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TTPHHI[HTI BI/IBIIOCTI - ®VHJAMEHTA/IPHHH
IIPHHITHIT @YHKI[IOHYBAHHA /[EMOKPATHYHOI'O
TIOJIITHYHOI 0 YCTPOKO

Bepb6imyk Bipa (cTygzeHTKa)
/IpBIBCBKHH HAJIOHA/IbHHH YHIBEPCHTET
IM. [BaHa PpaHKka

(HaykoBut kepiBHUK: fjo1. Mopsak-IIpoTonomnoBa X.M.)

Y cboroseHHOMy CycHiJIbCTBI [ eMOKpaTid, AK
NOJIITUYHUM PpEXHUM, € HAUMNOLIMWPEHIIIUM BHUJOM
yIpaBJiHHA JepKaBolo. 3arajJbHOBIZIOMO, 110 TepMiH
«JEeMOKpaTifgd» MOXOAUTHb BiJl FpelbKUX CJIIB «JEeMOC»
Ta «KpaToc», L0 Yy NepeKkJaJl 03Hayae «Hapoa» Ta
«BJaja». JlaHui TepMiH 6e3nocepesHbO JIEMOHCTPYE
[IpaBOBY IMPUPOAY LbOro YyCTPOIO, W0 IOJATa€E y
«HApOJHOMY yIOpaBJiHHI» ab0 «HApPOAOBJAAAI».
OfHak, [JaHi TMOHATTA € JAOCUTb UIMPOKUMH
KaTeropisiMM Ta OXOIUIIOIOTb 3Ha4yHe KOJIO JIIJeH.
OfuH i3 aBTOpPiB aMepUKaHCbKOI Mogesi AeMoKpaTil
/bx. MegicoH BBaXKaB JieMOKpaATil0 KOMIIPOMicOM
BJIaAud OisbmiocTi 3 BJAaJ0I0  MEHIIOCTi, SKWUH
JOCATAETbCA PIBHONPABHOK Y4YacCTH BCIX JOPOCIUX
rpoMajisiH y MOJIITUYHOMY IMpolieci, 3 0JHOro 00Ky, i
oOMeXXeHHsIM iX cyBepeHiTeTy, 3 iHmoro. Ha Mor
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JIYMKy, 1l BHU3HA4Y€HHS1 [AOCUTb YiTKO ifeHTUPIKye
JleMOKpATil0 Kpi3b MPU3My NPUHLUINY OiabwIOCTI. Y
BiZIOBIAHOCTI 3 HUM pillleHHS IPUHMMAETbCA Ha OCHOBI
JAYMKHA [lepeBa)kalyoi 4YaCTUHU TpylNUu JIIOZeH,
CHIJIbHOTH ab0 CyCHiJIbCTBA 3araJjioM.

IMnieMeHTaLig MIPUHLUIY 6ibIIOCTI
3/IiINCHIOETBCSA Y GopMi NpsAMoi Ta NMpeACTaBHULbKOIO
feMokpartii. Jlo BuaiB npsaMoi (miebicuTapHOI)
JleMOKpaTil HaJlekaThb: IPOBeJleHHsI BUOOPIB Ha OCHOBI
3araJbHOro BHUOOpPYOro 1mpaBa, pedepeHAyMH,
BCEHAPO/IHi 06rOBOpPEeHHS MUTAHb JeP>KaBHOTO KUTTHA
Towo. YjeHW cycnisibcTBa 6e3mnocepeHbO OepyTh
y4acTb Yy  pO3pOoOJIEHHI  MOJIITUYHUX  pillleHb,
NPUUHATTI 3aKOHIB 260 3HaX0AKeHHi KOHCEHCYCY MiX
MPOTUJIEXKHHUMU iHTepecamMu YJIEeHiB CBOTO
criBTOoBapucTBa. BoaHoyac, y BUNAAKY BiACYyTHOCTI
TAaKOr0 KOHCEHCYCY, BUpIIaJIbHUM eJIeMeHTOM € caMe
JYMKa lepeBaXKaryol YaCTUHU CYCIiJIbCTBA HA OCHOBI
Kol pimeHHA W OyayThb npuuHATI. g ¢opma
JeMOKpaTil Ja€E MOMXJIUBICTb PO3BUBATU MOJITUYHY
aKTUBHICTb TIpoMajisiH, 3a6e3ne4yyBaTH JIETITUMHICTb
BJaAW, 3AIACHIOBAaTH e(QeKTUBHHUM KOHTPOJb 3a
JISJIBHICTIO IHCTUTYTIB JeprKaBH.

3a mnpejcTaBHULbKOI  (penpe3eHTaTUBHOI)
JeMOKpaTil 4YJIeHM CHIBTOBApUCTBA 3a/IMIIAIOTHCH
JoKepesioM BJAaAU 1 MalwTh IMPaBO yXBaJlOBaTHU
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pillleHHs1, ajle peaJi3yl0Th 1ie MpaBO 4yepe3 0OpaHUX
HUMH NpeJCTAaBHUKIB, IKi MOBUHHI 00CTOIOBATH iXHi
iHTepecu. Ilpyu TakoMy ynpaBJ/iHHI JAeMOKpaTid
pO3yMIi€eTbCA K KOMIIETEHTHe U BiZIIOBiZa/bHe Nepes
HapoJOM IpeACTaBHULIbKe ynpaBiaiHHA. Hociamu
NpejCTaBHUIbKOI JAeMOKpaTii € napJaMeHTH, iHIIi
3aKOHO/ZIaB4Yi OpraHu BJIaJU fAK B LEHTpPi, Tak 1 Ha
MiCIIfIX, a TAKOXX BUOOPHI MpeICTABHUKU BUKOHABYOI i
cyfzoBol BJsiafu. JlocUTh BJIYYHO CKas3aB IIPO CyThb
pernpe3eHTAaTUBHOI AeMOKpaTii HIMELbKUHK MOJITOJIOT
Panbd Jlapengopd. Bin 3a3Havag, 1110 JeMoKpaTis - 1e
He INpaBJiHHA HapoAy, fKOTO NpPOCTO He OyBae.
JleMoKkpaTisd - 1ie TMpaBJiHHA ypsAAy, OOpaHOro
HapoJoM, a fKIo Tpeba, TO U 3MiHEHOro
(yikBiZOBaHOrO)  HapoJoM. 3a Takoi ¢opmy,
BUpillaJIbLHUM MOMEHTOM OyJe JAyMKa OiJblioi
YACTHUHM TOT'O YU I1HIIOIO NPeJCTaBHUILKOTO OpPraHy.
Ta mo came gBJE c06010 «OigbLIicTB»? YM
MO>Ha KOHCTAaTyBaTHU HAABHICTb [JeMOKPATUYHOTO
YCTPOIO B CYCHIJIbCTBI KOJIM «BJAJOK0 OUIbIIOCTIi»
iHTepecH MeHIIWH NOBHICTIO irHOpYyOThCcA? O4eBULHO
Hi. Toxx po3rasjaroyd JaHUU NPUHLUIN SK OAUH 3
byHJaMeHTaJIbHUX  NPUHLUUNOIB  QYHKLIOHYBaHHS
JleMOKpaTil, X0oTiJla 6 HaroJIOCUTH, 10 JeMOKpaTU4YHa
BJIa/la He ITHOPYE iHTepecyu MEHILIOCTI, a IpeACTaBJISAE
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ix pa3oMm i3 iHTepecamMu 6i/JbIIOCTi, HaMaram4uch
36eperTu OajaHC.

3arajioM, «OijblIicTb», 9K 0a30BUH €JIEMEHT
NPUHLUITY, MOXKHA TJIYMAuUTH B JeKiJIbKOX Bapialiax,
30KpeMa: BiITHOCHY OiJIblIiCTb, aOCOJIIOTHY Oi/JIbIIICTb,
KBaJslipikoBaHy (KOHCTUTYIiMHY) Oi/blIicTb. BifHOCHA
OiZIbIIICTL BUHHUKAE 3a HasABHOCTI xXoya © OJHOro
roJjiocy Oijibllle Hi>)k B CyepHUKa YU aJbTEePHATUBHOI
npono3ullii. A6coitoTHA OUIBIIICTD BUHUKAE KOJIM Ha
KOPUCTb SIKOTOCh pillleHHs Bifjanau cBoi rosocyd 50%
roJOCyl4YMx IUJIIOC 1e Xo4ya O OAWH TroJiocC.
KBanidpikoBaHa  (KOHCTUTYyLiliHA) K  OiJIbLIICTb
JIOPiBHIOE JJBOM TpeTUHAaM ab0 HaBiThb TPbOM YBEPTIM
yCbOTO CKJAJy THX, XTO MpUHMae pimeHHda abo
3/1iicCHI0E 06paHHs. Ha Mo€ ocobucTe nepeKOHaHHs],
BHU/l «OiJIbIIOCTI» He Ma€ JIeTepMiHyHO4YOIro 3HAYEeHHS
IpU pO3IJIAAL JAaHOTO NPUHLMITY, OJHAK, BBA)Xalo, 110
BCe TAaKM 3arajJibHUM PO3YMiHHSM «OiJbUIOCTI» € came
Kpi3b NpU3MYy aGCOJIIOTHOI 6i/IbILIOCTI.

Bepyuyu [0 yBaru Bce BUILEeCKa3aHe, IPUHIUII
6isb110CTI 6e3yMHO MO>KHa Ha3BaTHU
byHJaMeHTaJIbHUM B JAeMOKPAaTUYHOMY yCTpow.
IepeKOoHaHa, 10 AAaHUW NPUHLMI YU He Haubuiblie
JIEMOHCTpPYE BHYTPIILIHIO NpaBOBY npupoay
JIEMOKpAaTUYHUX TIpOIeciB, a caMe Te, 10 AyMKa
nepeBaXKaroyol YaCTHHU CYCHiJIbCTBA Ma€ JOMiHyKO4Ye



«HAYKOBI PE®JIEKCIi BIMHW: 3AKOHOJABCTBO, CYCITIJILCTBO TA JIEPYKABA»

3Ha4Y€eHHS, OCKIJIbKY MpPeJICTaBISIE iHTepecH 6ibIIOCTI
rpoMmaZidd. BojHoudac, AK 4 BXe 3a3Haydasa, MpHU
JIEMOKPAaTUYHOMY YCTpPOiI «OLIbIIICTB» He IrHOpYE
iHTepecu «MeHIIOCTi», a HaBNaKH, bepe 0 yBaru Ta
CIUPAETBCA Ha HUX I[PU BUHECEHI OCTAaTOYHOIO
pilieHHA. be3yMOBHO, YMMaJIO BUKJIMKIB Ta MEpPELKOs,
MOXXe BUHUKHYTHM B [poLeci peaJsizauil Lboro
NPUHLUIY, @ CaMe B KOHTEKCTI [MOJIITUYHOI CKJIaZ0BOl.
Hanpukiazn, 3/10BKHBaHHA  BIUIMBOM  OKpPEMUMU
npeJCTaBHUKAaMHM CyCIiJIbCTBA, MiJKyln TrpoMajsaH
TOILLO, L0 B CBOK Yepry JiKlIe CTBOPKHE LIH03iI0 Ail
npuHuMny 6iabumiocti. BoaHouyac, mnpuragyeTbcs
BijoMUK adopu3M Npo AeMOKpaTiio, NPUMUCYBaHUHU
B.Yepuyusio, mo JgeMoKpaTida - 1Ue 30BCIM He
HalKpaia ¢opma npaBJiiHHS, OJHAK Lie HalKpalle 110
NOKU BUrajaso JwoactBo. (Came TOMYy CbOTrOJHI
rOJIOBHUM 3aBJaHHAM CYCHiJIbCTBA € AJOTPUMAaHHA Ta
YAOCKOHaJIEeHHS NMPUHLMIIB AeMOKpaTii 1K TaKuX, Ta
NPUHIMIY OiJbIIOCTI 30KpeMa, abu iHTepecHu Lijioro
CycHiJIbCTBa OyJIM ClIpaBeJIMBO Ipe/ICTaBJIEHi.

CITNCOK BUKOPUCTAHHUX I1XKEPEJI:
1. Cinenko A [loniTU4HI  YUHHHUKH
dbopMyBaHHSA [Jiep>KaBU 3arajbHoro nAobpooyry //
JIroquHa i mosituka. -2001. - N2 5. -C. 142.
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2. [TosriTon0Oris: TEepMiHH, MNOHSATTS,
nepcoHasii, cxeMu, Tabusuii: HaB4aJlbHUM CIOBHUK-
JIOBIJHUK [Jis1 CTYJleHTiB BMIIMX 3aKJafiB OCBIiTH/
Yka.: B.M. Iliua,H.M. Xoma,; HaykoBa peza. B.M. Ilivyi. —
K.: Kapagesna; JIbBiB: HoBui CiT-2000, 2001. — 311 c.

3. bopuHcbka O. MOHITOPUHT BHOOPUYOTO
npolLecy sik CHpUsHHSA PO3BUTKY AeMokparTii // IloJiT.
MeHemKMeHT. — 2009. - Ne 1. - c. 79-86

CYB’EKTH I [TIJJCTABH BUHHKHEHHA ITPABA
IHTEJ/IEKTYAJ/IPHOI BJIACHOCTI HA KOMEPL[IHHE
HAUMEHYBAHHSA

I'yx Onbra (cTyzeHTka)
/IbBIBCbKHH HAL[IOHAJIbHHH YHIBEPCHTET

imMeHI IBaHa PpaHka
(HayKOBHH KEPIBHUK: MPOQ. AKy6iBcbkui 1. €.)

B 3aKOHOJaBCTBiI IrOCTPO MOCTA€E MUTAHHA W00
TOTO  XTO  MOXe OyTH  Cy6’€eKTOM  mpaBa
IHTe/IeKTyaIbHOl BJIACHOCTI Ha KOMepLiHe
HalMeHYBaHHS. 3’scyBaHHS bOro NUTAHHA
JIOTIOMO>K€e BCTAaHOBUTHU IMPaBOBUM CTATyC TaKOro
HaliMeHyBaHHs. Takox BapTo 3’dCyBaTH, 3a SKHUX
MiicCTaB BUHUKAE IPaBO IHTeJIEKTyaJbHOI BJACHOCTI
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Ha KOMepliilHe HalMeHyBaHHS Ta YW MOTPiOHO Le
HalMEeHYBaHHS PeECTPyBaTH.

Y ct. 489 lluBisibHOTO KOZEKCY YKpaiHU UAEeThCsA
Opo Te, IO Cy6'€EKTOM TMpaB Ha KOMepliliHe
HaliMeHYBaHHS € o0coba, a 3rijHo 3 4. 1 cT. 2
[JuBiJibHOrO KOZAEKCYy YKpaiHU 0Cc06aMU MOXXYTb OYTH
K Qi3WyHi, TaK i OpUAKYHI ocobu. [IpoTe, 3rifHO i3 4.
2 cT. 90 LJuBisiIbHOTO KOJEKCY YKpaiHM, KOMepLiHHi
(bipMOBi) HallMeHyBaHHSI MOXYTb MaTH JIHIIE
IOPUAWYHI 0COOU — MiMPUEMHUIIbKI TOBAPUCTBA, SIKi
3IACHIOIOTh MiANPUEMHUIBKY [iJIbHICTb 3 METOI
oflep>KaHHd  NpUOYTKy Ta  MNOJAJbIIOTO  HOTO
po3noAisly MiXK y4YacHUKaMu. BianoBiiHO L0 LbOro,
IOpUAMYHI  ocobW, sdKi He €  cyb’eKTaMu
NiANPUEMHHUIbKOI [JiI/IBHOCTI, He € 1 cy6’eKTaMu
npaBa Ha KoOMeplilHe HauMMeHyBaHHs. OTxe,
HeniANpUEMHULbKI TOBApUCTBa, rpoMajCbKi
opraHizauii Ta NOJITHYHI HapTil He MOXYTb MaTH
KOMEPLiMHOTO HaMeHYBaHHS.

['ocnogapchbKkuil KoeKc YKpaiHu nepejbayae, 110
Jlo cy6’eKTiB mpaBa Ha KOMepliliHe HalWMeHYBaHHS
HajieXKaTb TaK0XX TMPUBATHI NIANPUEMCTBA, HAKI
3/IINCHIOIOTh MiIIPUEMHUIIbKY AiSIIBHICTb, Aep>KaBHI
KOMepUilHI MiANPUEMCTBA, KOMYHaJIbHI KOMepIihHI
NiANPUEMCTBA.

10
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logo ¢isuyHux oci6, To BigmoBigHO Ao cT. 159
[ocnnoflapcbkoro kKozekcy YKpalHU TIpoMaJsAHUH-
niinpueMenb TaKOX Ma€ IpaBO Ha KoOMepliliHe
HaliMeHYBaHHA, BIH Ma€ IpaBO 3adBUTU K
KOMepIliilHe HalMeHYyBaHHs CBOE Mpi3BUIE ab0 iM'sl.
YactuHotr 3 cT. 33 ['ocnogapcbKOro Koaekcy YKpaiHu
nepef06a4a€ThbCs, [0 BUKOPUCTAHHSA Y KOMEPLiKHOMY
HalMMeHyBaHHI  BJIaCHOro iMeHi  rpoMaJiiHMHaA
IIpaBOMipHe, AKILO [0 BJIACHOTO IMeHl J0JA€eThCA
OyAb-IKWN BiJMITHHUH eJIEeMEHT, L]0 YHEMOKJIWBJIIOE
3MilmlyBaHHSI i3 AiJIbHICTIO  IHIWIOro  Ccy06’ekTa
rocnogaproBaHHsa. Ha paymky Koccaka B. M. Ta
fAky6iBcbkoro I. €. 1e He BiANOBIiAAE CYTHOCTI
KOMEPUIiMHOTO HaWMeHyBaHHS, TOMY 110 BiZMOBiAHO
Jio cT. 28 luBisibHOTO KoJleKcy YKkpainu ¢pisnuuHa ocoba
HabyBa€ LMBIiJIbHI MpaBa i 000B’sI3KH, Ta 3iHCHIOE iX
niJ CBOIM iM’sIM, i BKa3aHe CTOCY€ETbCS y4acTi Ppi3zuyHOl
0CO0H y MiAMPUEMHHUIbKUX BiJHOCHHAX.

[Mlono mijcraB BUHUKHEHHHA npas
IHTeJIeKTyaJIbHOI BJIACHOCTI Ha KOMepLiiHe
HaliMeHYBaHHs, TO 4. 2 cT. 489 IIKY nepeznbauae, 110
IpaBO IiHTeJIeKTyaJbHOI BJIACHOCTI Ha KOMeplLilHe
HaliMEHYBaHHSl € YMHHUM 3 MOMEHTY Mepuioro
BUKOPUCTAHHA bOTO HallMEeHYBaHHA Ta
OXOPOHSIETbCS 6€3 000B'I3KOBOT0 NMOJAHHS 3asBKU Ha
HbOT'0 YU MOT0 peecTpaliii i He3aJeKHOo BiJ TOTO, € YU
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He € KOMeplLjiliHe HaWMeHYBaHHA 4YaCTHUHOIO
TOProBeJibHOI MapKu. OTxKe, BIANIOBIAHO J10 i€l cTATTi
IpaBO Ha KOMepliiiHe HalWMeHYBaHHA BUHHUKa€E 3
MOMEHTY [1epUIoro HOro BUKOPUCTAHHS.

Y cr. 8 Ilapu3sbkol KOHBeHIlii NpPO OXOPOHY
NPOMUCJIOBOI BJIACHOCTI 3a3HA4ya€Thbcs, 10 dipMoBe
HalMEeHYBaHHA OXOPOHAETbCA B ycix KpalHax Corosy
6e3 000B'SI3KOBOT'0 MOJAHHS 3asiBKM UM peecTpalil i
He3aJIexKHO BiJl TOro, Y4 € BOHO YaCTUHOK TOBApPHOI0
3HakKy. BognHouac 4. 3 cT. 489 LIKY nepegb6ayae, 1o
BiZIoMOCTI NMpo KoMepliiiHe HaMMeHYBaHHS MOXYTb
BHOCUTHUCA [0 pEeCTpiB, MNOPALOK BeJeHHS SKUX
BCTAHOBJIIOETbCA 3aKOHOM. B 3akoHOZaBCTBI He
cbopMyBasiocsl 4YiTKOI TMO3uIii 11010 BHU3HAYEHHS
niiIcTaBY HAOYTTS MNpaB iHTeJIeKTyaJbHOI BJIACHOCTI
Ha KOMeplihHe HauMeHyBaHHS.

Ak 6auumo, B [lapu3bKiil KOHBEHIIii He 3a3HAa4YE€HO
yiTKOI MmifcTaBM HAOYTTA MpaB Ha KoMepliliHe
HalMEeHYBaHH{, 3a3HAa4yeHO JIMLIe Te, 110 I[OJAHHHA
3asiBKM YW pEECTpallisi He € MOB’sI3aHO 3 MiACTaBOIO
HaAOyTTsl NpaB Ha KoMepiiiiHe HalMeHYBaHHs. 3a
[uBiJIbHUM KOJAEeKCOM YKpaiHM NiICTaBOI HAOYTTS
npaBa BJIACHOCTI Ha KOMepLiliHe HalMeHyBaHHA €
dakT 1oro nepLIoro BUKOPUCTAHHA 6e3
000B’A3KOBOT0 MOJAHHSA 3afBKH YU peecTpanil. ¥ Tou
e vac cT. 159 Tocnomapcekoro kojekcy YKpaiHU
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3a3Hayae, 110 BiloMOCTI  mpo KOMep1jiliHe
HaliMeHYBaHHs Cy6'€KTa roClo/laploBaHHS BHOCATbHCS
3a MOro IOJAHHSAAM [0 PEECTPIB, NOPALOK BeJeHHH
AKUX BCTAHOBJIIOETbCA 3aKOHOM. BapTo Takox
3a3HAYMTH, 110 Cy6'€EKT rocrnolaploBaHHs, KOMepliliHe
HallMeHYBaHHs SIKOTO OyJI0O BKJIIOYEHO [0 PEECTPY
paHillle, Ma€ NpiopUTETHE NPABO 3aXUCTy Nepes Oy/ib-
IKAM IHIIKUM Cy0'€KTOM, TOTOXHE KOMepIjiiHe
HalMeHYBaHHA SIKOI'0 BKJIIOYEHO [I0 PEECTpPY Mi3Hille.

3 NpUBOAY LbOr0 CBOI MIpKYBaHHA BUCJOBUB
fAxy6iBcbkui 1. €., mo-mepiie, Ha HOTro AYMKY,
BUHUKHEHHS IIpaBa iHTeJIeKTyaJIbHOI BJIAaCHOCTiI Ha
KOMeplLiiHe HaWMeHYBaHHA He MOXe 3aJieXaTHU Bij
Moro peectpanii, ToMy o e 6 cynepeyudso CT. 8
[Tapu3bKoi KOHBEHLil NpPO OXOPOHY NPOMHUCJIOBOIL
BaacHocTi. [lo-gpyre, He BapTO OTOTOXXHIOBATH (AKT
nepuoro BUKOPHUCTAHHA KOMEpPLiMHOTO
HaliMeHYBaHHsSl i3 ¢QakToM Jep:KaBHOI peecTpalil
IOpUAMYHOI  0ocobH, 60 Tmeplie BUKOPUCTAHHS
KOMEPLiNHOTO HalMeHYBaHHS € NiCTaBOO
BUHUKHEHHS MpaB Ha Lie HAaUMeHYBaHHS, a Jiep>KaBHa
peecTpanis WOPUAUYHOI 0COOM €  MiACTaBOIO
BUHUKHEHHS LUBIJIbHOI mNpaBo3JaTHOCTI. [lo-TperTe,
peecTpalilc  KOMepLiMHUX HalMeHyBaHb He BapTO
OTOTOXHIOBATHU i3 JlepKaBHOIO peecTpalji€ro
IOpUAUYHOI 0COOM, BOHHU BiJPi3HATBCA THUM, IO
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CTOCYIOTbCSI Pi3HUX 00’€KTIB i 3[iHCHIOIOTHCS Pi3HUMU
cy6’ekTamMu. BapTo moroauTucs i3 IMMU MO3UIliSIMH,
TOMY 1110 BOHU € JJOCUTb BJYYHUMHU 1 JAIOTh BiANOBIAL
Ha IUTaHHHA, fAKI MOXYTb BUHHUKHYTU 3 IPUBOAY
KOMEPLiMHOTO HaMeHYBaHHS.

OTxe, B npolieci oryisy HOpMaTUBHO-IIPAaBOBUX
aKTiB Ta HayKoBol JiiTepaTypu B cdepi mnpaBa
IHTeJIeKTYyaJIbHOI BJIACHOCTI Ha KOMepLiriHe
HallMeHYBaHHs, MOXHa 3pOOUTH BHCHOBOK, IO
Cy6’eKTOM IpaBa MOXYTb OYTH WPUJAUYHI Ta Pi3U4HI
ocobu-nignpuemMui. [lepBuHHO0 MNiACTaBO HAOYTTS
npaB IHTeJeKTyaJbHOI BJIAQCHOCTI Ha KOMepliHhHe
HaliMeHYBaHHS € PaKT HOro Nepuoro BUKOPUCTAHHS.

CITNCOK BUKOPUCTAHUX JAXEPEJI:

1. ['ocnogapcbkui KOJIEKC Ykpainu
[EnekTponnuii pecypc| // BizomocTi BepxoBHoi Pagu
Ykpainu. -2003. - Pexxum JOCTyIYy:
http://zakon5.rada.gov.ua/laws/show/436-15.

2. KOCCAK, B. M, SIKYBIBCbKHUH, I. €.
[IpaBo iHTesiekTyasbHOI BjacHocTi: Iligpyynuk. K.
Ictuna, 2007. - 208 c.

3. [lapy3sbka KOHBEHLii TMpPO OXOPOHY
NpOMUCJOBOI BaacHOCTI Big 20 6epe3nsa 1883 poky
(ykp/poc): Jlira Hauiii; KonBeHuis, MikHapogHUU
nokyMmeHT Bif 20.03.1883 p. [EnexktpoHHU# pecypc].

14



«HAYKOBI PE®JIEKCIi BIMHW: 3AKOHOJABCTBO, CYCITIJILCTBO TA JIEPYKABA»

— Pexxum AOCTYILY
http://zakon2.rada.gov.ua/laws/show/995_123
4, [[luBiIbHUK KoJeKC YKpaiHu: BepxoBHa

Paga Ykpainu; Kogekc Ykpainu, 3akoH, Kogekc Bif
16.01.2003 Ne 435-1V [EnexkTpoHHU# pecypc]. —

Pexxum JOCTyIy
http://zakon2.rada.gov.ua/laws/show/435-15
5. AKYBIBCbKMM, ITOP  €BFEHOBUY.

[IlpobsieMu  HAOYyTTH, 3AiMCHEHHA Ta  3aXUCTY
MaWHOBUX MPaB iHTeJIEKTYyaJIbHOI BJIACHOCTI B Y KpaiHi.
[. ®panka. JIbBiB: 6, 2019, 2019: 520.

BIHHA TA [T BIUIHB HA KOHCOJIIJALITIO
CYCITI/IBCTBA H JEPXKABH

Aem’aHoBcbKa Mapisa (cTyzeHTKa)
/IbBIBCbKHH HAL[IOHAJIbHHH YHIBEPCHTET
imMeHI IBaHa PpaHka
(HayKkoBHH KePIBHHUK: ac. BypaynHcbka [0.b.)

CborozHi, KosM YKpaiHa MNepeXuBa€ OLUH 3
HaWCKJQJHIINWX TMepioAiB y CBOIA icTopii, Wm0
CIIPUYMHEHUH >KOPCTOKMM POCIMCHKHM HAIIECTSM,
OKYMal[iiHOI TOJIITUKOK HIKYEMHOIO JUKTATOPa,
BaXJIMBUM € YCBiJOMUTHU Hally CaMOOYTHICTb Ta
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HalliOHaJIbHY iJeHTHUYHICTh, I[iHHICTH CBO6GOAMU Ta
JlIeMOKparTil, BepXOBeHCTBA MmpaBa. YCi Ui Xax/uBi
nofii, 3BMYalHO, MalwTb HeaOUAKUK BIJIMB Ha
dbopMyBaHHA HOBOI IpOMaJiCbKOI JyMKH, MOpaJIbHUX
3acaz CyCHiJIbCTBA, paBOBOIl Jlep>KaBu %
3aKOHOJZaBCTBA. Lli 3MiHM yXe Temnep NpPOABIAANTHCH
Ta BiJ0OpaXKalThCA y HAIIOMY L[0JeHHOMY XUTTI.

YkpaiHni, K BiJIbHUKA HapoJ, YUHWUJIU CIPOTHUB
Bi/l meplIOro * AHSA: OAHI — Ha NepenoBiH, APYTri — B
OKYIIOBAaHUX TepUTOpPiAxX, TpeTi - B iHopMalilHiN
coepi. [HIII Kk He MOTJIM 3aJMIIATHUCh OAUIYKUMH Ta
CTOAATU OCTOPOHb, YMMaJI0O € TAKHUX, L0 NpUKWMaIU
BHYTPIIIHbO NepeMillleHUX 0cCib, HaJlaBaJd MeAUYHY
JIONIOMOTY INIOpaHEHUM, OpraHi3oByBaJid TI'pOLIOBI
360py Ta MepejaBajyd TyMaHiTapHy agomomory. [ e
JIM1lIe YaCTHUHA 3 TOrO, 1[0 6YyJ10 3p06JIeHO i poOUThCS U
10 CbOTO/IHI.

[3 moyaTkoM NOBHOMACIITAOHOTO BTOPTHEHHS
BUHUKJIA HeoOXiHiCTh BHECEHHH 3MiH 0
HalliOHAJIbHOTO 3aKOHO/JABCTBA. YpaHLji 24 JII0TOro
2022 poky BepxoBna Pasa Ykpainu nporoJiocyBasa 3a
3akoH Ykpainu (zgaui 3Y) «Ilpo 3aTBepxkeHHs YKa3y
[IpesupenTta Ykpainu "[Ipo BBeileHHS BOEHHOTO CTaHy
B YKpaiHi"» Big 24.02.2022 Ne 2102-IX. Takox, TOro *
JIHS OyJIM IpOroJiocoBaHi 3akoHU «IIpo 3aTBepKeHHS
Yka3zy [Illpesugenta Ykpainu "l[lpo  3arajbHy
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mob6inizaniro”» Big 03.03.2022 Ne 2105-1X i «Ilpo
cxBasieHHs Ykasy Ilpe3usenta Ykpainu "[Ipo
BUKOPUCTAaHHS 30pOMHUX CHUJ YKpaiHU Ta iHIIUX
BilicbkoBUX ¢opMyBaHb"» Bifg 03.03.2022 Ne 2106-IX,
sIKi 3aKOHO/1aBY0 3aKpPilK/M 0YAaTOK YCiX HeOOXiJHUX
3ax0/iB AJg Bifciui 36pouHind arpecii. [Ipo6aeMHUM
CTa/I0 NUTaHHA OIO/KETY, a/pKe, IK 3a3Ha4aB MiHICTp
o60poHu YkpaiHu Ousekcid PesHikoB: «lleii pik €
eKCTpeMaJIbHUM 3 TOYKH 30py MNOTpebd O0OOpOHH.
MiHicTepcTBO 060POHU 1IOMIcCSAIS BUTPAYAE CYMY, SIKY
B IoMepe/iHi pOKU BUTpaAyasIo 3a pik» [4].

Yumaso OyJio BUNAAKIB, KOJMA yKpaiHIi
CaMOCTIMHO HaMarajJucs NPOTUCTOATH BOPOry, Micas
YOoro MmOfABJIAJACh BeJIMYe3Ha TOpAiCTb 3a CBOIX
3eMJISIKIB Ta MPO L0 HApO/J, 3 TYMOPOM OOTOBOPIOBAB y
coLjiaJIbHUX Mepexax Ta IIPU 3yCTpiyax OJUH 3 OJAHUM.
BHacsifok uboro BepxoBHa Paza Ykpainu yxBasiuia
3Y «llpo 3abe3neyeHHs y4acTi LMBIIBHUX OCi6 Yy
3axucTi Ykpainu» Big 03.03.2022 Ne 2114-1X. Hum
3akoHOM 0yJi0 HaJlaHO MOXJMBICTb y mnepiof aii
BOEHHOTO CTaHy TrpoMaJsdHaM YKpalH4, a TaKOX
iHO3eMLIIM Ta ocob6aM 6e3 TrpoMaJsHCTBA OpaTH
y4acTb y Bifcidyi Ta CTpMMyBaHHI 30pOMHOI arpecii
pocil.

KpiMm Toro, BiAOysuca  4YWUCJAE€HHI  3MiHM
3aKOHOJZIaBCTBA  LIOJO0 TMPUTATCHEHHA O0OCi6 70
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KpUMiHa/IbHOI BiAnoBifanbHOCTI. byJsio mocusieHo
BiZIOBIAA/IBHICTD 3a JepKaBHY 3pajy Ta JUBepCilo, 3a
KpUMiHaJIbHI NIpaBONOPYLIEHHA NPOTU BJIACHOCTI, 3a
BUT'OTOBJIEHHA Ta NOLIUpPEHHA 3a060pOHEeHOI]
iHbopManiiHol npoaykiii. BepxoBHa Paga yxBasuia
3Y "llpo BHeceHHs 3MiH 10 KpuMiHa/ibHOTO KOJeKCy
YKpalHu 1040 TMOCUJIEeHHA BiANOBiJaJbHOCTI 3a
3JIOYMHU TMPOTHU OCHOB HalliOHa/bHOI Oe3neKku
YKpaiHu B yMoBax /il peXMMy BOEHHOTO CTaHY" Bij
03.03.2022 Ne 2113-IX. 3okpeMa, y crarTtax 111 Ta
113 KpuMiHa/ibHOTO KOZAEKCYy YKpaiHU nepeadavyeHo
MaKCHMaJibHe I[IOKapaHHA 3a [Jep)aBHY 3paJy Ta
JUBepCil0 B yMOBaX BOEHHOrO CTaHy VY BUIJIAAI
no36aBJjieHHS BOJIi Ha CTpoK 15 pokiB abo moBiyHe
no36aBjieHHS BOJIi 3 000B’sI3K0BOI0 KOH}icKalliero
BCbOT0 MakHa. OKpiM 11bOro, 3a00POHSEThLCS OYAb-IKa
aMHicTia g0 ocib, fKi ckoinu JepkaBHY 3paay Ta
auBepcito. Takoxk, npunHATO 3Y «Ilpo BHeCeHHS 3MiH
f0  KpuMmiHa/bHOro  KoJZeKcy  YKpaiHM  10J0
IOCUJIEHHH BIJNOBIJAJBbHOCTI 3a MapoJepCTBO» BiJ,
03.03.2022 Ne 2117-IX.,, $SKUM HOCHJIIOETbHCS
BiZIOBiJa/IbHICTD 32 MPUBJIACHEHHS YY»KOTr'0 MaliHa Ha
noJii 6010 abo BHUKOPUCTAHHSI TpariuyHUX OOCTaBUH,
OoMOBUX il JJid  BJIAaCHOI HAXXWBU  LIJISIXOM
norpabyBaHHA JIOJEW, B TOMYy YMCJII BOUTUX abo
nopaHeHux. lle CTOCyeTbcAo TakuMX KpHUMiHAJIbHUX
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NpaBOMNOpPYIIEHb, SIK KpafiKKW, Tpabexy, po3601o,
BUMaraHHsi, abo npuBJacHeHHs (po3TpaTH) MailHa B
yMOBaxX BOEHHOro cTaHy. MeTow 3akoHy YKpaiHu
«IIpo BHeceHHd 3MiH [0 [JeAKHUX 3aKOHOJAaBYUX aKTiB
Ykpainu 040 MOCUJIEHHA KPUMIiHaJIbHOI
BiZIOBiJa/IbHOCTI 32 BUIOTOBJIEHHA Ta NOLIWPEHHH
3a00poHeHoi  iHopMalihHOI  NpOAyKLil»  Bif
03.03.2022 Ne 2110-IX € mnpoTuaia 3acobaMu
KpPUMiHaJIbHO-NIPAaBOBOI'0 XapaKTepy BOPOKUM
iHbopMalLiiHUM BIJIMBaM B yMOBax TPUBAO4Ol BiHHU
pociiicbkkoi  depepanii 3 YkKpaiHow. 3aKOHOM
BHOCATbCA 3MiHU [0 KpuMiHasibHOro KOZeKcCy
YKpalHU B 4YaCTUHI [OCUJIEHHA KpPUMIiHAJbHOI
BiZIOBIJa/IbHOCTI 32 BUIOTOBJIEHHA Ta MOLUIWPEHHH
3a60poHeHoi iHdopManiliHOi npoaykuii. 3 1bOro
3aKoHy 3’sCOBYEMO, 1110 3MiHU CTOCYIOThCs cTaTTi 161
KprMiHa/JIbHOTO KOZEKCY, @ TAKOX BiH JIONMOBHIOETHCS
HOBUMHU cTaTTAMU 435! Ta 4362 Ak MU MO}KeMO
nobayuty, BepxoBHa Paga YkpaiHu  goBouii
epeKTUBHO nparoBaia B yMOBax BiWHY,
3aKOHO/ZIaBCTBO 3MiHIOBaJIOCh, NPUCTOCOBYBAJOCH [0
peaJiiii, yA0CKOHAIOBAIOCH.

[llo crocyeTbCcA  CyCcHmiJIbCTBA, TO  BOHO
KapAWHAJIbHO 3MIHMWJIO CTaBJIEHHd [0 BCbOTO
YKpailHCbKOIr'o, A0  HawWol  KyJbTypH, MOBH,
HalliOHaJIbHOI CaMOOYTHOCTi, MO4YasJ0 I[iKaBUTUCh
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NOJIITUYHUM KUTTAM, NO3ULLIAMUA IHO3EMHUX JeprKaB
Ta M06aYuJ0, XTO € CIpPaBXHIM JIpyroM, a KOMY
BUTIZJHO YTPUMYBATHUCA BiJ, aKTUBHUX BUCJIOBJIIOBAaHb
Ta [Jid. 3MIHIOETbCA BHYTPIIIHE HAlNOBHEHHS
iIEHTUYHOCTI, KOTpa CTaJsia OiJbll [[iEBOIO: Y TpPaBHI
2022 poky 78% onuTaHux »kepTByBasiv rpouii Ha 3CY,
58% pobusin MoXepTBUM HaA TyMaHiTapHi NOTpeobH,
56% >xepTByBasik ondar Ta pedi guasa BIIO, 51%
JIOJIyYUBCHI [0 BOJIOHTEPCHKOI JiAJIbHOCTI. 3MiHU
BiflOy/icsd W B CONPUUHATTI iCTOPUYHUX NOCTATed -
IBaHa Masenu, CumoHa Iletsiropu, CtenaHa baHzepw.
BTiM, Ha#6i/IbII TPOMOBUCTOIO € 3MiHA CTaBJIEHHS [0
BoiHIB YIIA. ¥V kBiTHI 2022 poKy ixX BHU3HaBaJHU
60pLsAMU 3a He3asiexxkHYy Ykpainy 80%, xoya B 2015-
2021 pokax — suie 41-47% [1].

YTiM, BapTO 3a3HAaYUTH HACKIJIBKU HAPOJ, LIHYE
CBOIO JiepXKaBy Ta PpiAHMM [AiM  HaBiTb MpU
Ha/J|I3BUYaWHO CKJaJHUX OOCTaBUHAX, KOJW [JHSIMHU
HeMa€E Hi CBiTJa, HI BOJAHW, HI TelJa, KOJIH
NpPOAOBXKYIOTh BIiANPaABJASATH KOIITH B OJarofinHi
doHaum Ta Ha mniaTpuMmky 3CY, He3Baalyd Ha
3HAaYHUW PpICT LiH, KOJM HA BJacHi o4l 6aydaThb
IPUJIbOTU paKeT, AI3HAKTbLCA PO CMEPTI PiAHUX Ta
3HAMOMHUX, KOJIM BTpA4yalTh BCE 0 OCTAHHBOTO. 3apa3
HapoJ HeaOWsIK 3TYpPTOBaHWM, MNpPO 10 CBiAYUTb
NOCTIKHUM PO3BUTOK Hamoi igeHTudyHocti. Ile 10
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POKIiB TOMY HayKOBIL|i CTBepJKyBaJsid, 10 «IIOKH L0
HeMa€E OJHO3HA4YHOI BIiZMOBi/I Ha »KOJHE i3 KJIIY0BUX
IUTaHb YKPAlHCbKOl iJ€HTUYHOCTI: L040 MOBH; Y
L[apUHI NpaBa MaHy€ MPaBOBUH HIriJi3M; y peJsirinHin
chbepi NMpoSBAAETbCA KOHQUJIIKTHICTb ILI€PKOB; SIKIO
O0ZlHa YyaCTUHA Ykpainu [IPOABJIFAE CXIIHY
MEHTAJIbHICTh  (OOLIMHHICTb, aBTOPUTApPU3M), TO
Jpyra - 3axigHoeBponelcbKy (iHAuUBigyasizam i
JIeMOKPAaTHYHI MPUHLUIMN CHIiBXUTTA).» [5, c. 156].
CtaBJyieHHS1 A0 POCiISIH TaKOX aOCOJIIOTHO iHILe, HiX
0yJ10 paHille i e 1iJIKkOM nepeabadyyBaHo. Hanpukiaazg,
sakio y 2021 poui snme 55% onuTaHUX BBaXKasly, 110
YKpalHLi Ta POCiIAHU He € OJHUM HApPOJOM, TO BXKe Yy
6epe3Hi 2022 poky Takux 6ys0 77%, a y kBiTHI — 91%
[1].

Ha ngaHui MOMEHT MOXXEMO CIIOCTepiraTy, siK Bce
OisibllIa KiJIbKICTh TPOMajisiH MOYMHAE CIHiJIKyBaTHUCS
Jlep>KaBHOI0 MOBOI0, MAa€ YiTKYy NOJITUYHY MO3UIil0,
3MIHIOE CTaBJIEHHS JI0 CBOIX CHiBBITYM3HHKIB.
BHacs1igok moBHOMacIITabHOI BiHU 3 pocielo YkpaiHa
3a3Hae€ TJIMOUHHUX TpaHcpopMarlin MacoBOI
CBIIOMOCTI. YKpalHLi NOCTalOTh He JIULIE fAK Ti, XTO
3/laTHI YMHUTHU OMip 30BHIIIHbOMY BTOPTHEHHIO, ajie U
K CIiJIbHOTA, fiIKa MepPeoCMUCIIE caMa cebe, CBOIO
KOJIEKTUBHY ileHTU4HicTh [3]. BaxkiuBUM TYT €
TAKOX PO3yMiHHA cuTyalil MOJIOAUM MOKOJIIHHAM.

21



«HAYKOBI PE®JIEKCIi BIMHW: 3AKOHOJABCTBO, CYCITIJILCTBO TA JIEPYKABA»

BoHO Bce 6isblie MiATPUMYE YKPaiHCbKUN NPOAYKT,
30KpeMa MY3HUKYy, JiTepaTypy, OpeH/JH, LiHyE HauUly
CUMBOJIIKYy Ta KyJabTypy. Came Taki ¢akrtu
NiATBEPAKYIOTh Te3y, 10 «MOJIOAb € PYILIiIKHOI
CUJIOI0 TIpOrpecy, 3allOpyKOI PO3BUTKY CYCHIJIBCTBA,
nepejiayi  AyxXxOBHO-MaTepiaJIbHUX LIiHHOCTEU BIJ,
OJIHOT'0 MOKOJIiHHA J10 iHworo» [2, c. 11].

[lizcyMoByO4H, 3 YIIEBHEHICTIO MO>KHa
3a3HayaTH, L0 IOJITHYHI CUJIU AiACHO 00’€aHaIMCS
3apa/iyu NepeMoru y Lk BiMHI, BAKOHYIOTb Y3TO/KEHY
po60Ty, a Le BiAOYBAa€ETbCHA 3aBASKM TOMY, L0 BCi
nepevllJid  BiJj KpPUTUKU Ta CKaHZaJiB [0
B3aemogonomoru. KpiMm Toro, i Hapos Heabusk
NiATPUMYy€E pilleHHA Ta Ail 'y DoJiTH4YHIN cdepi,
30KpeMa, y 6epe3Hi 2022 poky 0yB 3adikcoBaHUH
HAaWBUIIUKA  piBeHb  MIATPUMKH,  aJpeCOBaHUU
npe3ngieHTy - 93%. He MeHU Ba/JMBUM € Te, L0
YKpalHLi HapelwTi no4Yajy YCBiJOMJIIOBATH, XTO BOHU €
Ta {KOrO0 >XWUTTA BOHMU XO04yThb. BisnbHa mnpaBoBa
JlepkaBa 3 JeMOKpaTUYHUMM LiHHOCTSIMU 6e3
pabcTBa Ta TUpaHii - 0Cb TOJIOBHA MeTa, SIKOI MparHe
yBeCb HapoJ, Ta 3apaju sKoi OyJe OopoTUcA [0
OCTaHHbOTO.
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KJIACH®IKALIA I'POMA/JCHKHX OPTAHIZALIIH

Kourryr Agzpis( crygeHT)
/IpBIBCbKHH HALJIOHA/IbHUH YHIBEPCHTET
ImeHI [BaHa PpaHka
(HaykoBHH KePIBHHK: /.10.H. AHOBHIbKA I.D.)

BignoBiguo po 4.3 cr.1 3Y «Ilpo rpomazchbki
00’eHaHHS», TPOMA/ICbKi opraHisallii - 1ie rpoMajicbKe
00’elHaHHS], 3aCHOBHUKAMU SIKOTO € (i3M4yHi 0COOH,
JUil  3JIMCHEHHd Ta 3axucTy IMpaB i cBo6oOg,
3al0BOJIEHHA CYCHIJIbHUX, 30KpeMa €eKOHOMIiYHHUX,
COLllaJIbHUX, KYJbTYPHUX, EKOJIOTIYHHUX Ta IHIIUX
inTepeciB [4]. [loail Haworo yacy 3acBiguuiuy, O y
NUTaHHI TMpaB JepXaBa He 3aBXJAU BUCTYIIAE
rapaHtTomM Ix  3axucty. llopagok  peectpauil
rpOMaJICbKMX OpraHi3alid BHU3HAa4YeHUHA 3aKOHOM
Ykpainu Big 15.05.2003 poky «IIpo jgeprkaBHY
peecTpalio  WPUAUYHUX 0Ci6, QI3UYHUX OCib-
NiITPUEMILIB Ta rpoMa/icbKuX GopMyBaHb» [6].

['poMapchbki oprasisarnjil B Ykpaini
XapaKTepu3ylTbCAd pPI3HOMAHITHICTIO BH/JIB, 110 B
CYKYIIHOCTI i3 HU3bKUM piBHEM 3aKOHOJABY0i TEXHIKHU
3aKOHIB, IMiJ3aKOHHUX HOPMATUBHUX aKTIiB, HAKI
BHU3HA4YaKTh iX CYTHICTb, CTBOPIOE CEPMO3HI TPYAHOIILI
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Ipu BUJIOBIM XapaKTepuCTULi. TOMy € akKTyaJlbHUM
NUTaHHSA L0J0 BU3HAYE€HHS KpUTepiiB kiacudikalii
rpOMa/ICbKUX OpraHi3aliu.

Y  HaykoBiM  JiTepaTtypi kJacudikalis
rpOMaJICbKMX OpraHizauii € /Jelo po3IHUPEeHOlo.
Hanpukaaz, B.M. KpaBuyk 06’eaHye ix y Taki rpynu: 1)
3a HampsaMaMu JAifabHOCTi  (mpaBa  JIIOJUHH,
npodeciiHa [isJIbHICTb, TOJIMIIEHHS COliaJbHO-
€KOHOMIYHOI'0 CTaHOBHINA KpaiHW, ciM'as Ta [iTy,
3aXUCT 3/I0POB’Sl HaceJieHHS Ta €KoJioril, OcCBiTa,
KyJIbTypa); 2) 3a COLiaJIbHOK MNiJICTaBOK YTBOPEHHA
Ta 3aJIeKHO BiJ| XapakTepy noTpe6, A/ 3aJJ0BOJIeHHSA
SIKMX YTBOPIOIOTbCA (CyCclmiJIbHO KOPUCHI opraHiszaiii
Ta NPUBATHO-KOPUCHI opradizanii); 3) 3a cdepamu
NiIbBHOCTI (mosiTU4YHI/eKOHOMIi4HI, €KOJIOTi4Hi,
AHTHUBOEHHI, npodCIiJKoBi, KYJIbTYPHO-
NpPOCBITHULbKI, KOHeECiHHI, eTHIYHI); 4) 3a ckJajoM
(npodeciiiHi, xKiHO4i, MOJIOAKHI); 5) 3a 3HAYEHHSAM Yy
nporeci GopMyBaHHSI TPOMaJSHCbKOIO CyCIiJiIbCTBa
Ta MNpaBoBOi JepxxaBu (opradizanii, cTBopeHi /s
3axUcTy npodeciiHUX Ta IHIIKUX NpaB TPOMAJsIH,
opradisauii, 1o AilOTb Yy 3araJbHUX, CYCIIJIBHO
KOPUCHUX LJAX; opraHisanil B3a€EMHOI BUrOAY Ta
3a/l0BOJIEHHA coljia/IbHUX OoTpe6) [3].

OkpiM 3alpoOIllOHOBAaHUX KpUTepilB, MOXKHa
BUAIJIUTH 1le TaKy KJaacudikalilo TrpoMaaCcbKUX
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opraHiszanin. Cepes, HUX: BIJMIHHICTb Yy CYyCHiJIbHUX
cpepax pisabHocTi (JI.I. Kopmuu ta /I.C. Wlesnect),
cunpsamyBaHHs Ta 3MmicT (A.®. Kosonii), 3asiexHicTb
BiI XapakTepy CHpPAMOBAHOCTI JiAJIBHOCTI Ha
npaBo3axuct (M.M. HogsikoB), ¢ynkuii (ILA. Jdirtsp),
CTYMiHb y4acTi B Aep>KaBHO-MOJITUYHOMY »KUTTi (B.L.

Kypuso Ta I.B. PamasaHoBa), oprani3arnjiiiHo-
NpaBOBi BJIACTHUBOCTI (M.M. TuieHKo),
BHYTPILIHbO-OpraHi3alinHa CTPYKTypa (B.B.

JluceHKO), BU3HAYeHHs CTaTyCcy Ta MOPAAKY
CTBOPEHHSI 1 AiJIbHOCTI T'PpOMaJCbKUX OpraHisamiu
okpemuMu 3akoHamu (H.B. Boramesa), HopmMaTHBHe
peryswoBaHHa ix gisabHocti (M.IO. Bixnses). Ane
)KOJlEH OKpeMHH KpUTepid He Jae HaM YiTKOro
yABJIEHHA TMpO IpaBOBY IPUPOAY TIPOMALACHKUX
opraHisariu. Tomy Oi/bLIICTD HayKOBILIiB
JIOCHIKYI0UM  JaHy [po6JieMaTUKYy, MOJEJI0I0YU
BignmoBigHi kpuTepii kiaacudikalii rpomaacbKUX
opraHisanii, y CBOIX MOpausAXx BUKOPUCTOBYIOTh
KOMIIJIEKC KpuTepiiB [1].

Takok BHUJ0OBAa XapaKTEPUCTUKA MOXe MICTHUCA
Ha 3aKOHOJaB4YoMy piBHi. MoBa TyT #ge mnpo
kJacudikalliifo TrpoMaJiICbKMX OpraHisanii 3riiHO
IIEBHOTO CIeliaJIbHOro 3akKoHy. Baasum npukiazom
OyAyThb HWXXYe HaBeJleHi rpoMa/iCbKi opradizanii, fki
BBAXKAIOTbCSI ~ NpOPeciiHUMHU crniikamu.  Take
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TBep/PKeHHH 3a3HayeHOo y OCHOBHOMY 3aKOHI YKpaiHu
- Koncrutynii Ykpainu. BignosigHo mo 4. 3 ct. 36
KoncTutynii Ykpainu BU/IOM rpoMajiCbKUX
opraHisanii € npodeciiiHi chmijJky, 1o 06'€JHYITh
rpoMajiiH, NOB'fI3aHUX CHOIJIbHUMM IHTepecaMu 3a
poJioM ix npodeciiHoi AiAJIbHOCTI. Y4acTb rPOMasH y
npodeciiHUX CIiJIKaX JOMNYCKAETbCS TiJIbKA 3 METOI
3aXUCTY BJIACHUX TPYAOBUX i COLia/IbHO-eKOHOMIYHUX
npaB Ta iHTepeciB [2].

3rigHo 3i 3akoHy Ykpainu «llpo ¢izuyny
KyJIbTYPY i CIOPT», 1KMW BU3HAE BUJAMU I'POMA/ICHKOI
opradisanii ¢i3KyJbTYpHO-CHOPTUBHE TOBApPUCTBO,
110 CTBOPIOETBHCA TIpPOMaZiAHAMU YKpalHU 3 MeTOl
COPUSHHS PO3BUTKY Qi3UYHOI KyJbTYpU Ta CHOPTY:
CrnopTHUBHY denepaniro (cT.20), CrnopTHBHa
CTyJleHTCbKa cnisika Ykpainu (cT.211), YkpaiHcbKa
benepanis Y4YHiBCbKOTO CIIOpPTY (cT.212),
HanionanpHui  OJIMIOIMCBKAKA ~ KOMiTeT YKpaiHU
(cT.23) Ta CnopTUBHUM KOMiTeT YKpainu (cT.25) [8].

BignoBizHo g0 3akoHy VYkpainu «IIpo
HallioHa/IbHI MeHUIMHU B YKpaiHi» Bifg 25 4yepBHA
1992 poky (ct.14 Ta cT.15) jepkaBHi opraHu
CIIPUAKTh JiJIbHOCTI HaALiOHAJBHUX TPOMaJCbKUX
06'eqHaHb, fKi [Jil0Thb BIiAMNOBIAHO [0 YHHHOIO
3aKOHOJaBCTBa. [poMazsaHu, dKi HaJexaTb [0
HalliOHAJIbHUX MEHIIWH, HalloHaJIbHI I'POMaJiCbKi
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00'e€/lHAHHSA MAlOTb [IPaBO y BCTAHOBJIEHOMY B YKpaiHi
NOPAAKY BiJIbHO BCTAHOBJIIOBATU |1 MNiATPUMYBATHU
3B'I3KM 3 0C00aMM CBO€l HallioHaJIbBHOCTI Ta ix
rpoMaJiCbKMMH 00'€eJHAaHHSMMU 3a MeXaMH YKpaiHH,
oZlepKyBaTHU BiJ, HUX [OINOMOrYy JJid 3aJ0BOJIEHHH
MOBHMX, KyJbTYpPHUX, [JyXOBHUX I[OTpeb, Opartu
y4aCTb Yy [JIAJbHOCTI MDKHAapOAHUX HeypAaL0BUX
oprasisaniu [7].

[lizcymoByrouM BHILle CKasaHe, Cyd4acHa
CMCTeMa TpPOMaJCbKMX OpraHisanid B YkKpalHi Mae
JIOCTaTHbO pO3rajly’keHy CTPYKTYpy Ta BKJIIOYAE:
npodecinHi CIIIJIKY, rpoMazCbKi oprasisaunyii
Gi3KyIbTYpPHO-CIOPTUBHOI  cripsiMoBaHocTi.  Tomy
MOXEMO BBaXUTH, L0 IHCTUTYT TIPOMaAJCbKUX
opraHizanii B YKpaiHi € Ha JAOCUTb PO3BHUHEHOMY
piBHI, 1O /J03BOJIIE TpoOMaJsgHAM HaWol JepKaBU
poOUTH CBOI BHECKH B CYCHiJIbHO-MOJITUYHE abo
KYJIbTYPHE XKUTTS KPaAlHU.
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PEAJIIZALIIA 3ACAJ YCHOCTI TA
BE3IIOCEPE/[HOCTI I11[] HAC OTPHMAHHA
IIOKA3AHb YYACHHKIB KPHMIHA/IbHOI'O

IIPOBA/[?’KEHHA B YMOBAX BOEHHOI'O CTAHY

Maxkcumrmok Haraiis (cTtyeHTka)
JIbBIBCbKMM HalliOHAJIbHUM YHIBEPCUTET
imeHi [Bana ®panka
(HayKoBHH KepIBHHK: Mpo@. bobeyko H.P,)

CrpaB»XHIM BUKJIMKOM [iJI1 YKPAIHCbKOI CUCTEMU
CYLOYUHCTBA CTaJM KpHUMiHa/JbHI T pOBaJPKEHHH,
NOB’siI3aHi 3 BOEHHUMHU 3JI0YMHAMU. 3a CBOEI
NPUPOJO0I0 BOEHHI 3JI0YMHU € OJJHUMHU 3 HAUTSHKYUX 1
HallCepHO3HIIIMUX 3JIOYMHIB, BiZJOMUX JIIOACTBY. AGHU
po3caifyBaTU TakKUW 3JI0YMH, NOTPi6HO 3i6paTu
sKHaWbinble Jo0KasiB, 1o O6yAyThb JOCTAaTHIMU W
JIONYyCTUMHUMHU TMif, 4ac po3rJs[y CHpaBU y CcyAai
CTaHyTb MiJCTaBOW [JJ NPUHAHATTS 3aKOHHOIO
pilneHHA. ToMy KoeH 3adikcoBaHUM $akKT, POTO 4u
BiJle0, ITOKa3aHHSA CBiJKIB MAalOTb Ba)KJIUBe JI0Ka30Be
3HA4YeHHH /JJI BCTAHOBJIEHHS 1 NMOKapaHHS BUHHHUX
[2,c.54].

Oco6yiIMBOrO0 CeHCy HabyBalOThb YCHi MOKa3aHHS
NOTEPHIJIMX Ta CBiAKIB, a/[>Ke 4aCTO TEPUTOPIs, Ha AKIU
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BUMHSABCA 3JI0YWH 3a/IMIIAETHCSA OKYIMOBAHOIO, HA HiH
HEMOXJIUBO TNIPOBECTH CJaigdi Al 3adikcyBaTu
BUMHEHEe Ha QOTO YU Bifleo a, AKLIO W BJAAETHCH, TO
TaKi JOKYMeHTaJIbHI U pedyoBi [J0OKa3¥ BTPavalOThbCs
BHACJIZIOK [Jid OKynaninHoro pexumy. [lokazaHHs
CBiKIB 0O3HA4a€ IPUCYTHICTb MiJ 4Yac CyLOBOro
3acilaHHA CBifKIB JJI1 HaZJaHHS YCHUX MO0Ka3aHb, abo
K HaJlaHHSl MMCbMOBUX CBiJUEHb IO CYTi cpaBu abo
CTOCOBHO IPOBEJZIEHOI eKCIIepTHU3U y AKOCTI CBifKa,
noTepmizioro a6o migo3proBaHoro. MiKHapoJHUHN
KpUMiHaJIbBHUM CyJ, BCTAaHOBUB IpaBUJIO, 3TiJHO 3
SIKAM CBiJIOK HaJla€ MOKa3aHHS 0COOMCTO, BOJHOYAC,
nepe/ibayaryy NMeBHI BUHATKH, 30KpeMa, SIKILO 0COOY
OyJio JOMMTAHO SIK CBiZiKa paHiie [5].

[ Toro, abu MaKCUMaJlbHO HaJIaroAuTH
B3a€EMO/iI0 HAL[lOHAJIbHUX OpraHiB KpPUMIHAJIbHOI
IoCcTULil 1 MiKHapoAHOr0O KPHUMiHa/JIbHOTO CyAy Ta
3a0e3me4ruTU ePeKTHBHE PO3CJAilyBaHHS Ta PO3TJs/]
KpUMiHQJIbHUX CIpaB B YMOBaX BOEHHOIO CTaHY,
3aKOHoaBelb BHiC HHU3Ky 3MiH g0 KIIK Ykpainu.
3akoHoM Ykpainu Ne 2201-IX Bix 14.04.2022 «IIpo
BHeCeHHA 3MiH 0 KpuMiHa/ibHOro mnpouecyajJbHOTro
KOJZIeKCY YKpalHU 1L0A0 YAOCKOHAJIEHHA TMOPALKY
3/liNCHEHHs] KPUMiHaJIbHOTO NMPOBaJKeHHsS B YMOBaXx
BOEHHOTO CTAaHy» 3aKpillJIeHO KOHLENTYaJIbHYy HOpMY,
BiMOBIAHO A0 fKOI 3MicT Ta ¢opMa KpUMiHAJBHOIO
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IPOBa/PKEHHA B yMOBaX BOEHHOIO0 CTaHy IOBUHHI
BiITIOBiIATM 3araJibHUM 3acaZlaM KpPHUMIiHaJbHOTO
NpOBaPKeHHs, 3a3Ha4eHUM y yacTuHi 1 ctarTti 7 KIIK
YKpaiHy, 3 ypaxyBaHHSM OCOOJIMBOCTEW 3AiMCHEHHS
KPUMiHaJILHOTI'O IPOBA/PKEHHH, BU3HAYEHUX PO3/iJ0M
[X1 KIIK Ykpainu [6].

OfHa 3 TakKuUX OCOOGJMUBOCTEM CTOCYETHCH
NpUHLMIY 6e3NocepesHOCTI JOCIiAKEeHHS /10Ka3iB (B
TOMY 4YHWCJI MOKa3aHb), 3akpimseHoro y cT. 23 KIIK
YKpaiHy, SKMW TiCHO MOB’sI3aHMM i3 3acafiol0 YCHOCTI
npoBa/keHHs. BigTenep BianoBigHo a0 4. 11 cT. 615
KIIK Ykpainu, nokasaHHs, IKi OyJiM OTPHMMaHi B X0oZi
JOINUTY IMOTEepHiJioro, CBiJKa YWA MiA03PHOBAHOrO,
MOXYTb 6YTH BUKOPHUCTAHI sIK fjoka3 y cyai [4]. Jlorika
TAKOro Imigxoay UiJIKOM 3po3yMmijia, B yMOBax
BOEHHOTO CTaHy 3pOCTAa€ 3arposa [ KUTTA |
3/IOpOB’sl 0Cib, He3aJie’)KHO Bij, IX MpolecyajbHOro
CTaTyCy, O0COOJIMBO HA TEepPUTOPiAX HaAOJMKEeHUX [0
30HU 6oMoBuX Aik. Tomy po3paxoByBaTH, 110 ocoba
3MOKe OpaTH yd4yacTb y CyJOBOMY 3acifjaHHi, 110
BiiOyneTbcsa depe3 MicdAli, a TO U pOKH, He
noBoauTbcda. KpiM 1boro, moTpibHO poO3yMiTH, 110
iCHye BIpOTiAHICTb, IO NiJ03pXOBaHI y BYMHEHHI
BOEHHHUX 3JIOYMHIB Mic/a 3aBeplleHHA OOWOBUX AiH
MOXyTb OyTHM  penaTpikioBaHi, 3riJHO  HOpPM
MI>)XHapOJHOTr0 F'yMaHITapHOrO MpaBa, a TapaHTiH, 1110

32



«HAYKOBI PE®JIEKCIi BIMHW: 3AKOHOJABCTBO, CYCITIJILCTBO TA JIEPYKABA»

B iHWIIM OpUCAUKIil OyZle NMpOBeJeHUUN HaJIeXKHUU
CpaBeJJIMBUU CyZ0BUK po3rjsj xoaHux [3]. Tomy
BUKOPUCTAHHA 3arajbHUX IMpoOLeCyaJlbHUX BUMOT
NpoBeJleHHs JOonuTy, BuU3HadeHUx cT. 225 KIIK
YkpaiH4, Ha 4Yac BOEHHOTO CTaHy € OOMEXEeHUM,
HAaTOMICTb 3aCTOCOBYETbCS MOPALOK BCTAHOBJIEHUH Y.
11 ct. 615 KIIK VYkpainu, i3 BpaxyBaHHSIM 3acaj
KPUMiHaJIbHOTO pOBa»KeHHs, BU3HaYeHUX cT. 7 KIIK
Ykpainu.

Came 1o cob6i BHUKOPHUCTAHHS [OKa3aHb,
oJilepKaHUX y CTaAil J0CyZ0BOrO PO3C/JAilyBaHHA, a He
nii 4Yac BiZKPUTOrO CYyZOBOTO pO3IJALy He €
NOpYLIEHHAM IpaBa Ha CIpaBeJJIMBUU CYLOBUU CY[,.
Taky npaBoBy mno3ulito BUucaoBuB ECILJ y pimeHHi
«MakesgsH Ta iH. npotu Bipmenii». OgHaK HaJaHHA
Takoi TMepeBardk Ma€ OYTU OOIPYHTOBAHUM i
NOKa3aHHA HaJlaHi 3a BJAacCHUM OakaHHAM [1]. A6u
JIOTPUMYBaJIMCb KpUTEPii 0O6IPYHTOBAHOCTI, BIJIbHOTO
BUSABJIEHHA Oa)kaHHd I1IoJl0 Jadi CBifj4eHb Ta
CIpaBe/JJIMBOT0 CyJO0BOTO PO3IJs/Jy 3arajioM, 0cooi,
dKa  HaJla€ T[MOKa3aHH{A, He3aJleXkHO  Big 11
NpOLeCyaJIbHOTO CTAaTyCy NMOBUHHI OyTU 3abe3mneyeHi
npolecyasbHi rapaHTil.

TakumMu  mnpoLecyaJbHUMUA  TFapaHTIAMUM €
¢dikcalisa xoay Ta pe3yJibTaTiB OTPUMaHHSI MOKa3aHb
JIOCTYIHUMM 3acobamMu Bigeodikcanii Ta  BUMoOra
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000B’13KOBOI NPUCYTHOCTI 3aXUCHUKQ, 1110
nepenbavyeni crt. 615 KIIK Ykpainu. [4]. Bapto
BiZj3HAUMTH, 110 3aKOHOJaBellb BUKOPUCTOBYE
dbopMyJitOBaHHSl «JIOCTYNHI 3acobu Bigeodikcariii»,
TOOTO (QiJbMyBaHHSA /JilaBaHHSA I[IOKa3aHb MOXe
3/iMCHIOBATHCS, HaBiTb, Ha 3BUYaWHUMU MOOIJIBHUH,
TaKa MOXJIMBICTb 3HA4YHO CHpPOLLYy€E 3aBJAaHHA [Jid
OpraHiB po3c/iflyBaHHS 3/[iHCHUTH WBUAKY Pikcallito
NOKa3aHb Ha TepUTOPiAX HaOJMXKeHUX MO0 JiHil
BilicbKkOoBUX [ili. CBO€E 4yeprorw, GiKCyBaHHSA CAiAYUX
Jlid, 10 3JIMCHIOITbBCA B paMKaxX KPHUMiHaJbHOIO
NpPOBa/>KEHHS1 3 BUKOPUCTAHHSIM TEXHIYHUX 3aco0biB
CTa€ MOXJIMBUM fIKpa3 3aBJAfAKHU peasizalil NpUHLUAIY
YCHOCTI.

ToX, BCTAaHOBJIEHHMM NpolEeCyaJbHUH MOPAA0K
oJilepKaHHSA IOKa3aHb HAa 4YaC BOEHHOIO CTaHY HeE €
HaJATo d¢opMaji3oBaHUM 1 CHpOUIYE AJis OpraHiB
JIOCYLIOBOTO PO3CJAiyBaHHA LUIAXU JJI1 OTPUMaHHA
J0Ka3iB, BOJIHOYAC, nepeabavae JOoCTaTHi
npoLecyaJbHi rapaHTii AJid y4aCHUKIB NMPOBaJ»KEeHHH,
abu 3abe3ne4ydTH [JAOTPUMAHHS OCHOBOIOJIOXKHUX
NPUHLMIIIB Ta 3arajJbHOro [JAyxXy CHpaBeAJIMBOCTI
KPUMiHAJIbHOTO TPOBaJKe€HHs, 3 BpaxyBaHHSAM
006CTaBUH 30pOMHOI0 KOHQJIIKTY.

TakMuM 4YMHOM, Ha 4Yac il BOEHHOTO CTaHy
3aKOHOJaBellb Jel0 00MeXy€e 3aCTOCYBaHHS 3acajiu
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6e3mocepeHOCTI JOCAiI)KEHHS [l0Ka3iB cyJoM, B
YaCTHUHI oJepKaHHA I[OKas3aHb. HaToMmicTb poJib
3acalu yCHOCTI 3pocTae Ha eTali JoCyZ0BOro
po3cCailyBaHHA, Ha CTafil K CyAOBOTO pPO3IJAALY
peautizaniga 3acaZjd YCHOCTI 3a/IMIIAETHCSA HEIIOXUTHOK
B aCIeKTi 000B’SI3Ky CyAy BeCTH 3acCilaHHSl B YCHiM
dopMi, ofHaK BOHA MOXe OyTH 0OMe)KeHa B YaCTHHI
JlaBaHHSA [O0Ka3aHb yYaCHUKaMM IPOBa/KEHHA
6e3mnocepeHbO MiJl Yac CyZJ0BOTO PO3IJAAY. 3arajiom,
Ha 4yac 30poWHoi arpecii p¢, npiopUTeTHUM
3aB/IaHHAM [lep>KaBU € 3abe3ledyeHHS HOPMaJIbHOI
po6GOTH OpraHiB CyJOYMHCTBA 3 METOK 30epeKeHH:A
NpaBOMNOPSJKY Ta BHYTPIlIHbOI Oe3neku. BHeceHi J10
KIIK VYkpaiHu 3MiHM B KOHTEKCTI YCHOCTI U
6e3mocepeaHOCTI JOCHII>KEHH S JJ0Ka3iB €
BUIIPABJAaHUM KOMIIPOMICOM [Ji1 BUKOHAaHHA LbOr0
3aBJJaHHA ¥, B TOM »Ke 4Yac, 3abe3ledyeHHS
CIpaBeAJIMBOIO CYL0YMHCTBA B YMOBAaX BiMHU.
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YA 0CKOHaJIEHHS MOPAJAKY 3iMCHEHHS KPUMIHAJIbHOTO
191 npoBaJKeHHA B YMOBAaX BOEHHOI'O CTAaHY : 3aKOH
Ykpainu Big 14 ksiT. 2022 p. Ne 2201-1X. URL:
https://zakoNe.rada.gov.ua/laws/ show/2201-
20#Text.

OXOPOHIOBAHHH 3AKOHOM IHTEPEC AK
OB’€EKT 3AXHUCTY B IJUBI/IbHUX [IPABOBI/[HOCHHAX

HoBocayg BraguciaB (cTy4€eHT)
/IbBIBCbKHH HALJIOHAJIbHHH YHIBEPCHTET
imMeHI IBaHa PpaHka
(HaykoBu# kepiBHHUK: fjoy. [llama H.I1.)

I[HTepec € oaHuM i3 ¢dyHJaMeHTaJIbHUX
CKJIalIoOBUX TIpaBa. lled TepMiH BXHBaJd y CBOIX
npayax e wmucadrtesi JlaBubol I'penii. IctopuyHOo
CKJIAJIOCH, L0 IHTepec — Lie BUroja, sKa BUILJIMBAE i3
MOpYIIEHOT0 NpaBa 0COOH i €, MO CyTi, KOMIIEHCAlli€0
IbOr0 MOPYIIEHOro ImpaBa. TakKoX, iHTepec MoOXxe
HabyBaTU CYCHIJIbHOTO XapaKTepy, THUM CaMUM,
CTalO4YU SIK 3a/J0BOJIEHHSIM CYCNiJIbHUX NOTpPe6, TaK i
Coco60M BIJIMBY Ha CYCIHiJIbCTBO 300Ky OKpeEMUX
KaTeropiu HaceJIeHHS (3a3Buyai, npaBJIsA4yoi
BEPXiBKHM).
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TepmiH «iHTepec» (BiA JjiaT. interest, intersum -
Ma€ 3HA4YeHH$sl, BaXXJIMBO) BUKOPUCTOBYETbCS B
YKpaiHCbKIA MOBI KOJIM HMAEeTbCA MPO yBary A0 KOro-,
4oro-Heb6y/ b, 3aljikaBJeHHS1 KUMCbh, YUMCh; 3HAYEHHH,
I[iHHICTb; Te, 10 HaWOi/ble LiKaBUTb KOTO-HEOY/b,
CTaHOBUTb 3MICT YMIXOCh JYMOK i TypOOT; NparHeHHs,
NOTpe6H; KOPUCTb, BUT0/a, TPUOYTOK [4].

CTaHOM Ha CbOTOJIHI, Yy HAYKOBIiM JiTepaTypi
cbopMyBasiocb TpPU OCHOBHHUX MiAIXOAU CTOCOBHO
pO3yMiHHA NMpPaBOBOI NMPUPOAMU i CYyTi caMOro daBulla
iHTepecy: a) cy0'€KTUBHUNU; 06) O0O0'€KTUBHUH; B)
06’€KTUBHO-CY6’€KTUBHUM [2, c. 52]. Ha Hauy aymKky,
HaWOibII 0OI'PyHTOBAHUM € 00’€EKTHUBHO-
Cy0’eKTMBHUM  MmifgxiJl, ajKe IiCHyBaHHS JIMILE
ocobucrticHoro iHTepecy (Cy6’€KTUBHUN) NOPOJUTH
HU3Ky pO30iKHOCTEM Ta 6GaraTocCneKTpaJibHICTh
IIPAaBOBOT0 BUPAXEHHH iHTepecy 4yepe3 pi3HOMAHITTA
0COOHCTiCHUX iHTepeciB 0Cib.

[To cyTi, iHTEpec - e MOXJIUBICTb Ta NpParHeHHs
ocobHu, fKi MOXXHA 3acTOCyBaTH, KOJU € HasiBHI
MexaHi3MM peaJsisanii uboro iHTtepecy. Hpuguydna
MOXJIMBICTb IpUTAMaHHa i Cy6’EKTUBHOMY NpPaBy, ajie
1le He € TOTOXHI NOHATTA [1].

3HAaYHO CKJaJHille aHadidyBaTU  IMOHATTH
«iHTepec», BxUTOMY y LluBizIbHOMY Kozekci YKpaiHu
(mani - K Ykpainu), ockisibku Hi cam LIK Ykpainu, Hi
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IHIIII aKTHW 3aKOHOJZAaBCTBA YKpaiHU He PO3KPHUBAIOTh
ne noHATTA. [lonpy He3JiYeHHY KiJIbKICTb BXXUBAaHHA
yboro tepminy y LK Ykpainy, 3 4boro HopMaTUBHO-
[IpaBOBOI'0 aKTy BUIIJIUBAE JIMIIIE OJHE 3aCTepeKeHHH,
0 Lier IiHTepec, AKWMM MHiAnagaThMe IMiJi 3aXUCT
3aKOHY, He NIOBUHEH CyIllepeyYuTH 3araJlbHUM 3acajiaM
LIUBIJIbHOT'O 3aKOHO/IaBCTBA.

flk BOavaeTbcs, Take CKJaJjHE BU3HAYEHHS Ta
po3MexyBaHHs iHTepeciB y UK Ykpainy, noro mupoke
dbopmytoBaHHA 300Ky OCHOBHHUX HMOro 3acaj; Moxe
NPU3BOAUTU [0 PI3HOro TJAyMayeHHd B CyJOBiH
npaktuii. [leBHe BupilleHHA 1i€i npob6JieMu
MicTuTbcA y PimieHHi KoHcTuTyninHoro cyay Ykpainu
Bigz, 1 rpyana 2004 poky y cnpasi Ne 1-10/2004,
30KpeMa TJIyMayeHHd [OHATTA «OXOPOHIOBAHUM
3aKOHOM IHTepeCc», a TaKO0X IOAO HaJaHHA
pO3’ICHEHHS], «YU CTOCYETHCA Lie MOHATTS iHTepecy
IOpUAMYHOI 0COOM - aKIjioHepa aKIioOHEpHOro
TOBApPUCTBA, L0 3BEPTAETHCA [0 CyAy 3a 3aXUCTOM
NOPYLIEHUX NPaB aKL[iOHEPHOT'0 TOBApPUCTBa».

Y BkasaHoMmy Bulle PimeHHi KoHcTUTyuinHUU
Cya YkpaiHu BUPILIUB, 110 «IOHATTS «OXOPOHIOBAHUM
3aKOHOM IHTepec», 1110 BXKMBAETHCA Y YaCTHUHI NepuIin
ctatTi 4 LUBIIBHOrO MNpOLECyaJbHOTO KOAEKCY
YKpalHM Ta IHIWIMX 3aKoHaX YKpaiHU y JIOTi4HO-
CMHUCJIOBOMY 3B’fI3Ky 3 MOHATTAM «IpaBa», Tpeba
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pO3yMITH  dK  MparHeHHd O  KOPUCTYBaHHHA
KOHKPETHUM MaTepiajibHUM Ta/ab0 HeMaTepiaJlbHUM
6saroM, fK 3yMOBJIEHMM 3arajJjbHUM 3MiCTOM
O00’EKTUBHOrO 1 NpsIMO He ONOCEpPeSKOBAHUU ¥
Cy0’€KTUBHOMY IMpaBi MPOCTHUM JIETITUMHHUM [03BiJ,
0 € CaMOCTIKMHUM O00’€KTOM CyZ,0BOTO 3aXHUCTy Ta
iHIIKMX 3acobiB MpaBOBOI OXOPOHM 3 METOH
3a/10BOJIEHHS IHAWBiAyaJbHUX | KOJIEKTUBHUX NOTPED,
dKi He cynepedaTb KoHCTUTyLIil i 3aKOHaM YKpaiHy,
CyCIIJIBHUM iHTepecam, ClipaBeJINBOCTI,
JIOOPOCOBICHOCTI, PO3YMHOCTi Ta iHIIMM 3arajbHO-
npaBoBUM 3acajam» [3]. B acmekTi mopyuieHoro y
KOHCTUTYL[IMHOMY NOJAHHI MUTAaHHA MOJOXXEeHHd 4. 1
HIIK YPCP 1963p., 3a3Ha4yuB gajii KOHCTUTYLiMHUU
cya, Tpeba poO3yMiTH Tak, L0 akKI[iOHEpP MOXe
3axylIlaTU CBOI IpaBa Ta OXOPOHKOBaHI iHTepecHu
LIJIIXOM 3BEpHEHHS |0 CYyAy Y BUNIAKY IX OPYLIEHHS,
OCHIOPIOBAaHHA YU HEBU3HAHHA CaMHUM aKLiOHEpHUM
TOBAapUCTBOM, YYaCHUKOM SKOrO BiH €, OpraHaMy 4u
IHIIMMMU aKILjiOHeEpaMU 11bOr0 TOBAPUCTBA.

[[lono BU3HAYEeHHS «3aKOHHOIO iHTepecy», TO Lie
NOHSAATTSA HEMAa€E 3aKOHOAABYOrO PO3yMiHHS MOro
3MicTy. Po3ruigzaody Le NOHATTA i3 HAyKOBOI TOYKU
30py, MO>KHA 3alpONOHYBAaTHA BU3HAYMTHU L€ OHATTS
TaK: 3aKOHHUW iHTepeCc - ILie MOXJHUBICTb Cy0’€KTa
npaBa, fKa Ma€ 30BHiIWIHIO ¢GOpMy BHUpPaKEHHS],
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3aXMUIAETbCA 3aKOHOM Ta 3abe3NevyyeTbCs HUM,
BiZMOBIZIa€ 3arajJlbHUM 3acajiaM IIMBIJIBHOTO
3aKOHOZ,ABCTBa YKpaiHH, He CylepedyuTb MOpPaJIbHUM
3acaZlaM CyCHiJIbCTBa, CHpPsAMOBAaHAa Ha CTBOPEHHH
(BUHUKHEHHsI) TMpaB Ta CB06OA (QI3UYHUX YU
IOPUAMYHUX 0Cib6, He Mopyllye MNpaB Ta iHTepeciB
iHmux oci6 [1].

OkpiM 11bOr0, Ha Halll NOIJIAZ, BXXMBaHHA IIOHATD,
10 BUKOPUCTOBYIOTbCA y 4. 2 cT. 15 LUK Ykpainu -
«iHTepec» 1 4. 2 cT. 424 LK YKpalHU - «3aKOHHUU
iHTepec», € HeZJIOPeYHO, OCKIJIbKUA 3a3HaYeHi TepMiHO-
NOHATTA He MaloTb YiTKOro BHU3HAY€HHA B
3aKOHO/ZIaBYMX aKTax YKpaiHu. BpaxoByrouu ne, ciij
3aMIHUTU Ui T[OHATTA €AWHHAM TepMiHOM -
«OXOPOHIOBAaHUU 3aKOHOM IHTEPEC».

[Ipy uboMy, 00’€KTaMH 3aXUCTy y IUBIJIbHUX
NpaBOBiIHOCUHAX OyJAyTb BUCTYNATU $K «3aKOHHI
iHTepecu» i/abo «OXOpPOHIOBAaHI 3aKOHOM iHTepecHu».
BigMiHHICTP B LMX NOHATTSX, IK 00’€KTaX 3aXMUCTY,
Oyne y TOMy, L0 «3aKOHHI iHTepecu», MO CyTi,
penpe3eHTYIOTb Cy6'€KTUBHI peryysTHBHI npaBa (B
ifleasi 1i npaBa He NOTPeOyBaTUMYThb 3aXUCTY, ajle Ha
NpaKTHUIi BUHUKAOTh NP006JieMH peaJiizalii npaBa (B
3HaYeHHi 3aKOHHOTO iHTepecy), sKi MU 3axHILAEMO
IOPUCAUKLIMHUMY YU IHIIMMHU CIIOCOGAMU 3aXUCTY).
OkKpiM 1bOTO, CJIiJ, PO3MEXKOBYBATH LIMPOKE Ta By3bKe
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3HA4YeHHH «3aKOHHOTO iHTepecy», [ie HUPOKe — Lie, 110
CyTi, couLiaJlbHO-eKOHOMIYHi iHTepecy, TOAI HAK Yy
BY3bKOMY - iHTepecu camoi ocobu. Take po3yMiHHS
HaHobiJbIIe BiZIITIOBI A€ OCHOBHHM 3acajam
LUBIJIBHOT'O npaBa, 110 IPYHTYETHCA Ha
JUCIIO3UTUBHOMY peryJIl0BaHHI BiZJHOCUH IOPULUAYHO
PiBHUX CY0’€EKTIB.

[lfof0 «OXOPOHIBAHOIO 3aKOHOM IHTepecy», TO
NOTPiOHO BiA3HAYMTH, 1O HE 3aBXAU BHUAIJIATb
OKpeMO «OXOpPOHIOBAaHUK 3aKOHOM IHTepec», a/pKe B
JledKUX BHUINAJKaX MU HOro He BHUKOPUCTOBYEMO
camocTiHOo. Hamnpukiaajz, KoM MM 3axUILAEMO
Cy0’eKTMBHe I1MBIJIbHE T1paBo, TO, BiANOBiAHO,
3axXMUIAEMO 3arasioM i iHTepec. Hanpukiaz, aBTo, Ke €
00’€eKTOM NpaBa, i, O CyTi, IpX 3BepHEHHI J10 CyAy MU
3aXUIIAEMO TMPaABO BJACHOCTI Ta iHTepec (B 3HaYeHHI
3aKOHHOTO iHTepecy). 3 iHILIOI CTOPOHU, KOJU aBTO
3ropijio, To Ccy6’€KTHUBHe IMpaBO MNPUIUHHUJIOCH, 6O
HeMa€e 00’eKkTa IbOr'o MnpaBa. ¥ TakoMy pasi iHTepec
BUCTYIaTUME CaMOCTIMHUM, a caMe - IHTepec y
BIIIIKO/YBaHHI KO AU 3aB/laHOl BHACJIIJI0K
3HUIEHHA MalHa. OTxe, KOJIU iHTepec
onocepeJKOBaHUW NpaBOM, MU HOro OKpPeMO He
BUJIIJIIEMO.

AHanizyro4yu crnocobu 3axuCTy LUMBIJIBHUX IpaB
Ta IHTepeciB, HeOOXiHO CKa3aTU HACTynHe. 3a
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3araJIJbHUM IpaBUJIOM, Y pa3i NOpyLIeHHA UBIJILHOIO
iHTepecy B moTepImisioi 0cO6M BUHHUKAE MpPaBO Ha
3aCTOCYBaHHS KOHKPETHOTO CHOCO0Y 3aXUCTy, SAKUU
3aJIeXKUTh BiJy BUAY MOPYIIEHHA Ta BiJf HAABHOCTI YU
BiICYTHOCTI MK  CTOpOHaMM  3000B’si3aJIbHUX
NpPaBOBIAHOCUH. 3 LbOro CJAify€E, 10 ocoba He
3BEPTAEThCA 3 yciMa NepefbayeHUMU BUMOTaMU [0
cyly, a obupae caMe TOH 3acib 3axuCTy, SKUHU
Bi/IOBiJAa€E XapakTepy MOpPYIIEHHS MWOro iHTepecy.
bisnbwie Toro, ct. 16 LK YKpaiHM TakoX [OMYyCKa€E
MOXJIUBICTb BCTAHOBJIEHHS CIOCO0Y 3aXUCTY He JIULIe
CyZOM, a ¥ CTOpoHaMu B fgoroBopi. Hamnpukiag, 3a
NOpYLIEHHA YMOB JOTrOBOPY IpPO CBOEYACHY OILJIATy
IIOCTAaBJIEHOI0 YW T[epejaHoro ToBapy B IiHWOIOL
CTOPOHM BUHHUKAE OXOPOHIOBAaHWM 3aKOHOM IHTepec
Ha BiZjIIKOAYBaHHS He JiMle 30MTKiB, a U HEYCTOMKH,
po3Mip sIKoi nmepenbayeHUN IIUM JIOTOBOPOM, i y pasi
BiZIMOBM Jpyroi CTOPOHMU BiJy J0OPOBIJBHOIO
BMKOHAHHA Lii€l yMOBH, IIOTEPIIiJIa CTOPOHA MA€E NPaBO
Ha 3aCTOCYBaHHfl TaKOTO CIOCOOYy 3axUCTy {K
BiflIKoyBaHHA 36UTKIB Ta HeycToMku. Ha mpomy
NpUKJIaLI  MOXHA  IPOCTEXKUTU  IepepUBaAHHSA
«3aKOHHOTO iHTepecy» i BUHUKHEHHS
«OXOPOHIOBAHOTO 3aKOHOM IHTepecy» fK 00'€KTa
3aXMCTy LUBIJIbHOTO MIPaBa.
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OTxe, «3aKOHHUH IHTeEpec» Ta «OXOPOHIOBAHUM
3aKOHOM iHTepec» 3alMalThb BaXJHUBe MicClle MNpHU
po3rJiZii CHOpiB Ta BUCTYNAOTh CAMOCTIMHUMHU
00’eKTaMH 3axXUCTy LMBiJbHOro mpaBa. Ilporte, ciif
pO3MeXO0ByBaTH Te, 110 3aKOHHOMY IiHTepecy
npUTaMaHHe 33/10BOJIEHHS 6e3 MeXaHi3MiB PaBOBOTO
3aXUCTY, TOAI 9K «OXOPOHIOBAHUW 3aKOHOM iHTepec»
BUHUKAE B 0COOM MPU HOPUCAUKIIKHOMY YU iHILIOMY
3aXUCTi 1IbOTO 06’€KTa. bisbllle TOro, «0XOpOHIOBAHUH
3aKOHOM iHTepec» 3JaTHHM OYTHU CaMOCTIMHUM
00’€KTOM 3aXUCTY y [JUBIJIbHUX NPABOBiJHOCUHAX.
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IIIJJCTABH BCTAHOB/IEHHA ITPABA
KOPHCTYBAHHA YY)KHM MAHHOM

Ilerpuyka BikTopia (cTy4eHTKa)
/IbBIBCbKHH HAL[IOHAJIbHHH YHIBEPCHTET
imMeHI IBaHa PpaHka
(HaykoBHH KepIBHHUK: jjol. AHOBHIbKA I.D.)

[IpaBO KOpUCTYBaHHA 4Yy:KMM MauWHOM I0YaJso
MOLIUPIOBATUCA Le 3a yaciB JlaBHboro Pumy, Tomy
OPUYMHA BHUHUKHEHHS [JAaHOTO $BHINA MOTPiOHO
BMBYAaTHU 3 BiANIOBIJHOI0 IlepioAy 4acy.

BYHUKHEHHA IpaB Ha 4yXi pedyi y NpuUBaTHOMY
npaBi  JlaBHboro  Pumy  06ysi0  06yMOBJIEHO
HeOoOXiZHiCTI0O 3a/l0BOJIEHHSI iHTepeciB iHIIMUX OCi6
IIJIIXOM OOMEXeHHs1 TMpaB BJIACHUKA CTOCOBHO
HaJIeXXHUX HoMy peded. [lpukinagom € 3eMesbHI
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JUIAHKHY, 9KI BiApIi3HAINWCA 3a MiCL,eM pOo3TallyBaHHH,
po3MipaMy, [JAOCTYIHICTIO, HAABHICTIO MNPUPOSHUX
pecypciB,  NpPUAATHICTIO  JJid  TOCHOJApPCbKOro
BUKOPHUCTAHHA. | [edKi BJIaCHHUKH, MalO4u y CBOEMY
pO3NOpAJKEHHI AIJIAHKY 3 BIANOBIAHUMU pecypcaMy,
CTa/d 0OMeKyBaTU KOPUCTYBaHHSA LMUMH BUTOJAMH
BJIACHUKIB CYCiJHIX 3eMeJIbHUX [OiJIAHOK. Taki pfil
NPU3BOAWJM [0 3aHeNajy CiJIbCbKOro rocCrnojapcTBa
Ha BIANOBIAHUX TepUTOpiax. Yepe3 1Le 3 4acoMm
BUABJIAJIOCH, 110 OJJHE TOCHOLApPCTBO MOTIJIO iCHYBaTHU
TIJIbKMU BUKOPUCTOBYKOYU pecypcd iHworo. Tak
po3moyYyaBcsl MOUIYK MeXaHi3MiB, fAKi 6 yCyHyJHu
NPUPOJHY OOMEXEHICTb OJHHUX 3eMeJIbHUX [iJISHOK
111010 IPUPOAHUX 6ATaTCTB 32 paXyHOK iHIIKX [1].

Taki » caMi noTpebU 1040 KOPHUCTYyBaHHS
yy>KMM MaWHOM 3ajJisi CBOIX MOTpe6 BUHHUKAKTH i B
Haul yac. | 106 He BUHHUKAJIO CIIOPiB Ta HENMOPO3YMiHb
MK BOJIOAJIBLAMM 3aKOHozaBelb Yy LlMBlIBHOMY
kozdekci Ykpainu (gani - UK Ykpainu) Hamaraetbcs
ynopsiIKyBaTU NpaBOBi HOpMH, dKi 6 Jomomaraau
HacCeJIEeHHI0 MPaBUJIbHO BCTAHOBJIIOBATHU CEPBITYTHE
KOPUCTYBAaHHS.

OTox, migCcTaBA  BCTAHOBJIEHHA  CEPBITYTY
nepenbadedi cr. 402 LUK VYkpainu. IIpaBo
KOPUCTYBAaHHS  4Yy>XMM  MaWHOM  MOXe  OyTH
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BCTAHOBJIEHe 0e3rnocepelHbO 3aKOHOM, a TaKOX
JlOTOBOPOM, 3allOBiTOM Ta pilleHHAM cyay [6].

3aKOH € OKpeMOI0 IiJCTaBOI BCTAHOBJIEHHHA
CEpBITYTy, TOOTO WOTro BCTAHOBJIEHHS He 3aJIeXXUTh
BiJi JOrOBOPY, 3alOBITY, pillleHHS Cyly UM Oy b-IKOr0
IHIIOr0  BOJIEBUSIBJIEHHA BJIaCHUMKa. Hamnpukiag,
nepenodadeHe cT. 405 K Ykpainu npaBo 4JieHiB ciM'i
BJIAaCHUKA IIOMEIIKaHHA Ha KOPUCTYBaHHA LM
nomelkaHHAM [2]. TakoX cepBiTyTOM, SKU BUHUKAE
B CUJIy NPSAMOI BKa3iBKU 3aKOHY, € TOH, L0 BUHUKAE Y
YyJieHa KOOIlepaTHUBY IIPU BCeJIEHHI B 3a3Ha4Y€He XXUTJIO
Ta MOJISITA€E Y IPaBi KOPUCTYBAaHHSA XXUTJIOM B OYAUHKY
KUTJI0BOTO KoonepaTusy (cT. 384 UK Ykpaiumn) [3].

Ha BuMoOry BJacHMKa 3eMeJsibHOI AiJISHKU abo
3eMJIEKOPUCTyBaya MOro TMpaBO Ha OOMeXeHe
KOPUCTYBaHHSl  4Yy»KMM  MaWHOM  MOXe  OyTH
BCTAaHOBJIEHE  JOTOBOPOM, IO YKJIAJAETbCA 3
BJIACHUKOM 3eMeJsibHOI JinsgHku [5]. JloroBip €
3araJibHOK IiJCTaBOX BCTAaHOBJIEHHA CepBiTyTy. Y
['naBi 32 [IK YkpaiHu He MiCTUTBCA OKpeMe MPaBUJIO
npo ¢opMy A0OTOBOPYy Ha BCTAHOBJIEHHS CEPBITYTY.
[IpoTe CTOpPOHU MOBUHHI YITKO BU3HAYUTU NpeaMET
JIOTOBOpPY, TOOTO  00CAT TNOBHOBa)X€Hb L1070
KOPUCTYBaHHSl MaWHOM, fIKi HaJalOTbCsd HabyBayeBi
cepBiTyTy [1]. Moxe 6yTH BU3HAYEHUU CTPOK, HaA
SIKUM BCTAHOBJIIOETBHCA CEPBITYT, Ta pO3MIip OIJIAaTH 3a
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KOPUCTYBAaHHA 4Yy»XUM MaWHOM, aJie L[i YMOBU He €
000B’s1I3KOBMMU. BcTaHOBJIEHHSA CepBITYTY Ha MiJCTaBi
JIOTOBOPY BiZIOYBA€ETbHCA Y BUIMAJKY SKIO CTOPOHH, a
caMme BJIACHUKHU CYCi[iHiX 3eMeJIbHUX JAIJIIHOK JiHIIIN
3roAuM MpO BCTAHOBJIEHHA CEPBITYTYy Ta YyKJaJU
norosip [3].

fAxmo  BiacHUKKA  (KOpMUCTyBadi)  CycCiiHIX
3eMeJIbHUX [JUJIAHOK He [JIMLIJIM  3rofyd 1100
BCTAHOBJIEHHS CepBITYyTy Ta PO KWOro yMOBHU TO
ocoba, sska BUMara€ BCTAHOBJIEHHSI CEPBITYTy, Mae€
NpaBO 3BEPHYTUCS 3 MO30BHOIO 3asiBOIO A0 cyAy [5].
[lo3uBa4y Ma€ B JaHOMY BUNALKYy JOBECTU y CyAi, L0
HOpMaJibHe TOCHOJAapCbKe BUKOPUCTAaHHA  MOro
3eMeJIbHOI  AiJISHKM  abo  iHWIOI  HEepyxoMOCTi
HEMOXXJIUBO 06e3 OOTSXKEeHHS CepBITYTOM 4YYy»KOro
HepyxoMoro ManhHa. 3 MOMEHTY HAaOpaHHs 3aKOHHOI
CAUJIM  pilleHHA CcyAy CTa€E  MiACTAaBOW  [AJiA
BCTAHOBJIEHHA CepBiTYyTy. B pilleHHi cyp Mae
3a3HayaTH CTPOK Ha AKUW BCTAHOBJIEHO CEPBITYT,
jlaTa 3a BUKOPUCTAHHA 3eMeJIbHOl  [IJITHKHY,
3000B’s1I3aHHS HE YUHUTH MEPENIKo/, y BUKOPUCTAHHI
3eMeJIbHOI JIIAHKU 4M IHIIOr0O HEpPyXOMOTo MaKHa,
siKe Ha Hill 3HaxoAuTbCs Too [3].

Mox1uBiCcTh BCTAHOBJIEHHH 3aI0BiTOM
cepBiTyTy 3a3HadyeHe B CT. 1246 UK VYkpainu:
CllafiKoJaBellb Ma€ IpaBO BCTAHOBUTU Yy 3aMOBITI
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CepPBITYT 1040 3eMeJIbHOI JIIAHKHY, IHIIUX TPUPOSAHUX
pecypciB ab6o iHIIOrTO HepyxoMoro MalHa [
3a/I0BOJIEHHS NOTpe6 iHIIMX 0cib [6]. A TaKOX B CT. CT.
1237, 1238 LIK Ykpainu uisixoMm BYUMHEHHS Y 3alO0BIiTi
3alnoBi/laueM 3anoBifjaJibHOTO BifKka3y [2].

3anoBilaJIbHUHM BifjKa3 MoJiArae y TOMy, 110 Ha
CHaJKOEMLSA, [0 $fKOr0 IepeXOAUTb KUTJIOBUU
OyAWHOK, KBapTUpa abo iHlle pyxoMe abo HepyxoMe
MalHO, 3alo0Bijlady Ma€ NpaBO MOKJACTU O0OOB'SI30K
Ha/laTH iHIIIA 0Cco6i MpaBO KOPUCTYBAaHHS HUMU. Y
3al0Bila/IbHOMY BifKasi Ma€ OyTH 3a3HAuYeHUM He
TIIBKU Te, Ha KOPUCTb KOr0 BCTAaHOBJIWETbHCA
CEpPBITYT, a ¥ BiIOMOCTI MpO MaWHO, BUJ, CEPBITYTY,
CTPOK Ta iHILII BilOMOCTi, HEOOXigHI AJs1 peaJsisanii
UX BiAHOCHUH [3].

OTxe, BCTaHOBJIEHHA CEPBITYTy - L HaJaHa
3aKOHOZIABCTBOM MOXJIMBICTb 0COOU peaJsisyBaTH
CBOE IpaBO KOPUCTYBaHHf YYXXUM MaWHOM 3aJJid
cBOixX nmoTpeb. [[poTe KoXKHA i3 MiACTaB BCTAHOBJIEHHS
CEepBITYTY Ma€ MpPaBOBUM  HACJIAKOM  IIE€BHEe
oOMeXXeHHsl TMpaB BJACHMKA YU  KOPHCTyBaya
3eMeJIbHOI AIIAHKU. TOMY CepBITYT BCTAHOBJIOETHCS
TIJIBKK B THUX BUNAJKaxX, HKILO HEMOXJIWBO
3a/I0BIJIbHUTH iHTepecu BiAMOBIAHOI 0COOU B iHIIKMH
Crocio.
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BOJIOHTEPCBHKA JIA/IBHICTD ¥ BIHHI [TIPOTH
POCIHCBKOI ®EJEPALII- ITPABOBI ACITEKTH

Pepuyx MapuHa (cTyzeHTKa)
/IbBIBCEKHH HAL[IOHAJIbHHH VHIBEPCHTET

ImMeHI IBaHa PpaHka
(HaykoBHH KepIBHHK: jjol. X1i60po6 H. €.)

[loBHOMamTabHe BTOPrHeHHs pocii cTajno
NIACPYHTAM [JI CYCHIJIBHOTO IMiJJHECEeHHA HacCeJIeHHA
YKpaiHy, 1o CHOpUAI0 NOLIMPEHHI BOJIOHTEPCTBA.
®akTU4YHO, pOJIb IHCTUTYTY BOJIOHTEPCTBA CTaJja
OLHUM 13 4YMHHHUKIB HaLliOTBOPEHHA B yMOBax
pPOCIMCbKO-YKpalHChKOI BikiHU. ¥ 3akoHi Ykpainu «llpo
BOJIOHTEPCHKY AislJIbHICTb» BOHA BHU3HAYAETBHCSA $IK
JIOOPOBIiJIbHA, COIlia/IbHO CNIPSIMOBaHAa, HEMPUOYTKOBA
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JiSIJIbHICTD, 110 3AIMCHIOETHCS BOJIOHTEPAMU IIJISXOM
HaJlaHHS BOJIOHTepCbKOI aonomMoru. [2] [lopsg 3 Tum,
[0 IPaBOBI OCHOBU BOJIOHTEPCHKOl [iAJbHOCTI
BperyJibOBaHi Ha piBHI YUHHOrO 3aKOHO/JABCBa,
3aJIMIIAETBCA HU3Ka MpobsieM, $fAKI NOTPeOyTh
[10/ja/1bLIOT0 HOPMAaTUBHOTO BPEryJI0BaHHH.

3o0kpeMa, 3akoHOM YkpaiHu Bijg 15 cepnHs
2022p. Ne 2520-IX «Ilpo BHeceHHs 3MiH /[0
[logaTKOBOro KoOJeKCy YKpalHM 1040 CHOPUAHHSA
PO3BUTKY BOJIOHTEPCHKOI AIAJIBHOCTI Ta [AidJbHOCTI
HEeNpUOYTKOBUX YCTAHOB Ta OpraHisalid B yMoBax
30poiiHOI arpecii pociiicbkoi deaepalnii NpoTH
Ykpainu» (Ha6bpaB uuHHOCTI 03.09.2022) BHeceHO
3MiHUM A0 [logaTkoBOro kKozekcy YKpalHU 3 MeTOH
BperyJiloBaHHs (iHAHCOBUX ACIEKTiB BOJIOHTEPCbKOI
JiSIJIBHOCTI.

OCKiZIBKM 4acTO BOJIOHTEPU BHUKOPUCTOBYBAJIHU
0COOHMCTI 6aHKIBChbKi paxyHKH JJisl MPOBeJieHHs 300py
KOLITIB, sIKi 3rifHo 3 YMHHUM IlogaTkoBuM Kozekcom
YKpaiHu nigaAaraloTb ONOAATKYBAaHHIO, 32 TaKUMHU
ctaBkamu:18% I11®0 Ta 1.5% BilicbkoBuit 36ip. lle
MO>XX€ HeraTWBHO BIUIMHYTU Ha BOJIOHTEPCHKY
JiANbHICTh. MexaHi3MOM BHUpilleHHS L€l Npo6JieMHU €
CTBOpPeHHA PeecTpy BoJIOHTEpIB. 3aBAAKHU LIbOMY, CYMU
KOIUITIB, sIKi 30Mpa€ BOJIOHTEP, He OYAYTh BKJIKYATUCh
Jl0 MOT0 10PiYHOr0 0NMoAAaTKOBAaHOTO Aoxoay. [IpoTe, 3
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TOYKM 30py HPUJUYHUX aACHEKTIiB, BaXKJIUBO, 11106
OTpUMaHi KowWTH Oyau 3i6paHi Ha crHeniaJbHUN
paxyHOK ab0 KapTKy, a TaKOX, 100 BUTpaTH Ha
6J1arofjiHICTD oys1u JIOKYMEeHTaJIbHO
niagTBep/>)keHUMHU. [lig BHeCeHHA BOJIOHTepa /[0
PeecTpy, ioMy NoTpiObHO 3p0OUTH 3alUT Y NOAATKOBY
3a MicueM peecTpaiii abo ocobucto, abo MOUITOBUM
BianpaBieHHAM. Jlo 3asiBU 0OOOB’I3KOBO [10[jal0ThCS
Komiil macrnopTa Ta ileHTudiKaliiHOr0 KOy, a TaK0oX
JIOBiJIka 3 OAHKY NMpO BiJKPUTHUU paxyHOK abo KapTy,
Ha Ky 30MpaTUMYThCS KOUITH.

Ille ofHUM MpPaBOBUM acClleKTOM € iCHYBaHHS B
[logaTkoBOMy Kozekci Ykpainu (m. 165. 1. 54) HopwMmy,
110710 3BIJIbHEHH BiJi ONIOJAaTKYBaHHA Y IO4aTKOBOMY
polui, L0 mepeaye POKy BHeCeHHA A0 peectpy, Lle
O3Haya€, U0 MOXXHA He OMNOAATKOBYBAaTU MOAIOHUH
noxin i 3a 2021p. [Ipote, iHpopmarito 1010 nepioay 3
noyaTtky 2022 poKy A0 MOMeHTy BHeceHHs B PeecTp
IIOKA He BperyJibOBaHO HA PIiBHI 3aKOHOJABCBA..
BunpaBUTH 110 KOJIi3i10 MOKe 3aKOHONMPOeKT N2 7492,

A nepexkoHaHa, 10O, JAAHUU MPOEKT 3aKOHY
JI0O3BOJIUTh YHUKHYTU HAJMIpHOTrO MOAATKOBOTO
HaBaHTa)X€HHA Ha BOJIOHTEPIB Ta oOpraxisanii, AKi
CHIBNPAIOIOTh 3 HUMHU. TakoX, 3a3HAa4Y€HUU MNPOEKT
3aKOHy  JOMOMOX€e  MiABUILUTU  CIHPOMOXHICThb
HENMPUOYTKOBUX BOJIOHTEPCHKHUX OpTraHis3alid mnpu
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HaJlaHHI JomomMoru ocob6aM, NOCTpPaXAajJuM BiJ
Hanaay pocikcbkoi pesepariii.

Ille ofHKMM NpaBOBUM acleKTOM, IKUU NOTpPebye
HaJIe)XHOT'0 BPEryJIlOBaHHA — € NMpobJeMa MpaBOBOTO
CTaTyCy BOJIOHTepiB - iHOo3eMIiB. A/Ke, NMpaKTHUKa
3acBifjuMia BeJUKY KIUJIBKICTb  iHO3eMLiB, AKi
JOoNIOMararmTb YKpalHi Ha BOJIOHTEPCbKUX 3acajax.
3rifHo i3 Ail04YWMM 3aKOHOJABCTBOM, «BOJIOHTEPAMH
MOXYTb CTaTH I'POMaJisHU YKpaiHy, iHO3eMIli Ta 0co6u
6e3 rpoMaZisHCTBa, fIKi MepebyBalOTh Ha 3aKOHHUX
migcraBax, SKUOI0 BOHU € JAi€3gaTHUMHU». [6]
Po3ryisiHeMo 6i/1b11I 1eTa/JbHO 110 NPO6JIEMATHKY. .

3akoHonpoekT N¢ 4521 6yB mnojgaHul [0
BepxoBHoi Paau Ykpainu KabiHeTom MiHicTpiB
Ykpainu. [laHUul 3aKOHONPOEKT Iepul 3a BCe BHOCUTD
3MiHU A0 3akoHy YkpaiHu «IIpo BOJIOHTEePCbKY
JiAabHICTB». TakoX BIH NPUBOAUTH Y BiANOBIAHICTH
J10 BKa3aHHUX 3MiH MoJIOXKeHHSI 3aKoHy Ykpainu «IIpo
NpaBOBUM  CcTaTyc iHO3eMI[iB Ta oci6  6e3
rpoMaassHCcTBa». OCHOBHI JOIIOBHEHHH 10JI0KEHb:

-110 4.3 cT.1 YyuHHOI pejakuil 3aKOHY: CIIPUAHHSA
Cy0’€EKTY COLia/IbHOTO MNaTPOHAaXXy B INpPOBeJEHHI
3axX0/liB, CHpsAMOBaHUX Ha COLiaJbHY aJanTalito
3BiJIbHEHUX 0Ci0;

-MiHconmosliTUKKA ONPUIOAHIOBATUME IepesiK
JiMllle THUX OpraHisanid Ta YCTaHOB, L0 3aJy4aloThb
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iHOo3eMI11iB, 0Ci6 6e3 rpoMajiiIHCTBA /0 MPOBA/KEHHS
BOJIOHTEPCBHKOI Ji/IbHOCTI Ha TepUTOPil YKpalHy;

- 3 iHO3eMLSAIMU Ta 0cob6aMu 6e3 rpoMaJsHCTBa,
AKI 3a/ly4aloTbCAd [0 IPOBAaJKEHHSA BOJIOHTEPCHKOI
JSJIBHOCTI  OOOB’I3KOBO  NMOBUHEH  YKJIAJATUCh
JLOTOBip NpO NPOBaAKEHHSA BOJIOHTEPCHKOI AiAJIBHOCTI
3 IEBHUMU 000B’I3KOBUMH MOJI0KEHHAMMU;

-n0 3akoHy Oyjae aAoAaHUKW HOBUM po3ain II-1,
IKAW BHU3HA4YaTHMe OCOOJIMBOCTI MPOBA/>KEHHS
BOJIOHTEPCBHKOI AiAJbHOCTI 13 3a/lyYeHHAM iHO3eMIliB
Ta/abo ocib 6e3 rpoMa/IsTHCTBA.

Ha Moe nmnepekoHaHHsl, HeJOJIIKOM [aHOrO
3aKOHOIPOEKTY € Te, L0 BiH He HAJCUJaBCA Ha
NOro/pKeHHsl 1 He OOroBOpPIOBaBCS 3 IHCTUTYTaMH
rpOMaZiTHCbKOTrO CYCIIiJIbCTBa, rpOMaZiCbKUMHU
oprasisaiiisiMmy, siki 3a/1y4ar0Thb BOJIOHTEPIB, 0COOJIMBO
BOJIOHTEPIB iHO3eMILIIB 10 CBOEI JiAJIbHOCTI .

[IpoTe, aBTOpM 3aKOHOINPOEKTY BiZl3HAYAIOTh,
110 3aKOHONPOEKT MaTHuMe MNO3WUTHUBHHUM BILJIUB Ha
NpaBOBUM  CcTaTyc iHO3eMI[iB Ta oci6  6e3
rpOMaZisHCTBA 3 OIVIA/ly Ha HAsBHICTb [ 0[JaTKOBHUX
rapaHTii  BOJIOHTepcTBa  (MMCbMOBUW  JOTOBIp,
NOCBilMEHHSI BOJIOHTEPA, CTpPaXyBaHHSA >KUTTH 1
3l0poB’s1).  TakoXX, BOHHU  pO3MJIAJATb  lLied
3aKOHOIIPOEKT K MOXJIUBICTb MOINepeaKeHH IIOTOKY
iHO3eMIliB Ta o0ci6 6e3 rpoMaJfHCTBa, fKi OyAyTb
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nepebyBaTH MijJi BHUAOM BOJIOHTEpPiB 3 METOO
OTpPUMaHH4 MMOCBIJKA HA TUMYACOBe MPOKUBAHHA [JIf
NpoBa/i>KeHHA 1HIOI AidsnbHOCTL. logo HeypazoBux
IrpOMa/ICbKUX OpraHisanii , To B KOPOTKOCTPOKOBOMY
nepiosi 3aKOHONPOEKT 3/4e06iJbLIOr0 YCKIAAJHIOE AJiA
HUX OpraHisaljiiHi MOMEHTHU 3aJlyYeHHs BOJIOHTEDIB,
OCKiJIbKM IM 3HaJl00MTbCd O0QOpPMJIIOBATH OiJibllie
JOKYMEHTIB.

[lizcyMoByO4H, BapTO  Bi/JI3HAYHUTHY, 1110
000B’I3KOBMUM MUCbMOBUM JOTOBip 3 BOJIOHTEPOM YU
000B’SI3KOBE CTpaxyBaHHSl JKUTTS BOJIOHTEpa €
NOLIMPEHOO IPaKTHUKOIO 3aKOHO/Z[aBYOTO
pery/rBaHHSA [islJIbHOCTI BOJIOHTepPiBB KpaiHax E€EC,
camMe TOMY 3MiHHU 3allPpONIOHOBAHI 3aKOHONPOEKTOM He
cynepeyaTb MibXHapoAHiW mpaktuui. [Ipote, ocHOBHI
3ayBaXeHHA CTOCYIOTbCA TOrO, , 110 3aKOHOIIPOEKT He
0O6roBOpIOBaBCS i He HaJCUJIAaBCd Ha NOrOAKeHHS
IHCTUTYyTaMU rPOMaJAHCHKOIO CYCIiJIbCTBA,
rpOMaZiCbKUMHM  OpraHizaligaMmu, dgKi  3ajJy4alTb
BOJIOHTEPiB, 0COOJIMBO BOJIOHTEPiB-iHO3eMIiB [0
cBO€l  pisgsbHOcTI . OKpeMmi aBTOpU  TaKOX
HaroJOUyKTb, W10 3JiMCHEHHS TIepeBipOK TiJbKHU
iHO3eMIIiB Ta o0ci6 06e3 TrpoMaJsHCTBA IMepe/,
3aJIy4YeHHAM iX [0 BOJIOHTEPCTBA MOXe PO3IVIALATUCSH
AK JUCKpUMIiHALid 3a O03HaKOK HaJIe)XHOCTI [0
rpoMaZidHCTBA. Taka MO3HULiA BUCJIOBJIEHA, 30KpeMa,
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OsieHoro BuHorpazoBorw. Hero HaroJsiolmyeTbed, 10 B
JlaHiil cuTyanii nepeBipkd iHO3eMIiB Ta oci6 6e3
rpOMaJIIHCTBA PEKOMEHAYETbCA NPOBOAUTU He Ha
eTani MOBIJOMJIEHHA OpraHizaliero MiHCOLIOJNITUKHU
Npo 3a/ly4yeHHs iHO3eMIIiB Ta 0Cib 6e3 rpoMa/iIiHCTBA B
AKOCTI BOJIOHTEpPA, a Ha eTali MoJaHHsA BiANOBILHOTO
nakeTy J0KyMeHTiB o JAMC.
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SEXUAL VIOLENCE DURING THE RUSSIAN-
UKRAINIAN WAR: FROM IMPUNITY TO
ACCOUNTABILITY IN INTERNATIONAL LAW

Solomiia Belska (student)
[van Franko National University of Lviv
Language tutor: Anetta Artsyshevska

Sexual violence during the armed conflict has
been a longstanding problem in Ukraine, but since
February 24, 2022, it has acquired particular
relevance. The russian military has committed and
continue, to commit sexual violence against Ukrainian
women, men, children and the elderly.

The aim of this abstracts is to provide a legal
analysis of the possibility of prosecuting those guilty of
committing sexual violence, from the standpoint of
their qualification as genocide, crimes against
humanity, and war crimes.

The Rome Statute has determined that all types
of sexual violence during war, such as rape, sexual
slavery, and forced pregnancy, constitute major
breaches of international law. Furthermore, these
crimes are considered to be international offences that
are subject to the Court jurisdiction as crimes against
humanity or war crimes. The statute has also
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stipulated a set of measures to protect sexual violence
victims’ dignity as well as their psychological and
physical integrity.

Sexual violence is a significant issue that violates
human rights. It has widespread impacts on civilian
communities and on women in particular. Using sexual
violence as a weapon of war has been a hallmark of
russian forces when they take over any Ukrainian
village, town or city. Frequently, these cases were
accompanied by other violations of human rights, such
as murder and looting. For example, russian armed
forces committed crimes against unarmed civilians
during their occupation of the Ukrainian city of Bucha,
including mass murder, torture and rape. Victims of
sexual violence face various obstacles and challenges
to accessing justice, including the lack of faith in the
national and international justice systems and officials’
inexperience in dealing with these crimes.

Reports from international sources indicate that
during the Bosnia and Herzegovina war that took place
between 1992 and 1995, hundreds of women were
sexually assaulted. Rape was used as a weapon of war
in acts of terrorism and genocide by Serbian forces in
particular. The International Criminal Tribunal for the
former Yugoslavia (ICTY), established in 1993,
recognized systematic rapes and other forms of sexual

60



«HAYKOBI PE®JIEKCIi BIMHW: 3AKOHOJABCTBO, CYCITIJILCTBO TA JIEPYKABA»

assault committed by Serbian forces as a crime against
humanity. Radovan Karadzic, who was the President of
the Bosnian Serb Republic during the armed conflict,
was found guilty of crimes against humanity in March
2016 by the Tribunal's Trial Chamber and sentenced to
40 years in prison. In March 2019, the Appeals
Chamber of the Tribunal increased his sentence to life
imprisonment.

The issue of proper documentation and
prosecution of sexual violence crimes arose during the
russian-Ukrainian war. Such persecution is possible,
first of all, within the framework of Ukrainian national
jurisdiction; further, within the framework of universal
jurisdiction; and, finally, within the jurisdiction of the
International Criminal Court, which functions on the
basis of the principle of subsidiarity.

The primary goal of data prosecution is to
document criminal acts in a manner that ensures the
validity of the evidence collected for both national and
international courts. The challenges related to
evidence collection can be broadly categorized into
objective and subjective factors. Subjective factors
include psychological reasons that may prevent
individuals who have experienced sexual violence from
seeking help or fully disclosing the evidence. Objective
factors include challenges with recording evidence due
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to occupation, limitations in the capacity of institutions
responsible for evidence preservation, and difficulties
in obtaining evidence from international sources.

Conclusion. Sexual violence is one of the crimes
that violates a set of fundamental human rights, such
as the right to honour and dignity, the right to sexual
freedom and inviolability, the right to the normal
physical and mental development, the right to life,
therefore it entails criminal responsibility.

The military and political leadership of russia
and every russian soldier directly involved in suffering
and pain of Ukrainians should be held criminally
responsible. To this end, Ukraine must take all
measures at both the international and national levels.
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