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BITAJIbHE CJ1I0BO

dopMmyBaHHS B YKpalHi IpaBOBOI fIepXXaBY, B SIKil BUSHAETHCS
Ta [ie IPUHIIUII BEePXOBEHCTBa IIpaBa HEMOXIIUBeE 6e3 (axOoBHUX,
BUCOKO OCBiUeHMX IIpaBHUKIB. [IpaBHMYA OCBiTa B YKpaiHi MoXxe Ta
IIOBMHHA PO3BUBATUCH BIANOBIAHO [0 KpallMX €BPOIEMCHKUX
CTaHZapTiB, BIAIOBIIHO JI0 SIKUX OCOGJIMBY pOJNIb Yy HpodecinHin
KOMIIETEeHIIil IpaBHMKA 3aliMaEe HayKoBa CKJIa[j0oBa.

LIporopiy, 3 OrJisiAy Ha 3aOpoBajKeHUM B YKpaiHi BOEHHUM
CTaH, IpoBefeHHs MDKHapoOZHOI CTYAEHTCbKO-aCIIipaHTCHKOL
KOH(QEepEeHIiI BXXe BUETBEPTE BifOYBAETHCS Y AUCTAHLINHIA Gopmi.
OpHak s mepeKOHaHMM, L0 Taka ¢opMa IIpoBeleHHsT KoHbepeHIIil
CYTTEBO He BIUIMHE Ha SAKICTb IIPe[ICTaBJIeHHS pe3yJIbTaTiB
CUCTEeMAaTUYHOI CTYyZ€HTChKOI Ta acHipaHTCBbKOI HayKOBOI po60TH, i
HaBIIaK¥ JACTb 3MOT'Y OTPMMAaTX HOBMUM 1 I[IHHUM [AOCBIf,.

Llen 36ipHMK MICTUTBb CTMCIIMJ BUKJIAZ OOIIOBifleM YYACHUKIB
KoH(}epeHIil, HacaMIiepes; Te3 AOIOBifeN CTYAEHTIB Ta acCIlipaHTIB,
SIKl TIATOTOBJIEHI B MeXaxX [OIJIBHOCTI CTYAEHTCHKMX HayKOBUX
TYPTKIB, a TaKoX HaykKoBOro TOBapMCTBa CTYOEHTIB, acIipaHTIB,
IOKTOPAHTIB Ta MOJIOAUX BUEHUX IOPUAUYHOTO HaKyIbTeTy. 3HAUHY
YacTMHY 36ipHMKAa CTaHOBJISTH AHIJIOMOBHI MaTepiany, B SIKMX
BUCBIT/IIOIOTBCSI aKTyallbHI NUTaHHA (QYHKI[IOHYBaHHA He JMIIe
IIPaBOBOI cucTeMM YKpaiHu, aje ¥ iHO3eMHMX Ta MDKJAepXaBHUX
IIPaBOBUX CUCTEM.

BiTaemo ycix ydacHuMKIB XXII MDKHapoOHOI CTYyZeHTCBKO-
acImipaHTCbKOI HayKOBOI KOH(MepeHINI «AKTyaNbHI IIPO6JIeEMU IIpaB
MOAVHY, OepXaByU Ta IIPaBOBOI CUCTeMM» Ta 06aXaeMO TBOPUYUX
YCIIIXIB Y HAYKOBO-AOCITIAHUIIBKIN OisTJIBHOCTI!

T'onoBa OprkomMiTeTy KoH(pepeHILii,

AeKaH I0PUANYHOrO GaKyIbTETy

JIBBiBCHKOTO HAIjiOHAJIbHOTO YHiBePCUTETY

iMeHi IBaHa ®paHKa, npodecop B. M. Bypgin






«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

CEKLLIl TEOPIT, ®1/IOCO®Ii TA ICTOPII MPABA;
MDKHAPOHOIO TA COLLIAJIbHOIO MPABA

OKPEMI ACMNMEKTU BEPXOBEHCTBA NPABA
AAK BUMOI' 10 3MICTY HNA (HA NPUKNALAI NMPALLI
TOMA BIHI'EMA «BEPXOBEHCTBO MNMPABA»)

bigsina BikTop (acnipaHT)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBuii kepiBHUK: Mpog. KocoBuy B. M.)

V Bupi 3MiH, ILI0 OXOINIM €KOHOMIUHY, IOJIITUYHY Ta CollianbHi cdepy,
IOBOOUTHCSI TOBOPUTHM i mpo pedopmm y mpaBoBiut 1japuHi. Y HopMaTuBHO-
mpaBoBMM akT (gami — HITA) - OCHOBHe IpKepesio IIpaBa B YKpaiHi, TOMy
pedopMyBaHHS IIPAaBOBOI CUCTEMM 3arajoM 3JiMCHIOETHCSI IepefyciM uepes
3MiHy, IpUMHSTTS HoBuX HITA. 3po3yMino, 1110 BiATIOBiZiHI iHTerpaIiiHi mpoiecu
36LIbIIATh 3arajibHy KUIbKiCTh HIIA y BITUM3HSIHIM IIpABOBiM cucTeMi, a Iie
YCKIIafHUTDh IIpaBOBE DpEryJIlOBaHHSI HaBITb Ha HaI[ilOHAJIbBHOMY pIBHL
Po3arnsigalouy IUTAHHS HAJIeXXHOT0 IToKpauleHHs sskocTi HITA, 6araTo HayKOBIIiB
BifijaloTh IepeBary fAeTallbHOMY aHaiidy ¢opmu HITA (CTPYKTYPHMM BMMOTaM,
PEKBI3UTHMM), HATOMICTb 3HAYHO MEHIIE YBaru MpUAISIOTh CUCTEMI BUMOT 10
3micTty HITA.

Amnasnisyroum cucTeMy 3MicTOBMX BUMOT 7io HITA, MOXXeMO KOHCTATyBaTH,
L0 BEPXOBEHCTBO IIpaBa IIPOHK3YE IIPAaBOBY CUCTEMY 3arajioM, pO3IOYNHAOUY 3
rajiy3seBMX QOUCLMIUIIH i, BIAIIOBIAHO, Pi3HOMAaHITHOI HOPUAMYHOI HisSJIBHOCTI,
30KpeMa HOpPMOIIPOEKTYBaHHs. Xouya IIpo6JIeMaTMKy BEepPXOBEHCTBA IIpaBa
ZIOCIIifKYBAIM i AOCITIMXYIOTh YMMaIIo BiTuM3HaHMX HaykoBLiB (C. [1. [onoBaTui,
I1. M. Pa6iroBuy, C.I. MakcuMoOB Ta iHWi), ane y chepi HOPMOIIPOEKTYBAaHHS Ha
BIZITOBIAHMM acIIeKT HaJIEXHOI yBaru He 3BepTalu.

HamaromxeHH10 (QYHKITIOHYBaHHSI BXe 3TaflyBaHOI'0 HOPMOIIPOEKTHOTO
IHCTpYMeHTapil0o Ha HOpPMaTMBHOMY piBHI (Hampmkiaz, 3aKOHOIPOEKT «IIpo
IIPaBOTBOPYY AisIbHICTB» (peecTp. N25707) Bim 25.06.2021) Mae mnepenyBaTu
CTBOpPEHHSI HAJIeXXHOTO NOKTPMHAJILHOTO 6a3UCy, IKUM Ma€e I'PYHTYBaTUCS i Ha
BITUM3HSAHUX HOCII[KEHHSIX, 1 Ha [OKTPMUHI 3apyODKHMX HayKOBLiB. Tomy
OOLINIbHUM B6avyaeTbCsl aHaJIi3 Ipalli BioMOro 6pMTAHCHLKOro topucta Toma
Binrema «BepxoBeHCTBO IIpaBa».

IMepur HiX IepPedTH O OKPEMMX CKIJIaZIOBMX BEpPXOBEHCTBa IIpaBa i ix
3HAaYeHHSI B HOPMOIIPOEKTYBaHHI, ZIOPEYHO BUAINMUTY TaKi acIeKTH: 1) aBToOp mif
Yyac TPaKTyYBaHHSI BEPXOBEHCTBAa IIpaBa JOOTPUMYETBHCS «IIO€JIEMEHTHOIO»
migxony, BUIINAIOYM TaKi OCHOBHI MOro CKIIQfHMKM: OOCTYIIHICTb 3aKOHY,
06MEXEeHHSI OUCKPELiMHUX MOBHOBaXXeHb, PIBHICTDH IIepeZl 3aKOHOM, 3a60poHa
3JIOBXXMBaHHS I[IOBHOBaXX€Hb, IIpaBa JIIOAUHMW, CIPaBeAIMBUN CYyZ, BUMOTa
JOTPUMAaHHS fep>XaB0ol0 CBOIX 3060B's13aHb i B MDKHApPOJAHOMY, i B HaIliOHAIBHOMY
IIpaBi; 2) xoua BaroMa 4acTMHa OCIIi/PKEeHHS IIPMUCBAYEHa IPaBOTBOPYOCTI, sIKa
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3[ifiCHIOETBCS CyAaMu (CYOBI IIpeliefIeHTH), aBTOP 3BEPTaE YBary Ha BaXXJIMBICTD
KOPEKTHOTO IPUMHATTA 3aKOHIB (cTaTyTy Ta iHun HITA) Ta iX BifgmoBigHOCTI
BEpPXOBEHCTBY IIPaBa; 3) aBTOP YaCcTO IIOPiBHIOE BEpXOBEHCTBO IIpaBa 3 Rechtsstaat
(uiM. IpaBOBa AepXxaBa) Ta CyMDKHMM MOHATTSM Estat de droit (¢paH1r. mpaBoBa
Zlep>XaBa) BKasyl0uy Ha CXOXICTh LIMX IIOHATH 32 03HAKaMMU.

Ha Hally ZyMKy, HOPEYHO DO3TJISHYTM II€BHi €JIeMeHTM BEPXOBEHCTBa
npaBa, BuAisieHi ToMoM BiHreMOM y HOPMOIPOEKTHIM HisSJIBHOCTI, a TAaKOX ix
BIUIUB Ha 3MicT HITA. Yepes o6MexeHUM 06CSAT PO60TH 3BEPHEMO YBary TUTBKM Ha
ZiBa CKJIQJIOBi eJleMeHTM BEPXOBEHCTBA IIpaBa, L0 MalOTh iMIIJIEMEHTYBaTUCD Y
3MicTOBY ocHOBY HITA.

JocTynHicTh 3aKOHY. BiZiIOBIZHMI €JIEMEHT LOBOJII YacTO 3rafyloThb Y
CBOIX Ipalax i BiTun3HsHI HaykoBIli B. M. KocoBuy, IT. M. Pa6inoBuy, L. 1. IllyTak,
IexTo BUZiNse 11 sk BUMOTY Ho 3MmicTy HITA. SIk elleMeHT BepXOBEHCTBa IIpaBa y
ponoBizii BeHerjiaHcbKol KoMmicil 2011 poky «[Ipo mpaBOBIIazfs» 3rafyeThbCs, II0
CYTi, CyMiXHe IIOHAITTS «IOPUAWYHA BMU3HAYEHICTH». XapaKTepU3ylouy IIOHSTTS
«[AOCTYIIHICTb 3aKoHy», ToM BiHreM 3sayBaXkye, L0 3aKOH IIOBMHEH 6yTHu
3pO3yMiIMM, SICHUM Ta Iepef6adyyBaHUM, i K apryMeHTM HaABOOUTb TaKi Tpu
npuyuHEK. [To-nepiile, KOV MAeTHCS IIPO IPUTSTHEHHS 10 BiATIOBIAaNIbHOCTI, afpKe
mepeciyHa JOAMHA IIOBMHHA MaTyU MOXIIMBICTHL 6€3 TPYAHOLIIB 3'SICyBaTH, UM
mifgarae BoHA BIANOBigaNbHOCTI 3a Ti UM Ti Ail (0CO6GNIMBO Ile CTOCYETHCS
IIOLATKOBMX 3JIOYMHIB, 60 IIPOTUIIPABHICTD, CKaXXiMO, IOrpabyBaHHSI Y BOMBCTBA
€ 0ueBUAHO10). [To-ZIpyTe, AOCTYIHICTH 3aKOHY He MEHII BaXXKJIUBEA i B HMBIJIbHOMY
IIpaBi, He TINIbKY Y KPUMIHANIBHOMY 4¥ aiMiHICTpPaTMBHOMY. A/Ke HEPO3YMIiHHS
CBOIX IIpaB Ta 060B'sI3KIB YCKIIaZHIOE PETYJIIOBAHHS He TUIbKYM HOCIEBI IIMX IIPaB,
ane ¥ pepxasi. [lo-TpeTe, HOCTYMHICTb IPAaBOBMX HOPM CIIPUSIE YCIILTHOMY
BeJIeHHIO TOPriBIIi Ta 6i3Hecy. I TyT ToMm Binrem srapye cnoBa AnaHa I'piHCIIeH3,
KOJIMLUIHBOTO rojyioBy defiepayibHOr0 pe3epBHOro 6aHKy Crionyuenux lIITaTiB, Konu
10r0 HeoOIIIiMHO 3amuTaNy, L0 Iepefye eKOHOMIYHOMY 3poCcTaHH0. Tak OT, BiH
BIfITIOBIB, 10 HaMMEepLIMM Ta HaUBaXJNMUBIWIMM (GaKTOPOM eKOHOMIYHOIO
3pOCTaHHSI B KpalHi € [OTpMMaHHS BepPXOBEHCTBa IIpaBa. O6I'PYHTOBYOUM
BaXJIMBICTb [OOCTYIIHOCTI 3akoHy, Tom BiHreM HaBOAUTb IIPUKIAJ
KOHTMHEHTAJIbHUX KpaiH, fe OiNbLIiCTb 3aKOHIB MICTUTBCS B KOMIIAKTHUX
Kopekcax, ckaximo, CIIIA — mepikaBa 3 aHITIOCAKCOHCHKOIO IIPAaBOBOO CUCTEMOLO,
sIKa, IIpOTe, OOBOJII YCIIIUIHO 3aCTOCOBYE KoAeKcu. BifmoBizmHi KpuTepii, sKi
HaBoguTh ToM BiHTr'eM, — 3pO3yMIJIiCTh, SICHICTD Ta IIPOrHO30BaHICTh — YacCTKOBO
Bifjo6paXkeHi B 3aKOHOIIPOEKTI «IIpo IIpaBOTBOPYY AisINIBHICTb», @ caMe y CT. 26, fie
33a3HAYeHO, LI0 HOPMM IIOBMHHI 6yTM 3pO3yMinuMMu, OAHO3HAUHUMM Ta
TIPOrHO30BaHUMU.

JoTpuMMaHHS [ep)XaBol0 CBOIX 3060B'A3aHb y MiXHapogHOMYy mpagi. lle
ZIOBOJII OMCKYCIMHMMA i BOOHOYAC HETPAAMUIIIMHUI eJIeMeHT sl Hal[ioHaJIbHOL
IOKTPMHM. BuziinneHHs BiATIOBIAHOT BUMOTI'M SIK OKPEMOTO eJIEMEHTA BEPXOBEHCTBA
mpaBa 6yJI0 CHOpPUMUYMHEHE BHYTPILIHIMM IIPAaBOBMMM BUKIIMKaMM 6GPUTaHCBHKOL
IIPAaBOBOI CMCTEMM i He B OCTAaHHIO Yepry IIOB'si3aHe 3 BUKOHAaHHAM KoHBeHIIil Tpo
3aXMCT IIpaB JIIOAMHM i OCHOBOIIOJIOXXHMX cBo6op 1950 poky. [Jo IpuKIiIafy,
C.I1.TomoBaTuM 3a3Havae, 10 IPUMHSATTS AKTY IIpO IIpaBa IopguHu 1998 poky y
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Benuko6puTaHii, B IKOMY IepefibadeHO KOHTPOJIb CYAaMM 33 aKTaM¥ [IapJIaMeHTy
(3 mMTaHB IIpaB IIOAMHY) Ha BiANOBIAHICTE epef6aueHMM KOHBEHIli€l0 HOpMaM.
ToM BinreM BBaxkae, [0 X0Ua MiDXKHapogHe 3aKOHOZLaBCTBO MiCTUTL OKPEMMU 3Bif
3aKOHIB 3 BJIaCHMMM HOpPMaMM Ta iHCTUTYyTaMM, BiH y XXOOHOMY pasi He Mae
BUCTYIIATV aHTArOHICTMYHMM IO HaLllOHAJILHOI IIPAaBOBOI cUCTeMM. BifmoBigHa
BMMOTQ, 3aIporioHoBaHa ToMoM BiHr'eMoM, OCUTE TapMOHIHO IOEJHYBaach 61
B HAlliOHANBHIN IIPABOBIiM CUCTeMi, OCKINIbKM HAJIs YCITINIHOI iHTerpariii Iinoro
MacuBy IIpaBa E€BpOIeMCbKOro Co03y HOPMOIIPOEKTAaHTAM [OBEHETHCS
BpPaxOBYBaTM CBbOTOYACHI TeHZEHIil €BPONENCHKOr0 3aKOHOZAaBCTBA IIpU
CTBOPEHHI 3aKOHOIIPOEKTIB.

OTXe, Ha Cy4YaCHOMY €Talli iIHTeHCMBHOI0 HOPMOIIPOEKTYBaHHs B YKpaiHi
nuTaHHS BignoBigHocTi HITA BepXOBEeHCTBY IIpaBa 3aliMaE OfHEe 3 KIIIOYOBUX
Mmicib. AHamis mpaii Toma Binrema «BepxXOBEHCTBO IIpaBa» [a€ IIigcTaBu
KOHCTaTyBaT¥, IO IIpY BUM3HAUYEHHI CKIIaZJOBUX BEePXOBEHCTBA IIpaBa BBAXIIMBO
BpPaxOBYBaTM CY4YaCHi BMKJIMKYM HaI[iOHaJIbHOI IIPaBOBOI CUCTeMM, HaIIPMKIIAZ,
yXXe TaKuM eJIEMEHT BePXOBEHCTBa IIpaBa SIK NOTPMMAHHSI LEpPXXaBOXO CBOIX
3000B's13aHb Yy  MDKHapogHOMYy mpaBi. He MeHII BaXJIMBUM [
HOPMOIIPOEKTYBaHHSI € TaKOX YCTaJIeHM) eJIEMEHT BepXOBEHCTBa IIpaBa —
ZIOCTYIIHICTD 3aKOHY (IOPMAMYHOI BM3HAYEHOCTi). I Xoya BiH 3akpimieHun y
3aKOHOIIPOEKTi «IIpo IPaBOTBOPYY AisIBHICTH» MOT0 CKIIAZOBI (3PO3YMIIIiCTE,
IIPOrHO30BAaHICTh) IOTPE6YIOTH IOJABIIOI0 JOKTPMHAIBHOTO HOCITIZDKEHHS.

[0 NMUTAHHSA NMPO IKEPEJIA NMPABA YKPAIHU

3eapuu AHacTacis (acnipaHTKa)

JIbBIBCbKMI HalioHalbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBuii kepiBHuk: goy. Hactacsik I. 10.)

HoBuit eTamn po3sBUTKY YKpalHCHKOI Iep>XaBHOCTL CTAaBUTb HOBI BUKJIMKU
Tepes IOPUANYHOI HAYKOlO i MPaKTUKow. OCHOBHUM IIPiIOPUTETOM ChOTOZHI €
BUSIBJIEHHSI ~ HAWONTMMANbHINIMX  LIIAXIB  YAOCKOHAJIEHHS  IIPAaBOBOIO
pPEeryioBaHHS CYCIITBHMX BIOHOCMH 3 ypaxXyBaHHSM 3arajbHOBU3HAHUX
LIIHHOCTEeM Ta EBPOIIeMCHKMUX CTAHAAPTIB.

OpHMM i3 HaWAUCKYCIMHIIMX IIOHATh, SIKE HEe OTPMMAJIO HaJIeXHOI
dopmartizalil y 10pMAMYHIN IPaKTUIIL Ta IIPO sIKe BIZICYTHE LiJIiCHe YSIBIIEHHS Y
IOPUANYHIN Haylli, [ONpM yBary 3 60Ky HAYKOBI[IB 1 OPUCTIB-IPAKTUKIB, €
TIOHATTS «JpKeperia mnpaBar. Lle i € mepegyMoBOX0 [0 aKTMBi3allii HayKOBOI'O
TIOIYKY LUISXIB YIOCKOHAJIeHHS IIAXOAIB [0 PO3YMIHHSI IOHSATTS «JXepesa
IIpaBa».

AmHai3 MOHSTTS «JDKepesia IIpaBa» CIIiJ] PO3MIOYMHATH 3 BUSHAUEHHSI I0T0
JIEKCUMYHOTO0 3MicTy. Cy4yacHi TJIyMayHi CJIOBHMKY HaJIiuyOTh YMMaJIo BUSHAYEHb
TIOHSATTS «JDKEepeJia IIpaBayr. «YKPaiHChbKMUM aKaZIeMiYHUY CITIOBHMUK» 32 PeZIaKIli€lo
M.T. drigHoro, BUM3HAYA€E IOHSATTS «JDKepesia IIpaBa» sIK HOPMAaTMBHI aKTH, sIKi
MICTSITh IIPAaBOBi HOPMM i PeryiolOTh IIOBeiHKY Jtofein. «EHIMKIIone quIHni
CJIOBHMK-JIOBiHNK» 3a pefiakilieto M. I'. XKerne3HsiKa, BU3HAYAE MOHATTS «DKeperia
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npaBa» sK (opMM BMSBY IIpaBa, fAKi MICTATh HOpaBoBy iHdopMmariiio Ta
BiIO6PaXAlOTh IIPOSIBU IIPABOBOI perynsainil. «Bemukuyt TIyMadyHUM CIIOBHUK
YKpaIHCBhKOI MOBM» 3a pefakiiicto I1. [1. BislelIbKOro BU3HAYaE MOHSTTS «Kepea
paBa» SIK JOKYMEHTH, L0 MICTSTh HOPMM IIpaBa (3aKOHM, KOHCTUTYIIiI, YKa3y,
PO3TOPSAMKEHHS TOLI0), BCTAaHOBIIIOIOTh IIpaBa Ta 060B'A3KM JIIOJIeN, PETYIII0I0Th
BITHOCMHM MK HUMU Ta IePXXaBol0, 2 TAK0X MIX IIIOAbMU. «BeTIMKUM TIIyMadyHUMI
CJIOBHMK CY4YacHOI YKpalHCbKOI MOBM» 3a pefakijicro B. T. Bycena Bu3Havae
TIOHATTA «PKepeJia IpaBa» IK HOpPMaTMBHI JOKyMeHTH (3aKOHMY, IiZI3aKOHHI aKTH,
MDKHApPOAHI [OTOBOPM TOIIO), sIKi MICTSThH IIPaBMIIa, L0 PEryJIOTh CYCIUIbHI
BIIHOCMHM Ta CTOCYHKY MDX JIIOZBMM Ta AEPXXaABOLO.

Taky 6araTo3HaYHICTD HOHATTS «KepeJia IpaBa», MOXXHA BUIIPABAATH, SIK
MiHIMYM 3 BOX MipKyBaHb.

IMo-nieplie, y 3B'A3KY i3 HEOLHO3HAUYICTIO TPAKTYBaHHS MOr'0 CKIIAJIOBUX,
BJIACHE TEPMIHIB «IIpaBo» 1 «IpKepesiox». Ik Bkasye I1. M. Pa6iHOBUY, Y CJIOB'THCBKUX
MOBaX CJIOBOM (TepMiHOM) «IIpaBO» II03HAYalOTh IOHATTHA, SKi Bigo6paXkaroThb
pisHi couianbHi sBULIA. BiH BuAinse ssBuIlle, 110 BUHMUKAE TA iCHYE He3aJleXHO Bif
Jep>XaBy, Ma€ 3arajibHOCOIIiaIbHY IIPMUPOZAY, € 3aTaJIbHOCOIIaIbHUM (peHOMEeHOM.
HaTtomicTp siBMule, chopMOBaHE HAaCIIZ[OK BUMKIIIOYHO [Aep>XXaBHOI HisJIBHOCTI,
BTiJIeHHSI TI BOJIEBUSIBJIEHHS], € CIIelliaJIbHOCOIIialiIbHMM a60 topuamdHuM. Illo
CTOCYETBCSI IIOHATTHA «IDKEPEeJio», TO BOHO TaKOX Mae€ [OeKiJlbKa 3Ha4YeHb.
[ToBepTarounch [0 «BenmMKOro TIYyMadHOI'O CJIOBHMKA CY4YaCHOI YKpPalHCBKOL
MOBM» 3a pefiakiiieto B. T. Bycerna, IOHATTSA «KePejio» Ma€ HACTYIIHI CEHCH: «Te, 3
YOro LI0Ch BUHMKAE; Te, L0 A€ HAYaJio YOMY-He6yab, CIIyI'ye OCHOBOO IS OYAb-
qorom.

Ha Mo10 yMKy, HaBAAJTIIIMM BUPILIEHHSIM IIbOTO IMTAaHHS € 3BePHEHHS
Zo icTopil moxXomKeHHs IbOTO IMOHATTS. TepMiH «fontes juris», 110 3 MaTMHCHKOL
MOBM IIEPEKIIala€ThCSI SIK «IDKEepesyia IIpaBa» € CKOPOYEeHOH0 BepCi€l0 HasBU
36ipaMKa «3akoHiB XII Ta6nuib» (KOPOTKi 3BMYAEBI HOPMM i3 HaMTOJIOBHILINX
NUTaHb CYCIUIBHOTO XUTTS Pumy), ki icTropuk i Mucnutens TiT JIiBiit HasBaB
«fons omnis publici privatique iuris», 110 3 JTaTMHCHKOI MOBM II€PEKIIaJAETBCS K
«IpKepeJia BCbOro IIy6JIiYHOTIO i IpMBaTHOIO IIpaBa».

[Mo-zpyre, pO3yMiHHS IIOHATTA IPKepesia IIpaBa IOB'sI3aHe 3 BiAMIOBIIHUM
TUIIOM IIPaBOpo3yMiHHs. Ik Bkadye M. I. Ko3106pa, aBTOpPH, sIKi HaZlaloTh IepeBary
IO3UTUBICTCBKOMY IiAXoxy, Mif mXepejlaMM IIpaBa pO3yMilOTh CIIOCi6
30BHILIHBOTO BMUPAXEHHsI 3MICTy IIPaBOBMX HOPM, 32 LOIIOMOTO0 SIKOTO BOHM
Ha6yBalOTh 3arajibHOOOOB'SI3KOBOI'0 3HAYEeHHS. Y IIbOMY KOHTEKCTi IpKepera
IpaBa OTOTOXHIOIOTHCSI 3 HOPMAaTUBHMMM IMIPUIIMCAMM, L]0 CTBOPIOIOTBHCS abo
CaHKIJIOHYIOThCS ePXXaBolo. [IJIs1 IpeiCTaBHUKIB IIPUPOIHO-IIPAaBOBOI AOKTPUHY
IKepejlaMu IIpaBa € IPUPOAHI, HeBiAUYXyBaHi IIpaBa JIIOANHY, a IPUXUITLHUKA
colionoriuHol IOPUCHPYHAEHINl JDKeperaMy IIpaBa BM3HAIOTh TUIII30BaHI
B32EMOBIZHOCUHM MDK CYCHIIBHMMM COX03aMU, SIKi IIepeAyloTh II0SIBi IIPaBOBOIL
HOPMM.

H. M. TTapxomenko y Mouorpadii «[[>kepeya mpaBa: Ipo6jeMyu Teopii Ta
MeTOZI0JIOT» 3BepTae yBary, L0 HOHATTHA «Kepejia IIpaBa» B Cy4YacHIiM Teopil
ZIepXXaBM i ITpaBa BXXUBAIOTh y TAKUX KOHTEKCTAX:
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a) y MaTepialbHOMY SIK €eKOHOMIYHI, COLlialIbHi YMOBY XXMUTTSI CYCIiJIbLCTBA,
sIKi BM3HAUYAlOTh JepXXaBHY BJaAy ¥ BUCTYIAlOTh SK I[IPaBOTBOpYA CHMIIA
CYCIIJILCTBA;

6) B ife0JIOriYHOMY SIK CYKYIIHICTD ifjell, IpaBoBa CBiJOMiCTb, KOHIIEIILIi],
TIOJTITMKO-ITPABORBI IOTJISIAM TOLIO;

B) Y GOpPMabHO-I0PUANYHOMY SIK CYKYIIHICTB CIIOCO6iB 06'€eKTURAILlil BOJIi
Cy6'eKTIiB IPaBOTBOPYOCTI; caMe Ty T BUAIISAIOTD TaKi BUAM IXepeTl, IK IPaBOBUM
IpellefeHT, IIPAaBOBMI 3BUYAalM, HOPMATMBHO-IIPABOBMM aKT i HOPMaTUMBHUI
ZIOTOBID, IPMHIIUIIN [IPABa;

T) IHKEepeJio MOXXHA PO3TNISAfAaTH sIK HKEpeJIo IisHaHHs IpaBa (icTopmuHi
IaM'sSITKH).

CnyuiHoro € gymMka H. M. ITapXOMeHKO, L0 Cy4YacHe IIPaBOPO3YMIHHS €
HifICTaBO0 [Jisg BM3HAHHS MHOXMHHOCTI [pPKepeJl IIpaBa, 6araTopiBHEBOCTI
CHUCTEMM IKepeJ IIPaBa, 3aCTOCYBaHHsI KOMIIJIEKCHOTO — iHTerpaTMBHOTO ITigXony
II0 BUBUYEHHS Ta IIOrINOIIEHHST TEOPIl A)Xepert IpaBa.

HesBaxkarouu Ha 6araTOMaHITHICTBL IgXOmiB [0 3HAUEHHS IIOHSATTS
«DKepeJia IIpaBa» Ta 6epyuy [0 yBaru noTpeby IPaKTUKY AepXaBOTBOPEHHS i
IIPaBOTBOPEHHS, BapTO 30CEPEAMUTYM yBary Ha IIOHATTI «IKepeja IIpaBa» V
dbopmManbHO-1OPUANYHOMY PpPO3yMiHHI. dopMarnbHO-IOPUAMNYHI HKepesia IIpaBa
(mxeperna mpaBa y GopMaNbHO-I0PUAUIHOMY PO3YMiHHI) — Ije ocobnuBa dopmMa
BMpa3y BIAIOBIAHOrO 3MICTy HOPM IIpaBa, 3aci6é BHYTPILIHBOI opraxisaifil
npaBoBoi MaTepii, popma ii BupaXeHHsI 30BHI. 10 GopMaybHO-IOPUOUUHUX
IDKeper IIpaBa BiHOCATb HOPMAaTMBHO-IIPAaBOBI aKTH, IIPAaBOBi 3BUYAl, IPABOBI
npellefleHTY, HOPMATUBHO-IIPABOBi [OrOBOPM, IIPUHIIMIINM IIpaBa, IIPAaBOBY
IOKTPUHY.

[TiZicyMOBYy0UM BapTO 3a3HAUMUTH, L]0 BIACYTHICTH €HOCTLI Y PO3YMIiHHI
TIOHATTS «PKeperia IIpaBa» 3yMOBIIOE IOTPe6y GOpMYITIOBaHHS KOHIEIITyallbHUX
3acaf] cyJacHOI Teopil [XepesI IIpaBa B MeXaX Hal[iOHAJIbHOI IIPaBOBOI IOKTPUHY,
a TaKOX BUSBJIEHHS 1 IIOSICHEHHSI DeaJyibHO ICHYOUMX 3aKOHOMIpDHOCTEM
GYHKITIOHYBaHHS SIBULIA, SIKE IT03HAYAETHCSA LIUM IIOHSATTSIM.

Y1 MOXKE CYJOBE NPABO3ACTOCYBAHHSA BYTU
AJIbTPYICTUMHUM?

JiutBuHioK KapiHa (acnipaHTka)

JIbBIiBCbKMI HalioOHalbHUI yHiBepcUTeT iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuk: gou. 'yauma []. A.)

HaBuborpenpkui ¢inocod IIpoTarop OAMH 3 IepLIMX IIOYAB BUBYATU
crioco6by I0KasiB i TMM caMMM 3ano4aTKyBaB GopManbHy J10Tiky. OKpiM TOTO, BiH
BBaXXAETBCSI aBTOPOM KPMJIOL TE3U: «JIIOIMHA € MIPOl0 YCiX pedelt, iCHy0uUmnxX — L0
BOHM iCHYIOTB, HEICHYIOUMX — IO BOHM He iCHYOTb». BuzjaeTbcs, 110 cepef TaKUX
peuet Mipolo SIKMX € JII0fIHa MOXXe 6y TH i HayKa ITpo IIpaBo. [ JoKa3oM TOTO CIIyTYE
QHTPOIIOJIOTIYHMI IIOBOPOT Y IIPAaBOBMUX AOCIIIDKEHHSAX, L0 6YB 3aII0YaTKOBAHMI
y XX cT. Big Hanioro posyMminus moguay, — nunie K. Banbeepze, — 3aNeXuUTh i Haule
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PO3yMiHHS CiMT, CyCITiIBCTBa, €KOHOMIKM, IIOJIITMKM, IIPaBa, BCiX I'yMaHITapHUX
HayK.

BigmoBizHO [0 ITOTPe6OBOro IIPAaBOPO3YMIHHSI CHUCTEMA IIpaBa IIOKJIMKAHA
CIIPMSITM 3a[OBOJIEHHIO JIIOACBKMX IOoTpe6. 1. PabiHoBMY, aBTOP KOHIIEIIIil
oTpe60BOI iHTepmpeTaril IIpaBa, BM3HAYaeE, L0 IIPUPOAHE IIPAaBO — I IEeBHi
MOXJIMBOCTI YYaCHMKIB CYCIUIBHOTO XXWUTTS, IKi HEOOXifAHI OJIsT 3aZ0BOJIEHHS
IXHIiX 6i0JIOTiYHO ¥ COIjiaJIbHO O6I'PYHTOBAHMX — 32 KOHKPETHO-iICTOPUYHNUX YMOB
— IOTpe6 iCHYBaHHS 1 PO3BUTKY, 06’'€KTUBHO 3yMOBIIIOIOThCSI AOCATHYTUM DiBHEM
PO3BUTKY CYCIiIbCTBa 1 3abe3lledyeHi BIANOBIAHUMMU O6OB'I3KAaMM IHLIUX
cy6'ekTiB. Y Takuy CIIOCI6 BaXXJIMBMM € PO3YMIiHHSI 3MICTOBOI IIOB'I3aHOCTI
KaTeropii «IrpaBa» Ta JIIOAVHMY SIK M0T0 HOCisl. A TOMY BMBUEHHS IIPUPOAY JTIOAVHY,
1l mporpaM IoBeAiHKM JIIOAVHY, 30KpeMa i albTPYICTUYHOI, CITyT'y€ IIePLIOOCHOBOO
IJIS1 AOCII/XeHb reHes3y IIpaBa Ta IIPaBOBMUX BiJHOCKH.

V HallOHaJIbHIM Haylll [IpaBa IIPUCYTHI JIIOAVMHOLEHTPMUYHI LOCIIHKEeHHS
(B. Biryn, [.Tyaouma, IO. Jlo6oma, C. MakcumoB, I1. Pa6inoBuy, C. IlleBI[0OB), 0OfHAK
Hapasi BiZICyTHE KOMIIJIEKCHE BUBUEHHS BifIITIOBIHOI IPO6JIeMAaTUKH SIK ¥ cdepi
Teopil IIpaBa, 30KpeMa sIK Ha PiBHI IIPAaBOTBOPYOCTI, TaK i IIPaBO3aCTOCYBaHHSI.
BkasaHe aKTyalli3ye€ DO3BMTOK AUCKYPCY LIOAO TeHe3M Ta MeX IIPaBOBOIO
PeryJoBaHHA Y JIIOACHKiM MPUPOSI.

dBuuie «anbTpyismy» (Big JaT. alter «iHIIMI») BM3HAYaAETBHCA 6i0JI0TOM
Po6epToM TpiBepcoM, SIK IMOBEAIHKA, L0 IIPMHOCUTDH KOPUCTD IHIIOMY OPTraHi3MY,
Ha LIKOAY COo6i, ane Taka LIKOAA IIOBMHHA 6YyTM MeHII 3HAUyLIO aHDK HafjlaHa
KopucHa mnocinyra. To6TO ambTPyi3MOM BBaXaeTbCs JIIOACbKa IIOBeZliHKa Ha
KOpMUCTh [HIIOrO BOAHOYAC HajaBady TaKOi IIOCIIYIM 3alOfil0€ThCS LIKOAA
MaTepianbHOI0 UM HeMAaTepiallbHOTO XapaKTepy.

3aKoHOZaBeIlb He OIlePye IIOHATTAM «aJIbTPYI3M», «albTPYICTUUYHUNY,
«anbTpyicTMuHO». OfHAK Yy BMMIpi IOSUTMUBHOIO IIpaBa SBULIE aJIbTPYIiCTUYHOL
IOBEAIHKM MOXX€ 3MICTOBHO 06PaMIJISITUCD Y IHCTUTYT BOJIOHTEPCBHKOI AisTJIBHOCTL
Ta 6narofiHMITBA (UMBiNIbHE IIpaBo), 6yTM O6CTaBMHOW, LIO BUKIIIOYAE
KPUMIiHANbHY IPOTUIIPABHICTD AiAHHA (KpalHsI HeO6XiMHICTD, HisTHHS, IOB'AI3aHe
3 DM3UMKOM, BUMKOHAHHSI OGOB'SI3Ky LIOZO 3aXMCTy BiTUM3HM, He3aseXXHOCTi Ta
TepuTopiayibHOI LiyicHocTi Ykpaium). OgHaK IIpeAMEeTOM MAOCIXEeHHs HaHOl
HAyKOBOI pO3BifIKM € BUBUEHHS I[IMUTAHHS UM TIIOHATTS «aJIbTPYi3M»,
«aNbTPYICTUYHUN»,  «aJIbTPYICTMYHO» MOXYTb OyTM  Bio6paXKeHi y
IIPaB0O3aCTOCYyBaHHI IIpaBa, a cCaMe Ha PiBHI CyZIOBOI'0 IIPaB0O3aCTOCYBaHHS.

[51s1 mepeBipKy BKa3aHOI ririoTesy 6B 3ZiMICHEHM ITIOUTYK CYOBUX PillleHb
y €OuMHOMY IepXXaBHOMY PEECTpi CYHOBUMX pilleHb!. 3a IOLIYKOM TepMiHY
«anbTpyisM» 6yJio 3HauAeHo 12 cyZoBMX pinleHb. 3a IMOLIYKOM TepPMIiHY
«aNbTPYICTUYHMUM», «aJIbTPYICTUYHO» O6yJI0 3HauzeHo 11 CyZOoBMX pilleHb:
PosrisiHeMO JiesIKi 3 HUX AeTaJIbHilIe.

Y cmpasi N? 2-38/2007 cyn BMKOPMCTaB IOHSTTS albTPYI3M [JISL OIIUCY
cuUTyallil, Konu BIATIOBiaY HafaB 3rofly Ha 6e3oIjiaTHe, He O6MeXeHe SIKUM-
He6yb TEPMiHOM IIPOXMBaHHSA B KBapTUPi 6aTbKa I103uBava. Tak, CyZ 3a3HAYaE,

13 24 xBiTHs 2007 110 20 KBiTHS 2023.
10



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

L0 ITOSICHUTM CBil aJIbTPYI3M 3 ypaxXyBaHHSAM KOHKPETHUX 06CTaBYUH XXUTTSI 10T0
POOVHM, CKIIAAHOLIIB, SKi BUHUKIIX 3a «HeBAaJol» KyIIiBIIi KBApTUPH, BiAIOBiaY
He 3Mir.

Y xpuMmiHaneHin copaBi N2 578/122/14-x cyn 3acToCyBaB BU3HAYEHHS
aJIbTPYI3M IJIS1 OIMCY BifCYTHOCTI MOTMBY 306yTy HapKOTMYHMX 3aco6iB. Tak, y
CymoBOMYy pilleHHI 3a3HavaeThcs: «HaBIlakyu, 3 3ammuciB Bigeodikcargii
OIlepaTMBHMX 3aKyIIOK (T.1 a.c.82, 101) BuAHO, 110 OCOBA _5 sK mif yac mmepiioi Taxk i
OpyM APYTiM ONepaTMBHIM 3aKyIILli 3asHAaUYeHy B IIPOI[eCYalIbHMX OOKYMEHTax
BapTICTh HAapKOTUMYHOI'O 3aco6y He Has3uBaB. Tak 12.12.2013 poky Ha 3amUTaHHS
OCOBA_16 mpo BapricTh, BigmosiB: «Ta MeHi modir, CKiIbKM Hgacu, XOTb
OBafLSTKY..» [Ilo CBIAYNTD IIPO abCOJIIOTHUM AJIbTPYI3M 0C06M, sIKa 3aiMa€EThHCSI
IIpofjaXXeM HapKOTMYHMX 3aco6iB». Cyn maii po6MTb BUCHOBOK, L0 IIOSICHEHHS
CBiZIKiB 1 MaTepiayyu KpMMIiHAJIbHOTO IPOBAKEHHS He MICTATh iHdQopMailito Ta
CTOPOHOI0 OOBMHYBauUeHHS IIifj Yac Cy[OBOIO PO3IJISIAy He HaZlaHO 6y[b-sIKUX
BigoMocTen mpo Te, wo OCOBA_5 paHinle 36yBaB HapKOTMYHI 3aco6y, KpiMm
JIereHOoBaHOI ocoby, Lie ¥ TpeTiM ocob6aM, a 3a TaKUMX O6CTAaBMH He MOXHA
BBaXKaTM [OBELEHMM, LI0 Bif MOIepefHiX HE3aKOHHUX [i O06BMHYBAYEHOTO
MOTJIX B IIOJAJILIIOMY HACTaTy CYCIIUIbHO-He6Ee3IIeUH] HACIIIIKY Y BUTTISAAL 36y Ty
HapKOTUYHUX 3aCO6IB».

V cnpaBi N2 2-877/08 cyZi BUKOPUCTAB [IO3HAYEHHS «aJIbTPYICTUYHUI» [T
TIO3HAaUYEeHHSI MOTMBY [Jisl YKJIQJIEHHSI [OrOBOPY HAaJaHHSI IIOCNYT DEMOHTY:
«..MOTMBAIlisI TIPO MOPUMHSATTS TaKOI IMIPOIIO3MIlil, HABITb 3 aJbTPYICTUYHUX
MipKyBaHb, He MOX€e BIIMBATK Ha 3MICT MTOAIGHMUX ITPAaBOYMHIB Ta IIPOLeAypH IX
YKITaZlaHHSI».

V cmpaBi N2 33-1155/2010 cyzs BU3HAB BUMHEHHS aJIbTPYICTUYHOL TOBEIHKYU
(MHapmaHHS HeBigKIIaZHOI MEAWYHOI JOIIOMOTY TOBApMLIY, IKMJ TpPaBMyBaB CO6i
Tanbljsl COKMPOK) SK IIZICTaBy [AJIA 3BiNMbHEeHHS Bif apMiHicTpaTMBHOL
BITIOBIAAJIbHOCTI 3a KepyBaHHS aBTOMOOGIJIEM Yy CTaHI CII'THIHHS IIiff Yac pyxy
TOJIbOBO1O Aoporoi. Cyn ommcye me Tak: «OTXKe IPUYMHY, LI0 3MYCUIIM 0CO6Y
TIOPYLIMTM 3aKOH, Y I1ifl CIIpaBi MalOTh OCO6JIMBOTO 3HAYEHHSI, OCKIJIbKM ITOB'sI3aH1
3i CHiBYYTTAM IIpo6JIeMaM iHLIOTO 4JieHa CYCIJIbCTBA, MUTTEBOIO I'OTOBHICTIO
HaZlaT¥ JWOMY IIepLIy JZIOIIOMOIY, aJbTPYICTUYHMMM IIpiopuTeTaMu
CIIiBBiAHOLIEHHI IPMBAaTHUX Ta CYCIIUIBHUX iIHTEPECIB».

Y cmpaBi N 331/2108/20 cyn UOpUTATHYB [0 aAMiHICTPaTMBHOL
BIIOBIAILHOCTI 0CO6Y 3a 3A1VICHEHHSI FOCIIOZapChKOI IiTIIbHOCTI 6e3 Aep>XaBHOL
peecTpalii K Ccy6'eKTa TOCIIOfaplOBaHHS, a CaMe 37[iICHeHHSI BaHTAXHUX
IepeBe3eHb 6yIiBeJIbHUX MaTepiaiiB. Y clipaBi Cyl KpUTUYHO OLIIHUB ITOSICHEHHS
BifiOBiZjTaya 3 IIPMBOAY TOrO, L0 BiH TpMBANMil 4yac He 6e30IIJIaTHIM OCHOBI,
KEePYOUMUCH BUKITIOYHO alTbTPYICTUUHMMIY CIIOHYKAHHSIMY, IOTIOMAaras ITOKYIII[sIM
BuOMpPaTM IMOTPiIGHMI IM TOBap, a MOTIM IepeBe3TH MOro Biff TOPriBeJIbHOIO
3aKIagy.

V xpuMiHanbHi cupaBi N2 357/9947/22 cy g BiTMOBUB B 3aTBEPKEH] yroau
PO BU3HAHHS BMHYBATOCTI 0Cco6M, sIKAa 3a IIOIEPENHBOI0 3MOBOMO CIIIJIBHO 3
iHnroro, 6yayum o6'€fHaAHa MOTMBOM HaIpaBJIeHMM Ha He3aKOHHe
IeperpaBiieHHsT O0cCi6 uepe3 [OepXaBHMM KOpPZAOH VYKpalHM B MicIax
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CIIeIiaTi3oBaHOI0 MMyHKTY IIPOIIYCKY oci. OqHMM 3 MOTMBIB BiZIMOBM CyAy 6YJI0 Te,
L0 3 aHaJIi3y YKJIaZleHol IPOKYPOPOM i 06BUMHYBAaUeHUMM YIOAY IIPO BU3HAHHSA
BMHYBaTOCTI BMOAETbCS, LIO «..BKa3aHi o0co6y BUMHMIM BKasaHi pmil 3
QJIbTPYICTUUYHNX MOTMBIB — 6€3KOPMCIIMBOIO IIIKJIyBaHHS IIPO 6Jara iHLIMX
OCi6/BUMHEHHSI HUMM TSDKKMX YMMUCHUX KPUMIHaIBbHMX IIPABOIIOPYLIEHb i
TOTOBHOCTI HeCTM KpMMiHalbHy BIAIOBIZlalIbHICTH/IIOKApaHHSA 3a Ife 3
KEPTOBHOCTI 3apafiy iHTepeciB IHLIMX TI'POMafsH, a caMe IIepeTMHY HUMM
ZIep)KaBHOTO KOPZOHY VYKpaiHM B IIepioff BOEHHOrO CTaHy». Of[HAaK Take
06T PYHTYBaHHS BUAAJIOCH CYAY AOCUTDH KPUTUUHMM.

TakyM YMHOM, AHAJI3yIOUM CYAOBi pilleHHST BCTAHOBJIEHO, LIO CYX
BUKODUCTOBYE TIIOHATTSA «albTPYIi3M», «albTPYICTUUYHMI» [Jjis IIO3HAUYeHHS
JIIOICHKOI MOBEZIHKY, SIKa CIPsIMOBaHA Ha 6j1aro IHWIMX. BUKOPMCTAHHS TaKol
CJIOBECHOI KOHCTDPYKIII 3HiMCHIOETBCSA CyZaMM Mifi po3rnsany LUMBUIBHUX,
KpMMIHaJIbBHMX CIIpPAaB Ta CIIpaB IIP0 agMIiHICTpPaTMBHI IpaBomopylieHHS. OTXe,
ZIOCIIiZPKEeHHSA JTIOACHKOI IPUPOAY, @ caMe ii albTPYICTMUHMX IIPOrpaM IIOBEeAiHKM
06YMOBIIIOE ZIOIIOBHEHHS Ta PO3LIMPEHHS HAINPSIMKIB HayKOBMX PO3BiZIOK IIOZO
reHesy IIpaBa.

OBMEXXEHHA NMPABA HA XXUTTA
B YMOBAX 3UBPOI7IHVIX KOH®JIIKTIB:
MPAKTUKA €BPOIMEUCBKOIo Cyaly 3 nPAB JIIOANHU

ManeHeBcbkuit AHAPpIi (acnipaHT)

JIbBiBCbKMI HaljioHaIbHUI yHIBEpCUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepisHuk: gou. Ayaaw T. 1.)

36poriHi KOHDITIKTY HEOJMIHHO CYIIPOBOKYIOTHCS HETaTUBHUM BIIJINBOM
Ha 3abe3leuyeHHsI IIpaB Ta CBOOOJ JIOAMHM Ta TIpoMafsHMHA. [lepXaBu
CTMKAlOTBbCSI 13 HEOOXIZHICTIO OOMEXEeHHsI OessKMX IIpaB Ta CBo6of IJis
3a6e3eYeHHs] HAI[iOHAJIbHOI 6e3MeKy Ta IPOMafiCbKOro mopsifky. [Ipu 1ibomy,
TIPaBO Ha XMUTTS € OOHUM 3 HallBXXJIMBILINX IIPaB, 3aKPIMJIeHUX Y EBPOIIENChKil
KOHBeHINI 3 mnpaB moauHu (mami - €EKIUI). [IuTaHHA 0Opo IHifICTaBM Ta
IPaBOMIPHICTE 06MEeXEeHHSI IIpaBa Ha XXUTTS B yMOBax 36pOMHUX KOHOIIIKTIB
BMHMKAE 3 0COOJIMBOIO I'OCTPOTO0. CIIPO6YEMO PO3TIISHY T OCOGJIMBOCTI ITigXony
€BpONENCHKOTO CYAY 3 ImpaB moanuu (gani — €CITUI) ujofno o6MeXXeHHs IIpaBa Ha
XXUTTS B yMOBax 36poMHMUX KOHOIIIKTIB Ha IPUKIIal IeIKMX MOT0 PillIeHb.

€CIIJI yxBaioe pilIeHHS LIOA0 O6MEXEeHHsSI IIpaB JIIOAMHM B yMOBaX
36poMHMX KOHQIIIKTIB Ha ocHOBiI €EKIIJI, BpaxoByiouM INpM LLOMY HOpPMU
MDKHApPOJHOT0 r'yMaHiTapHOro npaBa. CyZ; BBaXKae, 110 IePXXaBU-yIacHUI] MalOTh
000B'SI30K 3axMIIaTH IIpaBa JIIOAWHM, 3akpinneHi y KoHBeHINI, y BMIIafgKax
36poMHMX KOHQIIIKTIB HaBiTh, SKLIO [iepXXaBa 3[iMCHIOE IOPUCAMKINO Haf
OKpPEMMMM 3aXOIVIEHMMM oco6aMy abo 37iMicHIOe eDeKTMBHMM KOHTPOJIb Haf
TEPUTOPIIMU.

Tak, y cupaii «Hassan mpotu Cronydenoro KopomniBcTBa» (N229750/09) Bifg
16.09.2014, ECITJI BkasaB, 1[0 KOHBeHIIisI IPOAOBXYE HisITM B YMOBaX 36POMHOI0
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KOH(}IIIKTY, Ta T 3aCTOCYBaHHS He CYIIEPeYUTh MDXHAPOZHOMY I'yMaHITapHOMY
paBy. TakoX y IJbOMY pillIeHHi 3a3HaYeHO, 110 HopMM KOHBEHIIiI 3aCTOCOBYIOTHCSA
eKCTepPUTOPiaJIbHO II0 BiJHOLIEHHIO OO0 TEPUTOPiM, Hal SKMMM BCTAHOBJIEHO
edeKTMBHMI KOHTPOJIb Ta LIOAO 3aXOIIEHMX OCi6 Haj SKMMM 3LiMICHIOETHCS
IOPYCAMKIIiSI IePXKaBu.

KoHBeHIIiT MICTUThb IIOJIOXEHHS, SIKi DPEryJolTb OOMEXeHHs IpaB i
cBo6op y BUIIafKax, Iepefi6aueHMX 3aKOHOM. 30KpeMa, cTaTTsa 15 KoHBeHIil
ZJO3BOJISIE [Oep)XaBaM-YYacCHMUI[IM BIAXWINTUCS Bifl OOTPMMAHHS JesIKUX
3000B'sI3aHb, 32 BMHSATKOBUX OOCTaBMH, TaKMX SK BilfHa ab0 iHLIA CyCIilbHa
Heb6esIeka, sIKa 3arpoXye XUTTIO Hallil BifcTynuTu Bif 3060B'si3aHb 30KpeMa
LIOAO IIpaBa Ha XXUTTSI, 32 BUHSITKOM IIPaBOMIPHMX BOCHHMX [ilf, He MOXXHa HaBiThb
B YMOBAax BIMH) 4¥ HEMMHYYOI 3arpo3y BiliHM a60 1HLIOI CYCIIIIBHOI HEGE3IIEKY,
sIKa 3aTPOXKYE XUTTIO HaIlil.

CraTTsa 2 KoHBeHIIil rapaHTye IpaBo Ha XUTTHA. Lle IpaBo BU3HAYEHO SK
OfHE 3 OCHOBHMX IpaB («CepLEeBMHHMX IIpaB»), i ZepXXaBU-y4YacHUII MalOThb
BXMBaTy BCiX HeO6XigHMX 3aXOXiB AJIsI MOT0 3aXUCTy. B Toy e dac, ctaTTs 2
TaKOX BM3HAUae JesKi BUMIAAKM, KON Bifl6yBaeTbCs II036aBJIEHHS XUTTSA B
pes3yJbTaTi BUKOPMUCTAHHSI CUIIH, IKe He BBAXXKA€ThCs IIOPYyLIeHHSIM KoHBeHIIil.

€CITJT BM3HaE, L0 CMEPTH BIMCHKOBOCIIYXXO60BIIIB a60 LMBIIBHUX OCi6 y
pe3yinbTaTi 3aKOHHMX BiICBKOBUX OIlepallil MoXxe 6y Ty BUIIPABIaHOO B paMKax
CTaTTi 2, 32 YMOBM JOTPMMAHHSA TaKUX KPUTEPIIB:

1. A6comoTHa HEO6XIgHICTS: BUKOPUCTAHHSI CUJIM IIOBMHHO 6yTH
a6COJIIOTHO HEOOXIAHUM [JIsT 3aXMCTy OCi6 Bif He3aKOHHOTO HACUIILCTBA, AJIs
3aTPMMAaHHS ITifJO3PIOBAHOr0 abo MJIsI IoIIepeKeHHs BTeUi 0cob6H, sIKka 3aKOHHO
11o36aBJieHa BOJIi.

2. [pomopriyiHicTh: BUKOPUCTAHHSI CUJIM IIOBMHHO 6YTM IIPOIIOPLIVHUM
PiBHI0 3arpo3sy, 110 BUHMKAE BHACIIIZIOK il a60 IIOBEZIiHKM 0CO6H, 110 MiINaeThCs
KOHTPOJTIO.

3. [MomepexHi 3axogw; BepXXaBa IIOBMHHA BXUTHM BCiX MOXJIMBMX 3aXOAiB
Il 3a6e3reyeHHSI MUPHOT0 BUPILIeHHS KOHOIIIKTY Ta MiHiMi3allii pusuKy cMepTi
LUBITBHUX OCi6.

4. PosciigyBaHHA' Y pasi CMepPTi 0co6M B pe3yJIbTaTi BUKOPUCTAHHS CUIIN
JepXXaBa 3000B'si3aHa IIpOBeCTM e(QeKTUBHe, He3aJleXXHe Ta 6e3CTOPOHHE
pO3CIIiiyBaHHs, L0 BKIIIOYA€E 3'ICYBaHHS 06CTAaBUH, L0 IIPU3BENM [0 CMEpPTi, Ta
IPUTATHYTY OO BiAIOBIAANIBHOCTI 0Ci6, IPMYETHUX O BUKOPUCTAHHSI CUJIN.

Hampukiag, BiicbKOBa oOIeparis, sKa He 6yja HaJeXHUM YNHOM
HifrOTOBJIEHA Ta IIpOBeZleHA 3 [OOTPMMAHHSM BCiX HeOOXigHMX 3aIll06DKHUX
3axXofiB, MOXe IIPM3BECTM O IopyuleHHs cTaTTi 2 EKIUI. Takuit BUIALOK
Bifi6yBCo y cripaBi «Isayeva Ta iHuri mpotu Pocii» (N2 57947/00, 57948/00, 57949/00)
Biz 24.2.2005, ge ECITJI pos3risgaB CUTYaLlilo, IIOB'SI3aHY 3 POCiMCHKOI0 BiICHbKOBOO
oIlepalli€lo mmif Yyac BitHM y YeuHi.

V min cmpaBi pociiicbka BiMICBKOBa aBiallii 3filicHMIIA 60M6apAyBaHHS
KOHBO}0, LII0 IIPM3BEJIO 0 CMEPTEIbHUX HaCIIiAKIB [IJIT LIMBIJIbHOIO0 HAaCeJIeHHS.
E€CITI BcTaHOBMB, 110 Pociricbka dezepallis mopyuryBana ctaTTio 2 KoHBeHIII],
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OCKINIBKM He 6yiM BXWTI BCi MOXJIMBI 3axomu mjisl 3abesrnedyeHHsT 6Ge3IeKu
IIUBIIBHUX 0OCib.

[HmmM npuknagoM mnpaktuky €CIIJ, y sKOMY IIPOeMOHCTPOBaHO
BIZICYTHICTD mopylieHHs: cTaTTi 2 €EKII y IIpolecyalbHOMY acIleKTi € CIIpaBa
«Hanan npotu Himeuuwmnwm» (N? 4871/16) Bix 16.02.2021. CmpaBa CTOCYBaach
3arubeni AgBox adraHCbLKMX LMBIIBHMX OCi6 BHACHIZIOK aBiallilHOrO yzapy,
3ZIiJICHEHOTO HIMeI[bKMMM BiICBKOBMMM Ha TepuTopil Adramicrtany B 2009 poriri.
€CIUI BM3HaB, L0 HiMeuuyHa Masa IOPUCAMKINIO HaZ 3a3HaYeHMMM 0cobaMu
3rigHo 3i ctaTTero 1 EKITI. Mlomo mpouecyanbHOTo acnekTy ctarTi 2 EKII, Cyx
OILIOB BMCHOBKY IIPO BIZICYTHICTP IIOPYLIEHHS], OCKUIBKM PpO3CITiAyBaHHS
3aru6eri UMBUIBHMX 0Ci6 6yJI0 IIPOBEeEHO 06'EKTUBHO, HE3AJIEXXHO Ta IIPO30PO.

O6MeXxeHHSI IIpaBa Ha XXUTTS B yMOBax 30pOMHUX KOHOIIKTIB €
aKTyaJIbHOI0 Ta CKJIaZIHOIO IIPO6JIEMOM0, sIKa BMMarae IIOCTIMHOIO aHajisy Ta
MOHITOPHMHTY. [IpakTuKa €BPOIIENICHKOr0 CyAy 3 IIPaB JIIOAUHY LEMOHCTPYE, 110 B
yMOBax 30pOMHMUX KOHMIIIKTIB, IOpSaH i3 MDKHAPOAHUM I'YMaHITapHUM IIPaBOM,
IO1s1 3a6e3leveHHsI HAJIeXXHOr0 3aXMCTY XXUTTA Ta IIPaB JIIOAMHU B CUTYyALlisX
36pOMHMUX KOHQITIKTIB 3aCTOCYOThCSI HOpMU KOHBeHIIII.

AHamni3 KOHKpPeTHMX CIIpaB IIiZIKPECIIIOE BIAMOBILANIBHICTE [AepXXaB-
y4aCHMIIb LIOZIO IIATOTOBKM Ta IIPOBEZ€HHSI BIMCHKOBMX OIlepalliff, a TaKOX
3a6es3mnevyeHHsI IIPO30POCTI Ta 3BITHOCTI IIPM IIPOBEAEHHI CIII[CTBA Y CIIpaBaX,
IIOB'SI3aHMX 3 I1036aBJIEHHSIM >XUTTS. 3aKOHOZABCTBO Ta IIPaKTMKA B ranysi
06MeXXeHHSsI IIpaBa Ha XXUTTSI MalOTh IIOCTiTHO PO3BMBATUCH i BIOCKOHAIIOBAaTUCh
IIIsT afleKBAaTHOI'O pearyBaHHs Ha CyYacCHI BUKJIMKM Ta 3arPO3MU.

MDKHAPOHO-NPABOBE PETYJIIOBAHHA
3AIMCHEHHA EKOJIOIN4YHOro KOHTPOJIIO

PocoxaTa [lap’'a (acnipaHTKa)

JIbBIBCbKWI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa ®paHka
(HaykoBuii kepiBHuK: npog. BawymiumH M. £.)

Y cBiTni oTpmMaHHS YKpaiHOW CTaTyCcy KpalHM-KaHAWUZAATa y YIEeHU
€BponencbKoro Corw3y akTUMBHO 06IOBOPIOIOTHCS €BPOIHTErPAIlilfHi IIpoIlecy Ta
BaXJIMBICTb NIPUBEAEHHS Y BIAIOBIAHICTL NIPaBOBOI cucTeMy YKpaiHM A0 aquis
communautaire. Pa3oM i3 1M, y KOHTEKCTi EBPOiHTerpalil He MeHII BaXXJIUBUM €
OOTpMMaHHS  YKpaiHowo 3000B's13aHb, nepenbavyeHux MbKHapogHUMMU
KOHBEHIIiSIMM Ta JJOTOBOpPaMM, 3Tr0[ly Ha 060B'sI3KOBICTD SIKMX HaJlaHO Bepx0BHOO
Paporo Ykpaiuu.

AKTyanbHICTD Ta BaXJIMBICTHb ILIBOTO IIMTAHHSA OGYMOBJIEHA THUM, LIO
€BponeNcbKa KOMICisI TOTY€ 3BIT IIPO BiATIOBIAHICTE YKPalHCHKOT0 3aKOHOAaBCTBA
€BPOIIeMICBKOMY B PaMKax IIaKeTy PO3LIUPEHHS B MeXaXx €Bporneyicbkoro Coroasy,
LI0 OUIKyeTbCS BXe Yy >XOBTHi 2023 poky. Taka mifgroToBKa y cebe, 30KpeMa,
BKJTI0YaE 36ip 3 60Ky EBpOIIENChKOI KoMicil iHpopmMairii mpo BMKOHaHHS Y KpaiHoo
MDKHApOOHMUX 3000B's13aHb B MeXax IIiANMCaHuX Ta paTuhiKoOBaHMX KOHBEHIIIN
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Ta MDXHApPOOHMX AOroBopiB. Taka IiATOTOBKA, 6€3yMOBHO, TOPKAEThHCS i aHAJIi3y
BUKOHAHHS Ta JOTPMMaHHS Y KpaiHolo 3060B's13aHb Y chepi OXOPOHY NOBKIIIIS.

VkpalHa mifgnucana Ta paTudikyBana HU3Ky MDKHapOAHUX KOHBEHIIIN Ta
ZJOT0BOPiB, OCHOBHOIO METO0 SIKMX € 36epeXkeHHs Giiopu i ayHM, 3aXUCT OBKIIIIS
ToLj0. HesBaXkarouyM Ha Te, LI0 KOHBEHIM Ta MDKHAPOOHMX HOTOBOPIB, SIKi
PEeryJioloTh NIUTAHHS 3[IMCHEHHSI eKOJIOTIYHOro KOHTPOJIIO Ha PiBHI ZlepXaBu-
migmucaHTa HeMae, Ife He BUKIIIOYAE IXHbOI BaXXJIMBOCTI Ta BIJIMBOBOCTI V
dbopMyBaHHI «IIOPSAAKY AEHHOIO» IJISI 3MiICHEHHSI TAaKMX 3aXOHiB eKOJIOTiYHOIro
KOHTPOJIIO.

ITonoXXeHHsI IIPUPOZOOXOPOHHUX KOHBEHIIIM MOXYTh SIK 3000B'sI3yBaTH,
TaK 1 MIiCTUTM y c06i pekoMeHAaLil (o MpPMKIIagy, Ipo Ile MOXe CBiguYuTH
BMKOPUCTAHHSI TaKMX BMPA3iB, SIK «HACKIIBKYM Ile MOXXJIMBO i OILIIJIBHO»), BTIM
Zlep>XaBa BCe XX Ma€ BXMUTM 3aXOAiB 3i cBoro 60Ky, sIKi 6ynu 6 cripsiMoBaHi Ha
IOCSITHEHHSI Pe3yJIbTATIB i Ilifiel], BUSHAUEHUX MDKHAPOAHMMMU LNOKYMEHTaAMMU.
Tak, KoHBeHIIisT IIPO 0XOPOHY AMKOiI ¢riopyu Ta bayHy i IPUPOJHUX CEPELOBUIL
icHyBaHHA B €Bpomi 1979 poky (mami — BepHCbKa KOHBEHIIiS1) Iepef6adac
3060B's13aHHS, [0 IIPUKIIaZY, LI0 Aep>XXaBa Ma€ BXXMBATH BiTIOBITHNX i HEOOXITHUX
3aKOHOJAaBUMX Ta afAMIHICTPaTUBHUX 3aX0ZiB Jis 3a6e3[1eYeHHsI 0XOPOHM BUIB
Iukol dayHy, Hafjalouy BIAIOBIOHMUM II€pPeJIiK 3aXO[iB, SIKI MalOTb BXMBaTUCS.
IToBHOIIIHHA Ta KOMIDJIEKCHA peasisallia LmMX IIiJie’ Ta 3axXO4iB € MOXXJIMBOLO,
30KpeMa, IIpY 3iMCHEHHI HAJIeXXHOr'0 EPXXaBHOT0 €KOJIOTIYHOT0 KOHTPOJIO, L0
TIonepepKaTMe HeCIPUSITIIMBUI BIUIMB Ha AUKY biopy Ta dayHy.

V ToM Xe uac, IUTAHHS KOHTPOJII0 BUKOHAHHS IIOJIOXEHb BepHCBHKOI
KOHBEHIIIl IOKJIaZleHO Ha BipmoBifgHMM CekperapiaT. [Jo CekpeTapiaTy MOXYTb
3BEPHYTUCH, K QIsWUHI 0co6M, TaK 1 HeypsiOBI opraHisaijii, 3i CKaprow IIpo
HeHaJIe)XHe BUKOHaHHSA JePXXaBolo II0JIOXeHb BepHCHKOI KOHBEHIII, y TOMY YMCITi
TIPO HeHaJIeXHi 3aX0I eKOJIOTIYHOI'0 KOHTPOJIO, 10 He CIIPUSIIOTh CTPMMYBaHHIO
HEeCIIPUSITIMBOIO BIIMBY Ha UKy Qiopy Ta ¢payHy. 3a HeobxigHOCT], [TocTiHUM
KOoMiTeT a60 11oro Bropo MOXXYTb OpraHisyBaTy BisUTHU Ha MICIJi 3 METOO IIepeBipKM
TIOJIOXEHDb CKapry AiMcHOCTI. IHNI010 GOPMOI0 KOHTPOJIIO 3TifiHO 3 BepHCBHKOIO
KOHBEHII€I0 € HaIpaBJIeHHS [ePXXaBol0 060B'I3KOBOI 3BITHOCTI LIOJO 3aXUCTY
BUIB 1 cepefoBMI iCHYBaHHS, OXOIUIeHUX Iliero KouBeHmier, go ITocTiHOro
KOMITEeTYy KOXHi ZIBa POKM.

TaxuM umHOM, BuMoryu KoHBeHIIil 32 3aMOBYYBaHHSIM CTalOTh TAKUMM, 10
Mae JOTPUMYBAaTUCh AepXXaBa, IKa IPUENHANACh 10 MDXHAPOJHOTO JOKYMEHTA.
HocarTu mocTaBIIeHMX 3aBOaHb Ta OUYiKyBaHMX pe3YJIbTATiB B6AYAETBHCS 3a
MOXJIMBe caMe 3a aKTMBHOI y4YacTi OpraHiB ZIepXXaBHOT'0 €KOJIOTIYHOI'0 KOHTPOJIIO
B YKpaiHi.

V vactmni mnepurin crtarti 9 KoHcTMTymil VKpalHM YacTHMHOIO
HAITiOHAJIbHOTO 3aKOHOIaBCTBA BU3HAIOTHCS YMHHI MDKHapPOAHI JOTOBOPH, 3rofa
Ha 06OB'I3KOBICTb SIKMX HaZjlaHa BepxoBHO0 Pazoro Vkpalnu. TakuM YMHOM,
VkpaiHa ooiLifHO BM3HANIa IIPIOPUTET JIMIIE TUX IIOJIOKEHb MIDXHAPOAHUX
IOTOBOPIB, sIKi yKiazZieHi 1 patudikoBaHi y GopmMi 3akoHy, i 3a yMOBHM, LIO IIi
TIOJIOXXEHHS He cylepevaTh HopMaM KoHCTUTYLII.
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HesBaxxarouy Ha nmepezi6avyeHHSA MDXHAPOLHMMY KOHBEHIIISIMY ITOJI0XEHD,
SIKMX BapTO JOTPUMYBATUCH Yy chepi 0XOPOHM HOBKINIIS, HalliOHANIBbHI OpraHu
YaCcTO HEXTYIOTh IIMM. Take sSIBMIIe MOXe 6yTM IIOB'si3aHe 3 TMM, L0 B YKpaiHi
Zlep>XaBHi OpraHy BiIafiy KOHTPOJIIOIOTh 3aCTOCYBaHH 3aKOHOAABCTBa YKpaiHu Ta
IMIJIEMEHTOBAHMX IIOJIOXKEHb 3 MDKHApOOHMX KOHBEHIIM, BTIM He camol
MDbKHapOoOgHOI KOHBEHILII.

Ha Halle mepeKOHaHHs, HaBeJIeHI BMIIe YMOBM CIIOHYKalOTb [HO
OPraHi3alliHOTO Ta HOPMAaTUBHOIO pearyBaHHS 3 METOX0 IiABULIEHHS PpOJIi
MDKHApOOHO-IIPAaBOBMX HOPM Y 3abe3IleyYeHHi 3[iICHEHHSI HaJIeXXHOTro
ZJepPXXaBHOTO eKOJIOTIYHOr 0 KOHTPOJIIO. BaXXJIMBY POJIb BifirpaBaTMMYTh HACTYIIHI
3axomu: 1) BKIIIOUEHHSI y WyOiiuHmMi 3BiT onoBm [ep>XaBHOI eKOJIOTigHOI
iHcmekwii YKpaiHu IIOJIOXKEeHb LIOAO0 [AOTPMMAaHHS YKpaiHOw MIiKXHApOOHUX
3060B'sI3aHb B YaCTMHI 3[iCHEHHSI eKOJIOTiYHOTO KOHTPOJO;, 2) YCYHeHHS
CyIIepPeYHOCTI MIX IIOJIOXXEHHSIMY PSIAY HOPMaTMBHO-IIPAaBOBUX aKTiB YKpalHM Ta
«3arajJlbHOBM3HAHUMM  MDKHAPOOHMMM  IIPUHIIMIIAMM  pPeKOMeHJallifHOro
XapaKTepy», LI0 MOXEe CTaTM IIePeIlOHOX0 it KOHTPOJIIOIOUMX OpraHiB IIpu
3ZIiMICHEHHI iHCIIeKI[IMHUX 3axXO0hiB; 3) MOCMJIAHHS Ha MDXHaAPOAHI KOHBEHIII Ta
IOTroBOpY, 3rofla Ha 06OB'I3KOBICTh SIKMX HafaHa BepxoBHoo Pagoio YKpainu, y
TIPOLIECYANTbHUX JIOKYMEHTaX MPeZICTAaBHUKIB Jlep>XaBHOI €KOJIOTiUuHOI iHCIIeKITil
Vkpaiay, I TepUTOPIaJIbHUX Ta MDKPErioOHaJIbHMX TEePUTOPIaIbHUX OpraHiB y
cIIpaBax Ipo IPU3YIIMHEHHS (IpunuHeHHSN) OisIIBHOCTL  cy6'ekTa
rOCIIOZIaplOBaHHS, IIPO BM3HAHHS il IPOTUIIPAaBHUMM, CKAaCyBaHHSA IIPUIIUCY abo
JIOTO OKpeMMUX IIOJIOXKeHb. lle IIOB'SI3aHO 3 TUM, L0 Ma€ Miclle HeZJOCTaTHE
BUKOPUCTAHHSI MDKHapPOAHMX JOroBOpPiB YKpalHM sIK IXepesl IIpaBa, Lo AiloTh y
IIPaBOBIiM cucTeMi YKpalHu (BiICYTHICTh IOCUIIAHb HA HUX Y PILIEHHSAX CYLOBUX
oprasis). Taki TOCUIIaHHS € HEOGXIIHMMM, OCKITIbKY CIIPUATUMYTh IIPUBEPHEHHIO
yBaru Ta HafaHHSI 3HAUYLIOCTI MDKHaApOAHO-IIPABOBOMY aKTy, SIKUM MICTUTb
3060B'sI3aHHS.

3AXUCT NPAB AUTUHU B YMOBAX
POCINCbKO-YKPAIHCbKOI BIMHU

bapaHuubka Enu3aBeTa (CTyZeHTKa)

HayioHanbHuii ropuanyHuii yHiBepcuTeT iMeHi pociaBa Myaporo
(HaykoBwii kepiBHUK: gou. MepHuk A. M.)

IMoBHOMAcLITA6HE BTOPrHeHHA Pocincbkoi ®epnepariii B Ykpainy nmpuHecso
TIOPYLIEHHS IPUPOAHUX IIPaB Hal61JIbLI BPa3JIMBOI JIAHKY CYCIIINIbCTBA — AUTHUHIN.
BigmoizgHO A0 3BiTY Odicy reHepasibHOr0 IIPOKypopa cTaHoM Ha 20 moToro 2023
p. 6inbure HiDX 1387 AiTeMt € IMOCTPaXZanuMM Bif AiM okymaHTIiB. V 1991 p.
IToctaHoBo BepxoBHOI Pagu Ykpaium 6yno patudikoBaHo «KOHBeHIi0 IIpo
mpaBa IOUTHMHM» a OTXe 1 3adikcoBaHO Ha HAMBULIOMY DpIBHI 060B'I30K
3ab6e3meyyBaTy TapMOHIMHMY PO3BUTOK HEIMOBHOJITHIX 3 [OTPMMAaHHSIM
CTaHZaPTIB, 3aKpimieHux y ctaTyTi OOH. OgHaK B YyMOBaX POCICHKO-YKPaiHChKOL
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BIVIHY YMCJIEHHI IIOPYLIEHHS IIPaB JIIOAMHY CTa/IM 6y AeHHICTIO TEPUTOPIiN Ha SIKUX
BeyThCsI 60MOBI il

MixHapo/iHe IIPaBO OAHMM i3 CBOIX 3aBAaHb CTABUTDH OXOPOHY LIACIIMBOTO
OUTUHCTB3, @ TOMY iCHYe uYMMajla HOPMaTMBHO-IIPAaBOBa 6a3a, sIKa PETYIIoE
3a3HavueHe NUTAHHS. OCHOBHUMM OPUANYHUMMU LOKyMeHTaMM, L0 PeryiioloTh
IIMTaHHS 3aXUCTy HpaB AuTuHu €. KouBeHiis OOH mpo npasa gutuum (1989 p.),
daxynbTaTUBHUM IPOTOKOI 0 KOHBeHIII! ITpo ITpaBa AUTUHY U100 YYACTI OiTen
y 36ponHux KoHIrikTax (2000 p.), )KeHeBCcbKa KOHBEHILISI IIPO 3aXMCT XXEPTB BillHA
(1949 p.), PuMcbKku¥ CTaTyT MDXHapOAHOr0 KpMMiHaNbHOTO cyay (1988 p.) Toiio.
BaXXIMBUM € Te, IIO XOJIeH 3 IMX JOKYMEHTIB He MOXe CyIIepeumuTy iHLIUM, a
HaBIIaKM BUCTYIIa€ YyTOYHEHHSM IHLIOTO.

Bes3 3akpinyieHHsI 3arajibHOIIPUMHSITUX HOPM Ha HaI[iOHAJIbHOMY piBHI
3aXMCT IIPaB AUTUHY € HEMOXIIMBUM. 30KpeMa KoHCcTUTYIIisT VKpalHy 3aKpiIioe:
IIpaBO Ha PiBHICTB, 0XOPOHY AMUTUHCTBA, 3a60POHY 6yZIb-sIKOTO BUAY HAaCUIIbCTBA
Haj OUTHMHOIO Ta II eKCIUTyaTallil, IpaBo Ha XXMUTTS, TapaHTY€ 3aXUCT Ta JOIIOMOTY
IepXXaBy OUTHMHI, 1036aBJI€HI CIMeHOT0 0TOUEeHHSI, 3aKPIIlIIOe IIPaBo Ha OCBITY.
OCHOBHMM 33aKOHOM IIPO OCOGJIMBOCTI IIPaB B YMOBAX BilICBKOBOT'O CTaHy € 3aKOH
Yxpainu «I[Ipo 0XOpOHY AUTUHCTBA». BiH XapaKTepuaye IIOCTPaXAalny OUTUHY Bif
BOEHHMUX 3JIOUMHIB SIK 0C06Y, LLI0 OTPMMaJia IOPaHEeHHS, KOHTY3i0 abo IHIIMU BUZ
¢disyunOl WIKOAM, 3a3HaNa OyIb-sKOTO BMUAY HACUIIBCTBA, 6yJla HE3aKOHHO
BUMKpaJieHa Ta felIOpTOBaHa 3aKOPAOH, 6para 6e3mocepefHI0 y4acThb ¥ BilICBKOBUX
Jiszx abo 6yJa yTpuMMaHa B IIOJIOHIL. Y TaKOMY BUIIQAKY Ziep>XaBa 3060B'SI3YETHCS
HalaT¥ YCl0 HEOOXiHY [OIOMOTY IIOCTPaXAAJi ocobi Ta crpusaTu il
TIOAAJbLUIOMY FapMOHITHOMY PO3BUTKY.

Ham6inpuioro mpo6iieMo0 Jisl PeryJitoBaHHSI 3aJIMLIAETHCSI IMTAHHS IIPO
He3aKOHHE BMKpaJleHHsI Ta BUBI3 [IiTe) Ha TepPUTOPito Kpaiuu-arpecopa. Y 2006 p.
VkpalHa mnpuepHanacss p[o KoHBeHINI @Ipo IMBIIbHO-IIPAaBOBI aCHEKTHU
MDKHApOOAHOTO BUMKDaZieHHS fiTeM. Llel [OKYMEeHT BCTAaHOBMB IIOSICHEHHS
BUITAZKIB, KONIM IIepeMilleHHSI AUTUHU € He3aKOHHUM Ta IOoTpebye HeramHoro
BTPYYaHHA JIepXXaBy Ta MDKHaPOLHOI CIiNbHOTH. [To-TIeplie, Ile BUNAAKY Y TKUX
€ IIOPYILIeHHS IIpaBa Ha IIiKJIYBaHHS IIPO AUTHUHY Y 6YAb-KOTO, B KOI'0 OUTHUHA
TIOCTIiNMHO XXWJia Ao uboro. [To-zApyre, Ije HE3aKOHHO, SIKUIO IIPaBO Ha IIKIIYBaHHS
aKTMUBHO 6 peaiisoByBaJIoCsi, ajie BUKPaZleHHS CTAJIO IIEPETIOHO0 AJIsI LIbOT0. 3aKOH
Vkpaiuu «I[Ipo OXOpPOHY ZAUTHHCTBa» Yy CTATTi 32 6epe Ha cebe aKTUBHI
3060B's1I3aHHA OIS 1) He[ONMyLIeHHsS BMBEe3eHHS Ta HEIIOBEPDHEHHs JiTeM 3-3a
KOPJIOHY, iX BUKpaJIeHHS, TOPTiBIIi AiTbMY; 2) BXXMBaHHS BCiX peaylbHUX 3aXOHiB
IS POSLIYKY Ta IIOBEPHEHHS Ha TEPUTOPIO TUX, XTO OYB HE3aKOHHO BUBE3eH 3a
KOPZOH y 3B'sI3KY 3 06CTaBYHAMM IIOB'sI3aHUMM 3 BilfHOLO.

V Tom Xe dYac, ymoBHOBaxeHa [IpesuzeHTa VKpalHM 3 IpaB AUTUHU
Ta AUTSIY0I peabiiTalil 3asHaumusa: CTaHOM Ha paHok 20.01.2023 6yJ10 ITI0BEpHEHO
nuuie 125 He3aKOHHO BMKpaZleHMX JiTedt. OTXe, NUTAaHHA IOPATYHKY
HEIIOBHOJIITHIX Ta MaJIOJIITHIX 0Ci6 3alIMLIaEThCSI BifKpUTUM. TakoxXx 3a 1 ciioBaMu
Hapasi YiTKO BCTAHOBJIEHMY MeXaHi3M po6OTHM II0 IUTAHHSIX [IOBEPHEHHS ZiTeN
3HAXOOUTbCA Ha CTafil po3po6KY, a pe3yJILTAaTHU CHOTOZIEHHS iCHYIOTh II€PEBaXHO
3aBASKM 6JIarOLiIHMM OpraHi3aljisiM Ta BOJIOHTEPaM.
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He MeHLI BaXKJIMBY pPOJIb Y POGOTI 3 ZlemiopTallieto Bigirpae i mopTan «itu
BIMIHM», le KOXXeH 3HalOMUIM 3 TAKO0 IIPO6JIEMOI0 MOXXe OTPMMATH KOHCYIIbTALIil0
Ta JOIIOMOTY 3i 360poM iHbopMallil, SKa MOXXe 3HAZO6MUTUCS OIS PO3LIYKY. CalT
TaKOXX He BCTAaHOBUB 06MEXEHHS CTaTyCy CY6'€eKTYy 3BepPHEHHS: HUM MOXYTb 6y TU
K 1 6aTbKM, TaK i IPOCTO CBiZOK BMKpageHHsi. OKpiM LIbOro, IIOpTajyl Hajaec
MOXJIMBICTb OIIEPaTMBHO IIOBIJIOMUTHM IIPO CKOEHHS 6yOb-sIKOTO 3JIOUMHY HaZ
OWTHHOIO. AHAaJIi3oM Ta O06pO6KOI 3asB 3aMMAalOTbCs 6e3I0oCepemHbO
IIPaBOOXOPOHHI OpraHim.

[pyroro cepito3HO0 IPo6JIEMOI0 € MUTAHHS BIALITYBaHHS [0 IPMUIMOMHOL
ciM'1a60 AUTEYAMHKY AiTeM, IKi BHACIIIZIOK 60M0BUX iy 3anuiumimcs 6e3 6aThbKiB.
CamMe TOMY AJisi BpPeryJIlOBaHHSI LIbOIO IIMTAHHSI 22 6epe3Hss 2022 poky 6yIio
omny6nikoBaHo IToctaHoBy KabiHeTy MinicTpiB Ykpaiuu «[Ipo BHECEHHSI 3MiH JI0
Oesskux nmoctaHoB KMV uiofjo 3axmucTy IIpaB fiTel Ha I1epioZ] Ha3BUYaAMHOI0 abo
BOEHHOTO CTaHYy». i 37[06yTKOM € Toit GaKT, L0 Ha 4Yac Aii IPaBOBOTO PeXMMY
HaZ3BMYaMHOro a0 BOEHHOIO CTaHY A0 AUTAYMX O6YAMHKIB CIMEMHOro TUITY iy
OpPUMOMHI CiMT CTajo MOXJIMBMM BIIALITOBYBATM [iTel, sIKi I1036aBJIeHi
6aTPKIBCBKOTO ITiKJIyBaHHSI Ha YMOBAaxX TMMYacCOBOCTiI TaKOr'0 BJIALITYBaHHS B
MeXax IepezibauyeHOl 3aKOHOM UMCEJIbHOCTLI [HiTe [ Takux ¢opMm
BITAalITyBaHHs. Lle HaZI3BMYaHO CIIPOCTUIIO IIPOIIeAYPY 3HAXOMKEHH S IIPUXUCTKY
7Sl OUTVHY Ta JOIIOMAarae iy OTpMMaTHy LIBUALIY peabiIiTarlito.

OTxXe, MOXY 3pOOMTM BMCHOBOK, LIO BiViHA 6e3lIepeyHO BIJIMBAa€E Ha
TIO[ANbLIY JIOJII0 YChOTO HAaCeJIeHHs, OOHAK caMe AUTMHA CTPaXXJae HamubinblIe.
OCHOBHMMM BUKIIMKAMMU IIepe]] IePXXaBolo € IUTAHHS BIALITYBaHHS 0 AUTSIUYUX
6YOMHKIB Ta IPUMOMHUX CiMeM M036aBJIEHMX 6AaTbKIBCHKOI OIIIKM Ta IIMTAHHS
TIOBEpHEHHSI Ha TEPUTOPIil0 ZepXXaBy HE3aKOHHO AEIOPTOBAaHMX AiTeM. [, aKuio
mepuie € [OCTaTHbO BPEryJbOBaHMM Ta BUPILIeHMM MOMEHTOM [isINIBHOCTI
JepXaBy, TO [HApyre € HaMbiIbll TOCTPO0 IIPO6JIeEMO0, ILIO0 BMMAarae
SIKHAMCKOPILIOrO BUPIiLIEHHSI.

OCOBJINBOCTI BUABJIEHHA TA JOBEAEHHSA
MHOXWUHHOI AVCKPUMIHALLII

BoHpapuyk [lap’'a (cTyaeHTKa)

JIbBiBCbKMI HaljioHabHWUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepisHuk: goy. FloHyapos B. B.)

[Mpo6bneMa pauckpuMiHalii Ha6yBae Bce 6iBUIOTO 3HAYEeHHSI IIONPU
odiLifHi MexXaHisMM IPOTHUZII M AisSTIbHICTD IIPAaBO3aXMCHOI CITIIBHOTH. 32 OCTaHHI
POKM 3pocJia KUTbKICTh 3BEPHEHD [0 CYyZly CTOCOBHO IIPAaBOIOPYLIEHDb IIbOI'0 POAY.
SIBuule AMCKpMMIiHALII HasiBHe y PisHUX cepax HALIOIO XUTTSA: po60Ta, OCBIT],
ciM'q, BiITIOYMHOK Ta iH.

MixHapoZHi oprasisaiii y cBoOiXx HOPMaTMBHO-IIPAaBOBMX aKTax
3aKpiIUTIOIOTE  IIOJIOXKEHHSI IIp0 60poTb6y 3 6yOb-IKMMM  IIPOSIBAMM
auckpuMminamili. IlpoTe Bce 4UacTille BMHMKANOTL IIPO6JIeMM, IIOB'sI3aHii3
BUSIBJIEHHSIM MHOXMHHOI AMCKpMMiHaIii Ta i fgoBefeHHSM. AIKe YiTKUX
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KPUTEPIIB, sIKi IOIIOMOIJIY 6 BUSHAUYMTY CKOEHHSI MHOXXMHHOI AMCKpMMIiHaIlii, oci
He chopmoBaHoO. 171 MOYATKy HEO6XiAHO 3a3HAUMTHM, LI0 LIBUAKE BUSIBIIEHHS
MHOXMWHHOI AMCKPUMIHAIlI € HeobXigHe OJi PO3PO6KM METOHIB IigBULIEHHS
3aXMCTy OCHOBOIIOJIOXKHMX IIpaB Ta CBOOOZ JIIOAMHM, 3MEHIIEHHSI KiJIbKOCTI
IPOSIBiB MHOXXMHHOI AMCKPMMIiHAaIIil.

Hu3ka eBpOIeMCbKUX KpalH Mae€ pisHi MeTOAMKY OOBeleHHS MHOXMHHOL
ouckpuMinanil. Hampuknag y Benukin BpuTaili copaBu  MHOXMHHOL
OVICKpMMIHALII PO3IiIsSifaloTh OKPeMO, SIK AMCKPYUMIHALIO 32 KOXHOIO 3 PisHMX
o3Hak. Lle 11o dakTy Mae€ [0OBOJIi HeraTUBHUM e(DeKT, OCKIIIbKY PO3TIIsIZ MHOXMHHOL
OVUCKPMMIHALII 33 KOXHOK 03HaKOI OKpeMO IIPUM3BOAUTL [0 JIATEHTHOCTI
BIATIOBIAHUX IIPABOIOPYLIEHD.

Acortiallis XXIHOK-1OpUCTOK YKpalHy HaZjla€ peKOMeHZaIlil 1100 BUSIBIIEHHS
Ta 60pOTHOY 3 UCKPMMIHAIli€10, B IKMX IIPOTIOHYE KITIOYOBI 3alIMTaHHsI, BiAIIOBizi
Ha K [ONOMOXYTb BMSBUTM HAsSBHICTD YM BIJICYTHICTD JAMCKPUMIHALIL
LJONOBHMBLIM II€pPeJIiK LIMX 3alMTaHb, OTPMMYEMO LIBUAKWUMA TECT BUSBJIEHHS
MHOXMHHOI AMCKpMMIHaIil: 1) Uu icHye pisHMIZ y CTaBleHHi o 0cCi6, 1LI0
nepe6yBalOTh B OOHAKOBIM CUTYaIlil B 3aJIEXXHOCTI Biff HAIBHOCTI B HUX JIeKiJIbKOX
eBHMX 03Hakm? 2) Uu icHye ofHAKOBe CTaBJIEHHS A0 OCi6, 110 Imepe6yBaloTh B
PI3HMX CUTYaLlisIX B 3aJI€XKHOCTI Biff HASABHOCTI B HUX JEKIIbKOX IIEBHUX 03HaK? 3)
Uy € TaKUM Oifxiz HeBUIIPaBAaHMM 3aKOHHOO METO0 Ta UM He Ma€ BiH PO3YMHOT0
06r'pyHTYBaHHA? 4) UM ONMHSETHCS OOHA 0CO06a B MEHII BUTITHOMY IIOJIOXEHHI
Bl iHLIOI B pe3yJIbTaTi TAKOI'O IIOBOXEHHSI?

OTXe, Ha BiIMIHHY Bifj allTOPUTMY BUSIBJIEHHSI IIPOCTOI AMCKPMMIiHAIil
(ToB'sT3aHOI 3 pO3piSHEHHSIM 3a EOMHOI0 3aXMIIEHON O3HAKOI) TOM CaMMi
aJITOPUTM LIOAO0 MHOXMHHOI AMCKPMMIHAILI [IeMOHCTPYE CBOXO HEZIEBICTD,
OCKUIBKM He BKJIIOYAE YCIiX 03HAK, 3a SIKMMM BiZI6yBaeTbCsI O6MEXXEHHSI IIpaB i
CBO60JI, 1 He JO3BOJISIE PO3TIISAAATH IX B KOHTEKCTI ITiJTICHOT0 emisony.

Heo6xigHO 3a3HAuMTH, L0 YaCTO IIOCTPaXAasii BiAMOBIISIIOTHCS
3BEPTATUCh [I0 IIPAaBO3aXMCHMX OPraHIiB uYepe3 OOMEXEHHS HOCTYHOy [0
TIPaBOCYAAsI, L0 TaKOX MOXXe BiJI6yBaTUCh Yepes3 HasIBHICTD Y HUX IIeBHUX O3HAK.
ToMy, BKpayt IOTPi6HOO € IMO6YHOoBa Ai€BOI Ta CIpaBeZIMBOI CYZNOBOI CUCTEMM
3aXMUCTy, L0 6a3yBaTMMETbCS Ha I[IPABOBUX I[IPUMHIIMIIAX BUHECEHHS
CIIpaBeZINBOIO PillleHHS, PIBHOCTI y4aCHMKIB CYJOBOT0 IIPOIIeCy Ta 3MaralbHOCTI
CTOPpIH.

[Mpoulec  moBefeHHS MHOXMHHOI AMCKpPMMIHaLii Mae  4mMMalo
ocobnuBocTey. [I71s1 BCTAaHOBJIEHHSI BUKOPUCTOBYIOTHCS Di3HI [Xepera: YCHI Ta
IMCBbMOBI JOIIOBiZi CBifiKiB, MMCcbMOBI, PoTo, Bigeo Ta aygmio matepianu. IIpoTe
YacTo LMX JI0KA3iB HeJJOCTATHEO. [Tepll 3a Bce, TOMY LIJ0 BOHY MOXYTh IIepe6yBaTu
B 06BMHYBaYeHOI CTOPOHY, L0 YHEMOXJIMBIIIOE JOCTYI [0 HUX IIOCTPaXXAJIoro.
ToMy mnpaBoM EBpomeyicbkoro Corwo3y IepefibadyeHO INepeKIIaZlaHHs TAraps
ZIOBeJIeHHsI 3 II03MBauya Ha BifmnoBifjadya. O6BMHYBaYeHUM 32 TaKUX YMOB Mae
IOBECTM BIICYTHICTP B MOro [igX MHOXMHHOI AMCKPUMIHANL, a cypm mnuuie
JoIoMarae B 360pi JoKa3iB Ta CIIiAKYe 3a IepebiroM crpaBu. HanmonmpeHinimm
MeTOoJ IIepeHeceHHs TArapsi JOBeeHHSs € TAKTUK KpalHax, sk ITasiss, HiMeuunHa,
Benuko6puTaHis Ta llIBelris.
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st Kpauoro po3yMiHHS [AaHOTO METOAY [HOBEAEeHHS IIPOIOHYO
posrnsaHyTu cupaBy E€CIUT «0.X. Ta iHwi mpotu Yexii». 3asgBHUMKaMu 6ynu 18
rpomagsaH Yexil pPOMCBKOIO IIOXOIDKEeHHsI BikoM Bifm 15 zmo 21 poky, sKi
CTBEPIXYBal¥ IIPO HENPaBOMIPHICTD [ifl [epXXaBM LIOAO IIPOBEZeHHS
CIIeIiaJIbHOTO TEeCTY, Ha OCHOBI SIKOTO ZiTe} 6yJI0 CKEPOBAHO JI0 CIIellialIbHUX
nikin. [lesiki 3sagBHUKY 3BepHyIucs Ao KoHctutyninaoro Cyny, CTBEPIXYIOUH, L0
IXHSI CUTyallis € IPMKIIAZIOM cerperarii Ta pacoBoi AMCKpMMiHAaIi Ha OCHOBI
CTBOPEHHS IBOX OCBITHIX CMCTEM — 3arajJIbHUX LIKiJI Ta LIKif fj1s fiTey poMiB. Cyz
BiJI3HAUMB, LI0 TaKe IlepeBefleHHS He 6YJI0 IPOSIBOM AUCKPMMIiHAaIll, OCKiIbKY
3Zi/ICHIOBAJIOCh He HA OCHOBI PacOBMX yIIepeKeHb, a 3 METO0 IIPUCTOCYBaHHSI
OCBITHBOI CUMCTEMM [0 PO3YMOBMX MOXXJIMBOCTEN Ta IIPO6JIEM NEBHUX LIiTEM 1
3a6e3MeYeHHS TaKUM UYMHOM HaJIeXXHOI'0 PiBHSA OCBITH.

Ons BupinleHHs: cnpaBu Cyn YCTAHOBMB, LIO IIiCJISI TOrO, SIK 3asIBHUK
IIPOAEMOHCTPYBaB BIIMIHHICTb Yy IIOBOZXKEHHI LIOZO ZiTeM pOMiB, Ypsii Mae
IOBeCTM, L0 TaKa IOBefAiHKa O6yJjila BUIIPABJIaHOO, OCKINIBKM IIOZil, sIKi
PO3TIIISZalOThCA CYZOM, LIITIKOM a60 371e61TBIUIOTO BiZIoMi TiNIbKM OpraHaM BIIafy.

[oBefeHHSI HENIPUUYETHOCTI A0 MHOXMHHOI AMCKPMUMIHALII He cTae
IOTpe6010 BifIIOBifaya 6e3mificTaBHO. IS IIOYATKy I[I03MBA4Y Mae OBECTH
HasIBHICTh BIATIOBIgHMX O6MeXEHb IITpaB Ta CBO60J, HEBUTILHOTO IIOJIOXKEHHS
LIOZO IHLINX, sIK1 623y0ThCS Ha EeKIIbKOX 03HaKax. 110710 mepBMHHEMX [OKA3IB, SIKi
3aCTOCOBYIOTBCS IJIsl IE€peKIIaZlaHHs TAraps pgoBedeHHs Cyn 3asiBMB, LIO IIPKU
posrnsagi cipaBy B Cyfii He icHYe ITpolie;ypPHUX 6ap’epiB AJIsl IPUMHSATTS A0Ka3iB
a60 BU3HaueHUX Hanepes GopMyn mjs ix ouinku. Cyn po6uTh BUCHOBKMY, SKi, Ha
MOT0 AYMKY, HiATBEPIXYOTbCSI BUIBHOIO OLIIHKOO BCiX [OKasiB, Y TOMY 4YMCIIi
BMCHOBKIB, SIKi MOXYTb BMIUIMBaTH 3 (GakKTiB i AOBOAIB CTOpiH. OTXe, YiTKO
BU3HAUEHOI0 ITePeJIiKy TaKuX ITificCTaB He iCHYE.

[Mompu Ie BBaXkalo IlepeKJIafaHHsA TAraps JOBeAeHHs Ha IPaBOIIOPYLIHMKA
JieBMM MeTOOOM IOBEeZeHHS MHOXMHHOI AMCKPMMIHALII, sskuy YKpaiHa Moxe
3aII03UYUTHM Biff HU3KM PO3BMHEHUX €BPOIIEMCHKIUX KPaiH Ta peaiisyBaT 3 METO10
TIOKPAIeHHS 3aXMUCTy OCHOBOIIOJIOXXHYX IIPaB Ta CBO6GO[ JIIOAMHM i TpOMaZisTHUHA.

POJ1b HALIOHAJIbHO-KYJIbTYPHUX YNAHHUKIB Y ®OPMYBAHHI
YKPAIHCbKOI IEPYXABHOCTM B XIX-XX CTONMTTAX

FonwTa AHHa (CTyAeHTKa)

JIbBIiBCbKMI HalioOHalbHUI yHiBepcUTeT iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: gou. Mopsik-lpoTononosa X. M)

Ons dopMyBaHHS [epXXaBU Mae iCHYBaTM KOHKpeTHA HalliOHaNbHA ifes,
3aBISKM IKi Hapof 3MOXe caMoiieHTHOiKyBaTH cebe, Ik OKpeMy Hallilo, TKa Mae
BJIaCHY IcTopito Ta IOB'sI3aHa I[EBHUMM KyJIbTYPHMMM Ta LiHHICHUMU
ocobnuBoCTAMM. YKpalHII B mepiofy 6e3Oep>XaBHOCTI pPO3YyMinu 3HaYeHHS
HAITiOHAJIbHOI CBIiJOMOCTi Ta 3 yCiX CMJI HaMaranmcsi 36eperTy UMHHMUKH, LI0
BIUIMBAOTh Ha Hel, a caMe: MOBY, iCTOPUYHY IaM'sITh, KYJILTYPY TOLIO.
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JlinepaMy B HaI[iOHAJIbHOMY BifpO[XeHHI Ha TepuTopii, ul0 6yra
nifgBagHa ABCTPO-YTOpPChKit MOHApPXil, 6y IPeK0-KaTONUIIbKI CBSALIEHUKY, SIKI
HaMLIBUALIE [TOYalIy CIIPUIMATH ifjero oKpeMol YKpalHCchbKol Hail. V 1816 porii 3a
igimiaTuBu [ MOTMJIBHMIBKOIO 3acCHOBAaHO TOBAapMCTBO TaJIMIIbKMX TIPEKO-
KaTOJIMIIbKMX CBSALIEHMKIB y [lepeMMUDTi, IKe CTaJyI0 II€PLIOI0 OpraHisaliero i3
KYJIbTYyPHO-OCBITHIM IIaTPIOTMYHMM CIpPSMYBaHHAM. 3TigHO 3 HaLIMMU
TepeKOHaHHSMM, IXHE BIpOCHOBiZJaHHSA Ta IIPMBEPHEHHS yBarX OO MOBHOIO
IUTAHHS CTaJI0 TMM GaKTOPOM, SIKMM IPU3YIMHUB aCUMINIALII0 3 IOJIsIKaMM Ta
3aKJIaB HifAIPYHTS AJIs BUXOBAHHSA TOT'0 IIPOLIAPKY, IKMI BXKe CBiJOMO 3asIBUB IIPO
oTpe6y A0 BiZJOKPeMIIeHHS Bifl MOHAPXIiI.

YV 30-x pokax XIX cromitTa cemiHapuctamyu M. IlamkeBuuem, I
BaruneBuuewm, §1. [0510BallbKMM 3aCHOBAHO KYJIBTYPHO-IIPOCBITHULIBKUN T'yPTOK
«Pycbka Tpiniis». YiieHU I'ypTKa MUCTIVIIY PafUKaJbHiLIe, HDK yieHM TOBapuCTRa,
Ta He BBaXXAJIM HAPOAHY MOBY HEIOBHOI[IHHOIO UM TaKOlo, SIKOX0 BapTO IMCATHU
TNLIe KHUTU [JIsl CEJISTHCTBA, TOMY ZOKJIAIM BCIX 3yCWMIIb, L106 II€PETBOPUTHU
YKpaIHCbKY MOBY Ha MOBY HayKH, JIiTepaTypy Ta BULIOI OCBITH.

3aBasku GyHOAMEHTY, 3aKilafleHoMy «PycbKolo TpinIero» Ha TepUTOpil
ABcTpo-Yropuimey, chopmyBanmcss UITKLI ifel HApPOZOBILIB, SKI B TOM dYac
repezanucs faji HaujagkaM, Lo IIOCTYIIOBO GOpMyBaJio HalllOHAJIbHY CBIZIOMICTD
HaceJIeHHSs], SIKe IIOYMHAJIO PO3YMITH I[iHHICTh CBOEI MOBU Ta KynbTypu. Lle Bce
npuBesno Ao GopMyBaHHSI HOBOT'O IIPOLIAPKY iHTEJIreHINil, sska 3a KOPOTKUM Yac
crpoMoracsi copMyBaTy agMiHicTpaTUBHMUMY antapaT 3YHP, BTpuMaTy CIIOKi Ha
TEPUTOPIl HOBOIIPOTOJIOLUIEHOI ZIePXXaBy Ta BUAATY HU3KY KOHCTUTYLIIMHMUX aKTiB.
ITpoTe, micns npunydeHHs CxigHol M'anuumuam Ao ITonbLii yKpalHCbKa eJliTa BXe
HabaraTo BIIEBHEHILIOW [iSJIBHICTIO IPOZOBXWia (GopMyBaTM YKpaIHCHKY
HaI[lOHAJIbHY iflel0 Ta 3akJjaja IATPYHTS LIS MalOGyTHBOTO IIPOrOJIOLIEHHS
ZIepXXaBHOCTI.

To6TO, PO3BUTOK YKPAiHCBKOI KYJIBTYPM Ta JITEPATypU CIIPUSAB
HApOJDKEHHIO IMOTYXHOI MOJITMYHOI CUMIIM, sKa YCBifoMIioBana cebe iHLIMM
HapoAoM, LI0 Mae IIPaBO Ha BifJOKPeMIJIeHHsI Ta IIO6YAOBY BIIACHOI JlepXXaBH,
He3aJIeXHOol Bif] iMIIepin.

BaXxTMBMM MOMEHTOM € 3rafiKa IIpo Te, 1o JliTepaTypHe TOBapMUCTBO iMeHi
T. I'. llleByeHKa 6yJia 3acHOBaHe 3aBAsKM (QiHAHCOBINM MiATPMMII YKpalHCbKUM
MelleHaTiB Happuinpsumyuamu. Lle cBiguuTh He nuule IIpo HabaraTo TicHinii
3B'SI3KM MDX yKpalHIsIMM 3 060X GOKIB KOpPZOHY, a ¥ PO Te, U0 iHTepec HO
TIPOCBITHUIILKOI HAiSITIPHOCTL Ta HaI[lOHAJIbHUX ifle BUHUKAE M Y BifOMUX
IIPOMMCIIOBIJIB Ta MeI[eHaTiB, Takux sk B. Cumupenko Ta JI. CKopomajchbKa-
MurnopazoBud. To6To, yCBiJOMJIEHHS YKPAIHIIiB ce6e OKpeMUM HapoZoM Habupae
3HAYHOT'0 PO3Maxy Ta 3aKJIafia€ MiIBayIMHY [J1sl Y TBOPEHHS ifjel OKpeMoi ZIep>KaBu.

Taki caMi ImpoIjecy My IIOMITHIIM ¥ Ha TEPUTOPIl 3eMeJib, 110 IIepebyBanu
mmipg Bnagolo Pocivcbkol iMmiepii. V 1845-1846 pp.. M. Koctomapos, M. Kymiur Ta M.
['ynak 3acHOBYIOTb TaeMHe Kupuio-MedopiiBcbke 6paTCTBO, SIKe IIOUMHAE
TIOLIMPIOBATH iflel0 CTBOPEHHSI CJIOB'STHCBKOI KoH(pepepariii. OflHaK, He MOXHa
CTBeDPIXYBaTH, L1I0 BOHYM He IIParHyJIiu 10 CTBOPEHHS YKPATHCHKOI IEPXXaBHOCTI, 6a
6impLIe: IpoaHali3yBaBLIYM IIPOrPaMHi JOKYMEHTH 6paTcTBa «3aKoH Boxui, a6o
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Kunura 6yTTsT yKpalHCBKOTO HapoAy» Ta «CTaTyT CJIOB'STHCHKOTO TOBapMCTBa CB.
Kupuna i Medogis» MoxeMo cKasaTy, L0 YTBEpPDKEHHS HaLiOHaJIbHOL
ZIepXXaBHOCTI Ta BU3BOJIEHHS YKPAIHChKOT'0 HAPOAY B TOM Yac 6paTumMKy B6avanmu
MOXKJIMBYIM JIMILIE Y BUTTISIAI CTPYKTYPHOL YacTUHY KOHeepallil.

Xou 6araTo YyKpalHCBKMX [is4iB Ta OpPeZCTaBHUKIB YKpaiHCBKOI
iHTeNmireHLii Many iHKONM KapAMHAIbHO pisHi morisawu, BCi IXHI IepeKoHaHHS
dbopmMmyBanmucss Ha TINIM60KiM JI060BI [0 CBOro HapoAy Ta [HOepXXaBW, Ha
Ha[I3BUYaAWHOMY ITaTPiOTU3MI.

Big Kupuio-MedogiiBcbkoro 6paTcTBa [0 I'POMAafiBIIB, a MisHinle [o
BpaTcTBa TapacCiBIiB IIPOCTEXYETBCSI KOHKDPETHMM 3B'SI30K, 3aBASAKU SIKOMY
dopmyBanacs ykpalHCcbKa fyMKa. bessanepeuno, 1o 1 M. MiXHOBCbKUM, SIKUM 6B
OOHUM 3 UiieHiB BpaTcTBa TapaciBIliB, IIPOr0JIOCUB IIOTPe6y B CTBOPEHHI OKpeMOol
IepXaBu Yy CBOIM 6pourypi «CaMocTiiHa YkpaiHa» Hifi BIUIMBOM THUX ifiel, sIKi
IJIeKanyu MOro IomepefHMKM. BaxnmuBuMm ¢akToM € Te, mo us 6pourypa
IIPOroJIoLIeHa Ha MeXi IBOX CTOJNiTh, afpKke XX CTOJNITTSI CTalio IIepioZjoM 3a
36epexxeHHsI BChOT0 TOTO, 110 6yJ10 cOopMOBaHe y IoIepeqHiX POKaX.

MoxxeM0 IOMITHTH, L0 OKYIIallifHa BJIafa Liopasy pobmiia Haz3yCUIIIS,
1106 371aMaTy IparHeHHsS YKPaiHIlB 0 CaMOBM3HAYEHHS Ta CTBOPEHHS BJIIaCHOL
OepxaBu. Hampumkinagz, y 1876 poui 6yno BupaHo EMCBKMM yKas, IKUM CTaB
daTanpHUM OOKYMEHTOM He JIMIIE IIPOTM KYJIBTYPM, a ¥ IIPOTM YKpaiHCTBa
3arajioM, afpKe YKpaiHCbKui Hapoh Ha 30 pokiB (amxe 11oro 6yio ckacoBaHo B 1906
potri) BTpaTB GyHOAMEHT, SKMM € CaMe KyJIbTypa Ta CaMOCBiJOMICTh, Ha IKOMY
Mir 6M pO3BMBATM CBOXO HalliOHaAJIbHY iflel0 Ta BJIaCHY [epXaBHICTb.
CrocTepiraerscsi, 110 Ije 6yJI0 OZHI€0 3 IPUUYMH II0pa3ky YKPalHCHKOI peBOJIOIII.

Arle IoIIpy BCi ITePeLIKOAY HApOJ CIIPOMIrcs 36eperTy CBO0 HaIlliOHANIbHY
iflelo, sika € BM3HAYEHO10 Ta CHOPMOBAHOIO Y Hallli AHI caMe 3aBJSIKY JIIOASIM, sIKi
TIOIIPY 3arpo3y CMEPTI Ta TPMBaAJy 60pOTH6Y, He ITOKUZANN CBOIX IIepeKOHaHb Ta
iiey yTBOPEeHHSI BJIACHOI e p>XaBHOCTI.

TakyM YUMHOM, IMiATBEPXXEHO BaXJIMBICTD pO3INISZY HALiOHANIBHO-
KYJIbTYPHUX YMHHUKIB, SIK OJHUX 3 HAaBaXKJIMBILINX B YTBEPIKEHHI YKPalHChKOL
ZIePXXaBHOCTI, OCKIJILKM MOBa Ta KyJIbTypa € He IIPOCTO JOIIOMDKHUM hakTopoM, 3,
bakTHUHO, BU3HAYAJIbBHUM, IPUHaMMHI B XIX-XX CTONITTSX.

NMPOLLEC CTAHOBJIEHHA YKPAIHCbKOI'O BIACbKA

Knamap Codis (cTyaeHTKa)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuK: fouy. ®eayiak-lfacnascoka . M.)

«XTO He 3HAa€ CBOTO MUHYJIOT0, TOM HE BapTUM MalOyTHLOTO, XTO He Bifiae
IIPO CJIaBY CBOIX IpeZKiB, TOM caM He BapTU IOLIaHW» — 6€3CMEepPTHUM BUCIIIB
Makcuma Punbcbkoro. Lli cjoBa CIIOHYKalOTh [0 PO3OYMiB, 3aCTaBJISAIOTH
3aZlyMaTyCsl, OCO6JIMBO IIiCJIsI IIOBHOMACLITAa6HOI0 BTOPTHEHHS pocil B YKpaiHy.
Ha gyMKy 3apy6DKHUX eKCIepTiB, IOTeHIliany Haulol apMil Marno 6 BUCTAaUUTH
nuile Ha 2-3 [IHi, OMHAK, Ha IIACTH, Ii IPOTHO3M He CTalM pearnbHicTo. BoHu He
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BpaxyBaJy 6araToJIiTHIO iCTOPil0 YKPATHChKOT0 HAPOAY, SIKMM BCE CBOE iCHYBaHHSI
60peThCsI 3 POCIMCHKUM OKYIIAaHTOM, a IOMY, B CBOIO Yepry, HisIK He BOA€TbCsI HAaC
nopornaTy. S BBaXkarwo, L0 iCTOPil0 YKPalHCHKOTO BiMiCbKa BaXXJIMBO 3HATH, SIK 1
icTopito Vkpaium. [lymalo, 1o BapTo 1i po3moyaTy 3 BiliICbKa CTApPOAABHIX CJIOB'SIH,
apKe MM € HaljagKaMy caMe L€l eTHIYHOI IPYIIN.

Biickko ciioB'sH mouano GopMyBaTHUCSI 3 IEpPLIMX CTOJNITH H.e. BoHO
OXOPOHSIJIO OCEJIi Ta ropoAuIia Bify BoporiB. Ha Biui BupinryBamucs Bci BiICbKOBI
IMUTAHHS, B TOMY YMCJIi i mpM3HayeHHsI BoeBoay. CaMe BiJICBKO MaJIO Ha3BY — BOI.
BiICBKOBY HIiZITOTOBKY PO3IIOYMHANM Iie 3MaJieuky y ciM1. OCHOBHOIO 36pO€r0
6yJIM CIMCH, MeYi, LTUTU, COKUPH, JTYKHU.

I3 BuHUMKHeHHSAM KuiBcbkoi Pyci popMyeTbCsi peryisipHe BIMCBKO —
IpyxwuHa. OCHOBY MOI0 CKJIaZlany KHSI3IBCHKi APYXXMHYM Ta HAPOJHE OIOJTYEHHS.
Man6yTHIX BIMCBKOBUX TOTyBalM IIPM MOHACTMUPSIX Ta KHSA3IBCBKMX [IBOpaX.
36por0 Ta KOHEM BIMICbKY HaJZlaBaB KHsI3b, SIKMJ CTOSIB Ha 4oii apMii. Sppom
BiJICbKa BBaXKasiacs KHsDXa PYXMHA, a OIIOJIYeHHSI 36MPaiocsi IIpy HeO6XITHOCTI.
ApwMmis1, B CBOIO Uepry, Zinuiacs Ha BUAK, 3aJIEXKHO Bifl 036poeHHSI. OPY>XHUKU —
BaXKK0036pO€Ha ITiX0Ta Ta KiHHOTA, L0 MaJjyla Y CBOEMY PO3IOPSIKEHHI Medi,
CIIMCH, COKMPH, LIOJIOMMY, LiUTH. CTPUIBLIL — JIErKOO36pO€EHa IIiX0Ta Ta KIHHOTA, L0
BUKOPMCTOBYBaJIa JIyKY Ta CTPLIN.

Biticbko TanmilbKO-BOJNMHCBKOTO KHSI3iBCTBA Maike HiuMM He
BifpisHsiocs Bif Bivicbka KuiBcbkoil Pyci, afpke 6yJ10 opraHisoBaHe 3a 3paskoM
PYCBKOTO.

Y XIV-XVI cT. yKpaIHIli CIIY>XXUIN Y CKIIafi Biicbka Benukoro KHsA3iBCTBa
JIuToBCBbKOTO, MOCKOBCBKOI HepXxaBM, IOTiM Peui IlocmonuToi i HaBiTh
KpuMcbKOro xaHcTBa. 3rofioM, posnodanocsi GopMyBaHHS KO3aIbKOTO BiliCbKa.

KaHiBcbkMM cTapocTa, OMuUTpo BuuiHeBelbkuM, y 1553 poiji 3acHOBye
3anopo3pKy ciu Ha ocTpoBi Masna XopTuiis. [TonbCcbKuit KOPoiib CUTi3MYHT] ABI'YCT
y 1572 porii HaMMae Ha BiMICbKOBY ciy>x6y 300 Ko3akiB. 3a 1ie BOHY OTPMMYBaJIu
mwiaTH. TakuMM 4YMHOM, YTBOPMIIOCSI PEeCTpOBe Ko3arTBO. Kosarbke BiMICBKO
BifI3HAUaNocs TUM, LIO0 MaJio JAeMOKPAaTUUYHUM yCTpi. OUOIOBaB Iie BiMICBKO
reTbMaH, a yCi HaBaXXJIMBILII TMTaHHSA BUpiuyBanucs Ha Papi. BiicbKo, B CBOO
yepry, nozinsocs Ha monku (Big 500 — 5000 gor.), coTHi (100-400 vor.), kypeHi (50
yoy1.). Ko3akaMy MOIJIM CTaTy XJIOII, IKMM Ha TOM Yac BUIIOBHMIIOCS Bxe 20
pokiB. KpiM Toro, BOHM IOBUHHI 6YJIM TpU POKM BUMUTHUCS BiICBKOBIM cIIpaBi. BapTo
3a3HAUMUTH, LI0 caMe O0CO60BMM CKJafZ DBilicbka 3amopo3bKOro BifirpaB
HaMBaXJIUBILTY poib Y Bu3BoNbHIM BiltHi 1648-1657 pp. yKpalHCHKOT0 HApOAy Mif
KepiBHMUIITBOM Borgana XMenbHUITbKOTO.

[Micna cmepTi B. XMeNbHUIIBKOIO, YKPAIHChbKi 3eMIJIi OKyHIyBajyM pOCis,
IMonbuia Ta OcMaHCbKa iMIiepiss. Ko3allbKoOMy BIICBbKY JOBEJIOCS 6paTy yUIacThb y
BifHaX, B SKUX JlepXaBu 6yny cTopoHamMm KoHbmikTy. [licma mikBigaril
FeTbMaHIIMHY Ta 3pPyMHYBaHHA 3amnopispkoi Ciui 3HayHa YacTUHA 0CO6OBOIO
CKJIaZly KO3aKiB CcTaJjia CKJIaZ[oBo0 YOpHOMOPCHKOTO iMIIEPCHKOI0 GIIOTY Ta apMil.

Kigernp XIX-moyaTok XX CTOJITTA — IIepiofi HOBOI'O BigpomKeHHS
HaIiOHAJIbHO-BU3BOJIBHOI 60pOTHOM, I[EHTPOM SIKOI cTana 3axigHa Ykpaina
(TanmnumHA), fie 3aPOZKYETHCS CIYOBUM CTPINIEIIbKUM PYX. 3'ABIISIOTHCS CTPiTeIbKi
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TOBapMCTBA, Y AKMX HaBYalM BiMICBKOBIM crpaBi. Konu posmouanacs I CeiToBa
BiliHa, 6y1no chopmoBaHo JnerioH YCC y ckiafi aBCTPO-yropcbKol apMil, ska
BO1OBaJIa IIPOTH POCIMCHKMUX BiICBHK.

3 mouaTtkoM II CBiTOBOI BiVIHM YKpalHCbKe BIMICBKO YMOBHO MOXHA
nopinuTy Ha Tpu YacTuHU. [lepira — YkpaiHCbKa IOBCTAHCBbKa apMis, sika Besa
36poMHYy 60pPOTHLOY 3a He3aNeXHicTb YKpaiHu. Bemack 60poTb6a SIK HIPOTHU
61IbLIOBMKIB, TaK i IPOTY HAI[UCTIB.

BinburicTe HaceneHHS YKpalHM 60PONMUCSI IIPOTU HAIUCTIB y ckiapi 3C
CPCP. lle — gpyra dacTuHa apMii y nepioz II CBiToBOI. 3a BCi pOoKM BiltHU 6YII0
MOG6iJ1i30BaHO ITOHAZ 7 MJIH. YKPaiHIIiB.

TpeTsi YaCTMHA — pafAsTHCHKNI IapTHU3aHCHKMIL PyX. IXHIM 3aBIaHHSAM 6YII0
BUMKOHYBATM HaKasM KepiBHMIITBA, BUMHSATHM [OUBepcii IpoTuM Bopora Ta
3HUILIYBATH JOTO XUBY CUITY.

3 IIPOTrOJIOLIEHHSIM He3aJIeXXHOCTI 24 cepiHsa 1991 poky YKpaiHa MaJia OfHY
3 HaMOIIbII IIOTYXXHMUX apMiit €Bpony, 30KpeMa 6yJia YKOMIIJIEKTOBaHa siIePHO0
36pO€l0 Ta Cy4aCHUMM 3paskaMy 036POEHHS Ta BiICBKOBOI TexHiku. BepxoBHa
Pazia Ykpaiuu 24.08.1991p. ctBoproe MiHicTepcTBO O60poHM YKpaiuu. 3rogoM Ypsg
IIPUCTYIIUB IO CTBOPEHHSI 36POMHMX CHJI, IO CYIIPOBOKYBAJIOCSI CKOPOUEeHHSIM
YMCEeJIBHOCTI 0CO60BOTO CKIIafly, 036pOE€Hb Ta BIMCBKOBOI TeXHikM. OCHOBOIO
IIpOIleCy CTBOPEHHSI BJIACHOIO BIMCbKa OyJIM IIOJNITMYHI pILIEHHS LIOHJO
6e3'ssepHOro cTaTycy Kpaiuu. 6 rpygHs 1991p. npumHaTo 3aKoH YKpainu « IIpo
060poHy Ykpalum» Ta «IIpo 36poyHi cunu VYKpaiHu». TakuM 4YMHOM, Lis JAaTa
BBaxKaeTbcst IHeM 3CY. Ha Ti X poKM IIpuUIIaZlae ¥ peasisallis sgepHOro
po336poeHHs YKpaiuu. CTaHoM Ha 1 uepBHSA 1996 poky Ha TepuTopii YKpalHu He
3aMuuIMIIoOCs sAfepHOl 36pol. 3a IIOMMIIKOBE pIilIeHHSI IIPOBOAUTU IIOJIITUKY
PO336pOEHHST apMii, MM PO3MIIAYyEMOCS HOHMHI.

BecHoto 2014 p. pociss aHekcyBana Kpuwm, a sarofgoM i posmoyvarna BiiHY Ha
Iou6aci. [Ina rigHol Bifciui arpecopy y 36ponHEux Cuiiax YKpalHy IIPOBOAUTHCS
pedopMyBaHHS 3 OJHOYACHUM ITIOBHUM 3a6e3IIeUYeHHSIM CyYaCHUM 036DOEHHSIM,
60M0BOI0 TEXHIKOI, 3acob6aMm 3axXMUCTy, IIOBHe Ta BcebiyHe MaTepianbHe
noctavyaHHs. [Tigpo3ginu 36ponHEuX CuJI IPOXOASATH IIepef BiAIIPaBKOIO B 30HY
TIPOBEIEHHSI AaHTUTEPOPMCTUYHOI oOIlepallii BiICbKOBe HaB4YaHHA. A BXe
6e3riocepefHBO Y caMiit 30Hi ATO oTpMMYyIOTB 60110BUI HOCBIf,.

9k 6aummo, icTopiss ykpalHCbKOI apMii — Ie IepeBipka Ha MY>XXHICTB,
BUTPUBAJIICTh, BiffaHIiCTh pAepXxaBi. Big ©DowyaTKy IIOBHOMAacCLITabHOTO
BTOPTHEHHSI i OHMHI 36poMHi cuny YKpalHu [atoTh IigHy Bificid Bopory. Y Hac Ta
B HALIy apMilo HiXTO He BipuMB, ajie, IOIIPM BCEe BAAJIOCS OBECTH, L0 MU O6YIIH, € i
6ymemol!!

24



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

MPABA XXIHOK B KOHTEKCTI PO3BUTKY
KOHLLENLLIi NPAB JTIIOAUHU

NacrTiBeubka OnekcaHapa (CTyAeHTKa)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepisHuk: gou. Ayaaw T. 1.)

BripozioBx icTopil XiHKM Manu HabaraTo MeHIIe IMpaB, HiX YOJIOBIKH,
3a3HaBaNIM 3HAYHMX YTUCKIB a6o 6yny 6e3lpaBHMMM y IEeBHMX CMUTyaLisx. Ha
XKaJIb, PaHille )XIHKY He CIIPUMMAaJy SIK IIOBHOIL[IHHOI0 YiIeHa CycIiIbcTBa. [IpoTe
11 3apas B KpalHaX TPeTbOro CBITY XXiHOK PO3TIISIAlOTh SIK SIKYCh Piy, sSIK 3aci6 Ans
HapO/DKEHHSI Ta BUXOBAHHS iTe), 1 He CIPUIIMAlOTh SIK PIBHUX 3 YOJIOBIKaMM.
Take cTaBJIeHHS [[0 XXIHKY € HEeIIPaBMJIbHUM 1 CIIpUSIE feTpafaliil CyCIIiIbCTBA Ta
TIOBEPHEHHS MOT0 A0 TEMHUX YaciB cepeIHbOBIUYS.

T'eHfiepHa pIBHICTP € HeO6XiHOI CKIIaIOBOI0 [[eMOKPaTUYIHOIO
CYCIIUIBCTBA, a IIpaBa XXIHOK € HeBif]' €eMHO0 YaCTMHOO 3arajibHUX IIPaB JIIOAUHHA.
JoTpuMaHHS IIMX [IPaB € IMIIepaTUBHOO HOPMOIO AJISI BCIX Ha HAI[lOHAJIbHOMY Ta
MDKHApOOHOMY piBHSIX. BinbLI BMCOKMM piBeHb TeHAEpPHOI PiBHOCTI y KpaiHi
CBIZ[UMTD IIPO 11 617IBLI BMCOKN PiBEHb PO3BUTKY.

[IpaBa mMoOAMHM — IOHSTTS, LI0 XapaKTepM3ye IIPaBOBUM CTaTyC 0CO6M
CTOCOBHO [epXaB¥, II MOXJIMBOCTI i JJoMaraHHsI B €KOHOMIUHiM, COLiajyIbHil,
TIOJIITUYHIN 1 KYIBbTYpHIN chepax.

PO3BUTOK TeODil «IIpaB JIIOAUHN» § CY4aCHOMY IIPaBOBOMY TPaKTyBaHHI
novaBcs micis Ipyroi CBITOBOI BiiHM Ta IPUMHATTS 3aranbHoil [Jekiapariil mpas
moAnHM y 1948 pori. ITisHinte ii 3MicT 6yi10 Bifo6paxeHo y TekcTi KoHBeHIIil I1po
3aXMCT IIpPaB JIIOAMHM Ta OCHOBOIIOJIOXXHUX cBo6of. Iekiapaniss Ta KoHBeHIis
chopMyBanucs mifg BIUIMBOM LOCBiAy BiHM, 0CO6JIMBO, ['0JIOKOCTY, i OCHOBHOO
ifeero B ix (GopMyBaHHI cTana «TifgHicTh mopuHM». KpiMm Toro, KoHBeHIlis
periaMeHTYe OisINMbHICTL EBPOIENCHKOr0 CYyAy 3 IIpaB moAuHu. CaMe pilleHHS
E€CITT GopMyIOTh IIPAaKTUKY Ta TPAaKTyBaHHS cTaTey KOHBeHIII] y HalllOHaJIbHUX
Ta MDKHapogHOMY 3aKOHOAABCTBi. IIpo mpaBa XiHOK y TekcTi KoHBeHIIii He
JLIJIOCH, aJle MOBa LA ITPO «3a60POHY AUCKPUMIHAILii», Y TOMY YMCIIi 32 03HAKOM0
ctari. OpHaK, TeOopisl «IIpaB JIIOAMHM» IIPOZIOBXMJIa DPO3BMBATUCh 1 MicCis
npunHATTA KoHBeHIII, 30KkpeMa, B cTpyKTypi OOH. Tak, y 1966 powi 6ysiy MpUMHSATI
MibxHapogHMM M[aKT IIPO I'POMAaZSTHCHKI Ta IMOJNITHMYHI IIpaBa Ta MbKHapomHUM
TIaKT IIPO eKOHOMIYHI, COIlianibHi Ta KyJIBTYPHI IIpaBa, sIKi LIXPLIE TPaKTyBaiu
cTaTTi 3arambHOI AekJapamnil npaB mofauHu. [lapanenbHo, 3 1972 poky modanu
po3po6iaTy KOHBEHITiI0 PO JIiKBiZjaIlito BCix GopM AMCKpUMIHALII LIOZ0 XIiHOK
(CEDAW), sika 6yra mpuitHsaTa y 1979 por1ii i BBaXXaeTbCsA HaM6INIbLI I'PYHTOBHUM
IOKYMEHTOM, SIKUY PETyJII0€ BCTAHOBJIEHHS PIBHOCTI MK XXiHKaMM i Y0JI0OBiKaMy,
QHaJIi3youy IIepefyMOBU HePiBHOCTI. [IpUMHATTS UMX DOKYMEHTIB, SIKi OiIATH
IIpaBa JIIOAVHY Ha BUAY YaCTKOBO IIePETryKY€eThCs 1 3 TOKOIIHHSIMMU IIPaB JIIOUHY,
10, B CBOX0 Yepry, CXOoXe Ha iCTOpito po3BUTKYy deMiHiaMy. HanvacTinre ix
TIOSICHIOIOTH TaK:
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1.[lepLie IIOKOJIIHHSI — IIPAaBO Ha CBO60OAY CJIOBA, IYMKM, PeJIirii, piBHiCTb
mepes 3aKOHOM.

2.[Ipyre TIOKOJIIHHSI CTOCYETbCSA IIpaB Ha IIOKPaLIeHHS COLiaJIbHO-
€KOHOMIYHOr0 Ta KyJIbTYPHOr'O CTaHOBMLIA (TPYZOBI IIpaBa, IPaBo Ha KyJIbTYPHY
cnazumMHy i T.0.).

3.TpeTe TOKOJIIHHSI CTOCYETHCS, TaK 3BaHMX, KOJIEKTMBHMX IIpaB i
HaILiOHAJIbHO-BU3BOJIbHMX PYXiB i TpaBa Ha CAMOBM3HAYEHHSI.

deminisM posBMBaBcH, (paKTMUHO, HApaJIEIBHMM LUISXOM, BPaXOBYIOUM
crenu®ivHi TPYAHOLL, 3 SIKMMM CTUKANIMUCS XIHKY. J[Io IPUKIIaZy, IKIIO YOJIOBiKM
BIZICTOOBaIM IIPaBO Ha TifgHi YMOBM IIpalli, TO XXiHKaM MIOTPi6HO 6YJIO CIIOYATKY
BUO60OPOTH IIPABO Ha IIPAIfl0, a TOAL BXXe BIICTOIOBATH IIPaBO Ha IifiHI YMOBM IIpaIli
Ta IIPaBo Ha PiBHY OIUIATY 32 BUKOHAHHSA PO60TM TaKol X KBamidikarrii.

Ha kxiHenp XIX cTONITTSI B 6araTboX KyTOYKax CBITY II0YaB LIMPUTUCS
cybpaxusm. “‘Cybpaxusm” (Bim aurn. suffrage — mnpaBo romocy) — me
IPaBO3aXMUCHUM PYX IPOTY IOUCKPMUMIHAIII >XXIHOK y IIPaBOBOMY IIPOCTOPI,
eKOHOMIYHIN Ta MOJITUYHIN chepax, Ta 3a 3TOO6YTTS XXiHKaMM BUOOPUOTO IIpaBa.
[NepuiMMu IIpaBo rosocy Bu6opony Xxinky Horoil 3enanzil B 1893 pori. [Jo 1920-x
POKIB B 6UIBLIOCTI IEMOKPAaTUUYHMX KpaiH XIHKM 3[06yIu Lie mpaBo. [IIBenapku
3MOIJIM TOJIOCyBaTM Tinbkyu B 1970-x. IIpoTe, y Psifii MyCYJIbMaHCBbKUX LepXXaB
XXIHKM ¥ CbOTOZ[HI He MOXXYTb I'OJIOCYBATH 1 IpeTeHAYyBaTy Ha BMOOPHI Imocagn.

Ha cporopHilIHIN eHb IIpaBa JMIOAMHN B PiBHINM Mipl HOLIMPIOIOTHCS Ha
XIHOK, a pIBHMM 3aXUCT 3aKOHY pO3IJISINAETbCs SIK OJHAKOBMM BIJIMB Ha
Y0JIOBIKiIB i XiHOK (KoHBeH1Iis1 Opranisarii O6'eguanmx Harris mpo nikBigaiito Bcix
dopMm guckpmMizarii xiHok 1979). PeMiHICTOK BIALITOBYE I[€} PO3BUTOK IOZIA,
aJyie BOHM ¥ HaZaJli 3aJIMIIa0ThCSI CTYPOOBaHI TMM, LI0 B 6araTb0X CyCIIIJIbCTBAX
3060B'sI3aHHSI LO0 IIPAB JIIOAVHY € HEITIMO0KMMY, a 3aKOHY, L0 BiZJo6paXkaloThb
maTpiapxajibHe CEepeZIoBUILEe Ta KYJIbTYDPY, IPOJOBXYIOTb ICHYBaTM W
PO3BMBATHCSI.

OTxe, 60poTb6a 3a PIBHOIIPAB'S MDK YOJIOBIKaMM Ta XXiHKaMM IIpOMLIIA
IOBIMM Ta CKITafHMUM UIsax. [Jo KiHIls 20-T0 CTOMITTSI 6araTo CyCHinbCTB 0dilfifiHO
BIIKMHYJIM TeHAEPHY HEpPIBHICTb y 3aKOHI, IIPMHAMMHI, IK IUTAaHHS OCHOBHUX
paB JIoAMHM. 3apas, B 6UIbIIOCTI IIMBIIi30BaHMUX CYCIIIILCTB, IIpaBa JIIOAVMHA B
PiBHIN Mipi IOIIMPIOIOTHCS Ha XIHOK, @ PIBHUN 3aXUCT 3aKOHY PO3TIISIZIAa€ThCS SIK
PiBHMI BIIJIVB SIK Ha YOJIOBIKIB, TaK i Ha XiHOK.

CroropHi GeMiHICTHMYHA IOPUCIIPYAEHIIiS 3aiMa€ 3HaYHe Miclle B IIPaBOBiN
ZyMLi 6araTbox KpaiH i BIIMBae HA f[e6aTy 3 IIUTaHb CEKCYaJIbHOIO Ta
06y TOBOT0 HAaCUIIBCTBA, AMCKPYUMIHALIII 32 03HAKOO CTATi B CiM'T, Ha po60Ti TOLIO.
IMocTiHO aKLeHTYIOTh Ha TOMY, LIO XXiHKY ¥ YOJIOBIKM DIBHI Biff HapO[XeHHS, 1
HIXTO HeMae IIpaBa Ix 06MeXyBaTy Yepe3 ITIOMMIIKOBI CTEPEOTUIIHI YSIBIIEHHS; a
TaKO0X, L0 B XXOJHOMY pasi MoAMHa He Ma€ OLiHI0OBAaTUCh SIK YOJIOBIK UM JKiHKa.
O11iHIOBaHHS 3[I6HOCTEM Ma€ BpaxOBYyBaTH JIMLIEe 371i6HOCTI 0CO6H.
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MPOEKTU KOHCTUTYLLII YHP 1920 P.:
ICTOPUKO-INPABOBE NOPIBHAHHA

MarBiiB MapTa (cTyaeHTKa)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHuk: goy. begpii M. M.)

CyyacHi MOTpe6M [epXXaBOTBOPeHHs B VYKpalHi CHOHYKAawTb [HO
PETPOCIIEKTMBHOIO aHAaJIi3y KOHCTUTYI[IMHOIO PO3BMUTKY. OCOGIMBO LIHHMUM i
BaXXJIMBUM € IIepiof] HapOAHO-BU3BOJIbHOI 60poTh6M 1917-1921 pp., OCKiJIBKY B TOM
Yyac TBOPMJIOCSI HAlliOHANbHE YKpAlHCbKe MpaBo. [IJisT KOHCTUTYILIINHOI AYyMKU
Yxpaincwkoi Hapopuoi Pecriy6itiku (mamni — YHP) ctaB gyxxe mwiigaum 1920 p., Konu
6yJI0 MATOTOBJIEHO KiJIbKa IIPOEKTIB KOHCTUTYIIL. Y KOHTEKCTI CbOTOeHHSI BOHU
CTAHOBJISTDH 3HAYHUM iHTepec, afxe, 1k i moHaz 100 pokiB ToMy, YKpaiHa repoiuyHo
TIPOTUCTOITh 3yXBaJlill 36 pOMHiM arpecii pociicCbKMX BOEHHUX 3JIOUMHIIIB.

YV 1920 p. Oupekropiss, ouomorouy YHP, Hamaranacsi BIOPSAAKYBaTH
JEepXaBHMM MeEXaHI3sM Yy CKJIafHMX BIMCBKOBO-IIOJIITMYHMX 1 COIiaJIbHO-
eKOHOMIUHMX yMoBaxX. OCKinbky [MpeKTOpis BifMOBUIIMCS Biff IOBEPHEHHS [0
Koucturynii VHP 1918 p. (CTaTyTy IIpo Aep>XaBHMM YCTPiN, IIpaBa i BintbHOCTI YHP),
BMHMKJIa TOCTpa noTpeba y po3pobiii HoBoro OCHOBHOr0 3aKoHY. 30KpeMa, 6yIio
CTBOPEHO KiJTbKa KOHCTUTYI[IMHMX IIPOEKTIB, HAMOiNbII BifOMUMMY 3 SIKUX OYIIU
«Hauepk IIPOEKTy [ep>XXaBHOIO 3aKOHoJaZly mAjisi YKpalHCbKOl Tpyposol
pecny6iiku» pokTopa mpaBa Ocrama Kominoxa, «[IpoeKT KOHCTUTYIII OCHOB
IepXaBHMX 3akoHIB YHP» mpodecopa OTTo ¢oH ElxenbMaHa Ta IIPOEKT
KoHCcTHMTYILIl ypaAmoBOoI KOHCTUTYILINHOI Komicil. Ili maM'siTKM YKpalHCBbKOIO
KOHCTUTYLIIOHAJII3My BIATBOPIOIOTH, @ TOMY [alOTb MOXJIMBITHL HOCHIAUTHI
KOHCTUTYLIIMHMM 1Ipoljec B YHP HalIpMKiHIlI HALIiOHAJIbHO-BU3BOJIbHMX 3MaraHb.

Posarnsigarouy KOHCTUTYLiHMUY TpoeKT O. Kominoxa, BaXXJIMBO HaroJIOCUTH
CTOCOBHO KiJIbKOX BaXXJIMBUX AaCIIeKTIiB [ep>XaBHOTO MexaHi3My. 3rafjaHuim
IOKYMEHT IlepefibayaB 3allpOBaPKEHHSI pecny6JIiKaHCbKOl GOpMM IIPaBIIiHHS 3
bezepaTMBHUM JiepXaBHUM yCTpoeM. HuM 6yIio nepezi6adeHo, L0 KOXHA 0ocoba
HaJliyIeHa MpaBaMM i BiZilIOBiAHO 060B'sI3KaMy, ¥ IepXXaBi HiXTO He 06MeXXyBaBCs
6 y mpaBax 3a 6ygb-IKMMM 03HaKaMM, 30KpeMa COoIfiallbHUMU. [0 CII0Ba, 61JIbLIICTD
iCTOPMKIB Ta IOPUCTIB MOTOMKYIOThbCs, Lo IpoekT O. Komitoxa 6yB zZeuio
YTOIIiYHUI, 3 OUEeBUIHUM JIiBUM CIPSIMyBaHHAM. Lle 1 TOMITHO HaBiTh 3 caMol
Ha3BU IIPOEKTY Zie YKpaiHa HasBaHa YKpalHChKO0 TPYyIOBOIO PECITy6IIiKO10.

ABTOD IPOEKTY cHIOAIBaBCS Ha MaMb6yTHE YKpalHM B YMOBax COLiaJli3aMy 1K
Tpy#oBolI pecny6miku. Ta, He3BaXawouyu Ha IIOAEKYAM CIIpHI 3acagyu IIboro
TIIPOEKTY, Y HbOMY MICTMIIMCSI I[IIKOM JIi6eparnbHi Ta JeMOKPaTUUHI IIOJI0XKEHHS.
3okpemMa, O.Komitox chnmupaBcsi Ha IIPUHIOUIKM IIPUPOAHOIO IIpaBa, YMM 1
apryMeHTYBaB IIPaBO YKPAIHCBKOTO HApoAy Ha BJACHY AepXaBy. Po3po6HMK
KOHCTUTYIIHOTO IIPOEKTY IIPOIIOHYBAaB IIOLIUIUTU JepXaBHY BJafly Ha YOTUDHU
TUJIKM — 3aKOHOZaBYY, BUKOHABYY, CY[OBY 1 pellpe3eHTaLliHy. BifiTaK, BUIIUMU
opraHaMm Jiep>XXaBHOI BiIafu ITOBUHHI 6yu cTaTu YKpaiHcbka Pecny6rikaHCbKa
Papa (sakoHomaBua Biiaza) Ta Paga [depxxaBHUX [JOBipHUKIB (BMKOHaBYa BIIafa).

27



MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

llJomo yeTBePTOI r'JIKYM BJIaM — PeIpeseHTalliHoI — Iepef6avyaiocsi CTBOPeHHs
BepxoBHOI Pagu Ha 4oIti 3 mocafHUKOM YKpaiHchKoi TpyzmoBol Pecriy6itiku.

Ha BigMiHy Bif comiamicTMyamuX akueHTiB mpoekTy O. Komioxa y IMpoeKTi
npodecopa O. EyixerbMaHa IPUCYTHI IeMOKPATUYHI eile0IorisoBaHi Hifgxony Ko
BUpINIEHHS TOJOBHMX Ipo6lieM KOHCTMTYIifHOro Jamy. MMoBpiHMMMU
JoporoBkasamu aisi O. EMixennbMaHa CTany JibepanbHi [I0JI0XXKEHHS KOHCTUTYIIIN
3axigHol €Bponyu. 30KpeMa, B IPOEKTI OCHOBHOr0 3aKOHY MICTMTBCS BMpasHa
crpo6a aBTOpa YiTKO BU3HAUMTHM KOHCTUTYLIMHI MeXi mapnaMeHTy (Jep>XaBHOL
Papiy) i sKoMoOra IOBHillIe OKPeCIMTY IPUHLIMIIY OpraHisallii BMUKOHaBY0I Bazu (3
TonoBoro [epxxaBu i Pagorwo MiHicTpiB Ha o). ABTOp HOPOEKTY 06paB
OIITMMAJIbHY, 32 OT0 IIePeKOHAHHSIM, MOZIeJIb OpraHi3allil Iep)XaBHOI BIIagy, L0
nepepbavana ii MoZin Ha II'SITh TUIOK — 3aKOHOZaBYYy, BMKOHABUY, CYZOBY,
YCTAHOBYY Ta KOHTPOJIbHY.

[TpoBiguuM racnom mpoekty O. EnxenbmaHa cTana dopmyna «[lepxaBa
Ins Hapopy. Hapoz — modyaTok GyHAaMeHTYy. [lep)xaBa — 3aBepLIeHHS I[bOTo». [Ipu
LILOMY, BUEHU OPIEHTYBAB Ha 3aXiAHOEBPOIIEMCHKY IIPABOBY OYMKY. 30KpeMa, B
OCHOBY KOHCTUTYIIIfHOTO IIPOEKTY OYyJI0 IIOKJIaZIEHO ifje}0 IIPO IPaBOBY Ta
COI[iaJIbHYy [iepXaBy, a TaKOX IPMHIMIN HApOJHOrO CYBEpeHiTeTy Ta
JereHTpanisanii Brmagu. UMMaryo IIOJIOXEHb KOHCTUTYI[IMHOro IpoekTy O.
EnxenbpMaHa BifiTIOBIAal0Th CyYacHUM YSIBIIEHHSIM IIPO TeKCT OCHOBHOI'0 3aKOHY.

KpiM BOX aHali30BaHMX BHUILE JOKYMEHTIB, 3HAUHMUIM IHTEpPEC CTaHOBUTDH
npoekT KoHcTuTywil ypspoBoi komicil YHP, 1o MaB HifiCYMKOBUM XapaKTep,
3aCBIAYMBLIY BUCOKU PiBeHb KOHCTUTYLIIHOL AYyMKY J06M [upeKTopil. YV IiboMy
IOKYMEHTI MICTMBCS TPafULIiHMI IIOAIN BJIafy¥ Ha 3aKoHO#aBuy ([ep>xaBHa
Pajga -—opHOmanaTHMM mHapiaMeHT), BukoHaBuy (FomoBa [lepxaBu i Paga
MinicTpiB) Ta cyzmoBy (HesanmexHi cymm) rimku. YkpaiHa mosumijioHyBajacs B
OOKYMEHTi SIK ITapJlaMeHTCbKa pecnyo6iiika. YpsijoBMM IIPOEKT 6YB BIZHOCHO
06'eMHMM 3a 3MiCTOM, BifiTaK IIPOIIOHYBaB LIMPOKE pPETYJIIOBaHHS IIpaB Ta
060B's13KiB rpOMafisiH, PO3MOMAiTY KOMIIETEeHIIil BULIMX OpraHiB BlIaAy, opraHisartii
OpraHiB MiCI]eBOr0 CaMOBPSIAYBaHHSA TOLIO.

[TpoexT ypsAmoBOi KoMicii MaB Y3rOMXeHy Ta JIOTiYHY CTPYKTYDY.
[lpuBepTae yBary cT. (B OpMTiHaJi — apTHKYM) 6, Y SKi MAETBCS IIPO Te, LIO
TepuTopii yKpalHCbKMX 3eMeJlb, KOTPi B II€piofl PeBOIOLII yTBOPUIM OKpeMi
IepXXaBHI MeXaHIi3MM, MOXYTh YBiTH Ho ckiiagy YHP Ha mpaBax dezepariii. OTxe,
ons YkpaiHuM 1iaHyBanacs GeziepaTMBHA ¢opMa [epXaBHOIO YCTPOLO.
ViMoBipEMM B3ipieM Iboro mifxoAy Moria 6ytu Komcturymis CIIA 1787 p. V
IOKYMEHTI MICTATBCSI IIOJIOXKEHHSI IIPO YMOBM HabyTTs rpoMazgsiHcTBa YHP,
TIPMHINII PiIBHOCTI YOJIOBIKIB Ta XIHOK: «XKiHKa B YKpalHCbKil [JepxxaBi Ma€ Bci
TIpaBa IMBiIbHI Ta HONITUYHI HapiBHI 3 YOJIOBiKOM» (4. 4 cT. 15). L]ikaBo, 1110 XiHKMU
3pIBHIOBAJIMCS 3 YOJIOBIKaMM He TiJIbKYM B IIpaBax, ajie ¥ 060B'sa3Kax. OCKiIbKYU
3rigHo 3i cT. 144: «Bci rpoMazisiHe 060B's13aHi [0 CITY>X61 Ha 060pOHi Zlep>XaBu...», TO
IIPOEKT IIOKJIaZlaB Ha XIHOK 6 060B'sI30K 3axuilaTy BaThKiBUIMHY HapiBHI 3
YOJIOBiKaMMu.

YpsapgoBuUy IPoeKT MICTUB feMOKPaTUYHE IIOJIOXKEHHS IIPO IIPaBO Hapoxay
Ha pedepeHAYMY He TIIBKM LI0ZI0 BHECEHHS 3MiH y KoHCTUTYIIItO, a M1 3arasioM —

28



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

IJIsI «BUPILIEHHS MMTaHb 3BMYAMHOI0 3aKOHOAABCTBa». BKasaHa KOHCTUTYIIiIHA
HoOpMa 6yJ1a HOBaTOPCHKOIO Ta IIPOTrPECUBHO0 ZJIsT TOroyacHol €EBpomnu. KpiMm Toro,
KOXXeH TIpOMaZiSHUMH HaMJIIBCSI IIPpaBOM 3BEpPHEHHSI 3 IIETUIE€I0 0 «BCiX
3aKOHOAABUYMX i peIlIpe3eHTaL[iHNX TiJI».

BaXnmMBMMM Y KOHCTUTYLIIMHOMY IIPOEKTI YPsSIOBOI KOMicil 6ynu
TIOJIOXKEHHSI I[POo Iy6JliyHe ONPMIIIOAHEHHSI KOXHOIO 3akKoHy YV BicHuky
HepxxaBHUX 3aK0HIB — 0QilliTHOMY APYKOBaHOMY BUAAHHI (raseTi). BigmoBigHo fo
cT. 103, oci6 3a HauTsXK4i 3mouMHM (O6BMHYBAudeHHsI MIHICTpiB a6o iHIIMX
ZIePXXCITY>X60BLIiB 3a IepXXaBHY 3pafy, HopyLIeHHS KOHCTUTYIIii) BMPOK IIOBMHEH
6yB BuHOocuTM HamBuuiui HepxaBHum Cyn. OTXe, 3 aHAJi3y I[bOTO IIPOEKTY
BUIIJIMBAa€ BMCHOBOK IIPO BarOMMil BIUIMB Ha HBOTO 3aXiZJTHOEBPOIEMCBHKOL
JTi6epanbHOI TPaBOBOI JOKTPUHM. Lle ocobnmuBo rmoMiTHO B yacTuHi III «IIpaBa Ta
060B'SI3KM T'POMAZIsIH», Jle IepefbadeHO MPe3yMIIIil0 HEBMHYBATOCTI, IIPUHIUAI
«BUIBHOCTI CYMIJIiHHSI» Ta BIipM, TAaEMHUIIO JIMCTYBaHHS, CBOGOAY TOPIiBIIi,
IIPOMMCIIOBOCTI, IIPECH, TOLIO.

TakyM YMHOM, IIOIPM Te, L0 XKOZEH 3 aHANIi30BaHUX IIPOEKTIB Tak i He
HA6YB OPUAMYHOI UMHHOCTI, IIi JOKYMEHTM CBIfUMIIM NP0 BEJIMUKY POOGOTY
YKPalHCBKUX HOEPXXaBIIB 3ajJisi YTBOPEHHSI HaMOUIbLI IIPUAATHOIO MEXaHI3MY
Jep>XaBy Ta BUPILIEHHSI CKIIafHUX IIPo6JieM, L0 BUHMKANIM BIPOZOBX 1917-1920
pp. 3a peaynbTaTaMy IIOPIBHSJIBHOIO JIOCITiMXEHHSI TPhOX OCHOBHMX IIPOEKTIB
KoncTuTywil YHP 1920 p., MOXXHa LT BMCHOBKY, L0 B HUX ZIOMiHyBaJia coljia-
JeMOKpaTH4yHa JiibepalyibHa ifle0JIorisi, XapaKTepHa M [o6i LleHTpanbHOI Pazmu.
3HayHa yBara B KOHCTUTYILiMHMX npoekTax YHP 1920 p. 6yna mpucBsueHa
byHOaMeHTANbHUM IIPUHIIUIIAM €BPOIIENCHKOI IeMOKpATII Ta IIPaBOBOI ZlepXXaBu
— PO3MOAiNy Aep>XaBHOI BJIaZM Ha OKpeMi iJIKM, peasisaliil BM60pYoro Ipasa i
HapoAOBNaALsl 3arajioM, IIpaBaM, CBo6ojaM 1 060B'si3kaM JroamHM Toujo. Li
JOKYMEHTM CTBOPMIIM I'PYHT AJIsI IOAANIBLIMX ITOLIYKIB KOHCTUTYLIMHOI Mozeni
YCITILIHOI ZIep>XaBy, sSIKI IIPOZIOBXYBAJIUCS B YMOBaxX eMirpailii yKpalHCbKOI BlIagu
Ta BIHOBMJIMCS IIiCIIE 3O00YTTSA HesaleXHOCTI VYkKpaiuu. Kpim Toro,
aHaJIi30BaHMUM JOCBIf 6yie KOPUCHUM AJIS PO3p06KM Malt6yTHbOI KOHCTUTYIIiIMHOL
pedopMu VkpalHM SIK Hep>XaBU-IIePeMOXIIs, dJieHa E€BpoIeyicbKoro Corwsy Ta
HATO.

LibKYBAHHSA (BYJIIHI):
MOHATTA TA IOPUANYHI MEXAHI3MU NPOTUAIT

depak Codis (cTyaeHTKa)

JIbBiBCbKMI HaljioHaIbHUI yHIBEpCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: goy. FloHYapos B. B.)

ByJiHT — I1e TpMBauit IIPoliec CBiJOMOT0 XXOPCTOKOI'0 CTaBJIEHHSI [I0 0CO6H,

BUSIBY arpecyUBHOI MOBeAiHKM LIOZO Hel 3rigHo 3 3aKOHOLABCTBOM, TUIIOBMMM

03HaKaMM GYIIIiHTY (I[bKYBaHHS) € CUCTEeMaTUYHICTh (IOBTOPIOBAHICTh) HiTHHS,

HAsBHICTb CTOpiH — KpUBAHMK (6yjep), IIOTepminmi (KepTBa 6YIIiHTY),

crocTepiradi (3a HassBHOCTI); Aiil a60 6e3AiANbHICTb KPUBAHMKA, HACIIIAKOM SIKIX €
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3aIIOAIsTHHA IICUXIYHOI Ta/a6o (i3mMuHOl LIKOAM, IPUHMKEHHS, CTPaX, TPMBOTQ,
MiATIOPSIIKYBaHHS IIOTEPIIJIOro iHTepecaM KPMBIHMKA, Ta/ab0 CIPUYMHEHHS
colLlianpbHOT i30JISI1il ITOTePIIiIoro.

VkpaiHa norpanuia fgo cumucky TOII-10 xpalH 3a MOLIMPEHHSAM OUTSYOI
arpecii y umkomnax. KinbKicTb fiTey, sIKi CTanM >XXepTBaMy OYJIiHTY CTAaHOBUTD
6inmpuie HDX 66% Bif 3arany. HemooAMHOKMMM € BUIIQZIKM OYIIIHTY YKpaIHIIIB
3aKOPZIOHOM 3i CTOPOHM iHO3eMI[iB, OCHOBHMMM IIPMUYMHAMM YOTO € MOBHMI
6ap’ep Ta HASIBHICTb POCICBKMX €MIrpaHTiB. 3rifgHO 3i CTaTMCTHUKO, B YKpaiHi
CIIOCTepIraeThbCsl IIOCTYIIOBE 3HMIKEHHSI ITOKA3HMKIB 6yiHry. Y 2006 poIli cepen
yCiX OIMMTaHMX YYHIB 57% CTaHOBWIM KPUBIOHMKY, a 47% OiTeyt Bu3Hanmu cebe
>XepTBaMM 3HYLIaHb, 2019 POKY KiJIBKICTb KPMBAHMKIB 3HM3NUIAcS o0 35%, a XXepTB
— po 37%, TOMy MOXHa CKas3aTy, L]0 OOGTOBOPEeHHs i€l TeMu i ii BMBUYEHHS
TIPM3BOASITD [0 ITIO3UTUBHUX HACIIZKIB.

BepxoBHa Pazia Ykpainyu yxBanuiia 3akoH YKpainu «[Ipo BHECEHHS 3MiH [0
JesIKMX 3aKOHOZaBUMX aKTiB IIOZO IPOTMAIl 6YIIIHTY», SKUN BIlepule BU3HAE
IOPUANYHO MOHSTTS OYJIIHIY B YKpalHCbKOMY 3aKOHOHABCTBI Ta mepepbadae
BITIOBIAQJIbHICTD He TINIbKYM 3a BUMHEHHS, ajie ¥ 3a IIPMXOBYBAaHHS BUIIAAKIB
6yIiHTy. 3aKOHOM BM3HAUYeHO, II0 6YIIiHT (IbKYBaHHS) — I OiSHHS YYaCHUKIB
OCBITHBOTO IIpOIlecy, SIKi TMONATalTb Y IICUXOJIOTiYHOMY, OisudYHOMY,
€KOHOMIYHOMY, CEeKCYaJlbHOMY HACWIIbCTBI, Y TOMY 4YMCIi i3 3aCTOCYBaHHSM
3aC06iB eJIEKTPOHHMUX KOMYHIKALi/, 110 BUMHSAIOTHCSI CTOCOBHO MAJIOJIITHBOI UM
HEIOBHOJIITHBOI 0C06M 260 TaK00 0CO6010 CTOCOBHO IHIINX YYaCHMUKIB OCBITHBOTO
IIpoIfecy, BHACIIZIOK YOT0 MOIJIa 6y TH UM 6yJia 3arofisiHa LIKo/ia IICUXiYHOMY a6o
dizsnmyHOMY 3[0POB'I0 IOTEPIIIJIOTO.

16 nucTtonapga 2022 poky BepxoBHa Pazja yxBanuia y LiiyioMy 3aKOH LIOZO
3amo6iraHHsa Ta NPOTUAII MOGIHTY (U[bKYBaHHI0). 3aKOH BCTAHOBIIIOE, LIO
CUCTEeMAaTHYHI TpMBaAJII YMMUCHI il abo 6e3[isyIbHICTE POOOTOAABIISI, OKPEMMUX
MIpaljiBHUKIB ab0 Ipymny IIpalliBHMKIB TPYLOBOrO KOJIEKTUBY, IKi CIIPSIMOBaHI Ha
OPUMHMXEHHSI YeCcTi Ta TigHOCTI mpaliBHMKA, MOro [iyioBoi pemyTalii e
TIOPYLIEHHSIM YKPAlHChKOI'0 3aKOHOZ[aBCTBa. 3aKOH 3060B'si3ye po60TOLABLS
BXXMBAaTY 3aXO0ZiB AJIs 3a6e3IleUeHHS 6e3I1eKH i 3aXMCTy Gi3MIHOr0 Ta ICUXIYHOTO
3[I0OPOB'A MpaLliBHUKIB, 37iMCHIOBAaTM IPODINTakKTUKy PM3MKIB Ta HaIpyru Ha
po6ouomy Mictii, mpoBaguTH iHGopMaIlilHi, HAaBYANbHI Ta Opraxisalfiiiti 3axozm i3
3ano6iraHHs Ta IPOTUAIl MOGIHTY (IbKYBaHHS).

Lli 1Ba HOHATTSA € CXOXMMMY, aJjie He TOTOXHUMM. CIIOYaTKy BUHUK TEPMIH
«MOOGIHTI», @ BXe ITi3Hinle —«ByIIiHr». Y 3aKoHOZIaBCTBI YKpaiHy BU3HAYEHO OYJIiHT
SIK IiSTHHSI YYaCHMKIB OCBITHBOI'O IIPOIECY, @ MOOIHT SIK HisTHHSI po60TOZABIIA i
POGITHMKIB LIOZO CBOTO KOJIeru. Y BCIiX IHIIMX O3HaKaX IOPUANYHOI KOHCTPYKIiL
BOHM ifeHTUYHi. TakoX iCHY€ TIyMadeHHsI IIMX TEPMiHIB TakMM YMHOM, ILIO
TIOHATTSI MOOIHTY BBaXalOThb BYXUYMM 3a OyIiHr. [eski HayKoBIi 6adaTb y
KUTBKICHOMY CKJIafil cy6'ekTa Tepopy: MOOGIHT BUMHSIETBCSI IPYIIO0, GYIIHT —
OJTHOOCI6HO.

V u. 1 cT. 53 3akony Ykpaiuu «[Ipo ocBiTy» BKa3aHo, 10 3706yBadi oCBiTH
MaloTh IIPABO HA 3aXMCT IIiJ] YaC OCBITHHOT'O IIPOLIECY Bifi IPMHMDKEHHSI YeCTi Ta
rigHoCTi, 6yZb-AKUX GOPM HACHUIIbCTBA Ta €KCIUTyaTallil, 6yIiHry (LbKyBaHHSI),
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OVICKpMMIiHALII 3a 6yAb-sIKOI0 O03HAKOO, IIPOIlaraHfy Ta ariTallil, L0 3aBAalOTh
LIKOAM 3[0POBt0 3706yBada OCBITH. 3rigHo 3 4. 2 cT. 54 3akoHy Ykpainu «IIpo
OCBITY» Ta 4. 2 cT. 25 IIbOTO 3aKOHy, IIepefAyCciM Taki IpaBa 3a6e3MIedyloThb
TeZlaroriyHi, HAayKOBO-Ie€ZJaroriyHi Ta HAyKOBi IPALliBHMKY Ta 3aCHOBHMK 3aKJIaly
OCBITH.

BaTbky 3706yBadiB OCBITM MalOTh IIPAaBO IIOAABAaTU KEPIBHUIITBY abo
3aCHOBHMKY 3aKJIaZly OCBITM 3asIBY IIPO BUIIAAKM 6YIIiHTY (IIbKyBaHHS) CTOCOBHO
OUTUHU abo 6y[b-sIKOTO IHIIOTO yYacCHMKAa OCBITHBOI'O IIPOLIECY Ta BUMAaraTyu
TIOBHOTO Ta HEYIIEPeDKEHOTO PO3CIIiflyBaHHS BUIIaAKIiB GYIIHTY (IIbKYBaHHS)
CTOCOBHO ZIMUTMHM ab0 6yAb-sIKOTO IHLIOIO YYacCHMKa OCBITHBOTO IIPOIIECY.
3aCHOBHMK 3aKJIaZly OCBITM pO3IJIsifja€ CKapry IIpO BiIMOBY y pearyBaHHI Ha
BUIIAAKY GYIIiHTY (UbKyBaHHS) 3a 3asgBaMu 37[06yBadiB OCBiTH, IXHiX 6aTbBKiB,
3aKOHHMX IIPEZICTAaBHMKIB, iHIIMX OCi6 Ta IpuUMMae PilleHHS 3a pe3yjibTaTaMu
po3IiIsAfy TaKuX cKapr. BigmoBimHOo 70 cT. 26 3akoHy Ykpaiuu «IIpo oCBiTy»,
KEepiBHMK 3aKJIaZly OCBITM B MeXaX HaJaHWUX JOMY IIOBHOBaXXEHb DO3TIISAE
3asBM IIp0 BUIAAKM GYImiHTYy (UbKyBaHHS) 3706yBadiB OCBiTH, IXHiIX 6aTbKiB,
3aKOHHMX INIPEJICTAaBHMKIB, iHUIMX OCi6 Ta BMAA€ DILIEHHS NPO IIPOBEJIeHHS
pO3CIIilyBaHHS; CKIMKAaE 3acifjaHHs KOMicil 3 po3rnsafy BUIIAZKIB OyIliHTY
(upKyBaHHSI) QONS [PUWHSTTS pILIEHHS 3a pesyJIbTaTaMM IIPOBEJEHOTO
pO3CIIilyBaHHSI Ta BXXMBAa€ BINOBIAHMX 3axXOMiB pearyBaHHS; IIOBiOMIIsSIE
YIIOBHOBaXXEHMM IIiIpo3AisiaM opraHiB HarjioHanbHOI nosinii YKpaluy Ta ciy»x6i
y cIpaBax ZiTeyl IIpO BUIIaAKM 6YIIHIY (bKyBaHHS) B 3aKjafli OCBITH. TaKoX,
3rifiHo 3 cT. 73 3akoHy Ykpaiuu «[Ipo ocBiTY», OCBITHi OMOYZICMEH BiZIIOBIAHO [0
TIOKJIaJIeHUX Ha HBOI'O 3aBAaHb Ma€ MIPaBO PO3IJISIAATH IOAAHI yYaCHUKAMU
OCBITHBOTO IIPOIleCYy 3BEDHEHHS, IIepeBipATM BUKIIaZeHI y Hux dakTy;
aHaJi3yBaTM [OTPUMMAHHS 3aKOHOJABCTBA CTOCOBHO YYaCHMKIB OCBITHBHOIO
Ipotiecy, siKi IOCTpaXXZanu Bif 6yJIiHTY (IIbKYBaHHSI), CTaJIM J0T0 CBigKaMu a6o
BUMHWIN GYJIIHT (I[bKyBaHHS), HaJlaBaTU KOHCYJIbTAIll yYaCHMKAM OCBITHBOI'O
IIpoIlecy; IIPeLCTaBIISATH IHTepecu 0cobu y cyzhi. 3rifgHo 3i cT. 5 3akoHy YKpalHu
«ITpo opraHu i cny>x6yu y CIpaBax [iTey Ta CIeIialibHiI YCTAaHOBU [JIsT ZiTEM»,
YIIOBHOBaXXeHi nifipo3finu opraxiB HarjioHanbHOI oiIlii 3060B's13aHi po3risazaTu
y MeXax CBO€l KOMIIETeHIil 3asBM i IIOBilOMJIEHHSI IIPO IIPABOIIOPYIIEHHS,
BUMHEHI OiTbMN.

OTxe, 6YJIIHT € OOCUTH TNOLIMPEHMM sABMUIeM B Ykpaimi. dkmio Taki
BUIIAIKY BUHMKAOTh, TO BapTO CIIOYATKy CIIPO6YBATY BUPILINTK TaKe IUTAHHS
Ha piBHI IIKOJIY, 3BEPHYBIINCH [0 KJIAaCHOT'0 KePiBHMKA, [ICUX0JIOra Uy AMPEKTOopa.
SIK1I0 Ha Ile HisIK He PearyloTh, TO MOXXHa 3BEPHYTHCS 10 OCBITHBOI'0 OM6YyZICMeHa
Ta B II€BHUX BUIAJKAX [0 YIIOBHOBAXEHMUX ITiApo3AiniB opraniB HarioHanbHOL
TIOJTiLTil.

[TpakTuKa 6araTbox KpaiH [OBeJa, L0 HaMAieBiLIMM METOZOM IIPOTHUAIL
6YJIiHTY € 0T0 IIOTIepeHKEeHHS. [IJIs1 IbOTO MOTPi6HO, 1106 IICUXOJIOT Y IIPodeCcitHO
BMKOHYBaJIM CBOXO DPO6GOTY, BUMTEJI IIOBIIOMIISIIIM IIPO BUIIAZKM OYIIIHTY, a He
3aMoBYYyBanu ix. CTaTUCTHUKA CBIAYNTD, IO AiTH 3 He6JIaTrOIIOJIYYHUX CiMe 61yTbLT
CXWJIbHI A0 6YJIiHTY, BOHM CaMi 4YacCTillle CTalOThb >XepTBaMu i Gyjiepamm, TOX
IOTPiI6HO BUPINIYBAaTM IO IIPO6JIeMy, IIOKPALIMBLIM YMOBM [Jsl [iTe B

31



MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

iHTepHaTax Ta 30UIBIIMBLIM KiIBKICTH TakKMX 3akiafgiB. TakoX, BapTo 6yJo 6
MPOBOAUTHM TPEHIHTM 3 LiTbMM Ha TaKy TeMy, HarojolIyl0YyM Ha HeraTUBHIi
HaCJIigKy 6YIIiHTy.

MEXAHI3MW 3AXUCTY NPAB JII0AWHU B EBPOMEACbKOMY
Colo3lI

depaH JlopuHa (cTyaeHTKa)
KoHoHeHKo Banepiii (4.10.H., OLEHT)

JepskaBHuii nogaTkoBuii yHiBepcuteT (M. IpriHb)

IIpuepHaBuMCch y 1997 p. mo KoHBeHINl IIpo 3aXMCT IIpaB JIIOOMHM 1
OCHOBOIIOJIOXXHMX CB060J, YKpaiHa B3sjila Ha ce6e 3000B'sI3aHHSI IIPUBECTU Y
BIAIIOBIAHICTD [0 HeI CBOI HOPMAaTMBHI aKTM Ta peasli3oByBaTy Ii NPMHIUIN i
CTaHZApPTM Y IPAKTUUYHIM HiSJIBHOCTL OPraHIB [epXXaBy [Jisi 3abe3ledYeHHs
HaJIeXXHOTO PiBHS 3aXMCTY IIpaB i CBO6O MOAMHY. B mofanbLIOMYy, IiAIMCaBLIN
Yrogy mpo acoliialito M YKpaiHo1o, 3 ofHiel cTOpoHY, Ta EBponencbkuM Co030M,
€BpOIIEJICBKMM CIIIBTOBAapUMCTBOM 3 aTOMHOI eHepril i IXHIMM [ep)XaBaMu-
yjieHaM¥, 3 iHLI0I CTOpoHM (faii — Yroza IIpo acoiiallito), Hania gepXxaBa 3po6usa
HACTYIIHMM KPOK Ha LIISXY OO0 €BPOIIEMCHKOr0 IIPAaBOBOro IIpocTipy. Tomy il
IIpaBO3axMCHA CUCTEMA i TOBMHHA BiITIOBiJaTV BCTAHOBJIEHVM BYMOTaM.

30KkpeMa, IIepUIMM KPOKOM IJisl KpalHy, L0 IIpeTeHAye Ha BCTYII [o €C €
BIZITIOBIHICTD KJIIOYOBUM KPUTEPiSIM BCTYIy. BOCHOBHOMY BOHM 6y/IM BU3HaYeHI
Ha €EBpomeycpbki pazi B KomenrareHi y 1993 p. i ToMy HasuBalOThCSH
«KOTIeHTareHCbKMMM KPUTEDPIIMM». KPalHM, IKi 6aXKa0Th IPMENHATUCS, IOBUHHI
MaTy CTabiNbHI iIHCTUTYTH, SIKi TapaHTYOTh eMOKPaTilo, BEPXOBEHCTBO 3aKOHY,
IIpaBa JIIOAMHM Ta IIOBary Ta 3aXMUCT MeHLMH. Tak, 3rigHo 3 4. 2 ¢T. 1 Yroau mpo
acoliiawito, I HiJIIMM €, cepef IHLINX, CIIIBPOOITHULITBO Y cdepi rocTuiiii, ceo6oamu
Ta 6e3neKky 3 MeTO0 3a6e3leUYeHHsI BEPXOBEHCTBA IIpaBa Ta IIOBaru A0 IIpaB
JIIOOMHY i OCHOBOIIOJIOXHMX CBOGOJI.

Ax nuure M. Capaky1ia, 3a6e3neYeHHs IOTPMMaHHSA i 3aXUCTY IIPaB JIIOAVHYI
€ HeBiJI'€MHOI0 YaCTUHOO MDXIePXXaBHOT0 CITIBPO6ITHUIITBA Ha CYyYacHOMY eTalli,
Hes3aJIeXHO Biff chepn 1moro sfiricHeHHs. [Tpy IbOMY HaM6iNIbLI TiCHa B3aeMOfis,
XapaKTepHa [ MDKHapogHMX OpraHisamil iHTerpamiHoro TuIly, 3[aTHA
CTBOPUTM [0 IIeBHOI MipM BIifJOKPEMJIEHY CUCTEMY 3aXMCTy [pPaB JIIOAVHMU.
[TigTBEPMXEHHSIM TOMY CHYXUTb €C, B IKOMY IPMHIIUI AOTPUMMAHHS IIPaB
JIIOAVHY CTaB OCHOBHUM B IIpoljeci QyHKIIIOHYBaHHS OI'0 iIHCTUTYTIB Ta OpraHiBy.

Ockinbku €C IepeTBOPMBCS Ha IOTYXXHY OpraHisalilo, OisNIbHICTb SKOL
3[iMiCHIOBAJIA BIUIMEB Ha 61JIBII LIMPOKE KOJIO IUTAaHb IIOJIITUYHOI0 Ta COL[iaJIbHOTO
XapaKTepy, a OTXKe, BUXOAMIIO 3a MeXi BMKIIIOYHO €KOHOMIUHOI iHTerpariil.
Cy6'eKTH rocIiofilapChKol AistIIbHOCTI II0Yasy 3BePTATUCS 32 IIPABOBUM 3aXUCTOM
OCHOBHMX MalHOBMX Ta KOMEpDIIMHMX IIpaB, OXOpOHa SKUX IepefibadeHa
JesIKMMY KOHCTUTYLISIMU AepXXaB-wieHiB. TAaKMM UMHOM, II€PLIi KPOKM, 3p06IIeHi
CymoMm €C y cdepi 3axMCTy IIpaB JIIOAMHM, CTOCYBaJIMCS €KOHOMIUHMX IIPaB,
30KpeMa IIpaBa BJIACHOCTi, a TaKOX CBO60OAYy 3alMaTMUCsI TOPriBier ab6o
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npodecinuow pmispHicTio. Ilepwri cmnpaBm, aki posrnaganucsa Cypom €C,
3acBifluMIyM IIpo Heb6aXXaHHS CYAZiB HaZlaBaTH IlepeBary IIpaBaM JIIOAMHU Haf
npaBaMu CriBToBapucTBa. Tak, y cripaBax C-1/58 Stork v High Authority [1959] Ta C-
40/64 Sgarlata v Commission [1965] aprymMeHTM M0O3MBayiB, AKi HagaBamucs i3
IIOCWJIAHHSIM Ha IIpaBa JIIOAWHY, 6ynu BigxuieHi. TyT Tpe6a 3ayBaXXUTH, LIO
€Bpornencbkui Cor03 BiITOYaTKy CTBOPIOBABCS CaMe sIK eKOHOMIiYHa CIUTBHOTA], 1
KOMIIETEHIIisI MOr'0 iIHCTUTYTIB LI0JI0 3aXUCTY iHTepeciB rpoMazisiH 6yJia o6MexeHa
BUpILIEHHSIM NWUTaHb B €KOHOMIiuHiM cdepi. 3rogom €C BUIMLIOB 3a pPaMKU
eKOHOMIUHMX HUTaHb, i BHepuie odiiiiiHe BU3HAHHS IIpaB JIIOAMHM Ha piBHI
CIIIBTOBapMUCTB Bii6yJI0Cs i3 HA6YTTAM UYMHHOCTI EAMHUM E€BPOIIENCEKUM AKTOM
1987 p., IO Lie IPM3BEJIO [0 IIOSIBM BJIACHOrO KaTasyiory IpaB €C — XaprTil mmpo
OCHOBOIIOJIOXHI IIpaBa €C.

B 6ynb-ikoMy BMIAAKY, TOBOPUTM IIPO e(PeKTUBHICTL 3a6e3ledeHHs Ta
3aXMCTy IIpaB JIIOOMHM HEMOXIJIMBO 6e3 MexaHisMiB ix peamisanii Ha
IHCTUTYILIIMHOMY piBHI. XapaKTepHOI0 PMCOX0 IHCTUTYILIMHOIO MeXaHi3My
€BpONENCHKOI0 CO103Y € Te, [0 KOXKEH eJIEMEHT IIbOr0 iHCTUTYTY B Till UM IHLIIN
Mipi Ipuzinse cBo0 yBary oMy IUTaHHIO.

Moxxe 3gaTucs, L0 IPaKTUKY EBPOIIEMICHKOIO CYAY 3 IIpaB MoguHy Ta Cyny
€Bporencbkoro Corwo3y He MOXXHA 3ICTaBIISITU Uepe3 Te, 10 EBPOIIEMCHKUIN CYL 3
TIpaB JIIOAVHM CTBOPEHMH i gie Ha mifgcTaBi KOHBEHIIIT ITPO 3aXUCT IpaB JIIOAUHA
Ta OCHOBOIIOJIOXKHMX CBO6OJ, sIKa He € KOHCTUTYTUBHUM LOKYMeHTOM €C, B TOM
yac sk Cypn €Bpomnencbkoro Corwsy fie cyTo B paMmkax €C. OgHakK o6uzBa Cyau
JiloTh B paMKax ofiHiel ITpaBoBoi ifeosnorii. Cyx €C 3gaTHUM BUHOCUTY PillleHHS
LIOM0 IIOPYLIEHHS IIPaB JIIOAMHYM B €BponencbkoMy Coo3i Ta, 04eBUIHO, 6epe [0
yBary IpakTUKy EBPOIENCHKOTO CYAY 3 IIPaB JIIOOVHMA.

FonmoBEMM iHCTUTyTOM €C, Ha SIKMM IIOKJIaZ[eHO IIPUMHSITTSI PillIeHb,
30kpeMa y coepi npaB moauHu € Paga €Bponencbkoro Corwosy, sika IIPUMHATA
HU3KYy [OOKYMEHTIB 3 OKpPeMMX acCIIeKTiB €BpOIIEMCbKOI0 TI'POMAaZsHCTB3,
3aCHYBaHHSA II€BHUX CIIelM(PIUHNX OPraHiB y rasnysi mpas IIOOUHNA.

Kpim Pagu €C, mpalioloThb M IiHLII eJIeMeHTM 3aXMUCTy IIpaB JIIOAVHMU:
cIelliaii3oBaHi IHCTUTYTM i3 3aXMUCTy IIPaB 0Co6M — AreHCTBa E€BPOIIEMICHKOIO
Coro3y, OmMmb6yacMmeH €EBpormeyicbkoro Coro3y. Ha piBHi €C OM6yACMeH €
He3aJIeXXHUM Ta HeyIepeDKeHMM OpraHoM EBponencbkoro Coio3y, sSKui
poscItifiye ckapru Ha HeIIpaBOMIpPHY AiSIbHICTB iHCTUTYTIB, OPraHiB Ta areHIlin
€C. OM6yZICMeH MOX€e BUSIBUTU HeIlpaBUJIbHE YIIPABIIiHHSA, SKUIO0 YCTaHOBA He
OOTPUMYETBHCSI OCHOBHMX IIPaB, IIPaBOBUX HOPM abo mpuHOUIIB. B YcTaHOBUMX
aKTax 3asHauveHo, L0 Omo6yzcMeH €C, sSKMM 06MpAETbCsl EBPOIEMCHKUM
[MTaprmaMeHTOM, YIIOBHOBAXXEHU IIPUIIMATHK Biff 6yZb-sIKOTO rpoMazsiHuHa Coro3y
a60 6yzb-sKoI i3aMYHOI UM IPUANIHOL 0c06M, 110 IIPOXUBAE ab0 Mae I0OPUAUIHY
aZipecy Ha TepUTOpil fep)xaByU-dJieHa, CKapry LI0/I0 He3aOBINIbHOIO YIIPABIIiHHS
B JisIJIBHOCTI YCTaHOB, OPraHiB, CIIyX6 a6o areHIlin Coo3y.

AreHTCcTBa €Bporecbkoro Coxw3y — Ile fielleHTpanisoBaHi oprauu €C, 1o
MalOThb OCOGJIMBI TeXHiUHi, HAyKOBI Ta YIIPaBIIiHCbKi 3aBOAaHHS 1 OKpeMUM
IIPaBOBMM CTaTyc. ATeHTCTBa CTBOPIOIOTBCS Ha IIifICTaBi BTOPMHHOIO
3aKkoHopAaBcTBa €C i He HaneXxaTb A0 IHCTUTYIIN €C, opraHisalifHO-IIPaBOBUMI
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CTaTyC SIKMX 3aKpiIlJIEHO Y IIepBMHHOMY 3aKoHoZaBcTBi €C. Ilepuri areHTcTBa
€Bporneicbkoro Coro3y 6yio 3acHOBaHO y 1970-x: EBPONIENCHKUM LIEHTP PO3BUTKY
podecinHoi miaroToBky Ta PoHZ ITOKpaLIeHHSA YMOB XUTTS Ta Ipari. Binburicts
areHTCTB €Bpomeiicbkoro Cow3y y IX KIIacMuHiM Mofeni (Tak 3BaHe Apyre
TIOKOJIIHHSI areHTCTB) PO3NIOoYanyu AisiNbHICTh uiie 1994 a6o 1995. Heo6xigHicTh
CTBOpPEHHSI areHTCTB E€Bpoleyicbkoro Corwo3y 6yrna 3yMoBiieHa reorpadidHoro
JereHTpaiisanielo €C Ta I1OTpe600 y BUPILIEHHI KOMIUIEKCY IINUTaHb
afiMiHICTPaTMBHOIr0, IIPABOBOT0, TEXHIUHOTO Ta HAYKOBOrO XapakKTepy. Husky
CIIelliai3oBaHUX areHTCTB €BPOIeiCbKOro Co103y 6yJI0 CTBOPEHO AJISI MiATPUMKY
JepXxaB-wieHiB €C Ta iX rpoMazsiH.

3 yacy cBOro icHyBaHHSI €Bporenucbkuy Coxw3 3po6buB UMMAJIO AJISL TOTO,
1106 CTBOPUTY MIIIHY CUCTEMY 3aXMUCTY IIpaB mofuHu. [locBig €C cTaBUTD IIeper
HALIOX [Eep>XXaBOl0 BaXKJIMBI IIMTAHHS IIPO IIOCTYIIOBE BAOCKOHAJIEHHS BJIACHOL
CHCTEMM 3aXMCTY IIpaB 0CO6H, afpXe, SIK 6YJI0 3a3HAYEHO, BIAIOBIAHO 1O KPUTEPIN
BCTyIly OO0 €EBpomeyicbkoro Cowos3y muule AepXXaBa 3 BiZIIOBIAHMM piBHEM
JOTPUMAaHHS IIPaB JIIOAVHY Ma€ NIePCIEeKTUBRY CTaTH 4yieHOM €C.
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CEKLLIl KOHCTUTYLLIMHOI O MPABA
TA KOHCTUTYLLIMHOIO NPOLLECY

NPABOBI 3ACAAN OTPUMAHHA TUMYACOBOI'O 3AXUCTY
B PECIYBJIILLI MOJIbLLA

Baceuko Bonogumup (3g06yBau)
HayioHanbHa akafeMisi BHyTpILLHIX cripaB

Ogpmielo 3 GopM MIDKHAPOOHOTO 3aXMCTy € TMMYACOBMM 3axmucT. e
20 numHaa 2001 poky 6yrno mnpuyHsTO [OupekTtuBy Pagu €C 2001/55/€C mpo
MiHiMaJnbHi CTaHZApTM HAZlaHHS TUMYACOBOIO 3aXMCTy y BUIAJKax MacCOBOTO
IPUIUIMBY IIepeMilIeHMX OCi6 Ta IIPO 3axOoA4M IIATPUMKM 6aNlaHCy Y 3YCUIIIAX
JepXaB-WIeHIB y 3B'SI3Ky 3 IPUMOMOM Ta MOro Haciuigkamu (gami -
OupexkTnna..2001 p.). Ase BIepllie IOJIOXXEHHS 3a3HAYEHOI AUPEKTMBU IIOYUAIIN
peasnizoBYBAaTMUCS IIICJISI IIOYATKY IIOBHOMACLITAOHOTO BTOPTrHEHHSI POCIMCBKOL
demepanii Ha TepuTopito Ykpaium. Bigrak 04 6epesHss 2022 poky BoHa 6yia
BBeJleHa B [il0.

Ockinbky YKpaiHa Mae CIIiIbHMIA KOpAoH 3 Pecny6iikoto ITonbuia (gazr —
PIT) MpOTSDKHICTIO IIOHAR II'SITUCOT KiJIOMETPIB, TO BifIoBigHO, 24 moToro 2022 p.
BeNMKa KiNbKIiCTb YKpalHINB, IKi pSATyBalnucs Bif BifHY, IIePeTHYNIM YKpaiHO-
TIONIBCbKUM KOPZIOH. 30KpeMa, nullle 3 24 moToro mo 24 6epesHs 2022 poky —
6inbuie HIX 2, 23 MiNIbIOHA 0Ci6, a cTaHOM Ha 06 kBiTHs 2023 p. — 10, 9 MinbioHA
oci6 3 Ykpaiuu. BifmoBifHO 3 camoro mepuioro fgHsi PII ODpuyHsIa HaM6UIbLIY
KiNTbKiCTh BUMYIIEHO ITepeMillleHMX 0Cib. 3BiCHO, YaCTMHA 3 HUX II0IXaNy A0 iIHUINX
€BPOIIEMICBKUX [epXXaB, alie BeJIMKa KiNnbKicThb 3amuuimunach B PIT, 0co6iMBO B
mepLuri Micsi BiMHM. |, IK HACIIAOK, KpiM BeNMYe3HOI, HEMMOBIPHOI MiATPUMKM 1
ZIIOTIOMOTI'M IIOJIbChKOTO HAaceJIeHHS YKPAIHIISM, sIKi pATyBanucs Bif 600BUX Hil,
oprauu Bragu PII Manu y CTHUCIII TepMiHM B paMKax 3aKOHOZaBCTBa
€BpomnencbKoro Coto3sy (gaszi — €C) po3po6uTH i peanidyBaTy 3aKOHHUY MeXaHi3M
Jlerajtisalii oci6, sski MacoBO IIpM6YBanu [0 KpalHu.

BapTo 3asHauMTH, LI0 THUMYACOBMM 3aXUCT SIK ocobnuBa GopMma
MDKHaApOOHOIO 3aXMCTYy BMKOPMCTOBYETBCSI B De3yJIbTaTi MacOBOr0 HAIlJIMBY
BMMYLIEHO ITepeMilieHux ocib Ta 3abe3neuye HeraiHUM Ta KOJIEKTUBHUM (TO6TO
6e3 HeOobXimHOCTI PO3TNAAY IHAMBIMyambHMX 3asB) 3aXMCT Takux oci6. Horo
OCHOBHOO METOO € II0CJIabJIeHHsI TUCKY Ha Hal[iOHaJIbHI CUCTeMM IPUTYIIKY Ta
ZIO3BOJIUTHU IIepeMilIeHUM 0c06aM KOPUCTYyBaTUCSI TapMOHI30BaHM MM IIpaBaMu B
€C. 3okpeMa, Ile IIpaBa Ha IPOXUBAHHS, IIPalllo, XXUTIIO, MEAUYHY HOIIOMOIY Ta
OCBITY s miTey. BojHOYAC TMMYACOBUIM 3aXUCT He TOTOXHMUI CTATyCy 6IXKeHIIs,
BifiTak, 0co6M, SIKi OTPMMANy TUMYACOBUM 3axXUCT B €C, MOXYTh Y Mal6yTHbOMY
3BEPHYTUCSI 32 OTPUMAHHSIM CTaTyCy 6DKeHIIS.

TuMmuacoBuit 3axucT B Pecmy6ini ITombIllla HaflaeTbCs BIAMOBIAHO OO
3akony «IIpo formoMory rpoMagsHaM YKpaiuy y 3B's13KY i3 36 poifHuM KOH(IIiKTOM
Ha TepuTopil Tiel mepxaBu» Bif 12 6epesuss 2022 poxy (mami — 3akoH PII Bifg
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12 6epesuss 2022 p.). OguuM 3 (hakTOpiB, SIKi BIUIMHYNIM Ha (QYHKIIOHyBaHHS
CUCTEMM TMMYACOBOTO 3aXUCTY, 6YJI0 Te, L0 CKAaCOBYBaJlaCh CUCTEMQ, 3TifHO 3
SIKOO JIIOAMHA MOTJIa 3aJIMLIATMCh HA TepUTOpil KpaiH €Bpocoro3y mpoTsrom 90
OHIB KOoXHi 180 fHIB.

IMonoxxeHHss 3akoHy PII Bix 12 6epesnss 2022 p. He IOLIMPIOIOTBCS Ha
rpoMapsH YKpaiHy, Ki MaloTh: a) IIOCBiAKY Ha IOCTiHE IPOXMUBaHHS; 6) 03BiJN
Ha IIPOXXMBaHHS JOBrOCTPOKOBOTO Pe3yeHTa EBPoneichbKoro Cowo3y; B) AO3BIN Ha
THMMYacoBe IIPOXXMUBaHHS,; T') CTAaTyC 61KEHIS; I') JOOATKOBMIA 3aXUCT; ) HO3BiJI Ha
ZIOTIyCTUMe Iepe6yBaHHs, a TAK0X 0C0o6M sIKi: 1) mofiany 3asiBy IIp0 MDKHaPOLHMUM
saxucT y PII (a6o Bif iMeHi SIKMX [IOZaHi TaKi 3asBM); 2) 3assBUIIM IIPO HaMip IIoAaTH
3asIBM IIPO MDXHAPOLHMM 3aXUCT. Lle mepep6aueHo cT. 28 4.1 abo CT. 61 4. 1 3aK0oHY
Bif 13 uepBHs 2003 p. «[Ipo HalaHHS 3aXUCTY iHO3eMIISIM Ha TepUTOPii Pecriybimiku
IMonbuia». Ajyle y BUIIAAKY, IKIIO TPOMAaASHYH YKpaiHy BigKiIuye KJIOIIOTaHHS IIPO
HaJaHHS MDKHApOAHOI'O 3aXMCTy abo IIOBIJOMJIEHHSI IIPO HaMip MOZAaTH TakKe
KJIOIIOTAHHS, CTOCOBHO LBOTO I'POMafiiHMHA YKpAlHM 3aCTOCOBYBAaTUMYTBCS
nonoxeHHs 3akoHy PIT Bif 12 6epesHs 2022 p. LI0A0 JIETAJIbHOIO NTepe6yBaHHS Y
IMonpuri.

BigTak, rpoMazssHyM YKpalHy, sIKi BHACIIZOK BiICBKOBUX AN 3 24 JIIOTOrO
2022 p. npubynmu po PII 6GesmocepeflHbO 3 TepuTOpil YkpaiHM, BBaXXarOTbCS
ocob6aMy, SIKI KOPUCTYIOThCS TUMYACOBUM 3aXMCTOM. TaK0XX OCOGJIMBI IIpaBuMIIa
uIoZo Jerasnisarlil mepe6yBasHs B PII mOLIMPIOIOTHCS 1 HA rpoMafsiH YKpaiHy, sIKi
MaoTb KapTy monska, i ki pasoM i3 HamOGMMOKYMMMU poaudYaMy — 3 IIPUBOAY
60110BUX AiVt — IpubYyNIM Ha TepuTopito Pecriy6iiku [Tonbuia. KpiM Toro, npaBuia
ujof0 rpoMafsH YKpalHM IIOLIMPIOIOTBCS TaKOX Ha YOJIOBIKA/APY>XUHY
rpoMapssHuHa YKpaiHu (6e3 yKpalHCBKOTO TIpOMafsHCTBa), SIKIIO BiH/BOHA
pu6ynu fo ITonbuli 6e3riocepefHBO 3 TePUTOPIl YKpaiHy y 3B'sI3KY i3 60110BUMU
JisiMM Ha TepuTOpil Tiel fep>xaBu. BapTo 3a3HAYMUTH, 110 3MiHaMM [0 3aKOHY, 10T0
Ziro 6yJio IIOLIMPEHO i Ha 3asHaueHMX BuLle 0ci6, ki mpubynu fgo PII yepes
TEPUTOPIl0 IHUINX AEePXXaB.

IHO3eMIIi, Ha SKMX He IOLIMPIOEThCS IOJI0XeHHsI 3aKony PII Bif 12 6epesHs
2022 p., arne mpo SIKuX ipeThbes: B ab3ami 112 cT. 2 BukoHaBuoro pintenss Pagu (EC)
2022/382 Bip 04 6epesHs 2022 p. MOXYTb IOAATU KIIOIIOTAaHHSI IIPO HaZlaHHS
TMMYacOBOT0 3axXMCTy Ha TepuTopil PII BigmoBiAHO A0 momoXxeHb 3aKoHY «IIpo
HaJlaHHS IHO3eMIIsIM 3aXMCTy Ha TepuTopil Pecriy6miky ITonbuia» Bif 13 yepBHS
2003 p.

OcobaM, fIKi oTpuMManyu TuM4acoBuy 3axucT B PII, 3 16 6epesHsa 2022 p.
TIPMCBOIOETHCS 3a CIIPOILIEHO0 Ipolienyporo HoMep PESEL. PESEL (Powszechny
Elektroniczny System Ewidencji Ludnosci) — me yHiBepcanbHa eJIeKTPOHHA
cucTeMa peecTpalil HaceneHHs Ha TepuTopil Pecny6iiku ITonbuia. OTpyMaHHS
HoMepa PESEL Heo6xifHe psi TOro, 1106 KOPMCTYBaTUCSI PiSHOMAaHITHOO
ZIep>XXaBHOIO AOTIOMOT 00 Ta IIOCIIyraMy, Lo HafialoThes Y [Tonmbui.

Buisg rpomazasiuMHa VYKpaimm 3 TepuTopili PII Ha mepionm, Lio
IepeBULIYBaTMMe OAWUH Micsallb, I1036aBUTb MOro IIpaBa Ha JierajibHe
nepe6yBanusa y PII BigmoBiguo mo 3akoHy PII Big 12 6epesHs 2022 p. s
MOXIJIMBOCTI 0Ci6, LI0 OTpMMaM TMMUYacoBuM 3axucT B PII, mepemiuiatucs
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TepuTopicto €C 3alIpoBaDKEHO IMPPOBY IIOCBIIKY Ha TMMYAaCOBE IITPOXXVBAaHHSI,
110 HasuBaeThes «diia.pl».

Takum uymHOM, B PII Ha mizgcraBi [QupekTuu..2001p. po3pobiieHO
HalliOHAJILHUY MeXaHi3M HaZJaHHS TYMYacOBOI'0 3aXMUCTy rpoMazssHaM YKpaiHu y
3B'sI3KYy 3 IIOBHOMACLITa6HUM BTOPrHeHHAM pd. ¥V gy>Xe CTUCIIi TepMiHM OpraHaM
Brtagu PIT moTpi6HO 6710 pO3pO6UTY MEeXaHi3M OTPUMMAHHSI TUMYACOBOI0 3aXUCTY.
BigTak, Ha IIOYAaTKOBOMY €TaIlli BMHMKAJIO 6araTo MIpo6JieM IIPaKTUUYHOI MOTo
peatisargii. Ajyte, BapTO 3a3HAYMTH, IO Ha CbOTOZHI, KPiM IIPOAOBXEHHS TEPMIHY
THMMYacOBOTO 3aXMCTy rpoMafsH Ykpaiuu B PII, BJOCKOHAIIOETHCA i MeXaHi3M
J0T0 pearisamil.

NEPABATU NPUAHATTA CTATYTIB TEPUTOPIAJIbHUX TPOMA
Y rNPCbKUX HACEJIEHUX MYHKTAX

Aped’eB Makcum (acnipaHT)

JIbBiBCbKMI HaLioOHaIbHWI yHIBEepCUTET iMeHi IBaHa ®paHka
(HaykoBwuii kepiBHuK: goy. Ko6puH B. C.)

Ko>xHuM HaceneHMM IYHKT, He3aJIeXXHO BiJf TOT0, UM Lie CeJI0, CeJIuLIe, MICTO
Ma€e CBOlO BJIaCHY iCTOpIlo, TpaZuilii, KOMYHIKaIliliHi MoZieJIi B cepeZiuHi rpoMany,
eKOHOMIuHi Ta collialibHi YMOBH, sSIKi BapTO BPaxXOBYBaTH IIPU IIPUMHSITTI PillleHb
3 MiCLIEBOT0 PO3BUTKY Ta YIIPaBJIiHHS LIMMM TepUTOPisMM. [IJIs IbOT0 Y TpoMagax
OpMMMAOTh BJIaCHI CTaTyTH, SIKI € OCHOBHMMM aKTaMM MICI[eBOTO
CaMOBPSIAYBaHHSA TePUTOPIATIBHUX I'POMaAZ] CiJl, CeJIML] Ta MICT.

«KOMYHaJTbHOO» UM «JIOKAJIbHOIO KOHCTUTYIIi€10» HAa3MBAOTh CTATYT Yepes
MOTO0 BMLIY OPUAMYHY CUJIy BiJTHOCHO IHLIMX aKTIiB JIOKAJIbHOTO pIiBHS, sIKi
IPUIMAaOThCS OpraHaMy MiCIIeBOI'0 CaMOBPSIAYBaHHSI.

BinbuiicTh TepUTOpiaJIbHMX I'POMAZ i [O Telep He MalOTh IIPUMHSTOTO
CTaTyTy.

Y 6araThbox cejiax, cenmiiax 1 B MicTax, aHi MiclleBa eJiTa, aHl Bilafja He
mifiviManiy i He miAiiMaloTh NUTAaHHS HEOOXiHOCTI pO3pO6KM CTATy Ty, 60 HaBiTh
He YSIBJISIIOTD, SIKi MepeBaru fae IM Takuyl JOKYMEHT, Ile BXXe HaBiTb He TOBOPSYK
3a TripCchKi HacCeJleHHI NYHKTY, SIKi B GUIBLIOCTI € CIIbCBKUMMM UM CEJIMLIHUMU
rpoMaiaMu, B SIKMX cejla reorpadiyHoO pO3KMIaHHI II0 ropax 3 06MeXeHOo
TPaHCIIOPTHOLO JAOCTYIIHICTIO, fle XXM TeJIi He TO L]0 He PO3yMIlOTh [lepeBar CTaTyTy,
a J B3ararsii 3a HbOT0 HiKOJIY He UyJIN.

BifcyTHICTD CTaTyTy TepUTOpIiaJIbHOI TpOMafy 3YMOBJIIOE BEJIUKY
KUTBKICTh IIMTaHb 4Yepe3 Te, L0 BJIAAHO-IPOMAZCBHKi BIJTHOCMHM Y O6iJIbIIOCTI
BUITaZKiB HOPMaTUBHO HE BPETyJIbOBaHi.

Ona npuknazgy, y 6araTbox TIpoMaZax eJIeKTPOHHI IeTuIil He
BiZIPi3HSIOTHCS 3@ HACHIiAKaMM BiJf 3BMYAMHOI0 3BePHEHHS, aZlXKe Peaklliss B 060X
BUITaZIKaxX MayDKe OJJHAKOBa — 3BMYaMHA BifIlIXCKa SIKOTOCh IT0CaZOBIS 3 paau. Lle
MOXIJIMBO 3MIHUTH, SIKIIO 3aKPIIUTU B CTATYTi IOPSZOK PO3TJISAAY Ha Cecil
rpoMazy KOXXHOI eJIEKTPOHHO]I ITeTUIi], AKa Habpasia Heo6XimHY KiIbKiCTh I'0JIOCIB.
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CaMe TOMY y CTaTyTi rpoMazy IIOBMHHI 6yTM UiTKO BMIIMCaHi BCi IIpOIleAypHI
OUTaHHS MiCI]eBOI leMOKpaTii.

Taki mporenypy, IK KOHCYJIbTALlil 3 FPOMaZIChbKICTIO, MiCLIeBi iHiI[iaTuBH,
y4acTb IPOMafsiH y POO6OTI HArIAAOBMX pafax KOMYHAJIbHUX IIiJIIPMEMCTB,
TPOMaAChKi CIIyXaHHS, TPOMaZCbKa eKCIIepTM3a, CTBOPEHHS Ta MisIbHICTD
opraHiB caMoopraHisailii HaceyieHHS (6yAUMHKOBUX, BUIIMUYHMX, KBAPTAIbHUX Ta
IHLIMX KOMITETIB TOLIO), IIOPSIIOK 3BiTYBAaHHS CUTBCBHKOI0, CEJIMIIHOTO, MiCHKOTO
TOJIOBY, IIOCTIHUX KOMICi)t Ta JeIyTaTiB CilIbCbKOI, CeNIMUIHOL, MiCbKOI pagu —
HeOo6XIJIHI CKJIa[l0Bi KOXXHOI'0 CTATyTy TePUTOPiaIbHOI TPOMAaZIN.

Tozi cTaTyT 6yfe He OeKJIapaTMBHUM LOKYMEHTOM, a PeajyIbHOI0 «MaJIOo
KOHCTUTYIIi€10» TPOMAaZN.

[Tpu yxBaJieHHI CTATyTy TEePUTOpiaJIbHOI IpoMaZi MOXXHA BUOKPEMUTH
HACTYIIHI IepeBaru:

1. CTaTyT TepuTOpiaJIbHOI rpOMajy Hece B CO6i BeJIMKe iCTOPMKO-OYXOBHE
3HAYEHHS, € JOKYMEHTOM, SIKMM BiITBOPIOE HAIliOHANIbHO-KYJIbTYPHI, COLlialibHO-
eKOHOMIYHI Ta iHLIi 0CO6JIMBOCTI 37iMICHEHHSI MICLIEBOTO CaMOBPSIYBaHHS Ha
BIATIOBIAHIN TEpUTOPIi, ICTOPMYHY [IaM'IThb Ta 36epirae yHIKaJIbHICTb I'POManMu.
Tak, y mpeam6yii CTaTyTy TepuTOpiasbHOI rpoMazau MicTa JIbBOBa AeTalIbHO
OIIMCAaHi iCTOpMYHI, HALIIOHANIbHI, KYJIBTYPHI 0CO6IIMBOCTI IPOMaayu, BUSHAYEHU
rep6, XOpyrBy Ta iHLII CMMBOJIM I'POMaAy Ta 6araTOBIKOBI Tpaauiiil MiCI[eBOrO
CaMOBPSIAYBaHHS, LI0 TATHYTBHCA i3 Yacy OTPMMAaHHSI MICTOM Marge6yp3bKoro
paBa y 1356 poiii.

2.Y craTyTi 4iTKO BM3HAUeHi BITHOCMHM MIDX MiCIIeBOIO BJIQZIO0 Ta
XXUTEIISIMM TpoMaau. AIpKe He BCi IIpoIjelypM IIPONMCaHi B 3aKOHOZLABCTBL. ToMy
3akoH «[Ipo MicIleBe caMOBpSIIyBaHHS B YKpaiHi» 6araTo 4oro He PeryJoe Ta
nepef6adae periaMeHTallilo YaCTUHY 3 HUX Y CTATYTi.

3.CtatyT crnpusic GOpMyBaHHIO COJIilapHOI BIiAIMIOBILAJIBHOCTI BIIafgyu M
rpoMagy Ta [OeTalisye IMTaHHS, L0 PEryJloloThCS B 3aKOHAX YacTKOBO abo
y3arajibHeHO.

4.CTaTyT BiJKpUBA€ MOXJIMBOCTI [JIsI PO3BUTKY TEPUTOPIl Ta 3alydeHHs
IHBEeCTHUI[IM Ha PO3BUTOK rpoMazayu. barato MibKHapogHMUX HAOHOPIB, QOHZIB Ta
pi3HMX IporpaM MiATPUMMKM Bifi CTPYKTyp EBpomeyicbkoro Cowo3y TOTOBI
ZloIloMaraTy PO3BUBATHUCS I'POMaZi 32 YMOBY HAsIBHOCTI CTaTyTy TePUTOPiallbHOL
rpoMapy, OCKIIBKM IIe € OOHMM i3 ITOKA3HMKIB CIIPOMOXXHOCTI rpoMaju .0
CaMOpO3BUTKY.

CtatyT € edexTMBHMM 3aCO60M CaMOPETYIIOBaHHSA [IJsl O6y[b-sIKOL
TepuTopianbHOI rpoMazu. BiH permaMeHTye IpaBuiia B3aeMOZIl MiX 4YieHaMu
rpoMagy, MicClleBUMM OpraHaMy  BJIafy, OJKUTEJISIMM, T'POMaACbKUMM
opraHisanisMu Ta O6i3Hec-CTPyKTypaMy, a B 06'€QHaHUX TepPUTOpPialIbHUX
rpoMajiax TaKOX peryJjioe BifHOCMHM MDK ILeHTPaJbHOX BIIAZiol0 Ta
nepudepitHUMU TEPUTOPIIMU

3 I1IbOro B6AYAETHCS, L]0 CTATYT TEPUTOPialbHOI rpoMafy MOXEe CTaTy
IHCTPYMEHTOM IOKpalleHHs OisVIbHOCTI OpPraHiB MiCI[eBOI0 CaMOBPSINYBAaHHS Y
TipCBbKMX HaceJIeHMX IMyHKTaxX. OCKiIIbKM [OaHMM [OOKYMEHTOM MOXHa
BPETYIIIOBaTY II€eBHi BiOHOCMHM MICLIEBOIO CaMOBPSAYBaHHSA 3 XUTEJISAMU
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rpoMany, 30KpeMa, SKICTb Ta MOXJIMBICTD HaJaHHS agMiHICTPaTMBHUX,
COLIiaNTbHO-TIO6YTOBUX, OCBITHIX, KYJIBTYPHUX, MEOUYHUX Ta IHIIMX IOCIYT Yy
TipCBbKMX HaceJIeHUX IIYHKTaX, TaK 106 3aJIOBIIBHUTY OCHOBHI 6a30Bi IIOTpPe6m
XKUTEIIIB TipChbKMX PETiOHIB 3 ypaxXyBaHHSIM CUJIBHOI PO3YIIEHOBAHOCTI IipChKOT0
penbedy Ta BifcTaHeM Bif TipCbKMX Cijl, cenmu] O LE€HTPY TEePUTOPiaIbHUX
rpoMmag. IIpoTe, ciifi He 3a6yBaTy, LI0 CTAaTyTOM MM MOXEMO BPETYIIIOBaTH
BUKIIIOYHO BIfJHOCMHYM, SIKi BMHMKAIOTh 1 3a6e3MeuyloTbCs MiclleBUMU
610/pKeTaMM Ta OpraHaMM MICIIeBOTO CAMOBPSIyBaHHS.

KOHCTUTYL,INHUA KOHTPOJIb 3A KOHCTUTYLINHUM
NOAAHHAM BEPXOBHOIO Cyly 3A 3BEPHEHHAM CYAY
CUCTEMU CYAOYCTPOIO

Fones Oner (acnipaHT)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuk: goy. YopHeHbkuii B. I.)

HopMaMmm  IMBIIBHOIO, TOCIIOZApPCBKOIO Ta  aMIiHICTPAaTMBHOTO
CYZIOUMHCTBA Ilepefi6adyeHO MeXaHi3M IIPAaBOBOTO PEryJIlOBaHHSI 3aCTOCYBaHHS
cyZaMy cucTeMyu cyzoycTporo KoHcturTywili Vkpaium (gami — KoHcTuTyLiss a6o
OcHOBHMI 3aKO0H) SIK aKTa IPSAMOI fii. CyTh I[bOr0 MeXaHi3My B TOMY, 1[0 SIKILO CYZ
po6UTH BUCHOBOK IIPO CYII€PEeYHICTh IIPaBOBOro akTa OCHOBHOMY 3aKOHY, BiH He
3aCTOCOBY€E TaKMM aKT, a 3acTocoBye KoHCTMTYyIlilI0 6e3mocepefHBO. Y TaKOMY
BUITAZIKy IIpOIleCcyalibHI KOZIeKCHU IIOKJIaZfaloTh Ha CYH 060B'sI30K 3BEPTATUCS L0
BepxoBHoro Cyzy fns BHUpIilleHHsT IIMTAaHHS CTOCOBHO BHECEHHS [0
KoucTutyninsoro Cyny Ykpaiau (mami — KoHcTuTyninauit Cyn) HOGaHHS LIOZ0
KOHCTUTYLIIMHOCTI IIPAaBOBOI'0 aKTa, SIKMM He 3aCTOCOBAHO. ['0JIOBHA YMOBA — L1006
Koucturyninnuui Cy MaB IOBHOBaXXeHHS 3[iICHIOBATY TaKy II€PEBIipKy.

dx cnyuwHo 3asHavae O.BofsHHIKOB, IpeAMETOM KOHCTUTYLIMHOTO
KOHTPOJIIO Y pasi 3BepHeHHsI BepxoBHOro CyAy B TaKMX BUIIAAKax Mae 6yTH
TIOJIOXKEHHSI aKTa Y TOMY PO3yMIiHHI M TIIyMadeHHIi, IKe IOMY HaZJaHO B CYLOBOMY
pinreHHi. [HIIMMM cJOBaMM, MOBa #fe He PO abCTPaKTHUM KOHCTUTYLIMHUMA
KOHTPOJIb ¥ TOMY CeHCi, B IKOMy BIH Ma€ Miclle 3a IofaHHaM IlpesuzieHTa
VkpalHy, LioHamMeHUle 45 HapoAHUX @HeNyTaTiB VYkpaiHy, YIIOBHOBaXXEHOIO
BepxoBHOI Pazgu VYkpalHu 3 1mpaB JmiofauHM, BepxoBHOI Pazgu ABTOHOMHOL
Pecniy6miku KpuMm um BepxoBHOro Cyzy 3a BJIaCHOO iHIIiaTMBOO 6€3 IPUB'I3KU
10 KOHKPEeTHOI clIpaBy. BifTak y BUITaZIKy KOHCTUTYLIIMHOTO IOJaHHSI BepXoBHOT0
Cyny 3a 3BepHEHHSIM CyZAy CUCTEeMM CYZOYCTPOX MAaeMO CIIpaBy i3 03HaKaMu
KOHKDPETHOI0 KOHCTMUTYI[iIMHOIO KOHTPOJIIO, SIKMM IIOCTYIIOBO IIPOHMKAE B
HAIliOHaJIbHY MPaBOBY cucTeMy (iHOAi JOro Lie Ha3MBalOTh iHIUAEHTHUM abo
KasyanbHuUM). CIIii 3ayBaXXUTH, IIO ONOCEPEZIKOBaHE 3aKOHOAABUYe BU3HAHHS
TaKOTO BUIY KOHCTUTYLIIMHOT0 KOHTPOJIIO HA CbOTOHI € JTyIIe B KOHCTUTYIIITHUX
IIPOBAJPKEHHAX 32 KOHCTUTYLIMHUMY cKapraMu. [lifTBep/KYE 110 Te3y YMHHUA
3akoH Ykpaiuu «I[Ipo Koncturyninuum Cyzn Ykpainu», 4acTMHA TpeTs CTaTTi 89
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SIKOT'O IIPOIIOHY€E BUPILIEHHS TaKMX CUTYALil BUKIIIOUHO IJIA KOHCTUTYI[IMHUX
TIPOBa/KEHb 32 KOHCTUTYLIVHUMY CKapraMu:

«Axmjo Cyxz, po3riggaroyy CIpaBy 3a KOHCTHTYI[IAHOIO CKaprol, BM3HAB
3aKOH YKpaiHu (¥oro mo/loXeHHs) TakuM, IJO BIgIoBigac KoHcTuTyIii YKpaidn,
ajre OfJHOYacHO BHABHB, IO CYJ 3aCTOCYBaB 3aKOH YKpPaiHy (MOro MOI0)XEHHS),
BHTIyMaYBLIY JOro y CHOCI6, Ljo He BigmoBinac KoHcTuTyril YKpaidwu, TO
Korcruryriziany Cyy BKa3ye Ha Ij€ y Pe30TIOTHBHIN YaCTHHI PILICHHI».

BigMiHHICTP MDX KOHCTUTYI[IMHMMM CKapraMyu Ta KOHCTUTYI[IMHUMU
nopaHHAMM BepxoBHoro Cyzly 3a 3BEepHEHHSIMM CYZiB CUCTEMM CYAOYCTPOIO
TIOJISATa€ B TOMY, L0 IIPM po3riisifi ckapr KoHctutyninaui Cypn nepeBipsie nuuie
3aKOHM 1 nyuie Ti, K1 6yNIM 3aCTOCOBaHI cyZloM. HaTOMICTh 3a KOHCTUTYLIIMHUM
TIOaHHSIM MOXYTb II€PEBIPSTUCS HE TUIbKYM 3aKOHM, aJie 1 iHUIi aKT¥, BUSHAUEH1
OcHOBHUM 3ak0HOM. OCO6NIMBICTIO KOHCTUTYLIIMHMX ITofaHb BepxoBHoro Cyay 3a
3BEPHEHHSIM CYZIB CHCTEMM CYZOYCTPOIO € TaKOX Te, LI0 IIi aKTU He Oynu
3aCTOCOBaHI CyZjlaMy Yepe3 BCTAHOBJIEHY CyIePeYHICTh IUX akTiB KOHCTUTYIIII.

ToMy mif yac po3risiiy Ta yXBaJIeHHS PillieHHS B MeXaX KOHCTUTYLIHOTO
IIPOBA/PKEHHS, BIIKPUTOrO HA IIiICTaBl KOHCTUTYLIIMHOIO IIOAAaHHSI BepxOBHOrO
Cyny 3a 3BepHEHHSIM CYAYy CUCTEMMU CYyZOYCTPOlO, MOXe BUMHMKHYTU HACTYIIHA
cutyanis. KoHcTuTyninuui Cyn BCTAaHOBUTDH, LI0 IIPAaBOBUM aKT, SAKUNA He
3aCTOCOBAaHO CYHAOM, € KOHCTUTYI[IMHMM, OAHAK CYZ CUCTEMMU CYZOYCTPOlO
BUTJIIyMauMB MOro y cIoci6, uo He BignoBilae KoHcTuTyLili. BoueBupb
3aKOHOMABeIlb He BpaxyBaB MOXIJIMBICTL BMHMKHEHHSI TaKMX CUTyalli Ha
TIPaKTUIli, a TOMy ¥ He Ilepefi6auMB IIOPSAAKY IX BupilleHHs. s Toro, 1106
YCYHYTU BUSIBJIEHY IIPOTalIXHy, IIPOIIOHYEMO [AOIOBHUTM CTaTTIO 89 3aKOHY
Vkpaiau «[Ipo KoHcTtuTyninaum Cypn VkpaiHu» HOBOXO YaCTMHOIO HaCTYIIHOI'O
3MICTY:

«SAxujo KoHCTHTYI[iIVHNH CyL, PO3ITISHAN0YH CIPABY 38 KOHCTHTYI[IHIAM
rnogaHHS BepxoBHOoro Cyzy, MORZaHOIO y 3B 3Ky 31 3BBEDHEHHSAM CY LY, AKHUV BM3HAB
IIPaBOBHH aKT (F0ro IOTIOXEHHS) TakKuM, L0 CyIepeynTs KoHcTu Tyl YKpaitw,
BM3HA€ TakH¥ akKT KOHCTUTYIINHHUM, ajae OFHOYACHO BHABUTH, IO CVH
BHTIIYMa4YuB JOro y CcHoocli6, njo He BigmoBigae KoHcTuTymii YKpaiaw, TO
Korcruryniviens Cyg BKa3ye Ha IJe Y Pe30/IIOTHBHIN YaCTHHI DILIEHHI».

Cr1ipf 3BEpHYTHM yBary, 10 cepezi BUMOT /10 3MiCTy KOHCTUTYLIIMHUX CKapr €
3a3HaYeHHsI KOPOTKOIO0 BMKIJIaZly OCTAaTOYHOIO CYZOBOTO DILIEHHS, B SIKOMY
3aCTOCOBAHO IIOJIOXKEHHSI OCIIOPIOBAHOTO 3aKOHY YKpalHM, Ta OIMC IIepebiry
po3IIIsAfy CIpaBM B cypax. CaMe Ha mizicTaBi ux BigoMocTelt KOHCTUTYIIIMHMMI
Cyn MOXe BCTAHOBUTY HEKOHCTUTYLIMHICTD TIyMadeHHsI CYIOM 3aKOHY.

Uy mepezbadeHi Taki BUMOTH [Jisi KOHCTUTYLIVHUX IIOAaHb BepXOBHOTO
Cyzy, iKi HallpaBJieHi 3a 3BePHEHHSIM CYZIiB CUCTEMMU CYA0YCTPO0? 3aK0H YKpalHu
«ITpo Kouctutyninuum Cyrn YKpaiau» He PO3MEXOBYE KOHCTUTYIINHI ITOHAHHS
BepxoBHoro Cyzy 3a BIJAacHOI IHII[iaTMBM Ta 3BepHEHHSIM CY[IB CUCTEMMU
cyznoycTpolo. ToMy i He mokiafae Ha BepxoBHUM CyZl 060B's130K 3AiMICHIOBATY OIIUC
CYZOBOTO DillleHHS, B IKOMY He 3aCTOCOBAHO IIPaBOBU aKT, IKU 32 BUCHOBKOM
CyZly, LIO PO3TJISAZaB CIPaBy, CynepeunTb KOHCTUTYLIL.
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dki X HaCIigKM MOXYTBH HACTaTH, SIKUIO B KOHCTUTYLIMHOMY IIOZAHHI
BepxoBHoro Cyay iHGopMallis Ipo Take TIIyMadeHHs 6yze BifAcyTHs? BUCHOBOK
IIPO CYIIEPEUHICTD IPaBOBOro akTa KOHCTUTYIIII CyZ CCTEMM CYLOYCTPOO PO6UTH
Ha IIifCcTaBi MEBHOTO TIIYMaYeHHSs IIbOro akTa. HaToMicTh 3a BifICYTHOCTI Takol
inbpopmarnii KoHcTutyuiiamm Cyn 3HiCHUTH a6CTPAKTHUM KOHCTUTYLIMHMUIMA
KOHTpPOJIb. TOMy MOXXe He BpaxXyBaTy TOM CIIOCI6 TIIyMadeHHS, IKUI BUKOPUCTAB
CyZ IO IIPaBOBOTO aKTa, IKUJ He 3aCTOCOBaHO. TaKMM UMHOM, 32 pe3yJibTaTaMu
KOHCTUTYIIIMHOTO IIPOBa/PKEHHS IIOAIOGHOI0 I'aTyHKY € PM3UK 3aJIMIIMTUCS 6e3
BIIOBiZIi Ha MNMUTAaHHS, 4YM IPAaBUIIBHUM BUCHOBOK 3pO6GUB CYL CUCTEMU
CYZOYCTPOLO IIPO CYIIEPEUHICTh IPAaBOBOro akTa KOHCTUTYIIII.

ToMy icHye HarajibHa HEOGXIOHICTD 3allpOBafMTH IIPAaBOBE PETYIIIOBaHHS,
371aTHE OOCATHYTM eeKTUBHOIO PO3IJIsAy KOHCTUTYIIMHMUX IIOAaHb BepXoBHOTO
Cygny. [Ins1 1bOT0 IOTPi6HO:

- 3aKOHOZABY0O PO3MEXYBaTy KOHCTUTYIIiNHI MofgaHHsa BepxoBHoro Cyay,
SIKi IToZjaHi 63 IIPUB'I3KY 10 KOHKPETHOI CIIPaBy Ta 3a 3BEPHEHHAM CYZAY CUCTEMU
CYyZIOyCTPO10;

- YTOUHMTM BUMOTM [0 KOHCTMUTYIIMHMX NoAaHb BepxoBHoro Cyzy,
HampaBJIeHMX 3a 3BePHEHHSIM CYZiB CYCTEMM CYZIOYCTPO1O, a caMe — Ilepef6admuTy
060B'SI30K 3a3HAUMTM B TAaKOMY IIOZlaHHI OIIMC CIIpaBM, B SIKi cyn(-m) He
3acTOCOBYB(-Ji1) IPAaBOBMIA aKT, i3 3a3HaUYEHHSAM TIIyMadeHHS I[bOr0 aKTa;

- Haginutu KoHcTuTyuimaum Cypn IIOBHOBaXX€HHSIM BM3HaBaTU
HEKOHCTUTYLIIMHMM CIIOCI6 TIyMaueHHSs IPAaBOBOI'0 aKTa, IKUM He 3aCTOCOBAaHUM
y chopaBi, I 4Yac posrnsany KOHCTUTYIIMHUX IIoAaHb BepxoBHoro Cygy,
HaIIpaBJIeHUX 32 3BEPHEHHAM CYZIiB CUCTEMM CYZIOYCTPOLO.

TakuM 4YMHOM, edeKTHBHEe 37iMICHEHHSI KOHKPETHOIO0 KOHCTUTYLIIMHOIO
KOHTPOJIIO IIiff Yac Po3riIsiAy KOHCTUTYLIMHMX IoflaHb BepxoBHoro Cygmy 3a
3BEPHEHHSIM CYZiB CUCTeMM CYLOYCTPOIO MOXJIMBE IJIMIIe 33 HasBHOCTI
ebeKkTUMBHOI B3aeEMOZIl MDX CyZaMy CUCTEMM CYAOYCTPOlO, sIKI (POpMyrOTHb
KOHCTUTYLIIMHE NUTAHHS, Ta KOHCTUTYLiIMHUM Cy[oM, SIKUM Ma€e II0BHOBaXXEHHS
J0ro BUpIiLIyBaTH.

COEPA [ili CTATTI 2 MPOTOKONY 4 [0 EKIN:
OCOBJINBOCTI BIANOBIAHO A0 NMPAKTUKU €CIN

Mpoaueyc Codis (acnipaHTKa)

JIbBIiBCbKMI HalioOHaIbHUI yHIBepCUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: foL. YopHeHbkuii B. I.)

Patudikaijiss YkpaiHoo €BpOIeNChKOI KOHBEHIIII IIP0 3aXMCT IIPaB JIIOAUHN
i ocHOBOmONMOXHMX CcBo6ox (KoHBeHIlis), IIparHeHHS [HOO I06Y[OBU
TPOMafiTHCBKOrO CYCIIIILCTBa Ta IIPABOBOI ZlepXXaBM AMKTYOTH HEOOXIAHICTH
3aCTOCYBaHHS HAI[IOHAILHMMM CyZlaMy IIPaKTUKM €BpoIericbkoro Cyzy 3 Ipas
mopuuay (Cyz), 3okpeMa i LIOZ0 IIpaBa Ha CBOGOAY IlepecyBaHHS Ta MOTO
IIPaBOMIpPHOTO O6MeXeHHS. Y IbOMY KOHTEKCTi BapTO 3BEpPHYTM yBary Ha
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po3yMiHHsa CyIoM IIeBHUX [TOHSATD, 3aKJTaIleHUX Y I[bOMY II0JIOXXEHH], sIKi 3HaYHO0
Miporo BM3Ha4aloTh cepy 11oro mii.

[Mo-meplie, PO3TSIIHEMO 3MICT IIOHATTSA «KOXEH». SIK 3a3HaYeHO Y pillleHH]
E€CIITy cupagi 0.1.J. v. Czech Republic, 1999 rapaHTii CTaTTi 2 HOLIMPIOIOTHCS JIMILIE
Ha (QisMuHMx oci6. Ilpu nuvoMmy Hagani CyZn KOHKpeTM3ye, LI0 3a3HadeHe
TIOJIOXXEHHSI CTOCYEThCS, B TOMY umciti, imo3emiriB (Shioshvili and Others v. Russia,
2016), oci6 6e3 rpomagsaucTBa (Mogos and Others v. Roumania, 2004) Ta oci6 3
ocobnuBuM crtaTtycoM (Tatishvili v. Russia, 2007). Cyq TakoX BKasye, L0 IIpaBa,
rapaHTOBaHi CTaTTel0 2 IMOLIMPIOIOTHLCS HA HEMNOBHOIITHIX (Diamante and
Pelliccioni v. San Marino, 2011). Binibu1e Toro, rcuxiuyHa XBopo6a a6o iHBaIiAHICTD
He 11036aBJIsi€ BiAIIOBIAHMX 0Ci6 3aXMCTy LILOro I0JIOXeHHS (A.-M.V. v. Finland,
2017). Oco6u, siKi 3aTpMMaHi Ha OAHIM i3 mifcTaB, mepeniveHux y cTaTTi 5 § 1, TaK0X
MaloTh IIPaBo II0ZjaBaTH CKapru BigmoBigHo Ao ctaTTi 2 [TpoTokony N2 4 (Nordblad
v. Sweden, 1993). Takox, ik Bkasye CyZ, Ha BifMiHy Bifj esIKMX IHIIMX CTaTeMN
KouBeHriil (Hanpukiag, ctaTts 4 § 3 (d) abo ctaTTs 11 § 2), ctaTTa 2 [IpoTokoiy N
4 He POO6UTDH PisHULI MDK LMBIIBHMMM 0CO6aMM Ta WIeHaMM 36POMHUX CUIT ab0
BiicbKoBoCTyX60BIIsiMHU (Berkovich and Others v. Russia, 2018) 1110710 TOLIMPEHHS
chepum 11 fil.

ITo-zpyre, BaXXNIMBe 3HAUEHHS [JIsI PO3YMiHHA chepu Ail cTaTTi 2 € yMOBa
«3aKOHHO IIepe6yBa€ Ha TePUTOPII 6yAb-sIKOI lep>XaBu». SIK BKasye CyZ y pilIeHHL
L.B. v. Lithuania, 2022 «xoua cBo6oZia 3anuuIaTU 6YAb-sIKy KpalHy, BKJIIOYHO 31
CBOE€I0 BJIACHOO, TAapaHTYETHCSA «KOXXHOMY», IIpaBa Ha CBOGOMY II€pecyBaHHS Ta
CBO6OZly BMOODPY MICI]s IIPOXMBaHHS HAAaAlOTbCS JIMLIE TUM ocobaM, sKi
nepe6yBalOTh «3aKOHHO Ha TepMUTOPil ZepxaBu». Llg BMMoOra € LIMPLION 3a
06CcsAroM, HiXXK BMMOTA LIOZI0 «3aKOHHOT0 IIPOXMBaHHA». CTaTTs 2 He BUKJIIIOYaE 3i
cdepu 3acToCcyBaHHSI iHO3eMIIiB a60 0cib 63 rpoMafsSHCTBA, sIKi BDKKAOTh Ha
TEPUTOPIIO IePXXaBy JIMLIE 3 METOXO TPAaH3UTY ab0 Ha 06MEeXEeHMU IIepiof] 3 MEeTOO
1HILIOX0, HDXK IPOXVBaHHSA.

Bumora 3aKOHHOTO Iepe6yBaHHSI  CTOCYETBHCS BHYTPILIHBOTO
3aKOHOMABCTBA AepXXaBu. HallioHalbHe 3aKOHOJABCTBO Ta OEpXXaBHiI opraHu
IIOBMHHI BCTAaHOBUTM YMOBM, SIKi IIOBMHHI 6yTM BMKOHaHI [JIS TOro, Lj06
nepe6yBaHHS 0C06M Ha TePUTOPIl BBaXkKaJyiocsl «3aKOHHMM» (Makuc and Others v.
Slovenia, 2007). BusHauaouy, UM Iepe6yBae 3asBHUK «3aKOHHO Ha TepUTOPIl
OepxaBu», Cyn 6epe [O yBaru BIiANIOBIAHI BMCHOBKM HAalllOHANILHUX CYZIB
(Piermont v. France, 1995), mpoTe BiH He 3B'SI3aHUJ HUMM Ta, KLU0 HEO6XIZIHO,
OIIiHI0€, UM MAlOTh HalliOHAJIbHI PillIeHHS JOCTaTHIO IIPaBOBY Ta PaKTUYHY OCHOBY
(Tatishvili v. Russia, 2007) i uM TpUCYTHI y HUX 6yAb-sIKi 03HAKM CBaBILIA
(Omwenyeke v. Germany), 2007). Hanpukiiag, y cripasi Tatishvili v. Russia, 2007, Cyz
BMUPILIMB, BCyIlepedY BUMOraM HalliOHAJIbHUMX OpraHiB BIafu Ta [OOBOAAM
Hep>xaBu-BiATIOBiaYa, L0 3asIBHUIIS He 6yJIa aHi iHO3eMHO10 IPOMAZITHKO1O, aHi
ocoboro 6e3 rpoMafsTHCTBa, 1 TOMy He IIOTpebyBayia Bi3M UM [O3BOJIy Ha
npoxuBaHHs. CyZl BCTAaHOBMB, Ha IIiZICTaBi BiZIIOBiJHOI0 3aKOHOZABCTBA, BOHA
MaJia OCOOGJIMBUM IIPABOBMUM CTATyC — «IPOMAASIHKM KONMUIIHBOTO CPCP», i TOMY
nepe6yBarna B Pocil Ha 3aKOHHMX ITificTaBaXx.
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BaxknmuBO 3a3HAUMTH, L0 3 MOMEHTY, KOIM Iepe6yBaHHS 3asiBHMKA Ha
TepPUTOPIi lep>XaBy epecTae 6y TY 3aKOHHUM, BiH 6i/Ibllle He MOXXe IIpeTeHAYBaTHU
Ha IIpaBO Ha CBOOOJY IIepecyBaHHS Ha Ui TepuTopil. 30kpeMa, Cyn migTBepaAuB
LIeyl IPMHIAII ¥ KOHTEKCTi BuaBopeHHs (Piermont v. France, 1995); aHy/Il0BaHHS
IO3BOJIy Ha IIPOXMBAHHS, BUAAHOro iHoseMino (Ben Salah v. Italy, 2009);
TIOPYLIEHHS YMOB TMMYaCOBOI'0 I03BOJIY Ha ItepbyBaHHsa (Omwenyeke v. Germany,
2007) Towuio.

LlikaBuM y aHaJIi30BaHOMY KOHTEKCTi € BM3HaueHHs chepyu Ail cTaTTi 2 B
YyMOBaX CTBEPZKYBaHOI «aHeKcii» TepuTopil ofHiel [IoroBipHOI Ziep)XaBy iHIION
(pinrenHs y cmpasi «Ykpaina rpotu Pocii (ujomo Kpumy)» N2 20958/14). Ik BKa3aB
Cyn, V BUMIIQAKY CTBEPAXYBAHOI «aHEKCil» TepuTopil OfHIiel ZepXXaBy IHLIOL,
HeO6XiZTHO BCTAaHOBUTH, IJIsI LIJIeM 3aCTOCYBAHHSI CTATTI 2, KA 3 BOX JAEpPXaB
3[IiMICHIOE TePUTOPIaNIbHY 0PMCAMKIIIIO Haf BiAMIOBIAHOO TepuTopieto. Ckapra 3a
CTaTTel0 2 CTOCyBajiacsi CTBEPIXXYBAHOTO ICHYBaHHS aAMIiHiCTpaTUBHOL
IPaKTUKYM O6MEXEeHHSI CBO6GOAM IIepecyBaHHsS MiX KpuMoM i MaTepMKOBOIO
YKpaiHoo BHACHiAOK GaKTUYHOI0 IePeTBOPEHHS (Hep)XaBoo- BigmoBigaueM) miHil
afiMiHICTPaTMBHOr0 KOPAOHY Ha AepXXaBHMI KophoH (Mix PP Ta YkpaiHo1o).

Cyz BKasaB, IO OCKIIbKYM CTATTS 2 rapaHTye CBO60Zy II€peCyBaHHS «B
MeXax TepuUTOpil Zep>XaBu» HEO6XIIHO POIIJISTHYTM XapaKTep abo IIPaBOBY
OCHOBY I0PMCAMKIIII lepXXaBuU-BifinoBigaua Hag KpuMoM.  AHamisyoum Iepiof
micns 18 6epe3us 2014 poky, konu Pocinceka ®egepartis, «Pecniybrtika Kpum» Ta
MicTo CeBacCTOIONb IMifnMcanu OOrosip, 3a skuM Kpum Ta Micto CeBacTOIIONb
6y, 32 POCIICbKMM 3aKOHOAABCTBOM BMU3HaHI cy6'ekTamu PO, Cyn crimpaBcs Ha
Taki ¢akTu: 06uABi [oroBipHi fepxaBu paTudikyBanu KoHBEHIII0 LI0/I0 CBOIX
BIATIOBIAHMUX TEPUTOPIM Y MeXaxX MDXHAPOAHO BM3HAHMUX KOPAOHIB Ha TOM dYac;
XKOZIHA [iepXXaBa He NPUIHSAJA i He MMOBijoMMUIIa PO XOLHY 3MiHY CyBEpEeHHUX
TEepPUTOPiN 060X KpalH; HU3Ka [lepXaB i MDKHApPOAHUX OPraHiB BiMOBMIIMCS
IPUMHATY 6YLb-sIKy 3MIHY TepMUTOpianbHOI IjijticHOCTI YKpaiuu nijono Kpumy B
PO3yMiHHI MDKHapOAHOro IIpaBa. BignoBigHo, CyZ BUXOOUB 3 IIPUIIYLIEHHS, LIO
TepuUTOpiaylbHA MOPUCAMUKINS YKpaiHM IIPOZOBXYE IIOLIMPIOBATUCS HA BClO 1I
TepUTOPIto, BKITtouatoun Kpum (topucaukiiis Pocii Hag 1iuM perioHoM Mana bopmy
a60 xapakTep «eheKTMBHOI0» KOHTPOIIO»). ToMy, CyZl BU3HAB IIPUMHSATHOIO CKapIy
ypAAQy-3assBHMKaA 3a cTaTTelo 2 [IpoToKOoITy.

TakuM YMHOM, BpaxoByrouM, 110 KOHBEHIISA € «XMBUM iHCTPYMEHTOMY,
SIKMM Ma€ TIIYMA4YMUTUCH Y CBITIIi CbOTOZIeHHSI, a HallioOHaJIbHI OpraHyu 3060B's13aHi
BpPaxOBYBaTM Ta 3aCTOCOBYBaTM ii, IpPaBMJIbHE DO3YMIiHHSI Ta 3aCTOCYBaHHS
nigxopi Cyny € Hafg3BMYAMHO BaXKNIMBUM. JK B6AUA€TbCs 3 BULIEHABEHEHOTO,
chepa mil crarTi 2 IlpoTokony 4 mo KoHBeHINI € JOCTaTHBO LIMPOKOIO, OZHAK
€Bpomnencbkui Cyn y CBOIX DINIeHHSIX IIOCHIZIOBHO Ta JeTalbHO aHali3ye
KOHKpeTHi GakTy Ta 06CTaBMHM, 1106 MiMTM [0 BUCHOBKY UM ITOLIMPIOIOTHCS
nepepnbaveni KonBeHIli€o rapaHTii Ha KOXXeH OKpeMuy BUNAAoK. Takmuyt mifxin
TIOBMHEH [OMIHYBaTM 1 y IpakTHUIll HalllOHaJILHUX CYZOBMX OPraHIiB 3 METOIO0
HaM6iIbII TOBHOTO Ta BCE6IYHOT0 3aXUCTY IIPaB Ta CBOOO JIIOAVHIU.
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KOHCTUTYL,IMHUA CTATYC NPE3UAEHTIB YKPAIHU | ®PAHLLIT
TA IXHIW BIJIMB HA COEPY HALLIOHAJIbHOI BE3MEKU U
OBOPOHU

Pu6unHcbka AHacTacis (acnipaHTkKa)

JIbBiBCbKMI HaLiOHaIbHWI yHIBEPCUTET iMeHi IBaHa ®paHKa
(HaykoBwii kepiBHuk: npog. bopucnascbka 0. M.)

V 6araTthox KpaiHax cBiTy mocaza [Ipe3mpeHTa Oep>XaBM € IIPOBIAHOIO B
CHCTEMI Aep>XaBHOI0 YIIPaBIIiHHs. [HCTUTY T [IpesuaeHTCTBA € IIeBHOIO rapaHTielo
CTabINIBHOCTI IEMOKPATUYHOI'0 PO3BUTKY ZIepXXaBy, HATOMICTb OCOGJIMBOCTI M10TO
IIPaBOBOTO CTAaTyCy B DpI3HUX [epXaBaxX CBITy pisHaTbcsa. OPpaHiia gk
3axiZIHOEBPOIIENChKa KpaiHa 13 J1i6epayibHMMM TPaZULIisIMIY, YCIIaKOBaHMMU Lie
Bif uaciB ®paHIly3bkoi peBoiolii 1789 poky mocTae B3iplieM oprasisarfii
IepXXaBHOTO yIIpaBiIiHHA. CaMe B IbOMY KOHTEKCTi aKTyallbHUM € HOCIIiKeHHs
crarycy IIpesupeHTa Ykpainu Ta IIpesmpenTta OpaHIlil y 3BMYaMHMIN IIepiof,
OCKUIBKM MOXHa IIPOCIIAKYBaTU CIelM(iKy KOHCTUTYI[IMHOI HOPMOTBOPYOI
OisTTIbHOCTI Ta IPUKIIaZHE 3HAUEeHHS [10JI0)KeHb OCHOBHOTIO 3aKOHY. BiflaHaumuMmo,
L0 caMe 3MICT KOHCTUTYIIMHMX IOBHOBaXXE€Hb IJIaB JepXaB Ta IOJITUYHA
cuTyalissi B KpalHi [O3BOJISIIOTH BU3HAUUTM BIIMB Ha cbepy HalllOHAIBHOL
6e31eKu 1 060pOHN.

ITepur 3a Bce, ciifi 3a3HAuMTH, L0 cTaTyc IlpesupeHTa y Opanuii
BU3HaUeHUM, SIK 1 B YKpaiHi, nonoxeHHAMM KOHCTUTYII Jep>xaBy, 30KpeMa
poaginom IL

Tak, y BignoBigHocTi fio ctaTTi 5 II ®pannyspkoi KonctuTyisii ITpesuzieHT
pecnyoIiiky CTeXUTDb 3a HOTPMMAHHSM KOHCTUTYLII. BiH BUCTyIIae rapaHTOM i
ap6iTpoM HaJeXHOro (QYHKIJIOHYBaHHSI OpraHiB TIpOMaCbKOl Blagu Ta
HACTYITHOCTI [epXXaBHOTO YIPaBIIiHHsS. BiH 30060B'd3aHuM 6yTM TIapaHTOM
HaIliOHAJILHOI HEe3aJIeXXHOCTi, TepUTOpianmbHOI IUIICHOCTI Ta [gOTPMMAaHHS
MDKHapOOHUX YTOf.

CratrTero 102 KorcTuUTy1Lil YKpainu nepezb6adeHo, uio [IpesuzeHT YKpainu €
TJIaBOIO JIepXXaBy i BUCTYIIAE Bif 1 iMeHi.

IMpesaupgeHT VYKpalHM € TapaHTOM [epXaBHOTO  CYBepeHITeTy,
TepuTOopianbHOI HilTicHOCTI YKpainu, goagepxaHHs: KoHcTuTyil Ykpalny, mpas i
CBO6OJ JIIOAMHM i rpOMasTHMHA.

[Mpe3upeHT YKpaIHM € rapaHTOM peastisallii CTpaTeriYHoro Kypcy AepXXaBu
Ha Ha6yTTs IIOBHOIIPABHOIO YJIeHCTBa YKpaiHM B €BpomeyicbkoMy Coo3i Ta B
Oprasnisargii [TiBHIYHOATIIAaHTUYHOI'0 ZIOTOBODY.

TakuM 4UMHOM, B 060X KpaiHax IIpe3supieHT BUCTyIIa€ IEBHUM rapaHTOM
HaJIeXXHOTO (QYHKIIOHYBaHHSI IHCTUTYTY [HOepXaBM, HATOMICTb IIOJIOXXEHHS
CTOCOBHO apbiTpa 3akpimneHi nuuie y Korcturynili dpanmnii. 3 nboro MoXHa
3po6UTH BUCHOBOK, LI0 IlpesmpenT y ®paHIlil 3fificHIOEe NEeBHY 6ajlaHCYIOUy
(YHKITI0 MDK iHIIMMY OpraHaMy BIIafu.

Oyxe cxoxi 3a CBOIM XapaKTepOM Ta 3MICTOM } IIOBHOBaXXeHHS
[Tpe3nupaeHTIB.

44



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

BigmoBigao mo ctatTi 13 KomcTmrynii ®dpanmnii IlpesuzgenTt Pecny6iiku
Hifnucye opooHAHCH M AeKpeTH, IpuiMHsaTI Pafoto MiHicTpiB. BiH npu3Hadae Ha
LMBINIbHI ¥ BiMICHKOBI ZlepXXaBHi mmocazu. [lep>XaBHi pagHUKY, BEeJIMKUM KaHLIJIED
[ToyecHOrO JIeTiOHY, IIOCIM, HaA3BMYAMHI IIOCIIAaHHMKY, CTApLIi pPagHMUKMU
PaxyHKOBOI ImanaTy, rpedekTy, IpeACcTaBHUKY YPAAY Y 3aMOPCBKMUX TEPUTOPIAX,
reHepany, peKTOpM  aKafeMil, [OUPeKTOpM  LIeHTPalbHUX  BiJOMCTB
IpM3HAYAOThCS Pafjoro MiHiCTpiB. BiANOBImHMN 3aKOH BM3HAYa€ TAKOX iHILIL
nocazy, IpU3HavYeHHs Ha SIKi IpoBoAMThCS Pafjolo MiHICTpIB, a TAaK0XX YMOBH, Ha
HificTaBi IKMX IIPAaBO IIPM3HAUYEHHs, LI0 HAJIEXUTh IPe3suAeHTOBI Pecmyo6itiky,
MOXe 6yTHU [eJIeroBaHO IM [JIsl IPUMHSTTS pilleHb Biff iMeHi npesuaeHTa. Kpim
TOro, [Ipe3ueHT pecy6JIiKy € IJIaBOI0 36POMHMUX CHUIL. BiH rOJIOBY€ Y BUILIMX pafax
1 KOMiTeTax HalllOHAaJIbHOI 060POHN.

KpiMm Toro, BcTaHOBJIEHO celMdiuHi ITIOBHOBaXEHHS 110710 pedepeHAyMY.
Tak, 3a 3mictoM cTaTTi 11 KouHctutyuil ®paniii I[TpesupeHT Pecny6imiku 3a
nporosulieto Ypsaay mig dac cecil [TapiaMeHTy a60 3a CIIUJIBHOIO IIPOIIO3MIIIEOD
obox mamaT IlapmaMeHTy, Li0 Ny6IiKyeTbcsa B OQilitHOMY BICHMKY, MOXe
nepepaTy Ha pedepeHyM 6yOb-IKMUM 3aKOHOIIPOEKT IIPO OpraHisariito ep>XaBHOL
BIIagy, Ipo pedopMy, 10 CTOCYIOTHCS €KOHOMIUHOI UM COIfiaJIbHOI IIOJIITUKY Ta
Iy6JIIYHMX CITYXX6, L0 IM CIIPUSIIOTH, a60 CIIPSIMOBaHMI Ha CXBaJIeHHA paTudikalii
6yZb-IKOI0 [OTOBODPY, SIKMH, He BCTYIIAlOUM y CYIIE€PEYHICTh i3 KOHCTUTYIIi€l0,
I03HAYMBCS Ha QYHKI[IOHYBaHHI IHCTUTYTIB. Konu pedbepeHyM OpraHisyeThCs Ha
IIPOIo3uIlito Ypsily, OCTaHHE BUCTYIIA€ IIepef] KOXHO I1ajylaTolo i3 3asiBO10, sIKa
mifymsarae  IOZAnbLIOMY  OOTOBOpeHHI. Konmy  3aKOHOIIPOEKT  CXBaJyeHO
pedepeHAYMOM, NIPE3UAEHT PECIYOIIiKM IPOMYJIIBIYE 3aKOH IIpPOTAroM 15 OHIB
IIiCJIsI OTOJIOLIEHHS Pe3YJIbTaTiB [0JIOCYBaHHS.

Kputuky KaxyTh, 110 GpaHIy3bKUM [apiIaMeHT IIePeTBOPIOETLCS Ha
T'YMOBY II€YaTKY, SIKA CXBAJIIOE BOJIIO IIPE3UEHTA, a AesIKi IOIITUKY 3aKIIMKAOTh
IO HOBOI KOHCTUTYIIi], IKa 3a6e3IeuuTb 6UIbLIY 36aJIaHCOBAHICTH IHCTUTYTIB
Brnagu. [IpeangeHT Pecniy6tiky y ®paHIiii 3a 3aKOHOM Ma€ HabaraTo 61y1blie BlIafy,
HDK 6y[Ab-IKUM IHIINY IPe3UIeHT B EBPOII.

[MosiTonmoru HasuBaOTh 11 HaIliBIPE3UIEHTCHKOL0, OCKINIbKY BOHA Ma€ PUCH
SIK TIPe3UAEHTCHKOI, TaK 1 ITapjlaMeHTChbKOI ¢opMM IIpaBiliHHA. K 1 mpeM'ep-
MiHICTpM B 6araTboxX IaplaMeHTCbKUX AeMOKpaTisx, GpaHLy3bKi Ipe3upeHTH
MaloTh BULIY BUKOHABYY BJIaly i 3HaUHi IOIITUYHI IOBHOBaXXeHHS. Y TOM Xe Yac,
bpaHITy3bKMI IPE3ULEHT TAaKOX € TTIaBO0 AepXXaBy, 06MPAETHCSI BCeHAPOAHO i He
MOXe 6yTU 3MilleHNUY 3 ToCaAy ITapIaMeHTOM.

ITpesupgenTt OpaHUil npusHayae IpeM'ep-MiHICTpa, SAKUM [OIIOMarae
pearnizoByBaTH 1100 a60 Il MONITUYHKUI TOPSAAOK AEHHUI i KepyBaTy 610POKPATIiEL0
3a IOIIOMOTI 010 MiHICTPIB KabiHeTy. 3a BUHSITKOM PiZIKICHUX IIePiofiB, BilOMUX SIK
CHiBICHYBaHHS, [itoui Ipe3upeHTM i mpeM'ep-MiHicTpy ®Ppanuii HamexaTb IO
opHiel OJIITUYHOI MapTil.

®paHIy3bKUM IIapilaMeHT MOXe BIATIPaBUTU Y BIZICTABKYy IIpeM'ep-
MiHICTpa, IKMUM IIOZiNIsIE AesiKi BUKOHABYI IIOBHOBAXXEHHsI, ajie 3aKOHOJaBUMUM
OpraH BBaXXAeTbCsi 6araTbMa IIOJIITOJIOTaMM OOHMM 3 HaMCIAbLIMX V
ZIIeMOKDPaTUYHOMY CBiTi. TMM uacoM, GpaHITy3bKUI IPE3UZEHT MOXXE PO3IYCTUTH
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apJIaMeHT y 6yAb-sIKMM Yac i MoXke O6iMTHM JOro Ayisi IPMUMHSITTS 3aKOHIB y
PI3HMM CIIOCi6, Y TOMY YMCIIi LJISIXOM IIPOBEeZIeHHSI Hal[loHalIbHOI0 pedbepeHayMYy.
I71s1 IOPiIBHSIHHSA, Y CYTO IIPE3UAEHTChKMUX CUCTEMAX, TAaKuX sIK Crionydexi IlllTaTy,
YiTKi KOHCTMTYI[iMHI Me>XXi po3MeXOBYIOTb i 36aJIaHCOBYIOTP BMKOHABUYY i
3aKOHOMABUY BiaAy.

B VkpaiHi X ocHOBHI moBHOBaKeHHS [IpesupaeHTa YKpaiHM 3aKpimieHi
ycraTti 106 KoHCcTmTywii Vkpainm. [J1aBa pOepXaBM 3IMCHIOE TaKOX iHIIL
TIOBHOBaXXeHHS, BU3Ha4eHi KoHCTHUTYIlie0 YKpaiHu.

ITpe3aupeHT YKpaiHM Ha OCHOBI Ta Ha BMKOHAHHSA KOHCTUTYLII i 3aKOHIB
YxpaiHu Bupia€e yKasy Ta po3NOPSHKEHHS, IKi € 060B'sI3KOBYMMY 10 BUKOHAHHS Ha
TepuTopil YKpaiuu. BsaeMogitouu 3 yciMa rinkamu Bnagy, [IpesuieHT IpusHadae
4YJIeHIB OpraHiB BMKOHABYOI BJIafy, MOXe 6paTy y4acThb y 3aciflaHHAX ypsay, a
TaKOXX MaTy IpeAcTaBHUKIB y KabiHeTi MiHicTpiB Ykpainu, KoHCTUTYLiTHOMY
Cygi, BepxoBHin Pagi YKpaily, 3fiMICHIOE TIAIMCaHHS 3aKOHIB.

YV 30BHILIHIV HOMITHIII ITIOBHOBaXKeHHS [IpesuzieHTa BU3HAYEHO CTATTEIO
102 Korctutyuil Ykpaiuu. ITpesuzeHT, sik 'oyioBa iepXXaBy, BUCTYIIA€ Bif 1 iMeHi,
npefcTaBnsie YKpaiHy y MDKHApOOHMX BIOHOCHHAX, Befie IIePeroBOpM Ta
yKJIaZjlae MDKHapOAHI [OOTOBOPM Biff IMeHi Jep)XXaB}, a TaKOX Kepye BCi€lo
30BHILIHBOIIOIITUYHOO JisTNIbHICTIO YKpaiHu.

[IpesupeHT YKpalHM He MOXe IlepefjaBaT¥ CBOI IIOBHOBAXXEHHSI IHIIMM
oco6aM abo opraHam.

I'maBa pOepXXaBM KOPUCTYETBCSI IIPAaBOM HEJIOTOPKAHHOCTI Ha dYac
BMKOHAHHSI IIOBHOBaXKeHb. 3a IIOCSAATAaHHS Ha 4ecTb i rigHicTe IlpesuzeHTa
VxpailHy BUHHI 0CO6M IPUTATAIOTHCS [0 BiANIOBIAAIbHOCTI Ha IIiJCTaBi 3aKOHY.

[IpesupeHT YKpalHM BMKOHYE CBOI IIOBHOBa)XXEHHSI [0 BCTYIly Ha IIOCT
HOoBooOpaHoro IlpesmpeHTa VYkpaiuu. I[loBHOBaXeHHsI I'7aBM [AepXaBu
IPUIOIVNHSIOTBCS JOCTPOKOBO Y pasi BiACTaBKY; HEMOXJIMBOCTI BUKOHYBaTU CBOIL
TIOBHOBAXXEHHSI 32 CTAHOM 37I0POB'S; yCYHEHHSI 3 II0CTa B MOPSAKY IMIIIYMEHTY;
CMepTi.

3BaHHs [Ipe3uzieHTa YKpaiHM OXOPOHSIETBCS 3aKOHOM i 36epiraeTbcs 3a
HUM [OBIUHO, sIKUIO Tinbky [Ipe3mpaeHT VKpaiHu He 6yB YCYHEHMM 3 IIOCTA B
TIOPSAAKY IMIIYMEHTY.

Crnip BigsHaumTy, 10 B YKpaiHi, gk i y ®paHii, [TpesuzeHT € BepxoBHUM
F'onoBHOKOMaHAyBaueM 36poMHuMXx Cun YKpaiHu; IIpu3Hadae Ha IIOCafgyu Ta
3BUIBHSIE 3 IIOCaf BUIIe KOMaHAyBaHHs 36ponHuMx Cuy YKpalHM, IHLIUX
BilfCbKOBUX GOPMYBaHBb; 37IiIICHIOE KEPIBHUIITBO Y cdhepax HallioHANIbHOI 6€3IIeKK
Ta 060POHMU fIePXXaBMU.

IIlo X CTOETbCSA BiAMIHHOCTEM, TO BapTO 3a3HAUMUTH, LIO BiZIIOBIAHO IO
ctatTi 9 KoHctutynii ®pannii [TpesuzeHT Pecniy6iiku ronmoBye B Pagi MiHicTpiB.
HaTtoMmicTb B YkpaiHi Ypsg odomtoe ITpeM'ep-MiHicTp YkpalHu Ta Ha IificTaBi
crarti 25 3akoHy VkpaiHu «[Ipo Kab6imer MinicTpiB Vkpaiuu» VYpsagn
BiimoBimanbHUM  mepen  IlpesupeHTOM — YKpaiHu, IIpoTe  MOMYy  He
HiAIOPSIIKOBAHUINA.

TakuM UYMHOM, peanbHMM BINUB IIpe3ufieHTa Ha cbepy HalioHaMbHOL
6e3meKy i 060POHM 3aJIEXUTH Biff KUTBKOX UMHHMKIB, L0 € aKTyaJlbHMMM Ta
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BaXXNIMBMMM Ha cborogi. [To-mepure, MOXeMO BiA3HAUUTY KOHCTUTYLIMHMUIA
CTaTyC IMOe3uAEeHTa Ta 0r0 IIOBHOBaXXeHHS B MUPHMIA Yac, a II0-IPYTe, IOJIiTHYHA
CUTyallis, L0 XapaKTepU3YeThCs, IMEepeAyciM, CKIIafoM IapjaMeHTy. Y xogi
ZJOCIIiMXeHHsI BCTAHOBJIEHO, L0 KOHCTUTYLIMHMM cTaTyc Inpe3mpeHTa dpanifil
nepep6avae 61TbLINI BIUIMB Ha BUKOHABYY BJIaZly, aHDX B YKpaiuu. Bia bakTuuHO
0YOJIIOE BMKOHABYY BJIafly B MUPHMI Yac, TOJIOBY€E Ha 3acCiflaHHAX ypsany — Pazgn
MIiHIiCTpiB, mignucye akTy ypsapy. CaMe 1ie flae 1OMY JOCUTD BEJIMKI MOXJIMBOCTL
BIUIMBY Ha chepy HarioHanbHOI 6e3meky i 060poHM (OKpiM TX 6e3rocepenHix
TIOBHOBAXXEHb, sIKi B I1iyt cdepi BiH Mae).

VKpalHCBbKUM IIPe3UeHT Ma€ IIOPIBHSIHO OOMEXEHi IIOBHOBAXXEHHSI Y
cdepi BMKOHaBYOI Bnagy. 1o npukiazgy, y cdepi 060poHM i 30BHILIHBOI IIOJIITUKHA
BIH TIJIbKY BHOCUTD IIOZJaHHS HA [IOCaAy A BOX MIHICTPIB — 060POHM 1 3aKOPAOHHMUX
crpas. Ha 1[boMY, BUXOASTYM 3 KOHCTUTYILIITHUX II0JIOXKEHD, 10TO IIOBHOBAXXEHHSA Y
chepi BMKOHABUYOI BT BUUEPIIYIOTbCS. TOMYy 3arajioM BMXifHI I0o3uIlii nijono
BJIaflHOTO BINBY Ipe3upeHTIB OpaHIil B YkpalHu Ha cdepy HalioHaIbHOL
6e3mnexy i 060poHM pi3Hi. OffHAK HaBeZleH1 0CO6JIMBOCTI KOHCTUTYIIIMHOTO CTAaTyCy
npesufeHTa KOMIIEHCYIOTbCS IOJIITMYHMM CKJIQIOM IIapjiiaMeHTy. OCKinbKu
IIpe3upeHT Ma€ 6LIbLIICTL B BepxoBHiM Pazi Ykpainy, pakTUYHO BiH Ta 10ro odic
MaloTb peasibHy Biagy Liofo GopMyBaHHS ypsAy 1 BIUIMBAOTh Ha MOTO
OisITTBbHICTD.

AOKTPUHA «AEMOKPATII, 3ATHOI CEBE 3AXUCTUTW>
TA 1 BIBOBPAXXEHHA B KOHCTUTYLLIUHINA IOPUCTIPY AEHLLIT

KocTloHiHa AHacTacis (cTygeHTKa)

JIbBIBCbKMI HaljioHalbHUI yHiBepCUTET iMeHi IBaHa ®paHka
(HaykoBuii kepiBHUK: OKTOP (inocoii B ranysi npasa [y6ac B. B.)

Konnennjiss «meMokparil, 37aTHOI ce6e 3aXUCTUTU» («BOMOBHMYOL
ZIIeMOKpaTii») € BiIOMOI0 cepel BUYEHMX-KOHCTUTYIIIOHAJICTIB [aBHO. BTiM
0CO06JIMBOI aKTYaJIbHOCTI BOHA Ha6yJIa y 3B's13KY 3 3arpo3aM HallioOHaIbHiM 6e3Ielli
Ta yMoBaMu. OCO6GIMBO aKTyalbHOI ZaHa KOHIENIlisT € B YKpalHi Ta IHIIUX
ZlepXXaBax, sIKi 6yZIy10Thb IeMOKpAaTilo Ha TIIi ToTaniTapHoro (y BUagky YKpainu —
KOMYHICTMYHOr0) pexuMmy. CborogHi VkpaiHa BIOPOBafKye MeXaHi3Mu
«BOMOBHMYO]I ZIeMOKpaTii», sKi € HeobXiguuM 3 2014 polli, TUM 6inblLIe 3 II0YATKY
TIOBHOMACIITAa6HOr0 BTOPrHEeHHS y 2022 po1ii. BapTo 3a3HauMTH, 110 ZJIsI 3aXUCTY
JeMOKpaTil, HaIlioHajIbHOI 6e3meKy, COGOPHOCTi, TEPMUTOpPiaJIbHOI ILTICHOCTI
IepXaByM IHCTPYMEHTM «BOMOBHMYOI [eMOKpaTil» MaloTb 6YTM [i€BUMMU.
OueBUAHO, 327151 BIOCKOHAJIEHHSI IHCTPYMEHTIB HEO6XIHI CIIepLIy JOCIIiHKeHHS
y OaHiu TeMi.

OCHOBOO PO3YMIHHSI AOKTPUHM «OEeMOKpPATil, 37[laTHOI ce6e 3aXUCTUTU» €
pO3yMiHHS IIpMpozaM camoi pAeMokparil. BomHodac, B Haylli HEMOXJIMBO
BMOKDPEMUTH ENVHE BU3HAUEHHS eMOKpaTii, 60 BM3HAUeHHS TePMiHY 3aJIeXXUTH
Bil CTOPOHM IIpM3MM, Uepe3 SIKYy BMBYAETbCS [aHe IIOHATTS. Bimomo, uio
Z[IeMOKpAaTisl yTBOPMIIAcs B CTapoAaBHil I'perrii, a HMHI Ie € BiAT0JI0COK ZIeMOKpATii,
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TO6TO Ii TpaHchopMallisi. 3aJIeXXHO Bif IIOIJISIAIB HaYKOBIiB, TpaHC)OpMOBaHY
ZIeEMOKPATIl0 IIOSICHIOIOTD, SIK Pe3yJIbTaT, METOZ, IOJIITUYHY KYJIbTYypPy UM HaBiTh
CMMBOJI 3araJIbHO-IIONYJISIPHOIO PillIeHHS.

Ha Mii mmornsag, 3aieXxHo Bif IpUpoay iCHyBaHHSA Ta MeXaHi3MiB peartisargii
IeMOKpaTii, OCTaHHI0O MOXHa TaKO0X IIOHIIUTU Ha «ULITYUYHY» Ta «IPUPOIHIO».
IMourmpeHoo ¢GopMolo ZeMoKpaTii B CydYaCHOMY CBITI € «KOHCTUTYIIiIHa
ZIIEMOKDATisi», IKy MM DO3IJISAAAEMO SIK 6aJIaHCYIOUMM aKT MiX BEPXOBEHCTBOM
IIpaBa, OCHOBHMMM IIPaBaMM Ta CAMO0 IEMOKPATIEL0.

V cydacHOMY CBITi [JeMOKpaTisi HOTpebye 3axUCTy, TOMY KOHIIEMIIit0
«BOMOBHMYOI [EeMOKpAaTil» MOXXHa pO3INIsSfAaTy SK OCOGNMBMM IMifgxim no
TPOMAaZTHCBKOI'O CYCIIUIBCTBA, 3TiAHO SIKOrO Ji€ CTYpOOBaHICTD L0 3aXUCTY
OCHOBHMX LIIHHOCTeH, 3a60pOHa IIOJIITUYHOI AisTIIBHOCTI Ta BUCTYIIIB CKEPOBAaHUX
IPOTY HOeMOKPAaTUUYHMX IIPMHIUIIIB, @ TAaKOX 3abe3IleuyeHHs, IIPU OCO6JIMBUX
CTaHax B ZIepXXaBi, 3arpo3aM HaIllOHAJIbHOI 6e3IIeKM.

B VkpaiHi KOHIIeII[ii «BOMOBHMYOI AEeMOKpATil» lie LIIAXOM 6araTbox
0o6MeXeHb, SIK 7SI 3aXMCTy AeMOKparTil Bif 11 3HMIUIeHHs, Bifj IepeTBOPEHHS
JEeMOKpaTil Ha IHCTPYMEHT IIOIyJIi3My, TaK 1 ZJis1 36epeXXeHHs Hal[iOHaJIbHOI
6esmnexku B zepxaBi. Tak, y 2015 poiji 6yB IpUMHSTUNM 3aKOH, LI0 IlepefdauyaB
3aCy/KeHHsI KOMYHICTMYHOIO Ta HAaIiOHaJI-COLialiCTMYHOro (HAI[MCTCHKOIO)
TOTaJIITADHUX PEXUMIB B YKpaiHi Ta 3a60pOHY IIpoIlaraHay iXHboi cMMBOJIiKY (N2
317-VIII 3i aminamu Bifg 9 kBiTHs 2015 poky). 16 numHsa 2019 poKy 3rafjaHuil 3aKoH
6yB BuaHaHMM KoucTutyninauM CyzoM VkpaiHM TakuMM, LIO BifimoBifae
KoHcTuTymii YkpaiHm. 3axmuujaiouyM YKpalHCbKy MOBY SIK  JAepXaBHY
KoHcTuTyninaum Cypn YKpalHM BU3HAUMB, 30KpeMa: , ..6y[b-sIKi 3a3iXaHHs Ha
IOPUAOMYHUMA CTATyC YKpPalHCbKOI MOBM SIK [ep)XaBHOI Ha TepuTopil YKpaiHu
HENPUNIYCTUMI, OCKIIBKM IOPYLIYIOTb KOHCTUTYI[IMHUM JaZi [epXaBH,
3arpoXYyIOThb HAIlOHAJIbHIM 6e3meIli Ta CcaMOMYy ICHYBaHHIO [Oep>XaBHOCTIL
Ykpaiun" “.B yMoBax 3acTocyBaHHS Pocincrkoro ®epmepariiero (ii cy6'ekTamu
BJIaZJHUX IOBHOBaXXeHb, IIOCAZIOBISIMMY, a TAKOX 11 HaIMaHISIMY, XXYpPHAaJliCTaM¥y,
MUTIISIMM TOLIO) Pi3HUX 3ac06iB ILimecnpsiMoBaHOro GOpMyBaHHS HETaTUBHOTO
o6pasy VYKpalHM [pPOTHZIS [OepXXaBi-arpecopy 3[iMCHIOETBCSI TaKOX B
iHpopManinHil cbepi £K CKIAAHUK HallOHANbHOI 6e3IeKM YKPaIHCbKOL
OepxaBu»” — BUCBITIMB mo3urito KoucTuryminuum Cyn Vkpaluu Liozio
06MeXeHHS CBO604M CIIOBa B MeXaxX KOHIJeIIIil «BOMOBHMYOI Ie MOKPATil».

BigTak, M0 MexaHi3MiB IIi€el KOHIIeNNil MOXHa BifHeCTM 3a60OpPOHY Ta
OOMeXeHHsI [OiSIbHOCTI IIONIITMYHMX IIapTil;, 3acymkeHHs Ta 3a60opoHa
KOMYHICTMYHOT0, HAaIliOHANIbHO-COLiaIiICTUYHOrO (HAIMCTCHKOIO) PEXUMY,
CUMBOJIiKY; 06MeXeHHsI IIpaBa Ha CBO6OAY AYMKM i CJIOBa, BilIbHE BUPaXXeHHS
TIOIJISAZiB 1 IepeKoHaHb B iHTepecax HalliOHANIbHOI 6e3MeKy, TepPUTOpPiaylbHOL
LTICHOCTI; IPiOPUTET PO3BUTKY ZepP>XXaBHOI MOBM Ta BUKOPUCTAHHSA 11 y y6ITiuHin
cdepi; BiICTOPOHEHHS Bifl AOCTYIly JO MEeBHUX OepPXXaBHUX IIOocaf TUX OCi6, sIKi
MOXYTb CTAHOBMUTYM 3arpo3y iCHyYBaHHIO [eMOKpaTili UM 3acBigumnu cebe He
TiIHUMM CIIYXUTU Hapohy. OKpiM LIbOT0, IEMOKpPATIsI Y pasi HEraMHoOIro 3aXUCTy
TIPOSIBIISIETHCSI Yepe3 TaKy CBO0 GopMy — peBoIItoIito. PeBomiollist Hece 3a co6010
HACJTiZIKY, SIKi BUPaXXal0Th Pe3yJIbTaTH Ta IT03MIIit0 HapoZy. SIK IpMUKJIIaZ], yCYHEeHHS
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dunykoBmya 3 mocTta [IpesmpenTa YKpaium — ofHa 3 BMMOTI MaWgaHy IIif dac
PeBomoriii I'igHOCTI, a Takox mtocTpanisa cyaniB Koucturyiinaoro Cyny Ykpainu
micrist MaMiaHy.

VKpalHChbKa KOHCTUTYIIMHO-IIPaBOBa MOZEJIb, SIK 6a4MMO, TiCHO IIOB'sI3aHa
3 KOHIJEIILIi€l0 «BOMOBHMYOI [eMOKPATil», IPOTe TUIbKM IIOUYMHAE PO3BMBATH
IHCTPYMeHTH peanisarlii Takol JOKTPUHY, amXxe, Tinbkyu y 2015 poIli po3modyaBcs
CYZIOBMUM pO3IJISAH CIpaBM LIOAO0 3rafiaHol 3ab6opoHyM KomyHicTMYHOI mmapTil
Ykpaiuu (oHOBJTeHO1) i KoMyHicTMYHOI HapTii po6iTHUKIB i censau. [Iys YKpaiuu €
HEOOXITHUM BOCKOHANIUTM IHCTPYMEHTM BIUIMBY KOHIIENIII «BOMOBHUYOL
IeMOKpaTii».

BapTo 3ayBaxkuTy, 110 B YKpaiHi iCHye IepCcIeKTMBa PO3BUTKY BIUIUBY
OOKTPMHM «JEMOKpaTil, 37aTHOI cebe 3axXUCTUTU» B KOHCTUTYLINHIN
opucnpypeHitii. IIpoTSIroM JOCIiHKeHHsI IIepPCIIeKTUBA PO3BUTKY IIPOSIBUIIACS Y
TaKMX  IIPOIIO3UINiSIX: BBECTM  IIPAaKTUKy OOGOB'I3KOBO  BUKOPMUCTAHHS
TPUCKIIaZIOBOI'0 TECTY IIiff Yac 06MeXeHHsI a60 3a60POHM HisTIIBHOCTI MOJIITUYHMUX
TapTi; y34TU IO yBaru IIPOIIO3MIliI0 3a6OPOHUTM KOJIMUIHIM Ta CIIPaBXHIM
YjIeHaM IOJIITUYHUX ITapTil, IKi 3a60poHeHi B YKpaIHi 3aiMaTHUCS IIOJIITUYHOO Ta
JEePXXaBHOX [OiSJIBHICTIO CTPOKOM Ha II'SITh POKIB 3 [HSI 3a60POHM [iSTIIBHOCTL
napTii; BHecTy 3MiHu go KoHcTuTyLil YKpaiHy Ta BUKIacTu cTaTTio 10 y Takin
penaxilii: «[Jep>xaBHOO MOBOO B YKpalHi € yKpalHCbKa MoBa. [lep>XaBa 3abe3mneuye
BCE6IUHMM PO3BUTOK 1 (QYHKIIIOHYyBaHHSI YKpalHCbKOI MOBM B ycCix cdepax
CYCIIiIJIBHOTO XXMTTSI Ha BCil TepuTopil YKpaiuu. B YkpaiHi rapaHTYeThCSI BITbHUMA
PO3BUTOK, BUKOPMCTAHHS 1 3aXMCT MOB HAI[iOHAJIbHUX MEHLIMH YKpaiHu.
HepxaBa crpusic BUBYEHHIO MOB MDKHApPOAHOTO CIIiIIKYBaHHS. 3aCTOCYBaHHS
MOB B YKpaiHi rapanTyeTbcst KOHCTUTYILIi€0 YKpalHM Ta BM3HAYAETHCSI 3aKOHOM».

[TizcyMoBYy10UM, HAaroJIOLIY Ha TOMY, IO CbOT'OAHI IEMOKpPATIisI IOTpebye He
Tinbky ePeKTMBHMX MeXaHI3MIB peanisallii, a TakoX epeKTUBHUX MeXaHi3MiB
3axucTy. s YkpalHu AaHl MeXaHi3MU He06XiTHO PO3BUBATH, TOMY BaXXJIMBUM €
TIOLIYK IIePCIIeKTUBY BAOCKOHAJIEHHSI Ta peaisallil «<BOJOBHU YOI IeMOKPATil».

OBME)XEHHS BNAZV MPABOM
AIK 3ACAA KOHCTUTYLLIAHOIO IAZLY YKPAIHU

MeTpyk OKcaHa (CTypeHTKa)

JIbBiBCbKMI HaljioHaIbHUI yHiBepCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHUK: OKTOP (inocoii B ranysi npasa [y6ac B. B.)

Imel 06MeXXeHOTO IIPaBIIiHHS Ta BEPXOBEHCTBA IIpaBa CTAHOBIISTH OCHOBY
Cy4aCHOTO KOHCTMUTYI[IOHAJIi3My, CYTHICTIO SIKOTO € OOMEeXeHHS CBaBOJIl
ny6I1iyHOI Bllafu Ta 3OiMICHEHHSI CYLOBOI0 KOHTPOJIIO 33 aKTaMM 11 opraHiB 1I0Z0
BIZITIOBIIHOCTI 3acajilaM BepXOBeHCTBa IpaBa. KoHcTutyuinuuyi Cyn Ykpaiuu y
Pintenni N2 1-p/2020 Big 23 ciuust 2020 poky y crapasi N@ 15/2018(746/15) BusHauae
BEPXOBEHCTBO ITPaBa SIK MeXaHi3M 3a6e3Ie4eHHsI KOHTPOJIO HaJ] BUKOPUCTAaHHAM
BIIaZM IePXKABOIO Ta 3aXMCTY JIIOAVHMY Biff CBaBIIbHMX [it ep>XaBHOI Biagm. I e
LIiIJIKOM 3PO3YMIJIO 3 OTJISAAY Ha HasIBHICTS B il apceHarti anapaTy npumycy. o6 He
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06EepHYTHUCSI CBaBOJIEI0 [OEPXaBHUX OPraHiB, IPMMYC 3aBXIMU IIOBMHEH 6yTHU
npaBoBUM. TO6TO BiATIOBiJaTH TaKMM OCHOBHUM KPUTEPISIM SIK: BUJ i Mipa CyBOpO
BM3HAYeHi, 3aCTOCYBaHHSI Bi6yBaeTbCA B IpoljecyalbHUX (opMax (WiTKux
mpolueAypax); € MOXJIMBICTD OCKapXMUTY 3aKOHHICTb TaKOTO IIPMMYCYy B
Hes3aJNeXxXHu cym. dkuio saBepHyTIUCS 0o KoHcTHTy1il YKpaiHy, TO 3ayBaXXMO, LI0
3rafjaHi KpuUTepil 3HAMLIIKU CBOE Bifjo6paXkeHHSI y Ipunmcax crarreu 55 Ta 60,
SAKVIMM IIepef6adeHo OPUAWYHY BiAIIOBiZlaJIbHICTD 3a BigaHHSI UM BUKOHAHHS
3JIOUMHHOI'0 PO3MIOPSHKEHHSI UM HaKa3y, a TAaKoX IIPaBO Ha OCKapXXeHHS B CyAl
pillieHb, A1t UM 6e30iTIIbHOCTI OpraHiB flep>XaBHOI BIIafN.

[1e1HO0 OCHOBOO 06MEXEHHS BIIaZiM € HAIIPAIlOBaHHS JIOZICTBA B ranysi
IpaB MoAguHY. [0JI0BHUM OCSATHEHHSIM 6YJI0 BU3HAHHS IX IPMPOAHMMY, afKe Ije
CIIpMSIJIO IIPaBUIILHOMY YCBiJOMIIEHHIO DOJIi ZIepXXKaBy, sIKa II0JISIra€ 30BCiM He B
TOMy, L[06 maTu mpasa. [IpaBa JIOAMHM — Ile BMMOTM IO [epXXaBMy, sIKi BOHA
IIOBMHHA 3a6e3I1eUyBaTy 1 BTUIIOBATY B XXUTTS Ha PisHUX piBHsAX. Tak, cTaTTs 3
KoucTuTy1ii YkpaiHy IIpOToJIOLIyE, L0 YTBEPIIKEHHS Ta 3abe3IleUeHHs IIpaB i
CBO6OJI JIIOAVHM € TOJIOBHUM 060B'SI3KOM JIepXXaBy, a CTATTs 22 3a3HAYae, L0 IIpu
IPUMHATTI HOBUX 3aKOHIB ab60 BHECEHHI 3MIH [0 UMHHMX He [ONYCKAaeTbCS
3BY)XEHHS 3MICTY Ta 06CSATy iICHYIOUMX IIpaB i cBo6oz. Ha mpukiiazl 1ux cTaTen
MOXXHa IIPOCTEXWTY ITO3UTUBHI i HeraTUBHI 3060B's13aHHS iepXXaBu ¥ cdepi mpaB
JIIOOWHY, LI0 € TOJIOBHUMM 06MeXyBadaMy [epXXaBHOI Bllagu. AmKe BUXOASUN i3
3aKpINJIeHMX IIOJIOXEHb, OpraHy IyOJIIYHOI BjagM I1036aBJIEHI MOXIJIMBOCTIL
IIpUMMAaTU Ha CBiM PO3CYA aKTH, sIKi 6 CKacOByBanyu abo o6MeXyBany IIpaBa i
cBo6oam.

BaxxnmBoro 3acazoro Iopsif 3 O6MeXEeHHSIM BIIafy € IIOLII BJagyu Ha
3aKOHOMABUYy, BUKOHABUYY Ta CYZOBY, L0 3aKpilieHMM y cTaTTi 6 KoHCcTUTyLil
Vkpaign. Moro MeTa — pO3MeXyBaHHS IIOBHOBa)XXeHb i HeJONIyLIeHHS
IpMBJIaCHEHHS IIOBHOTY [epPXXaBHOI BIIafX OfHIEI0 3 I'ilok. Xoua Ijey oAl He
3alepevyye B3aEMOZII MDX pISHMMM TiJIKaMM BJIafiy, OGHAK CYBOPO 3060B'sI3ye€
Zlep>XaBHI OpraHM CaMOCTIHO BMKOHYBaTM CBOI QYHKIJI i ITOBHOBaXXeHHs. Y
cTtaTTi 19 KoHCTUTYyLil YKpalHyu TaKoX 3a3HAYEHO, 110 OpPraHy Aep>XaBHOI BlIagu
3060B'sI3aHl [isATM NMIIe Ha IIifCTaBi, B MeXaxX IIOBHOBAaXEHb Ta Yy CIIOCIO, L0
nepepn6aveni KoncTuryilieto Ta 3akoHaMu Ykpainu. [IpMHLIMI IIOAUTY BIIagu Ta
YiTKOTO OKpEeCJIeHHSI MeX IIOBHOBAXXEHb [EpXXaBHMX OPraHiB HEPO3PUBHO
OB'I3aHMM 13 IPUHIIUMIIOM BEPXOBEHCTBa IIpaBa, YTBEPIXEHHSM Ta
3abe3neueHHSIM IIPaB i CBOGOJ SIK TOJIOBHOI'O OGOB'SI3KY AepXXaBM, 3a60POHOIO
y3ypmanii zepxxaBHol Bnagu. Ik 3asHadvae KoHctutyuivami Cyn Yxpainw, i
IPUIINCK Tepe6yBalOThb y B3aEMO3B'SI3KY Ta Bifjo6paxkaloTh QyHAaMeHTallbHe
TIOJIOXXEHHSI KOHCTUTYIIIOHAJi3My LIOA0 HeOoOXiTHOCTI 06MeXeHHSI AepXaBHOL
BIIaZM 3 METOMO 3abe3eueHHsI IIpaB Ta CBOOOJ, 110 BUIUIMBAE 3i 3MicTy cTaTTi 3
KoncTuTy1ii Ykpaiuu. HeioTpMMaHHS NIPUHIIUITY IIOAINY BIaAU € 3arPO3010 AJIs
KOHCTUTYIIIMHOTO JIafly, IIpaBO BM3HAayYaTU 1 3MIiHIOBaTM SKUM HaJIEXUTh
BUKIJIIOYHO HapoZoBi YKpaiHM, OCKiIbKM HEOAMIHHO IpM3Bee A0 y3ypmarjii A
KOHIIeHTpAllisl BIIaZiX 3aBX/X € 3arP0O3010 AJIs IIPaB i CBO6OZ, afiXXe NpU3Bezie 0
BCTAHOBJIEHHS aHTUIEMOKPATUYHOTO IOJIITUYHOTO PeXuMy. [JoCUTh II0Ka30BUM
y IIbOMY IIJIaHI € BUCHOBOK KoHcTuTyninHoro Cymy Vkpaimu N2 8-B/2019 Bifg
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16.12.2019 poky y cmpaBi 3a KOHCTUTYLIMHMM 3BepHeHHSIM BepxoBHoi Pamgm
YKpaiHM Npo HaZaHHS BUCHOBKY LIOZJO BiZIOBiAHOCTI 3aKOHOIIPOEKTY IIPO
BHeCeHHs1 3MiH po ctarrti 106 KoHcTuTywii Vkpalum. Lleit 3aKOHOIIPOEKT
IIPOIIOHYBAB PO3IIMPUTM IIOBHOBAXXEHHS [IpesmuaeHTa, HafgaBLIM JOMY IIPaBO
YTBOPIOBAaTY He3aJIeXHi perynsaTopHi opranu, HallioHarnbHe aHTMKOPYIILiHE
610po0 VYKpaiuu, NMpu3HaAYaTM Ha IIOCaf¥ Ta 3BUIBHATM 3 mocag [upeKTopa
HalioHanbHOTrO aHTUKOPYILiMHOTO 6r0po YkpaiHu i [upekTopa [lep>XaBHOTO
610po0 posciigyBaHb. Bopgmouac KoHcTuTywivuuy Cypn VKpaldu 3asHAUMB, LIO
«BHeCeHHS 70 KoHCTuTyIii YKpaiHM 3MiH, IIPOIIOHOBaHMX 3aKOHOIIPOEKTOM,
Ipu3Bede [0 BCTAHOBJIEHHS HeBM3HAUYEHMX MeX IIOBHOBaXKeHb I[IpesupeHTa
VKpally ycymeped KOHCTUTYLIIMHOMY IIPMHLIMITY IIOAUTY Aep>KaBHOI BJIagy Ta OO
TOPYLIEHHS CUCTEMY CTPMMYBaHD i IIPOTMBAr MX OpraHaMy Aep>KaBHOI BiIazy,
L0 € 3arpo3010 AJisi 3a6e3MeUeHHS ITPaB i CBO60 1 JIIOAUHY i TpOMafsSHUHA.

OTxe, 06MeXeHHS BIIaZiy IPAaBOM € BaXXJIMBOIO 3aCaZi010 KOHCTUTYLIIMHOTO
yagy YKpaiHy Ta rapaHTielo IpaB i CBo60A JIIOAVHY Ta rTpoMafsHuHa. [lep>XaBHa
BllaZla o6MeXeHa HacaMIlepes NPUPOAHUMM MpaBaMy JIIOAMHMU, sIKi ITIOBMHHA
YTBEPIKYBaTK Ta He MOPYLIYBaTH. 3 I[i€l0 METO0 Ai€ MO BIaX Ta CUCTeMa
CTPMMYBaHb i IIPOTUBAr, LI0 IIOKIMKAHI YHEMOXJIMBIIIOBATY KOHI[EHTpaIlilo Ta
y3ypraiito Biaagy. OCKUIbKY B IPOTUIIEXXHOMY BUIIAAKY Iie 6yZe MOLITOBXOM IO
CTAHOBJIEHHSI aBTOPMUTAPHOIO UM TOTAJIITAPHOIO IIOJNIITMYHOIO PEXMUMY, a TaKi
PeXMMM 3aBXAM HiBeNOIOTH IIpaBa Ta cBo6oAu B CBOIX iHTepecax. ToMy BKpaim
BaXXJIMBO INMJIbHYBATy OOTPMMAaHHS [IUX 3acaf B OiSJIBHOCTI Cy6'€KTIiB BIIafHUX
TIOBHOBAXXE€Hb, a61 YTBEPIKYBaTK YKPAIHY SIK JeMOKPATUYHY i IPaBOBY epXXaBy.

KOHCTUTYLLINHO-NMPABOBUA CTATYC ABTOHOMHOI
PECMYBNIKU KPUM K HEBIZ'€EMHOI CKNIAJ0BOI YACTUHM
YKPAIHU
IOpkie flHa (cTyAeHTKa)

JIbBIBCbKWI HalioHalbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHUK: OKTOP (inocoii B ranysi npasa [y6ac B. B.)

[MuTaHHSA KOHCTUTYLIINHOTO-IIPAaBOBOIO CTaTyCy aBTOHOMIlI y cKiafi
VHITapHOI ZIep>XXaBy € AOBOJIL AMCKYCIMHUM Yy KOHCTUTYLIVHOMY IIPaBi, OCKIIIbKU
Oifgxifn [o BU3HAYEHHS IIOHSITTS «aBTOHOMIsI», Tl OCHOBHMX 3acay Ta Kiacudikairis
He € yHipikoBaHMMM cepefi HayKoBIiB. CbOrofHi, 6araTo fAepXaB MiCTSTb Y
CBOEMY CKJIaJli offHe a60 [eKillbKa aBTOHOMHMX YTBOPEHb (SIK-0T: IcnaHis, Benuka
Bpuranisa, OpaHiisa Ta iHWI), cCTaTyC SIKUX BifipidHsIE€TbHCS MiX co60t0. [J0 TaKMX
IlepXXaB HaJIeXUTh TaKoX YKpalHa, sika Y CBOEMY CKJIaZii MiCTUTb ABTOHOMHY
Pecniy6miky Kpum.

BifmoBiiHO A0 KOHCTUTYLIIMHUX II0JIOXKEHD Y CcKiIafl YkpaiHu ABTOHOMHA
Pecniy6rika KpuMM € afMiHICTPaTMBHOIO TEPMTOPiaJIbHOIO aBTOHOMIE0, ILIO
BoJIOZi€ OUIbIIMM O6CSATOM CaMOCTIMHOCTI, WIMPLIMMM [IOBHOBAXXEHHSIMU
TIOPIBHSIHO 3 IHLIMMM aAMIiHICTPaTUMBHO-TEPUTOPIAIbHUMY OOMHULISIMM, Ta i
SIKOI ITOLIMPIOETHCS HA TEPUTOPI0 ImiBoCTPOBY. Lle 3akpimieHo y poagimi IX Ta X
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KoucTmrynii Ykpaian. [Ipu 1boMy, L0 Ha IIepeKOHAaHHS IIPeiCTaBHMKIB KOPIHHOTO
HaceneHHs KpyMMy pisHOBMJ aBTOHOMII ITiIBOCTPOBY € CYIIEPeWINBUM Ta BUKIIMKAE
BeNMKe HeBAOBOJIeHHs. OpraHisamiiHi CTPYKTypu KPMMCBKOTATapChbKOI'O
HAIIOHAJIBHOTO PYXY Y CBOIM IIporpaMi nmepea6adainy CTBOPEHHS aBTOHOMII nuiIe
IS KPMMCBKMX TaTap, TO6TO HAaI[iOHAJbHO-KYJIbTYPHOIO aBTOHOMHOTIO
yTBOpeHHA. OfHMM i3 KJIIOUOBMX aKTiB, 1[0 IPMCBAYEHUM IIbOMY IIMTAHHIO, €
Hexiapallisi IIpo HaI[iOHAJIbHMY CYBEPEHITET KPYMMCBHKOTATAPChKOT0 HAPOAY, sIKa
npunHaTa Ha Il Kypyntal KpyMcbKOTaTapCchKoro Hapozy 28 uepBHs 1991 poky. B
iy mexJiaparii mpeICTaBHUKY KOPIHHOT'O HaceJlIeHHsI 60MKOoTyBanu 3akoH YPCP
«IIlpo BigHOBNeHHsT Kpumcpkoi ABTOHOMHOI PagsHcbkoi CoIfianicTMYHOL
Pecniy6iiiky» Ta  HaroJOLIyBajXM Ha IIPMHIOMIIAX PIBHOIPABHOCTI Ta
caMOBM3HaueHHi HaponiB. TakoX, Yy Hil 6yJM IIOJIOXXKEHHSI LIOJ0 HeBifeMHOro
IIpaBa BiJIbHO BCTAaHOBIIIOBATY CBill MOJIITMYHMM CTATYC i BiIbHO 3a6e3me4yBaT
€KOHOMIUHMM, COIiaJIbHMM Ta KyJIbTYPHMM pO3BMUTOK. BBaXkaio, L0 IIpu
371iMICHEHHI ITOJIITMKY LI0JI0 U TAHHSI ITIBOCTPOBA, OpraHy e pXXaBHOI BlIaA, IIepPLI
3a BCe, IOBMHHI 6paTy [0 yBaru Io3uifii Ta 6adyeHHsI KOPiHHOI'O HACeJIeHHS —
KPMMCBKMX TaTap, a TAaKOX BPAxXOBYBaTM IIPOIO3MIli 3 IXHBOro 6OKy ILIOZAO
YIOOCKOHAJIEHHSI Y¥ 3MiHM CTaTyCy IiBOCTPOBA Y CKIIaZi IEPXKaBMU.

20 moToro 2014 poky Bifi6yJ10Ch He3aKOHHE BTOPTHEHHS 31 CTOPOHM pocii Ha
TepuTOpito YKpaiHy, BHACIIZOK YOT0 IIIBOCTPIB 6YJI0 OKYIIOBAaHO Ta aHEKCOBAHO.
Anekcis  Kpumy  Bigbynmach  LUISXOM  IIDOBeAEHHSI  TaK  3BaHOIO
«riceBopedepeHAyMy» LIOZO BXOMKEHHS ABTOHOMHOI Pecmy6niku Kpum pmo
ckitagy P® Ha mpaBax 1i cy6'ekTa. BapTo 3ayBaXkuTH, L0 ChOTOLHI cTaTyc
ABTOHOMHOI Pecniy611iky KpyM B yKpalHCbKOMY 3aKOHOZABCTBI BU3HAUAEThCS SIK
THMMYacoBO OKyIIOBaHa TEPUTOPIis, MUTAHHSA SIKOI PeTyIII0eThCsI 3aKOHOM Y KpaiHu
«ITpo 3ab6e3meyeHH IIPaB i CBO60OJ IPOMaisIH Ta IIPABOBUM PEXUM Ha TUMYACOBO
OKYIIOBaHIiM TepurTopili Vkpaium». Hapasi, y 3BsI3Ky 3 II0YaTKOM
IIOBHOMACLITA6HOI0 BTOPTHEHHS, IIOCTAa€ IIMTAHHS He JIMLIE LIOA0 HEeOKYyIIaIlil
TepUTOPIi IIiBOCTPOBa BOEHHUM LIISIXOM, a ¥ BUPILIeHHS IO TUYHMUX IIUTAHb, 1110
nepen6adae MOXJIMBICTD 3MIiHM KOHCTUTYIIMHO-IIPAaBOBOTO cTaTycy Kpumy B
CKJIaZli YHITApHOI [ep>XaBy, POSLIMPEHHSI O6CSATy I[IpaB Ta MOXIJIMBOCTEN
KPMMCBKMX TaTap AK TUTYJIBHOI Halil B yIpaBIIiHHI TepPUTOPi€lo ITiBOCTPOB3,
pebopMyBaHHS OpraHiB My6ITiYHOI BIaAy, sIKi B Ma6yTHbOMY 6yZyThb HabaraTo
edeKTHUBHIlIe Ta TiCHIlIe CIIIBIIPAI[IOBATHU SIK 3 OpraHaMu [ep>XaBHOI BJIaAy, TakK i
3 OpraHaMu MiCI[eBOTO CaMOBpPSIIyBaHHS.

Ilopo oprauiB ny6miyHoi Bnagu, To KoHcTuTylliero Vkpainu
nepenbavaeTbcsi (QYHKIIOHYBaHHS B ABTOHOMHIM Pecny6mini Kpum pBox
OCHOBHUX IHCTUTYTIB Bllafy aBTOHOMII — BepxoBHa Pala ABToHOMHOI Pecniy61tiku
Kpum Ta Papa MinicTpiB ABTOHOMHOI Pecny6miku Kpum. Ilepumit €
TIPEeZICTAaBHUIIBKMM OpPraHOM MiCI[€BOI'0 CAaMOBPSIIYBaHHS, sIKUM 3[IMCHIOE CBOL
TIOBHOBaXXEeHHS Ha ImificTaBi KOHCTUTYLII Ta 3aKOHIB YKpaiHY, a IHUIUY — YPSIHAOM
aBTOHOMII, SKUM 3[IMCHIOE CBOIO BUKOHABYY BIaZly 6e3mocepelHbO Ta Yepes iHuri
opraHy BMKOHaBYOI BiaAyu (MiHiCTEpPCTBa, PeCIy6IIiKaHChKi OpraHM Ta iHLLII).
HianpHICT LMX opraHiB perymoeTbcsi KoHcTuTyLieo Ykpaium, KoHcTUTYLiEO
ABToHOMHOI Pecniy6rikut Kpum Ta 3akoHaMu YKpalHu.
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[TigcymoBylouy, ImpobreMa cTaTycy ABTOHOMHOI Pecmy6rmixum Kpmm sk
afMiHICTPaTMBHOI TepMTOpPiallbHOI aBTOHOMII € aKTyalbHON Ta BMMAarae
HeraMHUX JIiM 3 60KY BIIaZiX, ajlle OCKIIbLKY 3apa3 ABTOHOMHa Pecniy6itika KpuM Bce
LIe 3HAXOOMUTBCS IIifl TMMYACOBOO OKYIIAIli€lo, BBAXKalo, 10 HApasi He[OLJIbHO
IpoBoOuUTHM 6yIb-sKi pedopMyBaHHA y Lit chepi. Be3syMOBHO, TaKOX MMOBIpHMI
TIeperJisag CTaTyCy IIiBOCTPOBA Ta 3MiHA AaHOTO BUAY aBTOHOMIl, BpaXOBYBaBLIN
iHTepecu IIpeiCTAaBHMKIB KOPIHHOTO HaceneHHsI Kpumy.
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CEKLUIA LMBIJIbHOI O NPABA
TA LUUBUJIbHOI O NMPOLLECY

PEANI3ALIA NPUHLUUIMY CBOBOAU 10IrOBOPY
KPI3b MPU3MY AKLIENTY TA ODEPTHU

CaBueHKo BikTop (fOKTOpaHT)

K.F0.H, OLEHT, HayKOBMI criBpo6iTHUK OKC(OPACHKOro yHiBepcUTeTy;
JIOLeHT Kapeapu UnBIinbHO-NPaBOBUX ANCLNIIH
XapkiBcbKoro HayioHasbHOro yHisepcuteTy iMeHi B.H. KapasiHa.
(HaykoBwuii KOHCY/IbTaHT: A.10.H., Maiiganuk P. A.)

OVCII03UTUBHICTD IIMBINIBHOTO IIpaBa 06yMOBIIOE crenudiky Ta mpaBuia
iCHYBaHHS BIfIIOBIfHUX IIPaBOBIAHOCMH, $IKi IDYHTYIOTbCSI Ha BIJIBHOMY
BOJIEBUMSIBIIEHHI, IPMHIIUIIAX CIIPAaBEAJIMBOCTI Ta CBO6OAM HOroBopy. OfHMM 3
KJIIOYOBMX CIIOCO6IB peaiisalil cBo6o4y IOroBOpY € odepTa Ta akILeIT, sIK 6as3uc
II1sI BUHMKHEHHS [OTOBIPHMX IIPABOBIZTHOCHUH.

IOnss Toro njo6 odepra Ta akilenT 6yIyM IIPaBOMIPHMMM, BOHM MalOThb
BIAIIOBijaT¥ IPUMHLMIIAaM [OTOBIpHOro IpaBa. M.A. AnseH6epr B IIpasIii
Foundational principles of contract law BMOKpeMUB YOTUDPY OCHOBHI IIPUHIIUIIN
ZIOTOBIpHOTO IIpaBa: 1) METO0 [OTOBIPHOTO IIpaBa Ma€ G6YTU HOCATHEHHS Iijien
CTOPIH B yroziax Ipy OTPMMaHHI BiAIOBIHMUX IOJIITUYHNUX Ta MOPaJIbHUX YMOB,
TaKMX SIK CBO6GOAA Biff IPMMYCY Ta LIAXPaMCTBa, Ta JOTPUMMAaHHS BifAMIOBIAHMX
o6MeXeHb, TaKUX K Ai€3MaTHICTb Ta 3aKOHHICTh; 2) YMOBM Ta 06MeXeHHSI Ha
OOCSITHEHHsI LiiJIe) CTOPIH B yroZax, a TaKOX CIIOCI6 IIpM SIKOMY BOHM
BCTAHOBJIIOIOTHCS,, ITIOBMHHI CKJIaflaTUCS 3 TaKMX I[IpaBwWj, $Ki HaMKpalie
BPaxOBYIOTh YCi MTOJIITHYHI, MOpaJibHi Ta eMIIipMYHI IIPaBUJIa, 110 3aCTOCOBYOTHCS
1 3aCIyroBylOTh Ha IIOBary; 3) SKIO CTOPOHM IIPSIMO UM OIIOCEPEAKOBAaHO He
BPETYIIIOBalIX IIUTAHHS, BOHO Ma€ PEryJIloBaTUCS IIPaBUIIOM 32 YMOBYaHHSAM
(3axoHOM); 4) iHuII HOPMM [OTOBIPHOTO IIpaBa, Taki K Ti, L0 PETYIIOIOTb
MOXXJIMBICTD IPMMYCOBOT0 BUKOHAHHSA 3060B'I3aHH, 32C00M IIPAaBOBOI'0 3aXUCTY
BiI IOpyLIeHHS 3000B'SI3aHHS], BUIIPAaBJAHHS HEBUKOHAHHSI 3060B'sI3aHB,
HACJiIK¥ HeBMKOHAHHS YMOB JJOI'0BOPY, [IOBMHHI BM3HAYATUCS TaK CaMO.

B ocHOBI 0depTH Ta aKLeNTy 3HAXOAUTHCSI peaslisarlis IpMHLIMUIIIB CBO60AM
ZIIOTOBOPY Ta ZIOOPOCOBICHOCTI, a/pke caMe BOHM MAlOTh KJIIOUOBE 3HAUYEHHS Ha
eTalli yKIIaflaHHs OTOBODPY. 3a3HaYeHi IPUHIUIIN € IIPSIMUM BTiJI€HHSIM IOHSATTS
CBO6OZIM BOJIi, IKY 1lle Ha3MBalOTh CBO60M010 it Ta cBo60010 B160PY. DaKTUYHO,
BM3HAYEHHSI CBOGOAM BOJII B LMBIIIbHO-IIPABOBOMY DPO3YMiHHI 3BOAUTBCS [0
3JaTHOCTL JIIOOMHM YCBIZIOMJIEHO, BIIBHO Ta CaMOCTIMHO IIpUMMAaTH Ta
pearnisoByBaTH pillleHHS LUIOA0 YYaCTI B IMBIIBHUX IIPAaBOBIITHOCUHAX.

Odepra Ta axienT I'PYHTYIOTBCS Ha CBO6GOAL BOJI, SIK MOXIJIMBOCTL
IpUMMaTU Ta pealli3oBYBaTy BJACHI piuleHHSA. Ogepra Ta aKyemdT € IPaBOBOI0
dopmoro o6iggHKM. TaKk O@EpeHT BHUpa)xae BJIACHY CBO60ZJYy BOJII dYepe3
IIPOO3HIJIIO YK/IACTH JOrOBIP, 3 aKIJeITaHT, Yyepe3 il mpuiHATTA. To6T0, CTOPDOHH
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O6ILAI0OTh OMH OFHOMY, LJO BI3bMYyTh Ha cebe IIeBHI 060BA3KH, SKI OyZYTh
BHKOHYBATH HATEXXHHUM YMHOM. HAIpHKIIAZ, 33 JOrOBOPOM KYHIIBIII-IIPOJAXY
mpogaBerp 06ide IepegaTyi ToBap 3a MEBHY CyMy (o@epTa) a IOKyrmenpb o06Iae
FOr0 OIVIATHTH Ta IPHHHATH (aKLEIT).

V TloctaHoBi CymoBoi majaTy y LMBIUIBHMX CIpaBax BepxoBHoro Cyny
Vxpaiuu Bif 25.12.2013 p. y cripaBi N2 6-11811¢13 3a3HaUeHO, 110 BOJISI CTOPiH ITOJISATaE
B IXHIN 3rofji B3sITU Ha cebe IIeBHi 060B'I3KYM, BOHA IIOBMHHA 6YTU B3aEMHOIO,
ZIBOCTOPOHHBOIO 1 CIIPSIMOBAHOIO HA HOCSTHEHHS MEeBHOI MeTu. TaKMM UMHOM,
IOTOBIp € Y3ro/DXeHHSIM CBOGOAM BOJII CTOpiH Ta ©DOTpebye IOEAHAHHS
BHYTpPILIHBOI BOJi (6akaHHs, iHTepec) Ta BOJIeBUSBIIEHHS y GopMi odepTu Ta
akienTy. [JoroBip MoXe 6yTHM HIiCHMM JIMLIe KOJIYM BOJII Ta BOJIEBUSIBJIEHHS
criBnagaoTh. Koy BOHM He CIIiBIIaZlal0Th, BUSHAETHCS IIPYMAT BHY TPILIHBOI BOJTI
HaJ 30BHILIHBOO, L0 MiATBEPKYETHCSA BUSHAHHSAM He[iICHMMMY IIDABOYMHIB 3
BajilaMM BOJIi.

dx 3asmavae M. JIo66an B mpaii The formation of contracts: offer and
acceptance, akienT Ta odepTa € CI0CO60M peasisaliii cBo6oam Boii. Bomu
33J0BOJIBHSIIOTH OCHOBHY YMOBY YKJIaZJaHHS IOTOBOPY — AOCSATHEHHS CTOPOHAMM
TBepAoI B3a€MHOI 3rofy, afpKe IIPOIIO3MIfisl, sika He 6yJia IIPUMHSTA, HE MOXe
CTBOPUTM LOTOBIP, a aKLIeIIT Ma€ BifIoBigaTy opepTi.

cnuibHI MIHIMAJIbHI CTAHOAAPTU LIUBIJIbHOIO NMPOLLECY
B EBPOMEACbKOMY COI03I: 3MICT NOHATTA

Bpuu flpocnae (acnipaHT)

HavioHanbHuii yHiBepeuteT "Kueso-MorunsHcbka akagemis”
(HaykoBwii kepiBHuk: gou. XaHuk-locnonitak P. 10.)

B ykpalHCBbKOMY IIPaBOBOMY AMUCKYPCi ZOBOJII YacTO BMKOPUCTOBYIOTH
TIOHSITTSI "€BPOIIENMCHKI CTaHAapTH', "cTaHZapTu €C", "MDKXHApPOAHI cTaH#apTH" "
IHLII CXO0XI, X04Ya M uacTille 6e3 BKa3iBKM Ha IX KOHKpPeTHE HaIlOBHeHHS. [Io
IPHUKIIaZly, Cepel pe3yJNbTaTiB YIPOBaDKEHHS 4YMHHOI CTpaTerii posBUTKY
CUCTEMM IIPaBOCYAAs Ta KOHCTUTYIIMHOIO CyZouMHCTBa Ha 2021-2023 poky,
3aTBepXeHoI yka3oM [IpesuzenTa Ykpaiuu N2 231/2021 Big 11 uepBHS 2021 poky,
BM3HAYAETBCS 'TIPOZIOBXEHHSI BIIPOBa/KEHHSI MDKHApPOAHUX CTaHZAPTIB i
Kpauux npakTuk Pagy €Bpomnu i €EBponeicbkoro Coro3y".!

Cepen BM3HaueHb TepMiHy "cTaHZapT' CcJIOBHMK MeppiaM-Be6cTep
IIPOIIOHYE "IIOCH, BCTAHOBIIEHE BJIaZI010, 3BUYAEM ab60 3arajibHOMO JJOMOBJIEHICTIO
K Mofenb a6o mpmkiaang'? 3-MOMDK TPhOX HaBeNeHWUX BHMlle "CTaHAapTiB"
IOpUOMYHA EHILMKIIONeZiss BM3HaAuvae JuLle " MDKHaApoAHi cTaHmapTu' sK
MDKHapOAHO-IIPAaBOBI HOPMM 1 IIPMHIIUIIYM, LIO 3aKPIIlJIIOIOTH CTaHAAPTU30BaHi
IIpaBuUJIa IIOBeAIHKM CY6'€KTIB MDKHApPOJHOrO IIpaBa y TMX 4M iHWIMX cdepax

! CTpaTerist po3BUTKY CUCTEMM MPaABOCYLASI Ta KOHCTUTYLIMHOIO CyJOYMHCTBA Ha 2021-2023 poKH, 3aTBEpIKEHA
yKa3oM IIpesupeHTa Ykpaiau N 231/2021 Bifg 1 4epBHSA 2021 POKY, URL:
https://zakon.rada.gov.ua/laws/show/231/2021#Text.
2"Standard", URL: https//www.merriam-webster.com/dictionary/standard.

55


https://zakon.rada.gov.ua/laws/show/231/2021#Text
https://www.merriam-webster.com/dictionary/standard

MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

MDKZepXXaBHOTO CIIIBPOGITHMIITBA, BOHM BCTAHOBJIIOIOTH II€BHI MiHiManbHI
BMMOT'HM, LOTPUMMYBAaTUCS SKMX IIOBMHHI BCi AepXaBy; BOHM MICTATBCS Y
MDKHapPOOHMX HOrOBOpax Ta IHLUIMX MKepesiax MKHApPOAHOro IIpaBa.t

Buxopsium 3 BUUIeHABEJIEHMX BU3HAUEHb [0 O3HAK CTaHZApPTY Y
IIPaBOBOMY CeHCi MOXHa BifJHECTM Taki: 1)Ije — MOZeJb/piBeHb IIPAaBOBOIO
peryioBaHHS Bu3HaueHOI cbhepy; 2) Taka/TaKui MOZENb/PiBEHb BCTAHOBIIIOE
caMe MiHiMaJIbHi BMMOTHM [0 BiAIIOBIZIHOTO IIPaBOBOI'O PETYIIIOBAHHS; 3) Lis1/1ieM
MOZIeNb/piBeHb CKIIAZIaEThCA SIK 3 HOPM-IIPUHITUIIIB, TaK i 3BUYAHUX IPABOBUX
HOpPM; 4) 1is1/11e¥1 MOZeNb/PiBeHD 3aKPIIIIOETHCA Y IEBHUX PKepesiaxX IpaBsa.

Oco6nMBICTIO Ta BOAHOYAC HEOOXIAHICTIO [MJIs IIPABOBOI CUCTEMM
€Bponerncbkoro Cow3y € rapMoHisalliss 3aKOHOZaBCTBa, TO6TO BCTAHOBJIEHHS
EOVHUX i CIINMBHUX (3arajyIbHMX) IIPaBMUJI Y LIOHAMPisHOMaHITHILIMX chepax mis
ycCix gepXxaB-uJieHiB. HaimommpeHinuMu 060B'I3KOBUMMY JI0 BUKOHAHHS aKTaMu
€BponencbKkoro Cow3y € perjiaMeHTM Ta AWPEeKTMBMU. Y TOM dYac sIK mepri
"BCTQHOBJIIOIOTDh 3arajyibHi IIpaBuMIIa, sIKi 3aCTOCOBYIOTbCSI OOHOMAHITHO B YCiX
IepXxaBax-uieHax', APYTi "€ 060B'I3KOBMMM LIOZO KiHIIEBOTO Pe3yJIbTaTy, SKUMI
BOHM MalOTh LOCArTH', a "OmepXaBaM HaZae€TbCS MOXJIMBICTBL BuUO60pPY GopMm i
MeToZiB iMImeMeHTawil'.? CaMe TOMY Ili aKTM YacTO mepef6adyaroTb BUCOKUM
piBeHb Yy3arajbHeHHs Ta IeBHY THYUYKICTb caMe 4uYepe3 3alpoBapPKeHHS
"MiHiMaNbHUX IIpaBuiI" uK-To "MiHiMalIbHUX CTaHOapTiB" 4

[mest X CIiNBbHUX (3aralbHMUX) [JIsI BCiX KpaiH €BporeyicbKoro Cowo3y HOpM
Ta CTaHAapTIiB caMe y cdepi UMBIIBHOTO IHpPOIleCy aKTMBHO OOGTOBOPIOETHCS
ocTaHHi 30 pokiB.

BaxknuBuUM BHECOK Ha LIbOMY LUISAXY 3PO6MIIO HIPUNHSTTS [IUMPEKTUBU
2002/8/EC Bip 27 ciuuss 2003 poky AJjisi IOJIMNLIEHHSI LOCTYIIy ZO IIPaBOCYAZLS B
TPAaHCKOPZIOHHMX CIIOpaxX LIISSXOM BCTAHOBJIEHHS MiHIMalbHUX 3arallbHUX
IIPaBUII, L0 CTOCYIOTHCS IOPUAMYHOI JOTIOMOTH JJIsl TAKMX CIIOPIiB. IK BKa3aHO Y
IIYHKTI 8 mpeaM6yinu 1jiel [IMpeKTUBY, Il OCHOBHA MeTa — rapaHTyBaTU HaJIeXXHUMI
piBeHb IIPAaBOBOI JOIIOMOTY Y TPAHCKOPAOHHUX CIIOpaX LIJISIXOM BCTAHOBJIEHHS
IeBHUX MIHIMaTbHUX CIITbHUX CTAHJIAPTIB, L0 CTOCYOTHCSA IIPABOBOI IOTIOMOTY
y TaKMX cropax.’

Omicnsa BkasaHol [IupekTuBu IpuiHATHI PernamenTt (EC) N2 805/2004
€BponenchbKoro napnamMeHnTy i Papgu Bifg 21 kBiTHs 2004 poKy PO €BPOIIENCHKUM
BMKOHABYMM JIUCT LIOAO He3amepeyHuxX BuUMOTI. lleyt PermaMeHT 6yB "mepuimm
KPOKOM i3 3aIIpoBa/XeHHsI aBTOMaTUYHOI0 BU3HAHHSA CYZOBUX pinleHb y €C 6e3

! IOpuAnYHaA eHUMKIIONeAis: B 6 T. / pepkoin.: IO.C.IlleMuryyeHKo (rosoBa pepkon) Ta iH. - K. "YkpaiHcbka
eHnukionefiss” im. M. IT. Baxxana, 1998, URL: https://leksika.com.ua/18061222/legal/standarti_mizhnarodni.
2 TIpaBo €Bpomnenicbkoro Coroay: mifpy4yHuk/ [P. A. TleTpos (kep. aBT. KoiL), A. O. Bakyinenko, Ban Encysere I1. Ta in]; 3a
pen. P. A TletpoBa. - Bup. 9-Te, 3MiHeHe i gomos. - XapkiB: [TpaBo, 2019. C. 52.
3 MupextuBa (EC) 2017/1371 €Bpomeiicpkoro IlapmamenTty Ta Pagu Bin 5mumHs 2017 poky mpo 60poTh6y 3
LIaXpaiCTBOM, CIPSIMOBAHUMM IIpoTH GiHaHCOBMX iHTepeciB Col03y, KpMMiHaJIBHO-IIPaBOBMMM 3acob6amy, URL:
https://zakon.rada.gov.ua/laws/show/984_008-17#Text.
4 PernameHT (EC) N2805/2004 €BpoIeiiCbKOro mnapnaMeHTy i Pagu Bif 21 kBiTHs1 2004 poKy IIpo €BPOIERCHKMIL
BUKOHABYMUMI JIUCT pie)(o} HesanepeyHux BYMMOT, URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32004R0805.
5 IupexTMBa 2002/8/EC Big 27 ciuts 2003 poKy AJIsi NOJMIMIIEHHS JFOCTYIY O IPaBOCYAAS B TPAHCKOPAOHHMX CIIOPax
LIISTXOM BCTAHOBJIEHHSI MiHIMabHMX 3arajIbHUX IIPAaBUJL, 1[0 CTOCYIOTHCS 10PUAMIHOI IOTIOMOT M AJIsI TAKUX CIIOPIB,
URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:320031.0008 .
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6yOb-IKMX IIPOMDKHMX PO3IJISAZiB abo IIACTaB ZJI BiZIMOBM y BUMKOHAHHI OIS
KOHKDETHMX CIIpaB i BCTAHOBJIEHHS MiHIMaJIbHMX CTAHAAPTIB PO3TIISAAY IIUX
cropis"!

V Toit yac sK y chepax, LI0 PeryiIoTh OKpeMi IIpollecyalbHi MMTAHHS,
Bii6yBasiocsi aKTMBHE NPUMHSTTS akKTiB, L0 BCTAHOBJIIOBAIYM MiHiMaNbHI
3arajibHi IIpaBMJIa Ta CTAaHMAAPTHM iX PeryoBaHHS, €BpoIeCbKuit [lapiaMeHT
3alfHSIB aKTUBHY POJIb B 06CTOOBAHHI ifjel He06XiTHOCTI BUPOOGIIEHHS CIIIBHUX
CTAHZaPTIB AJIsS UMBIUIBHOIO IIPOIlecy B EBpoIecbKoMy CO03i sIK TaKOro.

[Ticnst pokiB aKTMBHUX AMCKYCiM Ta eKCIEePTHUX HaAIpalloBaHb, 4 IUITHS
2017 poky EBponeycbkuii [TapiiaMeHT yXBaJIMB Pe30JIHoLlito 3 mpono3utieto Komicii
LIOZO IPUMHSTTS OUPEKTMBU IIPO CIIUIbHI MiHIMalbHI CTAaHAApPTM LMBUIBHOTO
npouiecy B €BpormeiicbkoMy Cotrosi (2015/2084(INL)).2

Pe3onioIlis MIiCTUTBh [eTalbHY I[IOSICHIOBAJNIbHY 3aIlMCKy, IIpeaM6yiy 3
IPMHINUIIAMU Ta IIJISIMY, IIPOIIO3ULII0 LIOA0 IIPOEKTY AUPEKTUBMU. Y mpeaM6OyIti
BiI3HAYAETHCS, IO "CHCTEMA CIUIbHMUX MIHIMAaNIbHUX CTAaHZAPTIiB Co03y y hopMi
OPMHIMUIIIB Ta IpPaBMUJI CIYTYBaTUMMe IIEPLIMM KpPOKOM [Jisi 36JIMXeHHS
HaI[iOHAJIbHUX HOPM, LI0 PETyII0l0Th LIMBINIbHI ITpoliecyanbHi BigHocuun" 3

K CBIAYUTD IIPOEKT [IMPEKTUBY, OCTAHHS MICTUTb 4 CeKIlil, sKi
CTOCYIOTBCSI CTaHHapTiB 3a6e3lleUeHHsI CIPaBeaJIMBOIO Ta e(peKTHMBHOrO
pe3ynbTaTy, e(QeKTMBHOCTI IIpOllecy, MAOCTYIly JZO CYZLIiB Ta IIpPaBOCYAns,
CIIpaBe[IMBOCTI Ipoljecy BipmoBigHo. KoXXHa 3 cekLiyi Iepen6adae IeBHI
IIPMHIIAIIN IIUMBUIBHOIO IIPOLIECY Ta 3arajibHi IIPaBOBI IIOJIOXKEeHHS Ha pearisallito
BIIMOBIAHUX CTaHAapTiB. SIK CIpaBeJIMBO HATOJIOLIYETHCH, TakKi NPUHIUNN i
3arajbHi IpaBuUia "Hal0Th 3MOTY 3a6e3MeYuTH €OUHI HMiAXoAM N0 Po3rispgy i
BUpILIEHHS cIIpaB y cyai"4

TakuM UMHOM, CIIiIJIbHI MiHIMaJIbHI CTaHAAPTM LIMBUIBHOTO IIpoliecy B €C —
11e BUPO6IIeHI OKpeMMMM aKTaM¥ EBPOIIeNChKOTo CO03y Ta IIPOEKTOM [IMpeKTUBY
MiHIMaNnbHi CHinbHI (3arasnbHi) IOJIOXEHHS Ta IPUHIUIM LUBIIBHOTO IIPOIIECY,
CIIpSIMOBaHi Ha BCTAHOBJIEHHSI €AMHOTO Ta Y3TOXEHOro IIPaBOBOIO
peryJoBaHHS 10T0 HalBXXJIMBILINX acIIeKTiB JIsI YCiX JlepXKaB-4JIeHiB.

!IsapoBa L. O. TeopeTuuHi i TpakTHUYHI 3acafy rapMOHi3alil [UBITHHOrO Ipoljecy EBpomecbkoro Coway Ta YKpaiuu/
[uC. ... A-pa 1op. Hayk: 12.00.03. Kuis, 2016. C. 128.
2 Pesomoniss €Bpomneiicbkoro IlapnameHTy Bif 4 nunHs 2017 poky 3 mpomosuiiero Komicil wiofo mpuitHATTS
AUPEeKTUBY IIPO CIIUIbHI MiHIMaJbHI CTaHAapTy LMBIIBHOIO Ipoliecy B €BpormeiicbkoMy Corosi, URL: https:/eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017IP0282.
3 HayKoBO-IIPaKTUYHMI KOMEHTAp [0 LIMBIIBHOTO IIPOLjeCyalIbHOT 0 3aKOHOAABCTBAa EBPoMeichbKoro Cotody. YacTuHa
2/ 3a sar. pez. I IsapoBoi, koin. aBTop. P. 0. Xanuk-Tlocnonitak, H. I0. ITauuy, B. B. Tepexos, A. C. KoBTyH. Kuis: B[]
Iaxop, 2018. C. 20.
4IsapoBa L. O. CinibHi CTAaHAAPTM UMBIIBLHOrO IIpoliecy B €C: 3arajibHa XapaKTePUCTHUKA Ta IePCIeKTUBY peasisalfil.
HaykoBi 3ammcky HaYKMA. Opygnydi Hayky. 2018. T. 1. C. 58.
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OCOBJIMBOCTI PEAJII3ALLIT OCOBMCTOIO
HEMAMHOBOI'O NMPABA HA IOHOPCTBO

360piBcbkuii IOpili- AHTOHI (acnipaHT)

JIbBiBCbKMI HaLiOHaIbHWI yHIBEPCUTET iMeHi IBaHa ®paHKa
(HayxoBwii kepisHuk: npog. Koccak B.M.)

B  KOHTeKCTI LMBUIBHMX  HOpaBOBigHOCMH  ¢GopMma  peasmisaiil
IPaBOCY6'€KTHOCTI 3aJieXXHaA BiZf BOJIEBUSIBIIEHHSI Cy6'€KTa Ta OCOGJIMBOCTEN
IIPaBOBIHOLIEHHS, yYaCHUKOM SIKOT0 BiH €. 3 ypaxyBaHHSIM IIMBIILHO-IIPaBOBOT0
CTaTyCy Pi3HMX CY6'E€KTIB IIMBIIBPHOIO IIpaBa, a TAKOX OCOGJIMBOCTEN CaMUX
IIPaBOBILHOCKH 6y[e 3OIMCHIOBATUCS OIITMMAJNIbHMM BM6Ip peasnisallil MBUIbHOL
TIPaBOCY6 €KTHOCTI.

KiHIleBUM pe3ynbTaTOM BMKOPMUCTAHHSI IIeBHOI (GopMM 3[iICHEHHS
LMBUIBHOI IIPaBOCY6'€EKTHOCTL € peasisallii eJIeMeHTIB LMBUIbBHO-IIPaBOBOIO
CTaTyCy, 30KpeMa LIMBIUILHUX IIPaB Cy6'€KTIB IPMBATHOTO IIPaBa, B TOMY 4YMCIIi
HeMaWHOBUX ITpaB. KonkpeTHa popMa pearnisalil 0co61CTOro HEMaMHOBOIO IIpaBa
06pa€eTbCS CaMMM CYy6'eKTOM, IKLIO IHLIE He ITepef6adeH0 3aKOHOM.

Peasisallis 0co6MCTOr0 HEMAaMHOBOIO IIpaBa Ha [JOHOPCTBO MOXe
3OIMCHUTMCSI Ha IMifACTaBi OLHOCTOPOHHBOTO IIPAaBOUMHY y  BUTIIISAAL
noindopMoBaHoi 3roay GhisMUHOol 0co6M Ha BUKOPUCTAHHS 10T'0 OPraHiB Ta iHLINX
aHaTOMIUHMX MaTepiaiB. 3aKoHoM YKpaiuu «I[1po 3acTOCyBaHHS TpaHCIIaHTaIlil
aHATOMIUHMX MarTepialliB JIIOAMHI» 1.4 CT.14 mepepb6adeHo, 10 Yy IIOBHOJITHBOI
ZiesgaTHOI Gi3MuHOI 0c06M, MOXKe 6YTY BMIIyUYeHO aHAaTOMIUHI MaTepianu IuuIe 3a
HasIBHOCTI ii JOGPOBUIBHOI Ta YCBIAOMIJIEHOI 3roAM Ha LOHOPCTBO aHATOMIYHUX
MarTepianiB, HafaHiM y OUCbMOBIN ¢opmi. OTXe, MAeTbCsI Npo (GiKCoBaHE
BOJIEBUSIBIIEHHSI 0CO6M LIOJO peasisariii oco6MCTOr0 HeMalHOBOI'O IIpaBa Ha
ZIIOHOPCTRO.

HapasHs 3rogu € fiero, sika BUCTyIae GoOpMO0 pearisarii oco6uCcToro
HeMaWHOBOr0 IIpaBa GisMuHoI 0c06M Ha OHOPCTBO. B paMKax TaKoro IpaBOYUHY
¢disuyHa ocoba peartisye CBOIO Ai€3aTHICTB. s IbOTO B HAa3BaHOMY 3aKOHI
HigKpecoeThCs, L0 TaKa 3rofa HafacThCs ITIOBHOJIITHLOO Ai€34aTHO 0C06010.

Oii mwiozmo pearisanii mpaBa Ha JOHOPCTBO MOXYTBb 3[iMCHIOBATUCS SIK
ocobucTo GisnyHO0 0c06010, TaK i 32 yYACTIO 3aKOHHUX ITPEJICTAaBHUKIB. 30KpeMa,
y pa3i SIKUI0 ZJOHOPOM I'e€MOIIOeTMYHMX CTOBOYPOBUX KIIITMH € 0Cc0o6a, sIKa He
zocsria 14 pokiB, 3rofja Ha BUITyYeHHS y Hel reMOIIOe TUYHUX CTOBOYPOBUX KITITUH
HAJIa€ThCSI Y IIMCBMOBOMY BUIIIAAL T 6aTbKaMy ab0 IiHLIMMM 3aKOHHUMU
IpeAicTaBHUKaMM Ifiel oco6u. Y pasi K10 OHOPOM reMOIIOe TUYHUX CTOBOYPOBUX
KIIITMH € oco6a BikoM Bifg 14 po 18 pokiB, 3rofja Ha BMIJIYYEeHHS y Hel
reMOIIOETUYHMUX CTOB6YPOBMX KIIITMH Ha[a€ThCS HEM0, @ TAKOX ii 6aTbKaMy a6o
IHIIMMY 3aKOHHUMMU IIpefICTaBHUKAMU I1iel 0co06M Y TMCbMOBOMY BUTTISAZI.

TakMM 4YMHOM, 3a I[IOCepemHMIITBOM GopMM peaniszalii IUMBUIBHOL
IPaBOCY6'€EKTHOCTI y4YaCHMKa LMBUIBHUX IIPaBOBIAHOCUH 3JiMCHIOIOTHCS
0CcO6MCTi HEMAMHOBI ITpaBa B MeXaxX BM3HAUEHOI'0 06CATy AiesmaTHOCTL. Lle x
caMe CTOCYETBhCS IIpaBa Ha MeauuHy normomory. dismyHa ocoba, sKa [OCATIIA
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YOTMPHAZALSATY POKIB CaMOCTIHO peallisye HeMaMHOBE IIPaBO HA MeOVUYHY
ZIOTIOMOTY.

OTXxe, 3OiICHEHHSI 0COOMCTUX HEMaWHOBUX IIPaB 3aJIeXUTh Bif 06CATry
ZiesgaTHOCTI QismuHOol oco6m. Lle mOB'I3aHO 3 TMM, LIO peasi3allis 0Co6MCTOro
HEMaMHOBOIO IIpaBa 3ZiMCHIOETbCSI Ha OCHOBiI IIpaBouMHy. Hacigkom
OOHOCTOPOHHBOTO IIPABOUYMHY € BMHMKHEHHSI IIpaBa y I[EBHOIO Y4YaCHMKA
LMBIIBHOTO IIPAaBOBiAHOLIEHHS, B HALIOMY BMIIaZKy MeAMYHOrO 3aKjiIafly Ha
BiZi6ip aHATOMIYHOIr0 MaTepiany y JOHOPA, KNI CBOIMM LisIMM BMCJIOBUB 3TOAY Y
IUCbMOBIM GopMi. Lle He BUKITI0YAE 3aCTOCYBaHHS JOTOBOPY SIK IIPaBOBOL hopMu
pearnisarlii mpaBocy6'eKTHOCTI GismuHOI oco6m.

AHarioriyHa CcuMTyallia 3 peais3alji€lo IIpaBOCY6'€KTHOCTL MalfieHTa
(peummienTa). Koxxna o¢isumuHa ocoba HesalleXXHO Bim 1 Biky Mae oco6ucrte
HeMaMHOBe IIPaBO Ha MeAWYHY ZIOIIOMOTY, B TOMY YMCJIi Ha TPAHCIIJIaHTALiAHY.
Opnak paKTUUHE 3[iMCHEHHS IIbOTO 0CO6MCTOTO HEMAaMHOBOI'O IpaBa 3aJIeXUTh
Biff IIeBHMX O6CTaBMH IIPAaBOBOI'O Ta MeAMYHOrOo XapakTepy. HagaHHs 3ropu
PEeLMIIIEHTOM Ha TPAHCIUIAHTALl0 CIif posrisafyBaTH SAK peaisallito
Cy6'€eKTMBHOIO IIMBIJIBHOIO IIpaBa Ha MeOWMYHY JOIIOMOry. Arye T HaZlaHHS
3aJIeXXUTh BiJl HASBHOCTI JJOHOPCBKOTO OPraHy Y BUIJISAAI aHAaTOMIYHOIO
MaTepiany CyMICHOr0 3 IIOKa3HMKaMM MEeOUYHOIO XapaKTepy Yy peluiieHTa. B
3akoHi Ykpaiuu «IIpo 3acTOCyBaHHSI TPaHCIUIAHTAIll aHAaTOMIYHMX MaTepialiB
JMOAMHI» YacTuHa 2 CT.13 mepep6adae, LI0 HAsIBHICTb Y IAIli€eHTa MEeAMYHUX
II0KasaHb AJIL 3aCTOCYBaHHSI TPAHCIUIAHTAIlll BCTAaHOBIIIOE KOHCUIIyM JIiKapiB
3aKJIaZly OXOPOHM 37I0pPOB'sl, B SIKOMY IIallicHT Ilepe6yBa€e Ha JIiKyBaHHI 4u
OVCTIAaHCEePHOMY 00611iky. KpiM I1bOro, BaXkjiMBe 3HAYEHHSI Ma€ iMYHOJIOTiYHa
CYMICHICTb — TeHeTMYHO O6YMOBJIEHa CYMICHICTb aHAaTOMIUHMX MarTepiaJiB
Pi3HMX 0Ci6, LJ0 BU3HAYAETHCSI LIJISIXOM IIPOBEZIeHHSA JIab0PaTOPHUX HOCIIIKEHb
BIZITIOBIHO [I0 raJly3eBUX CTaHAAPTIB y cdepi 0XOPOHM 37I0POB'sL.

3asHaveHi MeAMuYHi I[IepefyMOBM He BIIIMBAalOTb Ha IIpaBOBY (opmy
peamisanii mpaBa Ha MeAWYHY [OIIOMOTY 4YM [OHOPCTBO. Arne ¢opManbHO
3ZIIICHUTY OCO6GMCTe HEMAMHOBE IIPAaBO Ha MeAMYHY NOIIOMOTY 6€3 BiIOBIAHUX
MeOUYHUX IIepeJyYMOB He MOXHa.

[TpaBoumH a60o HOroBip K GopMu pearnisallii IUBIITBHOI IIPaBOCY6'€KTHOCTI
B cbepi TpaHCHIIaHTALl HameXaTb OO OPUAMYHMX (AKTIiB, sKi MOBUHHI
Y3TOZDKYBaTUCS 3 MEAUYHUMU IT0Ka3aHHAMM. OCOBIIUBICTIO IOTOBOPY SIK hopMuU
pearrisarjii HeMalHOBOI'0 IIpaBa Ha JOHOPCTBO Ta MEAWYHY JOIIOMOTY € Te, L0 Y
HBOMY HEMa€ IIPOTUCTABJIEHHSI CY6'€KTMBHMX IMBUIBHUMX IIpaB, SIKUM
KOPECHIOHYIOTHCSI IMBITBbHI 060B'SI3KH.

OpnHi€l0 3 0CO6IMBOCTEN OMHOCTOPOHHDBOI peasisarii KOXXHMM 3 YYaCHUKIB
TPaHCIUIAHTAI[ITHOIO IIPOLIeCy CBO€I IIPaBOCYG'€KTHOCTLI € CIIJIbHA MeTa.
BoneBMsABIIEHHSI KOXHOI'O 3 I[MX CIPSMOBaHe Ha 3[iICHEHHS 0CO6MCTOro
HEMaMHOBOIO IIpaBa, sIKe HAJIEXUTb KOXHOMY 3 Hux. OfHaK 3ycTpiuHe
BOJIEBUSIBIIEHHS [JOHOPA UM peluiieHTa y GOopMi HMBIIbHO-IIPABOBOTO OTOBOPY
MOXIJIMBE JIMIIE 3 CTOPOHOIO-MeAMUYHMM 3aKJIaZIoM abo IHIIMMM Cy6'€KTaMu
OisTIbHOCTI, ITOB'sI3aH01 3 TPAHCIUIAHTAIli€l0.
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OTXe, peasisarlis IpaBoCy6'€eKTHOCTI B KOHTEKCTi OCO6MCTUX HEMAHOBUX
IIPaB, TAKUX K IIPABO Ha JOHOPCTBO Ta MeAMYHY AOIIOMOTY, 3aJIEXXUTh Biff 06CATY
Zie3gaTHOCTI BiAMOBIAHOI 0CO6M. 3AiMICHEeHHS IIMX IIpaB BUMarae rnoindpopmoBaHol
3roAgM, BIANOBIAHMX MeOMYHMX II0KasaHb Ta CYMICHOCTI MDK HOHOpPOM i
peuumieHToM. OOHOCTOPOHHI IPaBOUYMHM Ta LOTOBOPM 3a6€3IEeUYyHOTh 3aXUCT
IIpaB sIK JOHOPIB, Tak i PeIMITIEHTIB, 32 Y4YacTI0 MeAVUYHUX 3aKJIafiB Ta IHLIUX
Cy6'€KTiB, 3aJIyYeHMX [0 IIPOI[eCY TPaHCIIJIaHTaLlil.

A0 NMATAHHA NPO CYTHICTb BUKOHAHHA NPOLLIOBUX
3060B'AAI3AHb 3A IOFOBOPAMU HAMY (OPEHAN)

Myapuii OnekcaHgp (acnipaHT)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: npog. SKky6iBcbkuii |. €.)

BUKOHaAHHSI [OTOBIPHOTO 3060B'I3aHHSI € BAXJIMBOI, a MO CYTi -
LIEHTPAJIbHOO, CTaZic€l0 AMHAMIiKM 3000B'S3aJIbHOTO IIPaBOBifHOLIEHHS. Came
BUKOHAHHS 30060B's13aHHSA 3a6e3Meuye JOCATHEHHS TUX IiJIeM, SIKi CTABUIIY IIepes
CcOo6010 CTOPOHM, YKJIaZjalouy IOTOBip. 3aBAsSYYOUM BUKOHAHHIO IOTOBIpHOTO
3000B's13aHHSI BifI6yBa€TbCsI 3a[OBOJIEHHSI iHTepeciB 1oro cy6'ekTiB. CkasaHe
TIOBHOIXO MipO0 CTOCYETHCSI BUKOHAHHS 3060B's13aHb, 110 BUHUKAIOTh 3 OPEHOHUX
ZIIOTOBODIB.

Ha piBHIi IMBiNIbHO-NIPAaBOBOI AOKTPUHM 3aJIMLIAIOTHCS AUCKYCIMHUMM PSIf
byHmaMeHTanbHUX IUTAHD LOZ0 PO3YMIiHHS BUKOHAHHS 3060B's13aHb SIK OfIHI€l 3
6a30BUX KaTEropiy IIMBUIbHOIO IIpaBa.

Tak, B Hay1ji IIMBIJIBHOIO IIpaBa He BUPOGJIEHO EAVHOTO MiAXOAY Y IUTaHHL
IIpO Te, UM BUKOHAHHS 3060B'sI3aHHS OXOIUIIOE IIOBEZIHKY 060X MOro CTOpiH
(6op>xHMKa i KpeAUTOPA), UM MOBA M7 IIPO ITOBEAIHKY JIuLIe 3060B's13aHO0I CTOPOHY
(6opxxHMKa). OpHi HaykoBIi (P. B. 'puHbKO, . P. Kanayp, M. M. Cu6inb0B) BUXOASTD
3 TOro, LJ0 BMKOHAHHSI 3000B'sI3aHHSI CTOCYETBHCSI CaMe IIOBENIHKM GOpPXHUKA,
3MICT $IKOI IOJISITa€ Y BUMHEHHI NEBHMUX i UM YTPMMAaHHI Bifi BUMHEHHS
BigmoBigHUX Aint. [To cyTi, Take 6a4eHHSI 3BOAUTH 3MICT IIOHSATTS «BUKOHAHHS
3060B'sI3aHHSI» [0 BUKOHAHHS GOPXHMKOM CBOro O60B'a3Ky. IHWII BueHi
(C. M. BepgeHo, T. B. BogHap, B. B. JIyIib) po3riisiialoTh BUKOHAHHS 3060B'I3aHHSA ¥
61ITbLI WIMPOKOMY KITIOUi, XapaKTepPU3Yy0UM M0r0, IK IIOBELIHKY 060X J0r'0 CTOPIiH
— 60pPXXKHMKA 1 KpeauTopa.

3aKoHO/iaBUe BU3HAUEHHS ITOHSATTS «3060B's13aHHA» ¥ CT. 509 LIK Ykpaiuu
po3yMie i HMM IPaBOBIHOLIEHHS, B SIKOMY OfHAa CTOpOHAa (6OpXHMK) Hece
060B'sI30K BUMHMUTM IIeBHY Zil0 (IlepefaT MalHO, BUKOHATHU PO6OTY, HafaTu
TIOCTIYTY, CIUIATUTHM TPOLIi TOIIO) UM YTPMMATMUCA Biff BUMHEHHS IeBHOI Zil
(HMeraTuBHe 3060B'sI3aHHSA), @ APyra CTOpOHA (KPeZMTOP) Mae IIPaBO BUMAraTu
BUKOHAHHS TaKOIro 060B'I3KY.

3BizicH, 060B'sI30K 60PXXHMKA € OOHMM i3 eJIeMeHTiB 3MiCTy 3060B'sI3aHHS
SIK LMBUIBHOTO IIPAaBOBiAHOLIEHHS. BiAmoBizHO, Ile Zjae ImifcTaBM BUCIIOBUTH
CYMHIBM IIOZ0 IIPaBMJIBHOCTI 3BOAMTYM BUKOHAHHS 3060B'SI3aHHS JIMIIE [O
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BMKOHAHHSI GOPXHMKOM JOro 060B'si3Ky. CKasaHe BULIe IATBEPIXYETbCH i
HopMamu ritaBu 48 IIK Ykpainy, sska Mae Ha3By «BUMKOHAHHS 3060B'sI3aHHSI».

Tak, cT.527 LK VYkpaiuu «BUKOHaHHS 3060B'sI3aHHS HaJeXHUMU
CTOPOHaMM» Iiepef6ayvace, L0 60PXXHMUK 3060B'sI13aHNI BUKOHATH CBiJf 060B'A30K, a
KPeAUTOp — IPUMHSTY BMKOHAHHS OCO6MCTO, SIKIIO iHIIE He BCTAHOBJIEHO
ZIOroBOpPOM a60 3aKOHOM, He BUIIJIMBAE i3 CYTi 3060B'I3aHHS UM 3BUYAIB AiJIOBOTO
060pOTY.

Ha BigMminy Big nporo, ctT.528 LK Vkpainum «BMKOHAHHSI O6G0B'I3KY
60pXHMKA IHIIOI 0CO0600» IIepepbadae, LI0 BUKOHAHHS 060B'SI3KYy MOXe 6yTu
TIOKJIaJIeHO GOPXHMKOM Ha iHLIY 0co6y, SIKIIO 3 YMOB [OTOBOPY, BMMOT I[bOTO
Kogmekcy, IHIIMX aKTiB IIMBUIBHOI'O 3aKOHOAABCTBA ab0 CyTl 3060B'si3aHHS He
BUIINIMBaE 060B'sI30K 60PXXHMKA BUKOHATY 3060B's1I3aHHSA 0COOMCTO.

V HaBeleHMX HOpPMaxX HEBAXXKO IIOMITUTH, 110 3aKOHOABEIb PO3MEXOBYE
TIOHATTS «BUKOHAHHS 3060B's3aHHs» (CT.527 LK VYkpaium) i «BMKOHAHHS
060B's13Ky 60p>XHUMKa» (CT. 528 LIK Ykpaium). ¥ BUKOHaHHI 3060B's1I3aHHSA 3afisHi
06UIBi CTOPOHM — GOPXXHUK, IKU BUKOHYE 060B'I30K, 1 KPeIUTOD, SIKUM IIpUIIMAE
BUKOHaHHS. BiiTak, BUKOHAHHS 060B'I3Ky 60PXXHMKA HEe MOXX€e OTOTOXHIOBATUCS
13 BUKOHAHHSIM 3060B's13aHHSI.

Cka3aHe II0OBHOO MIpO0 CTOCYETBhCSI BUKOHAHHSI I'POLIOBMUX 3000B'sI3aHb Y
moroBopax Haumy (opeHzm). Hampmkiag, y pasi ciulaTM OpeHAHOI IUIaTH B
TOTIBKOBiM GopMi opeHZap Iepefiac, a OpeHAOAaBellb NPUMMAE BIAMIOBIOHY
TpoLIOBY cyMy. [IpMYoMy, SIKIIO OpeHAOAaBeIlb YXUJISIETbCSA Biff IPUMHSATTS Bif
OpeHJapsl CyMM OpPeH[HOI IIaTM, OPeHZap Ma€ IIPaBO BHECTM II B JIEIIO3UT
HoTapiyca B mopsigky cT.537 LIK Ykpaiuu. Y BuUIaZKy, SKLIO OpPeHAHA IIIaTa,
BIZITIOBIAHO O YMOB ZIOTOBOPY OPeHAY, CIIJIaUyEThbCS B 6€3roTIBKOBINM dopMi, Ayis
BUMKOHAHHSI OpeHZjapeM MOro 060B's13Ky 31 CIJIaT¥ OPeHAHOI IJIaTH OPeHA0AaBeLlb
TIOBMHEH HaflaT¥ MOMY aKTyaJbHY iHQopMallito ujo/io 6aHKiBCbKUX PEKBI3UTIB.
To6To BMKOHAHHSI I'POLIOBMX 3060B's13aHb B 060X BUIIaZIKaX IIepefibavyac y4acThb B
LIbOMY IIPOIIeCi SIK OpeHAapsi, TaK 1 OpeHZOZaBLIsl.

lITe ofHMM AMCKYCITHMM MOMEHTOM € PO3YMIiHHS I0pPUAMUYHOI IIPUPOAY JIitt
60pXXHMKA 3 BUKOHAHHSI CBOI'0 000B'sI3KY. [IOMiHy1040}0 B JIiTepaTypi € TOUKa 30Dy,
n1o Taki fii € mpaBoumMHOM. OKpeMi HayKoBIi (mo mpukiazy, O. C. dBopcbka) He
TIOTODKYIOTBCSI 3 TaKMM OadeHHSIM, HaAroJIOLIYIOYM, L0 33 TAKOro IiIXOAYy B
pPaMKax OCHOBHOI'O ZIOTOBOPY GOpPMYeTbCS IEKiIbKa IHUINUX, X0U i cnenudivyHuz,
ZIOTOBODIB.

IMepura 3 1[MX TOYOK 30PY ofepiKaria 3aKpirieHHs y cT. 206 LIK Ykpaiuu, fge
CKa3aHO, LI0 IIPAaBOUYMHM Ha BUKOHAHHS [OTOBOPY, YKJIaZIEHOTO B IIMCbMOBIN
dbopMi, MOXYTb 32 [OMOBJIEHICTIO CTOpiH BUMHSATUCS YCHO, SKIIO Iie He
CynepeuuTh fOTOBOPY a60 3aKOHY.

3 oHOTO0 60KY, sl 60pXXHMKA 3 BUKOHAHHSI 000B'sI3KY BiZilIOBilac 03HAKaM
IPaBOYMHY — BOHA € IIPAaBOMIipPHO0, BOJIBOBOLO [Ii€10, CIIPSIMOBAHOI0 Ha HAaCTaHHSI
IMBUTIBHO-IIPABOBOTO HACIIAKY, a caMe IIPUNMHEHHS 3060B's13aHHsA. CaMe UM i
MOXXHa IOSICHUTHU IIOIYJISIPHICTD cepefi HayKOBIIIB IiIX0AY LI0A0 PO3YMIHHS Hin
60pXXHMKA 3 BUKOHAHHS 060B'SI3KY B IKOCTi IIPAaBOYMHY.
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Arle, B TOJ Xe Yac, IOCTA€ IIMTAHHSI IIPO Te, IKe IIPaBOBe 3HAUEHHSI MaTUMe
kBanidikallis Takol Ail SK ODpaBoYMHY. UM MOXHAQ, CKaXiMo, BU3HATU TaKuUM
«IIPaBOYMH» HeOIICHYUM 3 ITifICTaB i 3 IPaBOBMMM HacCJIiIKaMM, Iepei6ayeHuMMU
naparpadom 2 riaBu 16 LIK Ykpaiamn? Um 3aCTOCOBHI 10 HBOTO IIOJIOXKEHHSI CT. 213
LIK Ykpalay Ipo TIIyMadyeHHs 3MiCTy IPaBoYMHY? SIKLI0 PO3TISAaTy BUKOHAHHSA
6OpXHUKOM OOGOB'SI3KY B SIKOCTI OZJHOCTOPOHHBOTO IIPAaBOYMHY, TO HACKiIbKU
IIPaBWJIBHO BECTY MOBY IIPO IIPABO CTOPOHY BiffMOBMTMCS Bifl TAKOTI'0 IIPABOYMHY
(u.1cT. 214 LIK Ykpaiun)? Bes cTBepZiHOI BifiIOBiAi Ha ITi nuTaHHS KBasidikarisa gin
60pXHMKA 3 BUKOHAHHS 0060B'SI3KY SIK IIPAaBOYMHY BTpPadae CEHC. 3 IHNIOT0 60Ky,
SIKIIO, HAIPMKIIAZ, BMXOOWUTM 3 TOTO, LI0 BHECEHHs OpeHZlapeM IUIaTH 3a
KOPMCTYBaHHSA 06'€KTOM OPEHAY € OKPEMMM II0 BiTHOLIEHHIO O CAMOI'0 JOTOBOPY
OpeHAY IIPAaBOYMHOM, TO B pasi YKIJIafleHHs HEIIOBHOJIITHIM TaKOro HOTOBOPY
(Ao BiH BMXOAMUTH 3a MeXi MOro IMBUIBHOI [Ji€3MaTHOCTI), HEOGXIOHUM € SK
OTPMMAaHHS 3T0Y 6aThKiB HEIIOBHOJIITHBOI'O Ha YKITaZleHHS IOTOBOPY OPEHAM, TaK
i OTpMMaHHSI OKpeMoOi iX 3roAM Ha BHECEHHS HEeIOBHOJITHIM IDIaTH 3a
KOPMCTYBaHHS 06'€KTOM OPEHIN.

ToMy, Hes3BaXkalouy Ha Te, L0 Ail 60pXXHMKa 3 BUKOHAHHS O060B'SI3KY
BIZIIIOBiZal0Th 03HAKAM IIPAaBOYMHY, 3aCTOCYBAaTH A0 HUX GUIBLIICTD 3aKPIIIJIEHUX
y rnaBi 16 LIK VkpaiHu II0JI0XXeHb IIPO IIPABOUYMHY Ta IX HEHIMCHICTh BUNAETHCS
HaM Ipo6JIEMHMM, 110, Y CBOO YePI'y, CTABUTE ITif] CYMHIB IIPaKTUYHY OOLUIbHICTD
KBaridikallil Takux iy caMe sIK IIPaBOYMHY.

NPABOBE PETY/IIOBAHHS HEPO3IOJIOLLEHHSA
KOH®IAEHLLINHOI IHOOPMALLIi 3A 3AKOHOJABCTBOM
PECMYB/IIKMU MOJIbLLA

OroHoBcbkuit Oner (acnipaHT)

JIbBiBCbKMI HaljioHaIbHUI yHIBEpCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: gou. TapaceHko /1. /1.)

Emoxa TOTaJIbHOI'0 Ta AUHAMIYHOTO PO3BUTKY CYCHINIBCTBA, 3 YpaXyBaHHIM
3pOCTalOuUMX TEMIIIB JMOTr0 HifXKMTajlisalili Ta MaKCMMAaJIbHOTO IIepeBefeHHS
6araTboX ITOBCSIKJEHHMX IIPOIIECIB [0 eJIeKTPOHHOI cdepy, HEMUHYyUEe CTaBUTD
IUTaHHS IIPO 3pOCTalody IIiHHICTD Ta BaXnIuBicTb iHGopMamili. OcobnmBoOL
aKTYyaJIbHOCTI Ha6MpaloTh I1i MMTAaHHS B paMKax BeZleHHs 6i3HecCy, afiXXe 3 MeTO0
OTPMMAaHHSI INPUOYTKY Bi BefeHHSI TOCIOZApChKOl isIBHOCTI 06'€KTUMBHO
Heo6XiTHO BUKOPMCTOBYBAaTY Pi3HOMAaHITHI 3aX04¥ OpraHisaIlifHoro, TEXHIYHOTO,
Ta, L0 He MEHUI BaXJIUBO, IIPaBOBOr0 3axXMUCTy iHbopMaulil KoHOifeHIIMHOrOo
xapakTepy. [Ipy IbOMY, SIK II0Ka3y€ IPaKTUKQ, Ile IUTaHHS € aKTyaJIbHUM He JIXILIe
st YKpalHy, a 1 1711 abCOMIOTHOI 61JIBIIOCTI lepXXaB PO3BUMHEHOI 0 CBITY. 3 oIy
Ha Ile, I[ikaBMM Ta HaraJIbHMM IIMTAaHHSAM BUA€TbCS [OCIIMHKEHHS MUTaHb
IPAaBOBOTO 3aXMCTy KoHbifmeHIinHOI iHGopMallii B KOHTEKCTi BefleHHsI 6i3Hecy B
IHIIUX IOPUCOUKINIAX, 30KpeMa — y Pecny6rini [Tonbuia, ska € HAMGIMXYUM [JIsI
Hac CycCiioM i3 €BpOIEeMCHKMMM I[IHHOCTSIMM, Ta, BiIIOBIAHO, IMBUIi30BaHUM
HifX0OM [0 IIPUMHSTTS Ta 3aCTOCYBaHHS 3aKOHOJaBCTRA.
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[Ipy LBOMY, OZHAK, CJIi[ 3BEepHYTM yBary Ha Te, LI0 YMHHE IIOJIbCBKe
3aKOHOLABCTBO He MICTUTH CIIeI[iaJIbHMX IIPAaBOBUX HOPM, SIKi CTOCYBaluchb 61
nopaAgKy umM cnenudiku  yKiIaZeHHA Ta BMKOHAHHS  [OTOBOPY  IIPO
HeposrosyonieHHss (NDA) K Hau6inbLI Ai€Boro, 3 MHpPaKTUYHOI TOYKM 30pY,
MeXaHi3My 3axmucTy KoHbigeHiinHol imdopmanil Big 1 HempaBOMIipHOTo
BUKOPUCTAHHSA UM PO3IIOBCIOMKEHHSI.

Y 3arajibHOMY, IIOJIbCbKE 3aKOHOAABCTBO PO3IJIsiZia€ 3aXMCT iHGopMaIllii Tk
CKJIQZIOBY 6UIBLI LIMPOKOI'O IIPABOBOI0 IHCTUTYTY — 3aXMCTY Bifl HeZJo6pOCOBICHOL
KOHKypeHIIii. Tak, BiiTOBIAHO 0 I0JI0XeHbD CT. 11 3akoHy Bif 16.04.1993 poxky «IIpo
60pOTHOY 3 HeZIO6POCOBICHOX0 KOHKYPEHIIiEI0» PO3TOJIOLIEHHST, BUKOPUCTAHHSI a60
OTpMMaHHs iHQopMallil, L]0 CTAaHOBUTb KOMEPIIMHY TAa€EMHMIO, BBaXKAE€TbCS
He[JOOpOCOBICHOI0 KOHKYpeHIL€l. [laHMM 3aKOH MICTUTb TaKoX zediHiIo
TIOHATTS KOMEPIIiHOI TaEMHMIII (sIKe, 32 CBOEO CYTTIO, AaHAJIOTIYHEe BM3HAYEHHIO,
sike MiCcTuUTbCS y cT. 505 LiMBiNbHOTO KoZeKCy YKpaiHM), a TaKOXX HaBOAUTH
Iepeslik BUMIAAKIB IIPAaBOMIPHOIO pO3rOJIOLIEHHSI Takoi iHdopmarlii. He
3ariM6III0I0uMCh Y AeTalli pPO3MeXYBaHHSA IIOHSATh «KOMEPIJiffHa TAaEMHUILISA» Ta
«KoHOizeHIIHA iHQOpMaLTisi», CIIiZl 3ayBaXXUTH, L0 3HAYHOIO MipO10 ITOJIOXKEHHS
TIOJILCHKOI'0 3aKOHOZABCTBa IIEPETYKYIOTHCS i3 ITOJIOXKEHHSIMM HAaLiOHAJIBHOTO
3aKOHOAABCTBA YKpalHy, LI0 3YMOBJIEHO, 6e3IlepeyHo, 6JIM3bKICTIO IIPaBOBUX
cucTeM 060X AepPXXaB Ta IX CIIUIbHUM IIiAI'PYHTSIM Y BUTTISIZIi PUMCBKOI0 IIPaBa.

BozHouac, 3 MpaKTUYHOI TOYKM 30pYy, BKasaHMUX IIOJIOXKEHB ITOJIBCHKOTO
3akoHy Bif 16.04.1993 poky «[Ipo 60poTH6Y 3 HELO6POCOBICHOO KOHKYPEHIIIEIO» €,
0YeBUJIHO, HEJIOCTATHLO [J1s1 3a6e3IeYeHHsI MaKCUMAaJIbHOI'O 3aXUCTY iHTepeciB
BIIMOBIAHUX CY6'EKTIB, aZjPKe 3aKOHOJIaBellb He 3aBXAU BCTUTAE BHOCUTH 3MiHU
0 3aKOHOAABCTBA 3 OIJIAAY HA LIBUAKWUM PO3BUTOK CYCHIIBHMX BISHOCUH, a
TaKOX BUXOASYM i3 3araJIbHOIMBITICTMYHOIO IIPUHIIAIIY CBOGOAM IOTOBODY.
BipTak y ITonbuyi, sIK i B YKpaiHi, IIMPOKUM IIOIIMTOM KOPUCTYETBCSI OTOBIP IIPO
Hepo3roJyolleHHs (umowa o zachowaniu poufnosci). I'paMOTHO Ta NPaBUJIIbHO
CKJIaZleHa YIofia TAKOr'0 TUITY € XOPOLIMM 3aII06DKHMKOM AJIsI CY6'€KTIB, IKi, B CUITY
TPYZIOBUX, IMBIIBHUX, TOCIOAAPCHKMX, MAapTHEPCBKMUX UM IHUIMX BIiJTHOCUH,
MaloTh HaflaTy ZOCTYI TPeTiM ocob6aM Lo BIIacHOI KoHOizeHIIiMHOI iHdpopMaliil, a
TaKOX TapaHTi€0 TOro, IO HAaBiTh TillOTETMYHE IIOPYLIEHHS YMOB TaKOIO
ZIOTOBOPY MaTMMe HeraTUBHI HACIIifKy He JIMIIe OJIsl PO3KPMBaO4ol CTOPOHY, a I
ZIIsT 0CcOo6M, sTKa IIOPYLINIIA CBOI IOrOBipHi 3060B's13aHHsI — 3a3BUYa, MAETHCS IIPO
060B’s130K BiAUIKOAYBaHHSI 3aBAAaHUX 36U TKIB Ta/ab0 CIIJIaTy BUSHAUEHUX YTOZ010
HITpa@HUX CAHKIJIMN.

Buxopnsuy i3 saraJbHMX 3acaf IMBIIBHOTO 3aKOHOHAABCTBA Pecny6itiku
IMonbuia, @ TAaKOX IPAKTUKY IX 3aCTOCYBaHHS, MOXHA BULIIUTH Psifi YMOB, sIKi
TIOBMHHI 6yTM  O06OB'SI3KOBO  IIOTO/PKEHI CTOPOHaMM  [OTOBOPY  IIpO
HEpO3TOJIOLIEHHS [JIsT TOTO, abu BiH 6YB [i€BMM IiHCTPYMEHTOM, a He IIPOCTO
KJTAIITMKOM IIAllepy 3 TEeKCTOM, SIKMM HEeMOXJIMBO peasiidyBaTM Ha IIPAKTHUIIL.
IMepenyciMm, 1AeTHCS IIPO:

- BU3HAYeHHS Koja iHdopMariil, ska Mae cTaTyc KOHOifeHIiMHOI i sika
Hifysarae oCo6JIMBOMY 3aXMCTY B iHTepecax PO3KpUBA0OY0l CTOPOHMU:
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- BKasiBKa Ha CTPOK [il 3000B'si3aHb 3 HEPO3TOJIOLIEHHS, SIKMUI HOBOJIL
YacTo IIePeBULIYE CTPOK 3060B'A3aHb 3a CYIYTHIMM JJOTOBOPAMM CTODIH;

- IOCWJIAHHSI Ha BIAIOBIJAJIBHICTE CTOPOHM-IIOPYLIHMKA Y BUIAAKY
HENIIPaBOMIPHOI'O pPO3TOJIOLIEHHSI 4YM BTpaTM iHopMalii KoHOIiZmeHLiMHOrO
XapaKTepy, a TaKOX CIIOCO6M 3axXUCTy IIpaB CY6'€eKTa, SIKUM 3a3HaB 36UTKIB
YHACIIiZIOK TaKUX HOiv;

- IHKOJIM TaKOX BM3HAYalOThCS ¥ iHIII YMOBM AOTOBODPY (SIKi HaBpsn 4u
MOXHa BiJHECTH [0 iCTOTHMX, aJie sIKi MOXYTb 6yTM BaXJIMBMMM, HacaMIIepes,
ZNST PO3KPMBAIOYOI CTOPOHM) — CIIOCO6M MOXIJIMBMX IIOPYLIEHDB, IIOPSZOK i
BIIOBIAHMX CY6'€KTiB Yy pasi BUTOKY iHGopMallil, MexaHi3M BU3HAYEHHSI CYMU
3aBZlaHMX 30MTKIB UM BUIIAAKM IIPAaBOMIPHOTO PO3KPUTTS KOH(DIZEHITIMHOI
iHbopMallii ToL1o.

TakuM UYMHOM, 3aKOHOZABCTBO Pecmy6iiku [lonblla 3HaXOOUTBHCS
IIpMOIM3HO HAa TOMY XX PiBHI feTajisallil BMMOT [0 YKJIaZleHHSI JOTOBOPIB IIPO
HEpPO3TOJIOLIEHHS, LI0 ¥ 3aKOHOZABCTBO YKpaiHM, sSKMM, IIPOTe, aKTUBHO
ZIOIOBHIOETHCSI IIPAB0O3aCTOCOBUYOI0 IIPAKTUKOXO BUXOMASYY i3 IPUHLIUITY CBOGOAM
moroBopy. OKpeMoO Ciif HarojocuTu Ha ToMy, Lo y Ilombuii iHCTUTYT
Hepo3roJyiouleHHsA iHpopMamii KOHOIAEHI[IMHOIO XapaKTepy BBaXXaEThCS
OKPEMMM BUAOM OUIBII LIMPOKOIO IHCTUTYTY 3aXMUCTy Bifi HeJO6POCOBICHOL
KOHKYypeHIIil. BkasaHa Mofenb [03BOJIsIe 3a6e3MIeUNTy KOMIIJIEKCHUM IAXin [o
3aXUCTy CBO€I pemyTalil Ta KOHQIZEHIIIMHMUX BIJOMOCTEN Yy IIEpLIy Yepry Ijis
6i3HeCOBMX KiJ, L]0 BMKOPMUCTOBYOTH iHQOpPMaIlil0 [AJisi BefeHHS BIJIACHOL
rOCIIOapChKOl IisTIBHOCTI Ta aKTUMBHO CIPUAOTH 3aJlyUYeHHIO iHBECTHUIIN H0
eKoHOMiky [Tonpuri.

OKPEMI ACMNEKTU AOroBoPY NOCTA4YAHHA EHEPFTETUMHUMU
PECYPCAMMU YEPE3 NMPUEQHAHY MEPEXY

OcTpoBcbKuii AHAPIN (acnipaHT)

JIbBiBCbKMI HaljioHaIbHUI yHIBEpCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuK: pog. epy A. A.)

3 BBeEHHSM DHUHKY eJleKTpoeHeprili B VYkpalHi, IIOCTayaHHS
€JIeKTPOEHEePril Ta IHUIMX eHepreTMYHMUX PECYpPCiB uepe3 NIpUEOHAHY MeEpPEeXy
CTaJl0 aKTyaJbHOI Ta HAA3BUYAMHO BAXJIMBOIO TEMOW [JIsi pO3TIIAny.
[TocTauaHHSA eHeprii 4Yepe3 IPMENHAHY MeEPEXY € BaXJIMBMM acIIeKTOM
€HEePreTUYHOI'0 CEKTOPY, OCKIIIbKY BOHO 3a6e3Ieuye lepefiavyy eJIeKTPoeHeprii Ta
IHIIUX eHEepreTMYHMX PpecypciB Bifi IIOCTaYallbHMKIB [0 CIIOXMBAYiB.
HocmixeHHsI TeMM JJOTOBOPIiB IIOCTAYaHHSI eHEPreTUYHMUX pEecypciB uepes
IpUENHAHY MepPeXY € AyXe aKTyaJlbHUM [Jisl 3a6e3IledyeHHsI eHepreTUYHOL
6e3mnexy Ta eGeKTUBHOI pO60TY eHEPIeTUYHOI'0 PUHKY B KpaiHi.

[TMTaHHSM BUBYEHHS JJOTOBOPY IIOCTAYaHHS €eHePreTMYHMMY PecypcaMu
yepes IIpueaHaHy Mepexy BuBuanu: 'anautud M. K, [13epa O. B, KpuBopyuko B.O,,
Kopmuens A. O., Koxanoscbka O. B, Ky3suerjora H. C., Mangauuk P. A, Miuypiu €. 0.,
Cninuenko C. O., Illnuika P. B, Illumox C. I, JIyis B. B, Ta iH.
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[TpaBoBOO GOPMOLO, SIKA OIIOCEPEZKOBYE CIIOXWMBAHHS €HEPreTUYHMUX Ta
IHIIMX PecypciB, € AOTOBIp IIOCTAYaHHS €HEPTeTUYHMMM Ta iHLIMMU pecypcaMu
Yepes3 IpMENHAHY MepeXy (HOroBip eHepromnocTavyaHHs). [I[paBoBe peryitoBaHHS
ZIOTOBODY 3[iMCHIOETHCS CIIEIlialIbHUMM IIpaBMUIIaMy, 3aKpineHuMu B § 5 1. 54
LiuBinpHOTO Kozmekcy Ykpaium, § 3 ri. 30 FocmomapchKoro Komekcy YKpaiHy,
3aKoHAax YKpaiHM, OCHOBHUM i3 IKMX € 3aKOH YKpaiuu «[Ipo pMHOK eJIeKTPUYHOL
eHeprii» Big 13.04.2017 N2 2019-VIIL

HoroBip mocTayaHHSI €HEPreTMYHMMM pecypcaMy uepe3 IIpPMEOHAHY
Mepexy Ije —OPUAMYHUYM IHCTPYMEHT, 110 3a6e3redye IIpaBOBe DEryJIl0BaHHS
BiZTHOCMH MiX IIOCTaYaJIbHMKaMM Ta CIIOXXMBadaMM eHeprii. Y IboMy KOHTEKCTI
BarOMMM € PO3yMiHHSI IIPOIleCY YKJIafaHHSI TaKOro AOTOBOPY Ta BMMOT, SIKi
HEO6XITHO [OTPMMYyBaTHUCSI Il 3abesrnedeHHs e(eKTUMBHOIO Ta HaLIMHOIO
TIOCTaYaHHsI eHepril. YKIaZlaHHS [OrOBOPY €HEProlIoCTaYaHHS € CKIafgHUM
IPOIleCOM, SIKMM MICTUTH 6araToO acCIeKTiB, TaKUMX K BU3HAUEHHSI TEeXHIUHUX
MOXKJIMBOCTENM MeEpeXi, BUSHaUeHHsI YMOB IIOCTAYaHHSI eHeprii, BCTAHOBJIEHHS
TapudiB Ta iIHLIUX YMOB.

IIpu yKiIafieHHi [OOTOBOpPY IIOCTA4YaHHS €HEpPreTMYHMMM Ta IHIIMMU
pecypcaMu dyepes IpMegHaHy MePeXXy 3aCTOCOBYIOTBCSI 3araJIbHi ITOJIOXEHHS, SIKi
CTOCYIOTBCSL KYIIBIIi-IIPOAAXXy Ta [OOrOBOPY IIOCTaBKM, SIKUI0O 3aKOHOM He
nepep6adyeHo iHNIe ab0 Ije He BUIIIMBAE i3 CYTi BIZTHOCKH MDX CTOpOHaMM. 3aKOH
MOXXKe BCTAHOBIIIOBATM OCOGJIMBOCTI YKJIaZleHHSI Ta BMKOHAHHS JOTOBOPY LIOZO
TIOCTavYaHHSs eHepPreTUYHMMM Ta iHIIMMY pecypcaMu.

JoroBip mocTayaHHS €HEPreTUUYHMUM pecypcaMy dYepe3 IIpUEOHAHY
MepeXxy BiTHOCUTBCS IO fOTOBOPIB IPUENHAHHSA Ta IY6IIIYHNUX JOTOBOPIB. 3TiflHO
3 JAHMMM i3 [KepesIa, IleM JOTOBIp MOXXHA 0XapaKTepMU3yBaTH SIK ABOCTOPOHHIN,
KOHCEHCYaJNIbHUM 1 oIIaTHMUM. CTOPOHAaMM [OTOBOPY € CY6'€KT MifIIPUMEMHUIIBKOL
OifnbHOCTI (€HEpromocTavyanbHUK), 3 OOHOTO0 60Ky, Ta CIOXMBAud (a6OHEHT), 3
IHLIOTO.

HoroBip mocTavyaHHS €HEPreTMYHMMM Ta IHIIMMM pecypcaMy duepes
IpMENHAHY MEPEeXy MICTUTDH iCTOTHI YMOBM, cepel] IKMX 30KpeMa 3TraflyloThCs
YMOBM IIPO IIpeAMET [OTOBOPY, KiIbKICTb Ta SIKICTh €HEPreTUMYHMUX Ta IHLIUX
PecypciB, peXXuM BUKOPUCTAHHS, 6€3IeKy eKCITyaTallil o6J1afjHaHHs, OIJIaTy Ta
BIJKPUTTS CHEIiaJIbHOTO IIOTOYHOI'0 PaXyHKY.

JoroBip mocTayaHHSI €HEPreTMYHMMM pecypcaMy uepe3 IIpPUEOHAHY
MepeXxy Mae€ IIy6IIiYHUM XapaKTep. Y Iy6JIivyHNX JOT0BOPaxX II0CTaYaHHSA PecypcCiB
OfHA 31 CTOpIH, IKa € KOMEPIIIHOIO OpraHisarieto, 3060B's13aHa 3abe3mevyyBaT
TIOCTaBKY PeCYpCiB 6yab-IKOMY KOHTPAreHTOBI, SKMUJ 3BEPHEThCSI [0 Hel.

s yKITafeHHs JOTr0BOPY 3 IOCTaYaHHsI eJIeKTPoeHeprii uepes npuegHaHy
MEpEeXYy, eJIeKTPOIIOCTAYalIbHMUK 3060B'sI3aHMM HAZaTM CIIOXWMBAYy YCIO
iHpopMallito Ta YMOBM LOTOBODY.

CrioxuBay4 Mae IIPaBo 3MiHIOBATH CBOI'0 eJIEKTPOIIOCTavaIbHUKa 6€3 6yob-
SIKMX OOMEXEeHb, i IOJIOXKEeHHS [OTOBOPY IIOCTaYaHHS eJIEKTPUYHOI eHeprii He
MOX€ MICTUTM 06MeXeHHS IJIsI 3OiICHEeHHS IIbOr'0 IIpaBa.

IMyuktoM 3.2.8 IIpaBui po3zipi6HOro0 PMHKY BCTAHOBJIEHO, IIO CIIOXMBAY
TIOBMHEH BMOpATM BIiZIIOBIAHY KOMEpPLIVHY IIPOIO3UIIil0 Iepefi YKIIaZleHHAM
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ZJOTOBOPY IIPO IIOCTAYaHHSI €JIeKTPMYHOI eHeprii Ta 3asHaumTH i B 3asBi-
TIpUENHAHHI 0 YMOB ZJOTOBODY.

[MopsnoK yKJIaZleHHsI LOrOBOPY IIOCTaYaHHS €HEepreTMYHUM DpecypcaMy
4Yepe3 IIpMENHAHY MEPEXY 3a3BUYaM Iepefi6bavae AeKibKa eTalliB: 3BEpHEHHS
3aBHMKA, HAJlaHHS IIPOEKTY [OTOBOPY IIOCTAYalIbHMKOM, Y3TOIDKEHHS YMOB
ZIIOTOBODY, MiZiIIXCaHHS JOTOBOPY Ta #0T0 BUKOHAHHS.

3a HeHaJleXXHE BUMKOHAHHSI CBOIX O06OB'SI3KiB Y4YaCHMKM LOTOBOPY
TIOCTaYaHHA €HepreTMUYHMMMY Ta iHIIVMMM pecypcaMy depes IPUERHAHY MepPexy
HEeCYTb BIiATIOBiZIalIbHICTb 3TiflHO 3aKOHIB YKpalHM Ta MifI3aKOHHUX aKTiB. Y
JesIKMX BMUITaAKaX, LIO PEryJIlol0Th IIPaBMiIa IIOBEeAiHKYM CTOPIH IIPM IIOCTadYaHHI
pecypcaMy, IIPaBOBi aKTM BCTAHOBJIIOIOTH PpO3PaxXyHKOBMI MeEXaHI3M s
BU3HAUEHHSI 30MTKIB, sIKi BUHMKIIM B pe3yJIbTaTi HEHAJIeXXHOI0 BUKOHAHHS
060B's13kiB. Hampukiaz, ITpaBuia po3ppibHOr0 pPMHKY eJIeKTPUYHOI eHepril
BCTAHOBJIIOIOTh IIOPSIZIOK PO3PaxyHKOBOI'O BM3HAYEHHSI KiJIbKOCTI HE3aKOHHO
CIIOXXUTUX PECYPCIB.

TaxkuM, YMHOM IIOPSINOK YKIIafleHHS JOT0OBOPY IIOCTAaYaHHSI eHepPreTUYHUX
PeCypciB uUepes3 IIpMELHAHY MEPEXY IIOJNISra€e y BUMHEHHI NEeBHMUX i ob6oMa
CTOpPOHAMM A0roBopy. OCHOBHMMM [LiSIMY € IiZIIMCaHHS AOI0BOPY CTOPOHAaM¥Y, B
SIKOMY BKas3yOTBHCSI ICTOTHI YMOBM IIOCTQUaHHS eHeprii, o6csary, LiHyM Ta iHuIi
mapaMeTpy, Heob6xiHi [y 3abe3edyeHHsI CTablJIbHOTO Ta HAAIHOI O II0CTaYaHHS
eHeprii Ta 10ro BUKOHAHHSI.

MOHATTA TA MPABOBA NPUPOA [OIOBIPHUX ®OPM
34INCHEHHA [EP)XXABHO-NPUBATHOIO MAPTHEPCTBA

Penera lOpili (acnipaHT)

JIbBiBCbKMI HaljioHaIbHWUI yHIBEpCUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHUK: 4.10.H. KBIiT H. M.)

JoroBipHi QopMu 37iliCHEHHSI [epXXaBHO-IIPMBAaTHOIO IIapTHEPCTBA
(wmapami — «[OI1») BKJIOYAlOTh LIMPOKMI [ialla3oH JOTOBOPIB Pi3HMX IPYI Ta 3
pisHO0 I©IpaBOBOIO IIpMpoZo. 3akoH VYkpaiHm «IIpo [ep)XaBHO-IIpMBaTHe
TIapTHEPCTBO» IIepeAbaydae, U0 Y paMKax 37ircHeHHs OTIIT MOXYTb YKIIaZaTHUCs
KOHIIeCIIHUM [OTroBip, JOTOBIp YIIpPaBIIiHHS MaMHOM, [OTOBIp IPO CIIJIBHY
OisITIBbHICTD Ta iHLII JoroBopu. Lley mepertik He € BuueprnHMUM. 06.10.2022 IPUIHSITO
332 OCHOBY 3aKOHOIIPOEKT N? 7508, IKMM IIPOIIOHYETHCS BU3HAUUTKU (GopMamu
spiicHenHs [IIIT nunie KoHLeCiMHUM HAoroBip Ta foropip I BpaxoByiouu
HEeBUYEPIIHMUM Iepeitik gororopie Il B 3aKOHOAABCTBI, a TaK0XX IIPOIIO3UIIiIO
LI0ZI0 BHECEHHS 3MiH IO TAKOTO IIePeJIiKy, aKTyaIbHUM € BU3HAYEHHS ITOHSTTS Ta
IIpaBoBOI IpupoAy foroeopis O], 1106 po3yMiTH sIKi OTOBOPY MOXHA BBaXKaTu
dopmoto 3xivicaerns OTIIT.

3aK0HOJABCTBO YKpalHyu nepei6avac CrieljiaibHi BUMOT'M [0 JOTOBOPIB, Ha
migcTaBi sAKMX 3picHioeTbes [OIIIl, B TOMY UMCIII OCOGJIMBMM HOPSAOK IX

JoroBipHi dopMmu 3givicHeHHs [I1I1 3a yMOBM BifICYTHOCTI BiZITIOBIAHUX O3HAK €
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3BMYAWHUMY [OrOBOPaMM, YKIQAeHUMM MDK IepXaBHOK YU TePUTOPiaIbHOO
TpPoOMafiolo B 0C06i YIIOBHOBAXXEHUX OPTraHiB Ta I0PUAUYHO 0C06010 IIPUBATHOTO
paBa.

MbxHapoguuy 6aHK PEKOHCTPYKINI Ta pPO3BUTKY Ta CBIiTOBMM 6aHK B
JOBigHMKY 3 nuTadb [OIII1 HaroJoLIyIOTh, 10 BM3HAYAIBHUMM KPUTEPIIMU OIS
BU3HAUeHHsI JOTr0BOPY sIK GopMu 3fivicHeHHs [OT1I1 € MOXJIUBICTh:

e YKIIaZIeHHS SIK LIOZI0 HOBMX, TaK 1 LIOZI0 iCHYIOUMX O6'€KTIB, a TaKOX 3
METO0 HaZJaHHS IIOB'sI3aHMUX 3 TAKMMM 06'€KTaMM IIOCIIYT;

e OIVIAYYBATUCS $SK IIOBHICTIO CIOXMBaYaMM CYCIUIBHO 3HAYyILIUX
TIOCIIYT, TaK i Iep>KaBHYUM IIapTHEePOM (IIOBHICTIO a60 YaCTKOBO);

e YKJIQZIEHHsI B pi3HMX cdepax 3a yMOBM ICHYBaHHSI UM HasBHOCTI
CYCIIUJIBHOTO IHTepecy y HaflaHHI ITUX IIOCIIYT 1 JOBIOCTPOKOBOCTI TAKUX BITHOCUH;

e mepen6avaTy pi3Hi 060B'A3KM 3a YMOBM IIOKJIaZIeHHSI Ha IIPMBATHOTO
TapTHepa BiAIOBiIaJIbHOCTI 32 BUKOHAHHS IIPOEKTY Ta 3HAYHOI YaCTUHU PU3UKIB.

Ha mipgcraBi aHamisy o03HakK goroBopiB I, wio BM3HaueHI
3aKOHOAABCTBOM VYKpaiHM, a TaKOX TaKMMM HaykoBisMu sk 1. B. Cnacu6o-
dateeBa, ®. B. Y3yHoB, H. JI. duieHKo Ta iHWIMMM, a caMe, JOBIOCTPOKOBOTO
XapaKTepy BIZHOCUH, pO3IOAIy PHU3UKIB MDK CTOpPOHaMM, O60B'I3KOBOTO
BHECEHHSI IHBECTHIIIN B 06'€KT JOTOBOPY, @ TAKOX OCOBJIMBOIO IIPEMETY, 06'EKTY
Ta CTOPiH TaKMX JIOTOBOPIB TOLIO, AOLJIBHO BM3HAUMUTHU HOTOBIpHI Gopmu
spivicHeHHs [IIIT HACTYIIHMM UYMHOM:

«JJoroBipHi ¢opmu 3gincHeHHs: [III1 — Lie JOBrOCTPOKOBI AOrOBOPHM, LIO
YKIIaZlal0ThCSI MX ZIepXXaBHUM Ta IIPUBATHUM IapTHePaMM 3 METO0 CTBOPEHHS
Ta/ a6o 6YAiBHUIITBA, Ta/a60 YIIPABIIiHHS 06'€KTOM Zlep>XaBHOI a60 KOMYHaJIbHOL
BJIaCHOCTI, Ta/ab0 HaflaHHS CYCIIIJIPHO 3HAYYLIMX IIOCIYT B paMKax yIIPaBIIiHHS
TaKMM 06'€KTOM 32 YMOBM Ilepefadi IIPMBAaTHOMY IIapTHEPY YaCTMHU DPU3UKIB,
BHECEHHSI NIPMBAaTHMM IIapTHEpPOM iHBecTuIi B o6'ekT [Tl Ta 3aneXHOCTI
BUHAropoAyu IPMBATHOIO IIapTHepa BiJf IIOKAa3HMKIB e(peKTMBHOCTI Ta/ abo
TIOTIUTY.»

XapaKTepu3youy JOTOBOPU JIePXXaBHO-IIPUMBATHOIO ITapTHEPCTBA, MOXHA
CTBEPIXYBATH, 10 BOHU € ABOCTOPOHHLO 3060B'I3yI0UMMM, KOHCEHCYAJILHUMY,
aJyleaTOPHUMU Ta OIUIaTHUMU.

Oorosopu [OTIIT MOXYTh Hepef6adaTy IIaTeXi IPMBATHOTO IapTHepa Ha
KOPMCTD JIep>XXaBHOTO Ta/ a60 Iep>XaBHOT0 — Ha KOPUCTD IIPMBATHOTO. TaKOX TaKi
IOTOBOPM MOXYTBH IlepefibadyaTy OIJIaTy B HaTypanbHiM Qopmi, konu 3a
ZIOTOBOPOM [IEpXXaBHMM IIapTHED He OTPMMYE BIANOBIHMX IINIaTeXiB (MOro
iHTepecu 3a/I0BOJIbHSIIOTHCSI HOBOCTBOPEHUM 06'€KTOM, 1[0 6y7ie ITepeaHu 1oMy
mics 3aKiHYeHHS CTPOKY OTOBOPY), 2 IPUBATHUI ITapTHED, BiATIOBIAHO, 0OTPUMYE
mjaTeXi He Bif CBOro KOHTPAreHTa, a Biff CIOXWMBAYiB CYCIUIBHO 3HAUYYLIUX
TIOCIIYT.

CepeJi HayKOBIIiB BeZIeThCsI AMUCKYCis LIOZ0 aAMiHICTpaTUBHO-IIPaBOBOI UM
LMBUILHO-IIPABOBOI IIPUPOAY JOTOBOPIB AePXXaBHO-IIPUBATHOI'O IapPTHEPCTRA.

[TpUXUNbHUKY afMiHICTPAaTUBHO-IIPaBOBOI IIPMPOAY HOTOBOPIB ZIepXXaBHO-
IPMBaTHOTO ITIaPTHEPCTBA, Hanpukiiag, L. JI. Camciy, 1. A. Bamok, [I. C. BoHjapeHKO
Ta IHUII CTBEPAXYIOTh, LI0 B TaKMX [Or0OBOpPaX BifJo6paXXeHO BITHOCUHM MiX
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HEpIBHMMM IIO CTATyCy cy6'ekTaMy. Taki HayKOBIli B apryMeHTax Ha KOPMUCTb
cBo€l mo3mIlii HAroJoLIyIOTh Ha YKIIaZleHHI [OTroBOpy JuuIe LIOZO O6'E€KTIB
JepXXaBHOI a60 KOMYHAaJIbHOI BJIaCHOCTI Ta Ha IlepeBasi my6JIiyHOro iHTepecy y
BifHOCMHAX.

[IpUXWIbHMUKY XX IMBITBHO-IIPAaBOBOI IPUPOAM LOTOBODPIB Aep>XaBHO-
IIPMBATHOTO IApTHePCTBa, 30KkpeMa, O. A. MezaBezneBa, €. O. Miuypin Ta O. A.
VKpaiHLleB, HaroJOUIyIOTh, L0 B pasi peamisamil ympaBIiHCBKMX OGYHKIIN 4
HaAZJaHHSA TIOCIIYT ZIep>XaBHMM IIapTHEPOM, TaKMIl ITapTHEDP BMUCTYIIAE CY6'€EKTOM
LMBIJIbHO-IIPAaBOBMX BiOHOCUH, IOPUAMYHI 3000B'I3aHHS HE BUXOASATDH 32 paMKM
LMBUIBHO-IIPABOBMX AOTOBIPHMX BiJHOCWH, a [OTOBIp PEryJIOE€TbCS HOPMaMM
LIMBUIBHOI0 3aKOHOZIABCTBA Ha 3acaZjaX PIBHOCTI CTOPIH, aBTOHOMII BOJIi 1 cBO6OAM
ZIOTOBODY.

BBaxxaemo, 110 xou gorosopaM Il B oKpeMMX acIleKTax i BIIaCTUBUM
iMIepaTMBHMM XapaKTep BigHOCMH (HalIpMKIIaZ, BU3HAUYEHHS B 3aKOHOAABCTBI
chepn Ta IOPAAKY YKIIaZeHHs], iICTOTHMX YMOB TaKMX LOTOBOPIB TOLIO), BCE XX BOHU
MaloTh IIMBINIbBHO-IIPABOBY IIPUPOAY, BPaxOBylOUM Te, LI0 TaKUM [OTrOBOpaM
IpUTaMaHHAa OUCIIO3UTUBHICTE Ta IHIIIIATMBHICTE Yy GOpPMyBaHHI BIJHOCHUH, a
TAKOXX PIBHICTD CTOPIH.

Tak s1Kk goroBipHi GopmMu 3pivicHenHs [OI1IT MaloTh KOMIIJIEKCHY IIPABOBY
npupony, TO6TO MOXYTb IlepefbadaTy Iepefadyy MaylHa Yy TUMYacoBe
KOPUCTYBaHHS], BUKOHAHHS PO6IT, HaflaHHS IIOCIIyI TOLIO — TaKi JOroBOpM He
MOXXHa OOHO3HAYHO BiIHECTH [I0 OOHIEI IPyIIM JOTOBOPIB.

Ha mifcTaBi 3ampolOHOBAaHOIO BM3HAYEHHS, BUINIEHMX XapaKTePHUX
03HAK Ta IIPaBOBOI IIPUMPOAM HAOTOBipHUMX ¢opM 3picHeHHs: [T, 3po6iieHO
BMUCHOBOK IIPO Te, L0 B 3aKOHOJABCTBI He JOIIJIbHO ITepefi6aydaTy IePETiK TaKUX
moroBipHMX GopM, IpoTe ciif chopMyBaTM Iepeslik 03HAK, HASBHICTb SIKUX
JO3BONUTh Kiacu(ikyBaTy BIZHOBIAHMM HOroBip sik pgoromip AT, Takumu
03HaKaMMU €, HAlIPUKJIIaZ], JOBITOCTPOKOBMM XapaKTep BiTHOCKH, PO3IOZIN PU3UKIB
MIiX CTOpOHaM¥, 060B'sI3KOBe BHECEHH I IHBECTHUIIiV B 06'€KT JOTOBOPY, 0COGTINMBUM
Cy6'eKTHMI CKIIaZl JOTOBOPIB (CTOPOHAMM BUCTYIIA€ ZIepXXaBHUIM IIapTHEDP B 0C061
BIAITIOBIAHMX OpraHiB AepXXaBHOI BiIafgy ab0 MICIIeBOrO CaMOBPSIIYBaHHSI Ta
TIPMBATHUM TIApTHEP B 0C06i 10pUAMYHOI 0CO6M MPMBATHOIO IIPaBa), a TaKOX
0CO6IMBUIM IIPeAMET Ta 06'€KT.

HEOBXIAHICTb NPUAHATTA NPUHLUMNIB PEFY/IIOBAHHA
KOHTEHTY TA MJIAT®OPM NI YAC KPU3

CapgoBcbka [liaHa (acnipaHTKa)

JIbBIiBCbKWI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: goy. TapaceHko /1. J1.)

[lif yac aKTUBHUX 30POMHMX KOH(QIIIKTIB, BifH Ta IHLIMX KPU3OBUX
CHUTYAaIli}, COLiayIbHI MepeXXi Ta Bile0XOCTMHI M II0YMHAOTh BUKOHYBATM YacoM He
ZIy>XKe XapaKTepHY AJIsS HUX POJib. A caMe IIi mraTdopMu BUMKOPMUCTOBYIOTBCS OIS
bikcyBaHHSI MOpPYLIeHb IIpaB JIIOAMHM Ta BOEHHMX 3JIOUMHIB, € MiclleM, fe
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KOPMUCTYBa4dl OpraHI30BYOTb 360pM [Jis [IOTpe6 apmii, 6bxeHIiB. baraTto
He6algy>XUX CTajyio Oinblie AOJIyYaTMCSI OO BOJIOHTEPCTBA 4Yepe3 aKTUBHICTb
douzis, 6maroziHuUX opraHisaiim B IHTepHeTi. [IpoTe mapasenbHO COLIAIbHI
MepeXi [AaiThb MOXIIMBICTD JIETKO IIOLIMPIOBATH pHe3iHdopMallilo Ta MOBY
BOpOXHeUi. TexHIYHA MOXIMBICTD COLaJIbHUX IUIaTGOpM  BIAPI3HATHU
Oiff6yploBaHHS [0 HAaCMUJIbCTBA Ta BUCBITIIIOBAaHHS I[OTOYHMUX IIOAIM 3apas
noTpebye HoompaltoBaHHs. Yepe3 Ile, 30KpeMa, MiIbJOHM KOPUCTYBadiB 3
YKpalHy 3 IOYaTKOM ITIOBHOMACLITA6HOI BIHM CTUKHYJIMCS 3 LIeH3YPYBaHHSM 3
60Ky Kopriopauii Meta.

BuuieHaBezieHi akTOpM € IPUYMHOX BMHUKHEHHS OfHIEl 3 IIPaBOBUX
TeHZeHIIM 2022-2023 pOKIB -- HaMaraHHsS 3HaWTHU 6ajlaHC MDK HOPUAUYHUM
cTaTycoM IUIaTGOOPM COIlaJIbHMX MepeX Ta IXHIMM HOBMMM COILiaJIbBHMMMU
ponsMu. 3 TOYKM 30py CYCIIbCTBA, I[i KOMIIaHII € TIpoMaAChbKUMU
iHbopMaLliMHMMM CIy>X6aMy, SKi BIJIMBAalOTb Ha CIPUMHSATTS JIIOObBMU
CYCIOJIbCTBa Ta MONITHMKM.CKIIAZHOLIL XX IIONSATalOTb Yy TOMY, LIO CbOTOAHI
collianbHi MepeXi, BiIeOXOCTMHTHY, lle IIPMBAaTHI KOMIIaHil, gKi HeCyTb AOyxe
He3HAYHy OPUAMYHY BIiIOBIAANbHICTD 3a KOHTEHT, SKUM IIOLIMPIOETHCS
KOpMCTyBadyaMu.

AHamnisyrouy 3akoHogaBcTBO CIIIA, 3okpema maparpad 230 3akoHy IIpo
MOpAAHICTD y chinkyBauHi (US Communication Decency Act) [l, MoxHa gminTu fo
BMCHOBKY, LI0 ITaTGOpPMM He HECYThb BIAIIOBIAANIBHOCTI 3a BMICT, SIKMI BOHM
po3MilyoTh. Xoua 06uaBi napTii B Kourpeci CIIIA 3aKNIMKalOTh IIEPETTISIHYTH 1110
ZIIOMOBJIEHICTbD, IIOKM BCS BJIaja 3HAXOAUTHCA B PyKaX TEXHOJIOTIYHUX KOMITaHIN.

V maHOMY KOHTEKCTI JOCUTH IIiKaBUM € eKCIepuMeHT ImoHa Macka B
yIpaBiiHHI Mepexer Twitter. Xoua ekclepT¥ MarOTh IIEBHI CYMHIBU LIOAO
ZieBOCTI ITi€l MOZieJTi CaMOperyJItoBaHHS.

Y €C HaBIakM IIaHYIOTb HAacTpPoi B 6ik 36iNblLIEHHS [epXXaBHOTO
perymioBaHHSI y cbepi KOHTPONIO 32 YIPaBIIIHHSM KOHTEHTY Y COLIaIbHUX
Mepexax. 3 2023 poKy IIOUMHAOTD LisITY HOBI, CYBOpILIi IIpaBuUiia, SKMUX IIOBUHHI
OOTPUMYBATHMCS COIlianbHi Mepexi Ta corMeginui nnatdopmu (The Digital Service
Act (DSA)). Benuky pornb y Man6yTHboOMY GOpPMyBaHHI IIpaBMUII KOPUCTYBaHHS
CoLliaJIbHMMM MepeXXaMy IIOYMHAIOTh BiZjirpaBaTy i MDKHapoAHi opraHisaiiil. Tax,
Access Now, ARTICLE 19, Mnemonic, IlenTp JeMokparil Ta TexHosnorii, JustPeace
Labs, JTabopaTopist 1iudpoBoi 6e3nexy, LienTp JeMokparTil Ta BepxoBercTBa IIpaBa
(LEOEM), Ta InTepHeT-IIpoexT M'SHMM CHIiTBHO po3po6mnm [ekiapaliiio Ljofo
MIPUHIUIIB PeryIioBaHHsA KOHTEHTY Ta IUTaTGOpM IIif yac Kpus. [i roloBHOW0O
MEeTOl0 € 3aIpPOBAfMUTM IIOCIIIOBHI Ta OPiEHTOBAHI Ha 3aXMCT IIpPaB JIIOAUHU
TIPMHINUIIN JIsT TEXHOJIOTIYHMX KOMIIAHIN, IKi BOHYM MOTJIM 6 3aCTOCYBAaTH [0, ITif
Yyac Ta MiCJIsT KPM30BMX CUTYaALil, 1106 3MEHLIMTH PUSUK CIPUSHHS T'PyObUM
TIOPYLIEHHSM IIPaB JIIOAMHM a60 O6YTM CIIiBy4aCHMKOM 3arOCTPeHHS iCHYOUOL
HAIPY>XeHOCT] Yy KOHOIIIKTIB.

Buulesrazana [lexiapailis 3aKJIMKae COLIiajJIbHI MepeXi, BiZIeOXOCTUHIU
pO3BMBATU ¥ IMiATPMMYBATK CIIIBIpaIll0 3 MiCIIeBUMM Ta perioHalbHUMU
CTeMKXOoJiepaMy [JIsl IIOKpalleHHsI PO3YMIHHS JIOKAJIbHOTO KOHTEKCTY, 1HLIMX
YyTIIUBUX OIUTAHb Ta 3a0X0Uy€ CTBOPIOBATU KPM30Bi IPOTOKONHN, afjalITOBAHI [0
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MiCIIeBMX HACTPOIB Ta YMOB. AfXe KOJIY BUMHMKAE 36pOMHMN KOHOQIIKT abo 1HLIA
KpM30Ba CUTYyalis IiaThopMaM yacoM 6yBa€ CKIIALHO 3PO3YMiTH IIepelyMOBM Ta
IIPUYMHY, IIOTPI6HA KOHCYJIbTALliSI €KCIIEPTIB 3 IIPaB JIIOAMH. SIK-0T 04pa3y IIiciisa
IIOBHOMACLITA6HOI0 BTOPrHEeHHS Pocil Bii6yrnocs pidke 3pOCTAaHHS aKTUBHOCTL
IIPOYKPATHChKUX KOPMUCTYBaUiB II0 BCBOMY CBITy, BOZHOYAC IIOLIMPIOBAJIOCS
6araro gesirdopmariii i gisyiu Tak 3BaHi 60Topepmu. [TpunHaTTs [Jekiapallil oo
IPMHLMNITIB PeryloBaHHs KOHTEHTY Ta IUIaTQOPM IIif Yac KpmM3 MOXe CTaTy
XOPOLIMM [OPOTOBKA30M [JII BeIMKUX TEXHOJIOTIUHMX KOMIIaHiA ILIOZ0
CTBOPEHHSI OHJIAMH-CEPEeJIOBUILIA, OPI€HTOBAHOTO Ha 3aXMCT IIpaB JIIOAMHY, a
TaKOXX 3MYCMUTM IX 3aCTOCOBYBATM BJIACHI IIOJIITMKM KOHTEKCTYyasli30BaHO, ajie
HeAMUCKPUMIHAIIHO BOJHOYAC.

[Tig6uBaTM IMiACYMKM BapTO 3a3HAUMTH, LIO COIiaJIbHI Mepexi MOXYTb
YaCcTKOBO JIOIIOMOI'TH Y IIOJIETLIeHHI KpU30BUX cuTyalin. IIBuaKe IOLIMPEHHS
aKTyanbHOI iH(opMarlil IIpo Te, L0 TPAIUISIETHCSI Y 30HI BIMHY, IIOJIITUYHOI
HEeCTabINIbHOCTI 4YM TIPUPOLHOIO JIMXa [O3BOJISIE JIIOASM 3 BCBOIO CBITY
JisHaBaTHUCSA IIPO IIOAIl Ta CIIpO6yBaTH HaZaTy LOIOMOTY. BpaxoByrouu HU3IBKY
ebeKTUBHICTD MDXHAPOAHMUX I'YMaHITapHUX OPraHisalliy, IepXXaBHY 610pOKpPaTito
IuTepHeT 1MaTbopMM, HA SKUX KOPMUCTYBaui OpraHi30BYIOTb aKTUBHY
iHpopMalliiHy KaMIIaHilo, MOG6IIi3yI0Th HeGaMAyXMUX, MOXYTb CTaTH
aJIbTEPHATUBHMUMM IHCTPYMEHTaMM Y 3axXMUCTI JIIOZEM Bifl 3JIOUMHIB IIPOTH
ryMaHHOCTIL. [IpMMHATTS MDKHApPOZHOTO JOKYMEHTa LIOZJO0 IIPUMHLMUIIIB
peryioBaHHS KOHTEHTY Ta INMaTGOpM ITify yac Kpu3 [OIOMOTJIO 6 3aKpinmuTu
060B's130K I1aTGopM 3abe3meuyBaTy IIPO30OPICTh i 3pO3yMIiNIiCTh MOJiepalliiHUX
TIOJIITMK Ta 3a0XOTHUJIO 6 IyIaThopMu 36epiraTu JoKa3y MOPYLIeHHS IIPaB JIIOAUHYA
B COIJialIbHMX MepeXax 3 OOMEXEeHHSIMM [OCTYIy [Jisi TaKoro KOHTEHTY
Bpas3IMBUM KaTeropisiM HaceJleHHS.

NPABOBE PEMY/IIOBAHHS JOrOBOPY PAXYHKA ECKPOY
3A 3AKOHOZABCTBOM ®PAHLLIT

Taproniii lOnia (acnipaHTka)

JIbBIiBCbKWI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: npog. iBopcbka O. C.)

V 3akoHomaBcTBi ®paHIlil IHCTUTYT e€CKpOy HaluacTille BUpPaXXaeTbCs
yepe3 KOHCTPyKLito bigyii (fiducie). OxpeMmx HOPM IIPO JOTOBip paxyHKa eCKPOY
3aKOH He MICTUTb, OCKIJIbKM [JIsI OOCSTHEHHSI JOTO IIiJie)t BUKOPMCTOBYETHCS
IpaBoBa KOHCTPYKIlisT HOBIPYOro yHOpaBiliHHA. BigmoBimHOo pmo cT. 2011
dpaHIly3bKOTrOo [IMBINTBHOI0 KoZleKcy, imyLis (qoBipye yIpaBiliHHS) — 1ie IOTOBID,
3a gxuM oifgyuianT nepegae digyuiapito (HOBIpYOMY YIIPaBUTEIIO) IIeBHE MafHO
(peui, mpaBa, ILIiHHI I1amepy), a OCTaHHIN, 36epiralouM MOro OKPEeMO Bifi CBOTO
BJIACHOTO, IIOBOZIUTBCS 3 HMM BIiZIIOBIZJHO ZI0 IIOCTaBJIEHOI METHM B iHTepecax
6eHediriapis.

V mpaBoBOMY peryitoBaHHI QifiyIlil 3aCTOCOBYETHCS IIPMHIIMII CTPOrOTO
dopmartismy. Tak, gorosip dipywii, 3arigHo 3akoHOZaBcTBa ®paHIlii, TIOBUHEH 6y THU
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yknageHuy y nuceMoBin ¢opmi. V craTTti 2018 LlmBinbHOro xogexcy ®pasuil
3aKpinieHo BUMOTH [0 3MiCTy LIbOTO LOTOBOPY: Y HbOMY IIOBMHHI 6y T BU3HAYEHI
KOHKDETHi aKTMBM, LI0 IepefaroThCsl, CTPOK LOTOBOPY (He 6imbuie 99 poKiB),
3acHoBHUKY, Qigyiapii, 6enedimiapyu, MeTa i 060B’s13ku digywiapis (bigyiiapiis).

Horogip digywil mignsarae gep>XXaBHiM peecTpallil y IOZaTKOBOMY OpraHi.
Inbopmanis 1mpo pgoroBip  dimyiii CTOCOBHO HePYXOMOCTI Imipjsrae
OIIPUITIOAHEHH!0. TAaK0X BeZleThCsI HAalliOHAJIbBHUM PEECTP AOTOBOPIB difyIIii.

HoroBip oigymii srimHo 3akomogaBcTBa OpaHIlii He MOXe 6yTH
6e3BiAMIIaTHUM. JKIIO0 BiH OGYMOBJIEHMM HaMipoOM 3ZiMCHUTU 6e3BifIJIaTHY
yrogy Ha KopuCTb 6eHedilriapa, To 1eyt HOroBip 6yZe BBaXKATUCS HIKUYEMHUM.
TakMM YMHOM, HEMOXIJIMBO Ha IpPaKTUIll GIKTMBHO OQOPMUTM [apyBaHHS,
3aCTOCOBYOUM JOTOBIp GimyLil.

BigmoBigHo zo cT. 2016 LuBinbHOro komekcy ®Ppaniiil, 3acCHOBHMK Ta
odipyuiapin MoXyTb 6yTH OfHUM i3 6eHedirtiapiB a6o x eguHUM 6eHediriapom.

digymiapieMm 3srigHO poroBopy Gimymili Moxe 6yTM nuiie BM3HAYeHa
3aKOHOM Opradisarfist: 6aHK, iHBeCTHUIIiiHA KOMIIaHifA, CTpaxoBa KOMIIAHisA TOLIO,
aJBOKaT.

dxuio 6eHediriap «aKLenTyBaB» AOroBip QifyLili, TO 3aCHOBHMK He MOXe
JI0T0 IIPUNIMHUTHU 6e3 3rofnu 6eHedirriapa. OgHaK, AKLI0 AOTOBIP IPUIINHSIETECSA ¥
pe3ynbTaTi cMepTi 3acHOBHMKA (pisuyHOol 0c06M), TO AKTUBM IIEPEXOASATL Y
CIIaZIKOBYy Macy digyiiiaHTa.

3MiHM [0 HOrOBOPY LOBipYOoro yrpasmmiHH (bifgy1il) MOXYTb BHOCUTKCS 3a
B3aEMHO0 3rofioto Mix digyuianToM Ta goBipuuM ympaBuTeneM (bigyiiapiem)
a60 X 3a pilleHHAM cyay. OfHaK, y BUIIaZIKy BHECEHHS 3MiH B fioroBip Qipyii 6e3
sropau 6eHedirfiapa, 3aKOHOLABCTBOM He Iepef6a4eHo XXOLHMX CaHKIIIN.

Horoeip ¢ipyiii MoXxe 6yTH IpUIMHEHUM QIAYILIIaHTOM IO TOTO MOMEHTY,
roku npepMeT Qiny1ii He 6yfe npunHATUN 6eHedirjiapoM. TIpoTe, micins Toro, siK
npegMeT AOTOBOpPY 6yZie IPUMHSITUM, BHECEHHSI 3MiH [0 LOTOBOpPY abo XX JOTro
IIPUIIVMHEHHS MOXJIMBE JIMIIE 32 B3a€MHO0 3T0Z[010 260 X 3a DilleHHSIM CyAy.

Ik 1 eckpoy, odigyuis srigHO (GpaHIY3bKOr0 3aKOHOAABCTBAa YacTo
BUKOPUCTOBYETHLCS IPY YKIIaZleHHi QiHaHCOBUX yrof. Tak, 1jef MeXaHi3M LIMPOKO
3aCTOCOBYEThHCS IIpK 3a6e3IeYeHHi yroZ 3 IiHHMMMY IIarlepaMy; CeKIOpUTHU3allil Ta
IesIKMX IHIIMX OIepalisix i3 yCyHeHHs pu3uKiB; (iHaHCYBaHHI ManubyTHiX
3060B's13aHb, BUKOPUCTAHHS Y SKOCT1 areHTChKOI'0 IOTOBOPY IIPY CUHAUKOBaHOMY
KpennTi.

digyuiapaui pemo3ut (dépdt fiduciaire) um paxyHOK eckpoy (compte
€sCrow) — Iie AOTOBip, YKJIaZleHM ¥ BiiIIOBIAHOCTI O YMOB OCHOBHOTO AOTOBODY
MIiX pi3HMMM CTOPOHAMM YTOZY, i AJIsI IKOTO HesaJieXXHa JI0BipeHa TPeTsI CTOPOHA
OTPMMYE 1 BUIJIayye KOLITM abo XX HAOKYMEHTM [Jisl PI3HMX CTOpIiH, fKi €
yuyacHukamu yrogu. OdimyiiapHui pemosuT -— Ife CIOCi6 OoIUIaTH, SIKUM
CIIPAMOBaHMM Ha 3MEHLIEHHS PM3MKIB, fKi IpuTaMaHHI yroai MiX pABoMa
crtopoHaMu. Takuii criocib omnmaTu Mae 6e3yMOBHY IlepeBary — pO3IOAiJl PU3UKIB
MIDX IIOKYIII[eM Ta IpoAaBiieM. AJle, IIpY IIbOMY, iCHY€ i 06MeXXeHHSI — YaCTO CYMHY,
K IiJIAraloTh [eIIOHYBaHHIO, € JimMiToBammMmu. Dépoédt fiduciaire sk cmoci6
OIIZIaTM Mae 6araTo CIiIbHUX 03HaK 3 aKpeAUTUBOM, IIPOTe BiAMIHHICTIO MiX
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UMMM OBOMa iHCTUTYTaMM € Te, L0 V 3060B'sa3auHi i3 dépdt fiduciaire samxznu
HasiBHAa TPEeTs CTOPOHA (KO0 He 3aBXAM BUCTYyIIae 6aHK), sika 6epe y4acTb y
B3aEMOZII MX ITOKYIILIEM Ta IIPOZaBIieM.

OTXe, CII0Ci6 3aKOHOAABYOr0 BPET'YIIIOBAaHHSI JOTOBOPY PaXyHKa YMOBHOTI'O
36epiranHs (eckpoy) y ®paHIii Mae HM3KY CYTTEBUX BiAMIHHOCTEM Y IOPiBHAHHI
i3 CII0CO60M 110T0 3aKOHOZIAaBUOI'0 BPeI'yIIl0BaHHs B YKpaiHi Ta y 6araTbox KpaiHax
€spony. KoHcTpykuisa ¢igywil ae 3sMory ocuTh epeKTUBHO Peati3oByBaTy IiTi
ZIOTOBOPY PaxXyHKy €CKpOy i3 ypaxyBaHHAM IIeBHMX OcCO6IMBOCTeN. Tak,
3akoHo#aBcTBO PpaHIlii HakiIafjae O6MeXeHHSI Ha CYO'€KTHUMM CKIIaf] I[bOTO
ZOT0BOPY, BCTAaHOBIIIOE YiTKMM GpopMartiaM IIpyu BMKOHAHHI 060B'sI3KiB i3 JOTOBOPY
digy1iil, AKoro HEO6XILHO HAOTPMMYBATMUCS, Ta 3aKpIIUIIOE IIEBHI 3aX0ny i3
60pOTHOM i3 BiZIMMBAHHSIM I'DOLIEN TA IIOAATKOBUM LIaXPalICTBOM.

OCOBJINBOCTI MPABA BJIACHOCTI HA BIPTYAJIbHUA AKTUB

flpemko l0nis (acnipaHTKa)

JIbBIBCbKMI HalioHalbHUI yHiBepCUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: npog. Koccak B. M.)

B yMoBax poO3BMTKY LM(PPOBMX TEXHOJIOTIM Ta IIOSIBYM HOBMX OO'€KTIB
BIpTyalIbHOI'O IIPOCTOPY 3pOCJjla yBara HAyKOBOI CIUIPHOTM [0 LMBIUIBHOTO
060pOTY MaMHOBUX HeMaTepiaJlbHUX O6'E€KTIB, LI0 II€BHOX Mipoio 06yMOBMIIO
oTpeby B IIePEOCMMCIIEHHI peYoBOTO IIpaBa B KOHTEKCTI pekopmdikamii Ta
xiacudikamito okpemMuMyu HaykoBrsMmu (P. A. Mampanuk, K. I'. HekiT TOLIO)
BipTyanmbHOro axkTuBy SK IudpoBoi (HeMaTepianbHOI, «6e3TiIeCHOI») pedi.
IMourMpeHHs1 IIPAaBOBOI0 PEXMMY BJIaCHOCTI Ha BipTyaJlbHiI akTUBMU € IIO CYTi
OZHI€10 13 rapaHTIM 3aXMUCTy IHTEpeciB yYaCHMKIB BiZIlIOBIIHOrO PMHKY. BifTak,
BpPaxOBYIOUM JIeTraJii3alfito BipTyaJIbHMX aKTUBIB B YKpalHi, BaXXJIMBO 3'siICyBaTy
0CO6JIMBOCTI ITpaBa BJIIACHOCTI Ha BipTyalbHUM aKTUB.

3akoH Ykpaiuu «IIpo BipTyanbHi akTUBM» (gaii — 3aKoH), a caMe — 4. 1CT. 6,
3aKpINJIIOE YOTUPHU ITiCTaBM HAGYTTsI IIpaBa BJIACHOCTI HAa BIpTyaJIbHUY aKTUB:

1. dakT CTBOPEHHS BipTyaJIbHOTO aKTUBY, TO6TO MOMEHT, 3 SIKOT'O II€PLINI
BJIaCHMUK OTPMMYE MOXJIMBICTH BOJIOZITM, KOPUCTYBATUCS Ta PO3IIOPSAMKATHACS
BIpTyallbHMM aKTMBOM V CUCTeMi 3abe3nmedyeHHSI 06GOPOTY BIAIIOBIIHOTO
BIPTyalbHOTO aKTUBY (ZO Iii€l mificTaBM CIIif BKIIIOYMTYM TaKOX MaMHIHT Ta
CTeMKiHT);

2.BumMHeHHSI Ta BMKOHAHHSI IIPaBOYMHY LIOZO BIPTYallbHOTO aKTUBY
(MampmkITaz, ZIOTOBIp KYIIBII-TIPOAaXy, [HOOTOBIp [JapyBaHHS, 3alloBiT).
BpaxoBytoumy, 110 BipTyaJIbHUM aKTUB B CMIIY II. 7 CT. 4 3aKOHYy He MoXe 6yTHu
IpeiMeTOM O6MiHY Ha MaMHO (ToBapy), po60TH (IIOCIIYIH), TO BiiTIOBIHO [OTOBIp
MiHM SIK OOTOBIp PO Ilepefjadyy MaMHa y BJIACHICTb He MOXe O6YTH IIificTaBOIO
BUHUKHEHHS IIpaBa BJIaCHOCTI Ha BipTyalbHUM aKTUB;

3.HopMu 3aKkOHY (OO TakMX MOXHA BiHECTM IIPaBOHACTYIIHUIITBO IIPK
peoprasisamii opuaAnYHOI 0cobu (4. 2 cT. 104, cT. cT. 107, 109 LIK Ykpaium), HabyTTs
IIpaBa BJIaCHOCTiI Ha PYyXOMYy pid, Biff Kol BiacHMK BigMoBmBcs (cT. 336 LIK
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YKpaiuu), HabyBanbHa AaBHICTD (CT. 344 LIK YKpaiuu), ClafKyBaHHS 32 3aKOHOM
(cT. 1216, r1aBa 86 LIK Ykpaiun);

4.PinteHHs cyzy (HampMkiaz, Ha6yTTs [paBa BJIaCHOCTI HA MayHO
ZJ06pPOCOBICHMM HabyBaueM Biff HEYIIOBHOBaXKEHOI'0 Bif4y >KyBayda y pasi BifMoBu
BJIaCHMKY B 3a[j0OBOJIEHHI I030BYy MO #oro BuTpebyBaHHA (cT. cT. 330, 388 LIK
Ykpaium)). BiacHe, citif HaroJIoCMUTH, [0 3aKOHOAABEIb 3aKPIiIlJIlOE IIPE3YMIIIit0
IPaBOMIPHOCTI HaA6YTTs1 IIpaBa BJIaCHOCTI Ha BIPTyalbHUM aKTUB, y pasi
BIZICYTHOCTI pillleHHSI CyAy, IKMM BCTAHOBJIEHO iHLIE Ta siKe Ha6pasyio 3aKOHHOL
cuny B YKpaiHi.

3MicT 1©mpaBa BIACHOCTI Ha BIpPTyalbHUM aKTUB CKJIafjae Tpiafga
IIPAaBOMOYHOCTEM BJIaCHUKA — BOJIOZIHHSA (KOHTPOJIb 32 aKTUBOM), KOPDUCTYBaHHS
(3miicHeHHST TpaH3aKIlil, y4yacTb B TIOJIOCYBaHHI Ha OJIOKYENHI TOLIO) i
posmopsAmKeHHsT (IpofaXk uYM iHWII Ail 3 aKTMBOM Ha BJIaCHUM PO3CYH), AKi
dikcyloTbCs y cucTeMi 3abe3slleyeHHsI 060POTY BIipTyallbHUMX aKTUBIB, IIPOTe,
BpaxoBylouu crenndiky BipTyarbHOr0 aKTMBY, BOHM TaKOX XapaKTepPU3YIOTBCS
TIeBHUMM OCOGJIMBOCTSIMU.

Hacammepe, mpiopuTeTHe 3HaYE€HHSI Ma€ IIPAaBOMOYHICTh BOJIOLIHHSA, TaK
SIK BOJIOAIENb KJIl0Ya BIpTyaJbHOIO aKTMBY 3a 3arajibHUMM IIPaBUJIOM
BM3HAETbCS BJIACHMKOM BIPTyalbHOIO aKTMBY. Binbll TOro, 3aKoHOZABeIlb
3a3Havyvae, 110 IIPaBO BIIaCHOCTI Ha BipTyalibHi aKTUBM 3aCBiAYYETHCSA BOJIOAIHHIM
KJT}0Ya TaKOro BipTyanbHOIO aKTUBY (4. 1 cT. 6 3aKOHY), KpiM BUIIAZKiB, KOIu: 1)
KJII0Y BIpTYaJIbHOI'O aKTUBY ab0 BIpTyallbHUM aKTUB 3HAXOOUTHCS Ha 36epiraHHi
Yy TPeThOI 0CO6M BiATIOBIZTHO /10 YMOB IIPAaBOUMHY, 3aKOHY a60 pillleHHs CYyy, siKe
Habpanmo 3aKOHHOI cumy; 2) KoY [0 BipTyanmbHOIO0 aKTMBY Ha6yTO 0C06010
HemmpaBoMipHO (4. 3 cT. 6 3akoHy). To6To, B 3aKOHi BMOKPEMIIEHI BUIALIKU
o6MeXeHHs ITpaBa BOJIOAIHHS BipTyaJbHMM aKTMBOM, 110 He BIUIMBAE Ha IIPAaBO
BJIACHOCTI SIK Take.

PasoM 3 TuM, Take GOPMYITIOBAaHHS 3aKOHOZABIISI HE € I[ITKOM KOPEKTHUM.
ITpaBo BJIACHOCTI HA BIPTYaNlIbHUM aKTUB IIPaKTHMYHO HE MOXe OYTU 3acBifjueHe
«BOJIOZIHHSIM KJIIo4a». BilacHe, BipTyasnbHiI aKTMBM 36epiraloTbcs y nubpoBUX
raMaHIfX, [0 SIKUMX [iICHO MOXHa OTPMMATM [AOCTYII JIMIIe 3a JOIIOMOIO00
IIPUBATHOrO Kitouya. Kiou BMKOPUCTOBYETHCS IJIsl YIIPABIIIHHS BipTyalbHUMMU
aKTMBaMM Ta 3iMICHEHHS TPaH3aKIlili, ajle BiH He € JOKYMEHTOM, L0 3acBiguye
TIPaBO BIJIACHOCTI.

IIpy 1pOMy, IIpaBO BJIACHOCTI Ha BIPTyaNbHUM aKTUB MOXe O6yTu
HifTBepIKeHe Uepe3 3aluC Y 6JI0OKYENHI, 3 IKOro B6aYaeThCs, L0 IIeBHA azipeca
raMaHIlsE Ma€ BipTyanbHi akTUBY, i 1o iHpopMallito MOXHa ITePeBIPUTH LITIIXOM
Tepernsaay TpaH3aklilin, sSki 6yny npoBefieHi 3 1iel agpecu. TakoX MOXYTb 6yTH
BMKODPUCTAaHI IHII JOKYMEHTH, TaKi SIK OTOBIp KYHIiBIIi-IIPO#aXxy, akT IPUIOMY-
Iepefiavi, HoTapialbHi 260 eJIeKTPOHHI IOKYMEHTH TOLLIO, IKi 3aCBiIYYOTh IIPAaBO
BJIaCHOCTI Ha KOHKPETHMM BIipTyallbHMM aKTMB. BifTak, 3aKOHOZABIO CIIif
YTOUHMUTH, L0 I[IPaBO BJACHOCTI HA BIPTyaJbHMNM aKTUB 3aCBi[UyETHCS
ZIIOKYMEHTOM, 10 ITiATBEPAXYE BOJIOAIHHS KITIOUeM TaKOI'0 BipTyalbHOI'0 aKTUBY.

BapTo HarojocuTH, LI0 IPAaBO BOJIOZIHHS BUPI3HSETHCS TaKOX TUM, L0 Y
BUITAZIKy PO3MillleHHSI BipTyalIbHOI 0 aKTUBY Ha iHTepHeT-IIaTdopMi, akTMIHUMI
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KOHTPOJIb LIOZO0 HBOI'0 3AiMCHIOE He JIMILIE BIIaCHMK, a /i IIPOBaMZep, PO3POOHMUK UM
BJIaCHMK cayTy. [IpM I[bOMY, IPOBaiAEpPY MOXYThb rapaHTyBaTu 36epeXeHHS
BIpTyalbHOTO aKTUBY (HaIpuKiaf, y GaiioBOMy CXOBMIII) UM HABITh 3alIMLIATH
3a c06010 ITPaBO 3MIHIOBAaTH Ta BUAAJISTH IX (B OHJIAMH-Irpax).

Ilopo 0CO6NMIMBOCTEM IIPABOMOYHOCTI KOPMUCTYBaHHSI BIipTyaJlbHUM
aKTMBOM, TaKi YacTO BU3HAYAOTHCS YMOBaMM HaflaHHS IIOCIIYT 32 3060B'I3aHHAM
MDX IIpOBalZiepOM Ta KOPMCTyBaueM a60 AOTOBOPOM IIPO HaZaHHS IIOCIYT i3
36epiraHHsa a6o afMiHicTpyBaHHs. TOMY AJIsI TOTO, 1106 BIIACHUK MII CaMOCTiTHO
33/IOBOJIBHATHM CBOI iHTepecy, IIpOoBaliZiep Ma€ IIOIEepeHbO0 HaZaTy JOMY Take
IpaBo, 3a6e3MeUMBLIN AOCTYII BIIACHMKA 0 HAJIEXXHOT 0 1oMy 06'ckTa. IIpy 11boMy,
IepeMilleHHSI BIPTyalbHMX aKTUBIB MOXe 3[IMCHIOBAaTMUCSI BUKIIIOYHO 3a
BKa3iBKaMM BJIaCHMKaA BipTYanbHOI0 aKTUBY. Y 4. 2 CT. 6 3aKOHY HAroJIOLIy€EThCS,
LI0 YMOBM HA6YTTS, YMOBM II€peXOfy Ta O6CAT NIpaB Ha BIpTyanbHI aKTUBU
MOXYTb BUpPaXaTucs y GopMi aJirOpUTMIB Ta QYHKIIIM CUCTEMM 3a6e3MeYeHHSs
060pOTY BipTyalIbHUX aKTUBIB, Y MeXaxXx sIKO0I 3[iICHIOETBCS 060POT BipTyanbHUX
aKTUBIB, TOOTO TakKi YMOBM MOXYTb O(QOpPMIIIOBAaTUCh Yy BUIJISAAI CMapT-
KOHTPAKTIB.

[TpaBOMOYHICTb PO3MOPSIIKEHHST BIIACHMKA TAKOX MOXEe 06MEXYBaTUCh
yMOBaMM KOPMUCTYBaHHSI Tiel um iHumiol mmatdopMmyu, Ha sKill 36epiraeTbes
BIpTyasnIbHMM aKTUB. [I0 TOro X, ZiesKi mnaTopMy MOXYTh HABITh BMMaraTu
IOOATKOBUX IIPOIleAyp IIEPEBIPKM mJisi IEBHUX omeparnin. PasoM 3 Tum,
3aKOHOMAaBeIlb Ilepe6avdac PUANYHI HACITIAKM PO3MOPSIIKEHHS 3a6e3eUeHUM
BIpTyaJIbHUM aKTMBOM, a CaMe — PO3IOPSZKEeHHsI MalHOBMM IIPaBOM Ha 06'€KT
3a6e3eYeHHs I[bOr0 BipTyaybHOr0 akTMBY. KpiM LIbOro, 3BEpTAaEMO yBary, L0
3abesneyeHi BIpTyaJibHI aKTUBU IIOCBIZYYOTh MaMHOBI IIPaBa, V 3B'I3KYy 3 UMM
BJIaCHMK 3a6€3II€YeHOr0 BIipTYaJIbHOI'O0 AaKTMBY Ma€ IIPAaBO BMMaraTu O06'€KT
3abesnevyeHHsT — IHWMM O6'€KT LMBUIBHMX IIpaB, IIpaBa BMMOIM Ha SIKUM
IIOCBIYy€ TaKUM BipTyaJIbHUM aKTUB.

3asHaveHi OCOGIMBOCTI IIpaBa BJIACHOCTI Ha BIPTyalnbHUM aKTUB
ZII03BOJISIIOTH 3POOUTY BUCHOBOK, LI0 peartisallisi BIaCHUKOM BipTyalbHOT0 aKTUBY
Tpiagy IPAaBOMOYHOCTEM MOXKe 3aJieXXaTy Bifi BOJIL iIHLIMX OCi6, L0 He [O3BOJISIE
ONHO3HAYHO CTBEPXYBATH IIPO 6e33arepeyHe MOLIMPEHHS LI0A0 BipTYyalIbHOTO
aKTUBY peXXxuMy 6e3TiniecHOI peyi.

B mimoMy mpaBo BIIAaCHOCTI Ha BIPTYalIbHUM aKTUB BCe I1lie PO3BUBAETHCS 1
B KOHTEKCTi 3aBaHb IIPAaBOBOI Ta PETyISTOPHOI CUCTEM BaXXJIMBO BUPILIUTHU I
iHLIi TMTaHHS, SIKi ITOB'I3aHi 3 TaKMMM 06'€KTaM¥, 30KpeMa 0COGJIMBOCTI CII0C06iB
3aXUCTY Ta MificTaByU IPUIIMHEHHS IIpaBa BIIACHOCTI Ha BiPTYalbHU aKTUB, SIKi,
Ha XXaJlb, 3aJIMLIMIINCD 11032 YBarow 3aKOHOZIABIIs.
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MOPYLUEHHA NPUHUUMNY 3MATAJIbHOCTI B LLUBIJIbBHOMY
CYAAOYUHCTBI: AHAJI3 CYA0BOI MPAKTUKU

Beppiii BikTopisa (cTyaeHTKa)

IHcTuTyT npasa UIMOA3H, Jies]YBC
(HaykoBwii kepisHuk: gou. Kydep B. 0.)

ITe 3 vaciB JaBHbOro PuMy icHyBana opuanyHa ¢opmyna «Audiamur et
altera pars» (Hexait 6yze BUCIIyXaHa 1 iHIIa CTOPOHA). L]e IIPMHIINIL, 3TiAHO 3 AKUM
HIXTO He IIOBMHEH CYOUTUCS 6€3 06'€KTMBHOTO PO3IJISALY, B XOZi IKOI'0 KOXXHIN
CTOPOHI HaZla€ThCSI MOXJIMBICTD HaZlaTy BiAIIOBigHI JoKa3M. 3MarajabHICTb CTOPIiH
13apas 3aJIMLIAETHCS OFHUM 13 HaOUIbLI BaXXJIMBUX IIPUHIAIIIB CYLOUYMHCTBA.

3a ocTaHHI pOKY, CyAoBa IIpaKTHKa II0Ka3aJla, Lo IPUHIMITY 3MaralbHOCTI
B IMBUIbHOMY IIpOLleCi CTabiIbHO AOTPMMYIOTbCS. OfHAK, iHOAI BUMHMKAOTH
CUTYyallii, KoJIM IIpaBa Ta iHTepecy OfHIEl CTOPOHM MOXYTb 6yTU 06MeXeHi abo
TOpYLIEH] Yepes IMOPYLIeHHS IPUHIIUITY 3MarajabHOCTI.

Hampukiiag, y mpakTuili 6yyiM BUIIAZKM, KOJIM CYL He HafaBaB CTOPOHI
MOXJIMBOCTI BMCTYIIaTM 31 CBOIMM [OKasaMM Ta apryMeHTaMy. TakKoX,
MOXJIMBYMMM € BUIAAKM, KOJIM CyZA He IpMIIMaE [0 yBaru IIeBHi ZOKasy, sIKi
IpefcTaBuiIa OZHA 31 CTOpIH, Yepe3 HEJOCTATHIO IX apryMeHTOBaHICTbH ab6o
HeO06'€EKTUBHICTB.

OKpiM IIbOT0, CYZIOBA IIPAaKTMUKa TAaKOX I10Ka3asa, 0 Y pasi HefloCTaTHbOL
KUIBKOCTI [OKasiB Bif opHiel 31 CTOpPIH, Cyq MOXE BIOXMIUTU II030B abo
3aIlepevyeHHs], 110 TaKOXX MOXXe ITOPYLIMTY IIPUHIIAII 3MarajIbHOCTi Y CyZOBOMY
mporieci.

V 6araTbox BHIOaAKaxX, L[06 3a6e3neuyuTy [OOTPMMAHHS IIPUHIIMUITY
3MaraJyIbHOCTi, CyQ BUpILIye NMUTAaHHS LIOAO0 IIPUMHSTTS AOKa3iB Ta AOIUTY
CBIZIKiB 3TifjHO 3 6a)XaHHSMM CTOpIH, J03BOJISIIOUM IM aKTUMBHO 6paTy y4acTb Y
TIpolieci Ta 3aXULUIATY CBOI IpaBa Ta iHTepecH.

[TpMHIIMIT 3MarajbHOCTi IIOJIATa€E B TOMY, L0 KOXHa CTOpPOHAa IIOBMHHA
IOBeCTM Ti O6CTAaBMHM, Ha SIKi BOHA IIOCUJIAETbCS HA IiATBEPIXEHHS YU
3amepedYeHHsI BUMOT. IIpy [IbOMY CTOPOHM HE MOXYThb 6yAyBaTy BIIaCHY I103UIIit0
Ha TOMY, 110 BOHA € [JOBEeEHO!O, JOKY iHIIa CTOPOHA ii He CIIPOCTye (KOHIIeIIis
HEeraTMBHOTO ZIJOKa3y), OCKIJIbKY 32 TAKOT 0 IMiZIX0/ly caMa KOHIIeIIIlig 3MarabHOCTI
BTpadvae CeHC.

18 ciunsa 2018 p. BepxoBHuit Cyz cBoIM pilteHHaM y cripasi N2 I1/9901/12/17
9901/12/17 utof0 OCKapXXeHHSs CyAZIe10 AUCHUIIIIIHAPHOTI0 CTATHEHHSI HaKJIaZIeHOT 0
Ha HBOTO Bumioro kBamidikariiHoro koMiciero cyamiB YKpaiHM 3a IOpYLIEHHS
BUMHEHI IIifj Yac Po3Iysfy CyAoBoI cipaBu B 1-1 iHcTaHIl (MBiIIBHA cIIpaBa
N9521/19212/14-11) HiATBEepOMB 3aKOHHICTH 3aCTOCYBaHHS [AUCIUIIIIHapHOTO
CTATHEHHS [IO CYAmi.

Ha mipcTaBi 3BepHEHHS TPOMAaZITHMHA, 110 6YB BifiloBifaueM y IIMBIIIbHIN
CIIpaBi, Ipo IPUTSITHEHHS CYALL IO BIATIOBIANIbHOCTI 32 GaKTy yIIepeXeHOCTi Ta
HeO06'€KTMBHOCTI ITif] Yac po3rnsapy ciupaBy (HEO6I'PYHTOBaHA BifIMOBa B PO3IJISLI
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KIIOIIOTaHb) Buuia kBamidikaminiaa komiciss cyppmiB Ykpaiam (mami — BKKCY)
3acToCyBasa [io CYAA1 — MOPYLIHUKA AUCIIUITIIHADHE CTSATHEHHS.

He mnoromxyroumck 3 TakuMm piutenasMm BKKCY, cyansa 3BepHYBcs 3
11030BOM [0 BepxoBHoro Cyzy.

B xomi cypmoBoro 3acifjaHHsi BepXOBHMM Cy[ BCTAHOBMB, LI0 IIifi 4ac
pPO3TNISily CIIpaBM B SIKOCTI CYZZi II0O3MBau He BCTAaHOBUB y IOBHOMY 06Cs3i
bakTHMYHMX 06CTAaBUH CIIPABY, 1[0 MAlOTh CYyTTEBE 3HAUEHHS [IJ1s 11 BUpPilIeHHS, Ta
He HaJJaB HaJIeXXHOI OI[iHKM JJ0Ka3aM CTOPIH.

Cynosi BUHIC pilleHHST Ha KOPUCTb OLHI€l CTOPOHM, He IPUMHSABIIM [0
yBaru [oKasiB Ta KJIOIOTAHb iHLIOI CTOPOHM, TUM CaMMM Hafalouy OYEBUAHY
IepeBary fOBOAaM OLHi€l CTOPOHM HaJ JOBOZAMM iHIIOL, L0 IIOJISTao y:

1)He B3ATTi CyZOM [0 YBaru JokKasiB iHIIOI CTOPOHY;

2) He 3a3HaYeHHsI MOTUBIB BiIXUJIEHHSI apTYMEeHTIB iHILIOI CTOPOHK
II0 CYTIi CIIODY;

3) HEBMOTMBOBAHMX BiJMOBax CyAy Y 3aJOBOJIEHI KJIOIOTaHb
CTOPOHM.

Came TOMy B [ifX TII0o3MBaya SAK CYZAAL BCTAHOBJIEHO CKJIaf
OUCLMIUIIHAPHOTO IIPOCTYIKY, SIKMM IIOJIsSITAa€e Y IIOPYLIEHHI IIPUHIIUAILY
3MarajsbHOCTI CTOPIH CYZIOBOI0 IIPOLIECY Ta IX PIBHOCTI I1epef] 3aKOHOM i CyZIOM.

Tak, 1.1 4. 1 cT. 106 3akoHy YKpaiuu «IIpo CyZoyCTPiy Ta CTaTyC CyAAIB» Biff
2 yepBH# 2016 p. N2 1402-VIII fo mificTaB IPUTSATHEHHS CYALL A0 AMCLIMIDIIHAPHOL
BIZITIOBiZIaJIPHOCTI BiAHOCUTH IIOPYLIEHHSI 3acaZ PIBHOCTI BCiX y4YacCHUKIB
CYZIOBOTO IIPOIIeCy Ilepel] 3aKOHOM i CyZIOM, 3MarajibHOCTi CTOpiH Ta CBO60AY B
HaZlaHHI HUMM CYZy CBOIX [JOKA3iB 1 y JOBeZIEHHI Ilepef; CYAOM IX IIepeKOHJIMBOCTI.

Ha migcTaBi nboro BepxoBHuy Cypn BU3HAB NPaBMIIbHICTD mmo3uilii BKKCY
Ta IIOBHICTIO BiZIMOBMEB B 3a/]J0BOJIEHHI ITI030BY CYAIi.

BuxiiazieHi B ykasaHiy cIIpaBi IIpaBoOBi BUCHOBKY BepxoBHoro Cypy € BKpan
BaXXJIMBUMMM [JIsI IIPaBO3aCTOCOBHOI IIPAKTMKM, OCKUIbKM IiATBEPAUIIN
060B'sI3KOBICTb JO6POCOBICHOTO KOPUCTYBaHHSI CTOPOHaMM CBOIMM IIpaBaMM Ta
060B'sI3KaM¥, @ TAKO0XX DPO3'SICHUIIM 3aCTOCYBaHHSI OHOTO 3 OCHOBOIIOJIOXHMX
IIPMHIIAIIB CYLOYMHCTBA — 3MaraJibHOCTI CTOPIH.

ToMy, HEOOXITHUM eJIEMEHTOM JOCIIIDKEHHS € aHaJli3 CYOBOI IIPAKTUKM 3
IIPUHLUITY 3MarajbHOCTI B LIMBIIBHOMY CYJOYMHCTBI, OCKIJIBKM Ile JO3BOJISIE
BUSIBUTU Ta IIPOaHAJII3yBaTM peasibHiI IIpo6JiIeMM 1 MUTaHHS, L0 BUHUKAIOTh Y
IPaKTUIl 3aCTOCYBaHHSI IPUMHLUITY 3MarajbHOCTL. A TaKOX, AJIsI BU3HAYEHHS
LINIIXiB YAOCKOHAJIEHHSI 3aKOHOLABCTBA LIOAO 3aXMCTy IIpaB Ta iHTepeciB
rpOMafsiH Ta NifNPUEMCTB Y UMBIIIBHOMY CYIOYMHCTBI.
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0COBJINBOCTI HOPMATUBHO-INMPABOBOI'O PEIYJIIOBAHHSA
0COBUCTUX HEMAMHOBUX NPAB MiJ YAC BOEHHOIO CTAHY

BaHenbuyk Cogis (cTyaeHTKa)

JlepxaBHuit nofaTkoBuu yHiBepcutet
(HaykoBwii kepiBHuk: gou. Jlaroscbka H. B.)

36poitHa arpecis pociicbKkoi ezieparlii Bxxe moHapg 1 pik aMyurye Haul ypsfz
Ta CYCIUIBCTBO QYHKITIOHYBATH B CTaHi 0CO6GJIMBOrO PEXMMY — BOEHHOIO CTaHy. 3
IOYATKY ITOBHOMACLITa6HOTO BTOPrHEHHS, B AePXXaBi 3MIHMIIMCS IIPIOPUTETH Ta
mini. BupilleHHs [AesIKMX IUTaHb, L0 CTOCYIOTbCS OPUANYHOI cbepy, HabGyIu
OPYTOpSANHOTO XapaKTepy, ajie TeMa HOPMAaTMBHO-IIPAaBOBOI0 3a6e3IIeYeHHSsI IIpaB
LUMBUIBHMUX 0Ci6 HabyBa€ Bce OUIBLIOI aKTyaJIbHOCTI, OCOGJIMBO B ChOTOAHILIHIX
YMOBAX XUTTH.

0o TeMy HOPMAaTMBHO-IIPABOBOIO 3a6e3MeYeHHs IpaB LIMBIIbHMUX 0Ci6 B
CBOIX JIOCITiPKEeHHSIX 3BePTaJIMCh HAaCTYIIHI HAyKOBL, cepen Akux: M.B. KoBailis,
B.B. JlazapeB, ILM. IIponp, K. Carampgax, P.M. CKpuMHbBKOBCbKMM. LI HayKOBIIi
BKa3ylOTh Ha BaXXJIMBICTb 3a6e3MeYeHHs i FapaHTyBaHHS BCiX IpaB IIUMBIIbHUX
0Ci6 IIij] Yac BiTHN.

Hacammepezi, BaXXJIMBO 3a3HAYMTM IIPO IIOHSITTSI BOEHHOIO CTaHy. SIK
3a3HayvaJocs BULIE, Ile 0COOTIMBUY ITIPABOBUM peXkxuM. BiH 6yB BBeZIeHU B [iit0 Ha
TepuTopii VkpaiHM uyepe3 36poMHY arpeciio epXaBHU-TEpPOPMUCTa poCii, Ta
neper6avae HafaHHS BIAIOBIIHMM OpraHaM IIOBHOBaXX€Hb, HEOOXIOHUX OJIs
3a6e3mnevYeHHsT HallilOHAJIbHOI 6e3IIeKM Ta TepUTOpialIbHOI I[UTICHOCTI Zep>XaBMu.
Are, He3BaXkalouyM Ha BCi TPYZAHOLII CbOTOAHILIHIX peastil, IIpaBa IUBIJIBHUX 0OCi6,
TO6TO IIpaBa rpoMafAssHMHA YKpaily, IIOBHICTIO HiZIATral0Th 0XOPOoHi. [ToToXXeHHsT
KoucTuTynii YKpaiHy BM3HAOTh HAWBMIIOK COIiaJIbHOMNO I[IHHICTIO moauHy (il
XXUTTSI, 3TOPOB'S, YECTD i TiAHICTE).

He BUKIIIOUEHO, LIO 3aIlPOBAPKEHHSI OCO6GJIMBOTO IIPAaBOBOTO DPEXMUMY,
0CO06JIMBO BOEHHOTO, € 3arP03010 [JIsI OCHOBHMX IIPaB Ta CBOGOJ JIIOAUHY, TOMY B
YMHHOMY 3aKOHOZIAaBCTBIi YKpaiHu nepei6adeH0 BaXXJIMBI rapaHTil 3a6e3MeYeHHS
Ta OXOPOHM IIpaB JIIOAMHU. BapTo 3BEepHYTH yBary Ha Te, L0 06MeXeHHs IIpaB i
cBo6OL JIOAMHYM B YMOBAax OCOGJIMBMX IIDAaBOBUX DPEXWMIB BMU3HAYAIOTHCS
BigmoBigHO zo KoHcTuTymili Vkpainu, 3akoHIB ‘TIpo IIpPaBOBUM DEXUM
HaZI3BMYaMHOro cTaHy” Ta ‘TIpo MpaBOBU PEXUM BOEHHOTr0 cTaHy". [lepeibaueHi
B Ha3BaHMX 3aKOHOZABUMX aKTax OOMEXXeHHsI KOHCTUTYLIMHMUX IIpaB i CBO6OL
JIIOAVHY € BUYEPIIHMMH i ITIOBHOMY PO3'sICHEHHIO He MifiAratoTh. Lie o3Hauae, nio
TepMiH IX 3aCTOCYBaHHSI He MOXXe IIepPeBMILIYBAaTU TEPMiHY, IIPOTATOM SIKOTO
TPUBaE BOECHHMM CTaH. B 1jeM mepiof mpaBa i cBo6ozu LMBIIBHOI 0CO6M, ILIO
3a3HayveHi y 4.2 cT.64 KoHcTuTyLil YKpaiHy, He MOXYTb 6y TY 06MeXeHi.

I'poMazsTHCBKI ITpaBa LIMBIIBHMX 0Ci6 MalOTh CBOI CIIelliajyIbHi 03HAKM, K1
€. IIPIOPUTETHMMM BiJHOCHO iHLIMX IIPaB; IPMPOOHVMM Ta HEBiAUY>XYBaHUMH,
OCKINIBKM BOHU HaJIeXaTb KOXHIM JIIOAWHI Biff HapOKEeHHS; YCTaJIeHUMMU
Cy6’'eKTMBHMMM IIPaBaMU JIIOOVHHA.
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B 3akoni Ykpaiuu ‘TIpo IpaBoOBMM PeXXMM BOEHHOTO CTaHy” BKa3aHO LI
Tepetik 3axXofiB LIOZI0 3ab6e3MeUYeHHSsI I[bOI0 PEXMMY, Cepel] AKUX € IIepeJlik
obMexeHb IIpaB i CBO6OJ IIIOAWHY, 30KpeMa: 3allpOBa/XyBaTU TPYZAOBY
THOBMHHICTD AJIs IIpare3flaTHMUX 0Ci6, He 3alTyYeHNX 10 po60TH B 060POHHIM cdepi
Ta cdepi 3abe3neveHH XUTTEHISIIbHOCTI HaceJIeHHSI 3 MeTOX0 BMKOHAHHS Poo6iT,
L0 MalOThb OGOPOHHUM XapaKTep, a TAaKOX OO CYCIUIBHO KOPMUCHUX pPO6IT, 1IO
BUKOHYIOTBCSI [JIsI 3aJ0BOJIEHHSI IIOTpPe6 36poMHuMX Cui YKpalHy; IIPUMMYCOBO
BIIYYXXyBaTU MaWHO, 110 IIepebyBa€ y IPMBATHIM a60 KOMYHAaJIbHIM BIIaCHOCTI,
BUJIyYaTU MaMHO [IepXaBHUX ITiATIPUMEMCTB i IOCIOZapChbKUX O6'€IHAHb mOJIis
noTpe6 ZiepXXaBy Ta BUAABATH IIPO Iie BIiANIOBIAHI JOKYMEHTH; 3aIIPOBaKyBATH
KOMEHZIaHTCBKY TOOVIHY; BCTaHOBIIIOBATHU creliaJbHUN pexum
CBITJIOMacKyBaHHS, BCTAHOBJIIOBAaTM OCOOGNIMBUM DpeXUM B3y Ta BuUisgy;
06MeXyBaTK CBOGOZy IIepecyBaHHS TPOMAZisiH, @ TaKOX pPyX TPaHCIIOPTHUX
3aCc006i1B; IepeBipsTH OOKYMEHTHM OCi6, B pasi IIOTPe6y IIPOBOAUTY OIJISIE pedel,
6araxKcy, TPAHCIIOPTHMX 3aco6iB; 3a00pPOHSTM IIPOBEAEHHSI MMUPHUX 3060piB,
MITHHTIB TOLIO.

BBaXxaeMo, LiJ0 B Cy4aCHOMY CBITi 3aCTOCYBaHHSI 06MeX€EHb IIpaB 1 CBO6O[
JIIOAVHY € OOHUM i3 TOJIOBHMX €JIEMEHTIB BifHOCMH 0C06M 3 mepXXaBoio. Takum
YYMHOM 3[IMCHIOETBCS KOMIIPOMIC MIDK CYCIUIBCTBOM 1 [ep)XXaBoio, SIKUM
3HaXOAUTb CBIM IIPOSIB B 3aXMCTiI 0coby, IIpaB 1 CBO6OZ IHIIMX I'POMafsH Bif
CcBaBULISA. MOXINIUBICTD O6MEXEHHSI IIPAaB JIIOAVHM OEPXABOI0 IIepefi6adeHo
Malke y BCiX MDXHapOJHMX OOTOBOpaX, SIKi periaMeHTYIOTb OCHOBOIIOJIOXHI
IIpaBa Ta CBO6OAY rpoOMaisTHMHA.

He Bci mpaBa IIMBIUIBHMX 0Ci6 MOXYTb 6yTHM obMexeHi. KoHCTUTYyIliE€rO
YKpaiHy BCTAaHOBJIEHO, 110 B II€Piof Zii BOEHHOTO CTAHY He MOXe 6y Ty 06MeXEeHO
IpaBO Ha DJKUTTs, IIOBary [0 TifHOCTI o0co6u, CBOGOZNY Ta OCOGMUCTY
He[OTOPKAHHICTB, XXUTJIO Ta LIJII06.

Binbul fleTaJIbHO MUTAHHSA [IPaB LUMBUIBHMUX OCi6 IIiff Yac BOEHHOI'O CTaHY
perymioe Tak 3BaHe ‘TIpaBo XeHeBM”, sKe YHOPMOBYEe IIpaBa IIMBIIILHOIO
HaceJIeHHS], BilICbKOBOIIOJIOHEHUX Ta IIOPAHEHUX IIiJ] Yac BeJleHHSI BOEHHUX [il.

[IuTaHb LIOZO BCTAHOBJIEHHSI IIpaB ILMBUIbHMX O0CiI6 CTOCYETBbCS 1
KoHBeHIIiT PO 3axXMCT IMBIIBHOIO HacCeJeHHs IIifi 4Yac BiMiHM, 1LI0 6yIa
patudixoBana YPCP B 1954 poiii, sska MiCTUTb OCHOBHI IIpaBa LIMBIIbHOI 0c06M, SIKi
JepXaBU-yY4YacCHUII IIOBMHHI 3abesnedyBaTy IIifi dyac 36pPOMHUX KOHQIIIKTIB,
BCTaHOBIIIOE YiTKi 32a60POHY, IKI HE MOXXYTb MaTy BUHSITKIB 6yZIb-Zie 1 6y Ob-KOJIN.
BoHM CTOCYOTBCSI HACUILIIS, TOPTYP, KAJIII[TBA TA IPUHMSIIMBOT0 CTABJIEHHS LI0ZI0
LMBUTBHMX 0Ci6 ¥ 0Cib, sIKi cKI1any 36poto.

Y 3B'I3Ky 3 BTOPrHEHHAM Dpocii, ypsn YkpaiHu 3amnpoBafuB YMMalIo
BaXXJIMBUX 3MiH, sIKi MalOTh BIIIMB HA XXUTTSI II€PEeCiYHOT0 rpOMaAsSHIMHA, TO6TO
uuMBinbHOI oco6u. Hacammnepep, B moToMy 2022 poky KabiHeT MiHIiCTpiB YKpaluu
npunHaB [ToctaHoBy N2162, BifIOBIAHO [0 sIKOI IIeHCIOHepM abo iHLII 0Cc0o6M, sIKi
MaloTh IIPaBO Ha OTPMMAHHS COI[iaJIbHOI JOIIOMOTY Ta IKi TMMYACOBO 3MiHWMIN
MicCIje CBOr0 IPOXMBaHHS, MOXYTb 3BepHYTHUCS A0 [TeHCcitHOr0 QoHAY YKpaiuu Ta
OTPMMAaTH I'POLIOBY [OIIOMOTY 6€3 BiTKPUTTSI PaXyHKY y 6aHKY.
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Kk 1mokasye moCBif Ta mopil, 10 Bifl6yBalOThCS 3apa3 B YKpaiHi, eguHe
TIpaBo JIIOAVHMY, 110 € 6e33aXMCHUM — Ie IIPaBo Ha XUTTS. B6MBCTBa, HAaCUJIJIA Ta
KaTyBaHHSA IMBUIBHUX JIIOZle}, IIPMMYCOBE BMBE3€HHSI JOPOCIIMX Ta HiTei Ha
TEePUTOPIil0 [epXXaBy-arpecopa — Iie IpsMe MOPYLIEHHS pOCi€l0 sIK IIpaBa Ha
XKMUTTS, Tak i IIpaB Ha TigHICTh Ta HeJOTOPKAHHICTb.

OTXxe, BUXOOSYM 3 BMILECKA3aHOI'0, MOXXHA KOHCTAHTYBaTH, LI0 IIpaBa i
CBO6OZIM IIMBINIBHUX OCi6 € 3aXMILIeHMMHU, HaBiTh B YMOBaxX BOEHHOIO CTaHy. Xoua
JesiKi TIpaBa JIIOOMHM € OOMEXEeHMMM, BCe XX TakKy Ile pPO6MTbCS s
B33aEMOBIHOCMH CYCIIIJIBCTBA 1 [AepXXaBM, a TaAKOX sl 6e3leKu KOXHOIO
rpoMazisaMHa. LIMBiIbHI IIpaBa € MPIOPMTETHMMM BiJHOCHO IHIIMX IIpaB,
HEBIIUY)XXYBaHMMM Ta YCTAJIeHUMM CYO'€KTMBHMMM IIpaBaMM JIIOOVHNA.
Koucturynis Ykpainyu, KOHBeHIisI IIp0 3aXMCT LMBUILHOTO HaceJIeHHs IIif Jac
BiIHM BIZlirpaloTh HaMBaXXJIMBILIY DOJIb B 3abe3ledeHHI Ta OXOpPOHi IIpaB
LIMBITBHUX OCi6.

MOHATTA A1/1I0BOI PEMYTALLI
CYB'EKTA roCrnofAPCbKOI JANIbHOCTI

[OMyxoecbka Banepis (cTygeHTKa)

JIbBIBCbKWI HalioHalbHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBuii kepiBHuK: npog. I0OpkeBuy 0. M.)

37iMiICHEHHSI TOCIIOAApPCBHKOI MisTIBHOCTI OYyAb-SIKOI IOPUAMYHOLI 0CO6M
CYIIPOBOKYETHCSI HA6YTTSAM HeElo IIeBHOTO PiBHSI [IiNIOBOI penyTarlii, TO6TO ITeBHOL
OLIIHKM cycHinbcTBa i1 AinoBMX i mpodeciiHMX sKOCTEM IIpM BUKOHAHHI HEM
TPYLOOBMUX, CIIYXXO60BMX, TPOMAZICBKMX UM IHIIMX O60B'sI3KiB. [lirloBa pemyTarljist
KOMIIaHil, K 3HAHHS YM [OiIOBI 3B'SI3KM, BUCTYIIAa€ IIOBHOLIIHHUM O06'€KTOM
TOCIIOAAapPChKOI0 06iry i HalmeXMUTh [0 CKJIafly HeMaTepiaJlbHUX aKTUBIB. Bygyunu
HeMaTepialbHMM aKTMBOM, HilIOBa pemyTallis IOpUANYHOLI 0c06M Mae I'DOLIOBE
BM3HAYEHHS — IYOBIT, IO € IIepPUIXM CepeZi OCHOBHMX CKIIaZIOBUX eIy Tallii, iKi B
KOMIIJIEKCI Z1al0Th aZleKBaTHY OI[IHKY 6YZIb-sIKOMY 6i3Hecy.

3pocTaHHS pOJIi HeMaTepiaJIbHUX aKTUBIB IIPY 3[iMCHEHHI yIpaBIiHHS
IOPUANYHO 0C06010 He aKTyalli3yeThCs i3 3aKoHOZaBCTBOM. CTaHOM Ha ChOTOZHI
BiZICYTHE €OuHe JIerajibHe BU3HAUEHHS [IJIOBOI pemyTarllil, HaTOMICTb
CIIOCTepiraeMo 3aKpilyIeHHS MOHSITTS «giJIOBA PeIIyTallisi» ¥ 3aKoHaXx: «[Ipo 6aHKu
Ta 6aHKIBCbKY HisTIbHICTb», «[Ipo biHAHCOBI IOCITYTU Ta fepXXaBHe PerytoBaHHS
PUMHKIB (GIiHAHCOBUX IIOCIYT», «IIp0 PMHKM KaIliTajlly Ta OpPraHi3oBaHi TOBapHi
puHKW», «IIpo IIaTbKHI mocnyru», «IIpo ¢iHamcoBi mocnyru Ta ¢iHaHCOBI
xoMmaHii». Chepa 3acTOCYBaHHS IIMX 3aKOHIB O06MeXeHa KOHKPETHUMM KOJIOM
CYCIiIBHMX BIJHOCUH, LI0 VHEMOXJIMBIIIOE IX BMKOPUCTAHHS [0 IHIINX
opuandHENx oci6. V m. 5 IndopmMariitHoro amucta Buujoro rocrnonapcbkoro cyny
Vkpaiumu «I1po fesiki IMTaHHSA IIPaKTUKYM 3aCTOCYBaHHS TOCIIOAAPChKYMM CyaMu
3aKOHOAABCTBa Hpo iHbopMalito» Bix 28 6epesns 2007 poky 3a N201-8/184
3a3HAYeHO, LI0 MAiJIOBY PeIyTallilo IOPUAMYHOI 0CO6Y CTAHOBMUTH IIPECTMX il
¢ipMoOBOTO (KOMEPI[iIfHOTO0) HalIMEHYBaHHS, TOPrOBEJIbHMX MapoK Ta iHLINX
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HaJIEXXHMUX 11 HeMaTepiaJIbHMX aKTMBIB cepef KoJia CIIOXKMBadYiB il TOBapiB Ta
TIOCTIYT.

T'yaBin, K BapTiCTh AiIOBOI pemyTalii, BigmoBigHO Ao mignyHKTy 14.1.40
nyeHKTy 141 cTarti 14 IlogaTKoBOro KoAeKCy VYKpalHM pOS3IJISHAETBCHA SIK
HeMaTepiallbHUM aKTUB, BapTICTb SIKOIO BU3HAYAETbCS SIK PISHUIST MDK
PMHKORBOIO IIiHOI0 Ta 6aJIaHCOBOO BApPTICTIO aKTUBIB HiIIPUEMCTBA SIK LIiJIICHOTO
MalHOBOIO KOMIUIEKCY, LI0 BMHMKAE B DPe3yJIbTaTi BUKOPUCTAHHS KpaLIUX
YIPaBIIiHCBKUX SIKOCTeM, [OMIiHYy04O0l IT03UIlii Ha PUHKY TOBapiB, IIOCIIYT, HOBUX
TEXHOJIOTiM Tou10. TO6TO I'yABINI PO3TIISAAAEThCS SIK HeMaTepiaibHUM aKTUB, SKUMI
€ JIyLIe OfHiel0 3 GOpM BMpPaXXEHHS I'POLIOBOI0 €KBiBaJIeHTa AiIOBOI penyTarii. Y
PO3YMIHHI T'YABUIY B 3aKOHOAABCTBI LIOAO 6YXraJyITEPCHKOIO0 Ta IIOAATKOBOIO
06JIiKiB ICHYIOTB PO36DKHOCTL y IIOAATKOBOMY OOGJIIKY — T'YABUI BBaXKA€ThCS
HeMaTepiallbHMM aKTUBOM, a B 6yXTralTepCbKOMY — BiH BUKIIIOUEHUM 31 CKIIazy
HeMaTepiaibHUX aKTUBIB, aje BIJHECEHMM [0 HeO60pPOTHMX aKTUBIB Ta
OOJIIKOBYETBCSI Ha OKPEMOMY pPaxXyHKY OKpPEMO Bif HeMaTepiaIbHUX aKTUBIB.
CHiNbHOO 03HAKO0 KaTeropiy «TyABiI» Ta «AiJIoBa pemyTallis» € OTpUMMaHHS
€KOHOMIYHOI BUTOAM B MaMbOyTHbBOMY, sIKa 3a3BMUYalMl II€peBULIYE CepepHiN
IpMOYTOK KOMIIAHIM B OZHIM rajyai 3a JOIIOMOI'0X0 BUMKOPMUCTAHHSI PO3PO6JIEHOL
MapKeTUHIOBOI cTpaTeril, penyTalil y (iHaHCOBOMY CBiTi, HOBMX TEeXHOJIOTIM
TOLLO.

Buxogmsum 3 aHai3y YMHHOIO 3aKOHOZIABCTBA, AiJIOBA pelyTalis, 6yayuu
HeMaTepiallbHMM aKTVBOM, BIIaCTUBA CY6'€KTY rOCIIOIaplOBaHHS 3 MOMEHTY 0T0
CTBOPEHHSI i IIPOTATOM BCHOI'O ICHYBaHHS, a TyHOBiJI, SK IIeBHa BapTICTh,
YTBOPIOETBCSI TINIBKYM Y pasi KymiBIIi-IIpofaXxy, IpMBaTU3aLil (KopropaTusatriii),
o6'eHAHHI UM 3IUTTI DiAIpUeMCTB. [IpoTe MOXXHA 3ayBaXKUTH, L0 TYABLI 6yAyun
TPOLIOBUMM BMPaXXEHHSIM [IiJIOBOI pellyTalil iCHye 3 Helo IapasiellbHO, TO6TO 3
MOMEHTY CTBOPEHHSI TaKOl OpuAMYHOI ocobmu. I'yaBin 6yAyuM AUMHAMIYHUM
TIOKA3HMKOM, SIKMJ BIIMBA€E Ha KiHIIeBY BapTiCTh HiZIIPMEMCTBA, HE CTBOPIOE
TIOTPe6M MOTro Po3paxyHKy B IIPOIieci rocriofjapchbKol AisILHOCTI IifIIPUMEMCTRBA,
ajie Ije He BUKIIIOUAE MOT0 OFHOYACHOTO BMHUKHEHHS 3 [iJIOBOIO pEemyTalli€lo.
To6TO KLU0 MiAIPMEMCTRO 3a IIEPiIOZ CBOT0 XXUTTEBOTO IIMKITY He 6yJI0 06’'€KTOM
KyHiBIi-TIpoZiaXky, IpuBaTH3alii (KopropaTusauii), o6'c¢fHAHHSA UM S3JIUTTS, TO
IiJIoBa pemyTallisi Tak i He oTpuMae GaKTUYHOI OIIIHKHK, TO6TO I'yABIIY.

Ik meBHUM HeMaTepiallbHUN aKTUB [AiJIOBa PenyTallisl IOpUANYIHOI 0Co6M
CKJIaZIa€EThCA 3 PI3HUX eJIEMEHTIB, 30KpeMa i 3 AistoBol peryTallil IpaliBHUKIB Ta
KepiBHMI[TBa. ['yABIN migmpMeMcTBa 3pOCTaTUME 3aBASIKM BUCOKIiNM pemyTarii
OKpeMMX 3aJlyyeHMX [0 TOoCIOoZapchbkoi gAisnmpHOCTi  QismuHMX  oCi6.
3arasbHONIPUMHATHOIO € AYMKQ, LI0 SIK 1 6yZb-sike HeMalHOBe 6J1aro, AisioBa
pemyTallisi € HeMaTepiaJIbHMM O06'€KTOM i He Mae MalHOBOIO 3MICTy, BOHaA
HEPO3PMBHO IIOB'sI3aHa 3 0C06010, TOMY He MOX€ Biffl4y>XXyBaTKCS i IepefjaBaTUCS
OKpeMO Bifl ocobu. Y piNoBiM pemyTamii, X04Y i oIocepegKOBaHO, aje BTiUIEHa
eKOHOMIiYHa I[iHHICTB, $IKa BUSIBIISIETbCS CaMe B IIpoleci ydacTi ocobu y
OisTTIbHOCTI IOPUAMYHOI 0C06M. 32 TAKMUX YMOB, IIPUMHSITHOO MOXe 6YTI AYMKa, L0
IpaBa Ha [iJIOBY penyTamii MOXYTb 6yTHU IepeflaHi IiHIIOMY CY6'€KTy
TOCIIOapOBaHHSA y BUIJISAAL OCBIiZly, IHCTPYKTaXiB, AIIOBUX 3B'I3KiB TOLIO.
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LinBinbuMM KozeKc YKpalHu Iepef6adae MOXJIMBICTb BHECEHHSI Y CIIUIbHY
OiTTIbHICTD IIPOCTOTO TOBAapMCTBa BKJIaZ, B TOMY YMCII Y BUIIISZLL ZiNOBOI
penyTariii. [linoBa pemnyTalliss ¢isMuHol 0co6y, Ha BiAMIHY Bifi Ai/IOBOI pemyTalfil
IOPUANYHOI 0cOo6M, He Ma€e TPOLIOBOrO BMPAXEHHS. 3a TaKUMX YMOB IIOCTaE
IMTaHHS pearizawil monoxxesb cT.1133 LIK Vxpaiuy LjoZo rpoLIoBoi OIIiHKY BKIIAAy
y4aCcHMKA Ta OOJIIKYy HiJIoBOI pemyTallii ocobu sIK HeMaTepiallbHOI0 aKTUBY Ha
OKpeMUX 6YXTaJITEPChKMX PaXYHKaX I0PUANYIHOI 0CO6M.

[MosuTMBHA [OiJI0Ba pemyTalisi Cy6'eKTa TOCIIOAApPIOBaHHS Oac€ MOMY
mepeBar y KOHKYPEHTOCIIDPOMOXHOMY CEpeZIOBMLII Ta CIPUSIE CTBOPEHHIO
CTabINIBHOTO IIOIIUTY Ha TOBapM Ta IIOCITYTY IIbOTo cy6'ekTa. [Ipy BHEeCEHHI BKIIaZy
y KaIiTal IopUMANYHOL 0co6M Y BUIJISLL PENyTalLlil 3 METOX0 OTPMMAaHHS II€BHUX
MaMHOBMX BUTLZ Y Mal6yTHbOMY, IIUIKOM IIPUMHSATHOO € IYMKQ, LI0 €KOHOMIYHA
iHHICTE Takol pemyTalili 6yZle CTAa6iIBHOI0 YM 3POCTAlOYOX0 33 YMOBU
6e3rocepeIHbOI yYacTi Y TOCIIOZAPChKi OiSINIBHOCTL Ta BUKOPUCTAHHS 0C06010
CBO€I ANIOBOI pemyTallil, iHaKIIe, MOXHa MIPUIIYCTUTU «3MEPTBIHHSI» HIIIOBOI
penyTaiiii oco6m.

3 MeTO10 HaJIeXXHOI peartisallil, 3a6e3eueHHsI Ta 3aXUCTY AI0BOI pemyTarii
IOPUANYHOI 0CO6Y 3aKOHOAABEIb Ma€ 3aKPIlIUTM €OMHE JIeTallbHE BY3HAYEHHS
JaHOro IOHATTS. [TigcyMyBaBLIM, AJIOBY peIlyTallilo X0pMAMYHOI 0C06M, MOXHA
BU3HAUUTH SIK COOPMOBAHY HA OCHOBI 06’'€KTMBHUX Ta CY6'€KTUBHUX IIOKA3HUKIB
LIJTICHY OLIIHKY IOPUAMYHOL 0C06H, SIK CY6'€KTa rOCIIOLapOBaHHSI, LIJ0 Ma€ IrPOLIOBe
BUpPaXXKeHHS y GopMi ryzaBiny. AHajis MOHSTTS AiJIOBOI pemyTarjil :opuAMYHOL
0oco6y Ta TI rPOLIOBOTO BU3HAYEHHS — TYZBIiNY, Ta AiNoBol penyTanil GismyuHOl
0CO6M Zlae MOXJIMBICTD AiTY BUCHOBKY IIPO HEOOGXIAHICTD PO3POOKM TEOPETUKO-
METOJOJIOTIYHOI OCHOBM, HAaIpaIlOBaHHS iHQOpMaLiMHOIO 3abe3lnedyeHHST 1
dopmyBaHHSI ePeKTMBHOI CHUCTeMM YIIPaBIIiHHSI [OiJIOBOO peIyTalli€lo Ccy6'eKTa
roCIIOZlaplOBaHHS.

OCOBUCTI HEMAMHOBI MPABA FPOMAICbKUX OPIAHI3ALLIN

KontyH AHpapiii (cTygeHT)

JIbBIiBCbKMI HalioHalbHUIA yHiBepcUTeT iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHUK: A4.t0.H. IHoBuUbKa I. b.)

I'poMazichKi oprasisariii, ujo Ha6yJIy CTaTyCy I0OpUAUIHOL 0c06M, BOJIOAIIOTH
IMBUIBHOIO ITPaBO3JAaTHICTIO Ta Aie3aTHICTI0. BOHY, sIK i iHLII cy6'eKTH, HafjilleHL
0COGMCTMMM HEeMaVHOBMMM Ta MAMHOBMMM IIpaBaMy, II0 O6GYMOBIIIOE
AKTYaJIbHICTb TEMY AOCIIIIDKEHHS.

OmHMM i3 OCHOBHMX OCOGMCTMX HEMalHOBUX IIpaB I'POMAaZICHKOI
opraHisaril € ImpaBO MaTy IIOBHE Ta CKOpOYeHe HalMeHyBaHHs. I'poMaficbka
oprasisariis, BifnmosigHo fo cT. 90 LiuBinbHOTO Kogekcy YKpaiuu Ta cT.10 3akoHy
Vxpaiuu Bif 11 6epe3Hs 2012 poky «[Ipo rpoMafchKi 06'efHaHHS», IOBUHHA MaTU
CcBO€ HauMeHyBaHHS. AHami3 cT. 90 LluMBinbHOrO Komekcy YKpaiHM [I03BOJISIE
3po6UTH BMCHOBOK, L0 TI'POMafCbKa OpraHisarlis, sk i BCi 0puMAM4YHi 0C06H,
3060B's13aHa MaTy CBOE HalIMeHYBaHHSA Ta He BUKOPMCTOBYBaTM HallMeHYBaHHS
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iHLIOT opMAMYHOI 0C0o6M. 3aKOHOAABCTBO YKpalHM 3aKpiIIIOE 060B'SI3KOBICTH
HasIBHOCTI HaIMeHYBaHHS Y 6yZIb-IKOI 10pUAMYHOI 0c06M, He3alleXXHO Bif BUAY Ta
OpraHi3aLifHOo-IIPaBoOBOI GOPMU.

BigmoBigHO f0 4. 5 cT. 16 3akony Ykpaiuu «IIpo mep>XaBHY peecTparlito
IOPUANYHUX 0Ci6, GisMYHUX OCi6-MIATIPUEMIIB Ta TPOMAZICEKUX GOPMYBaHbY, Y
HalIMeHYBaHHI I0PUANYHUX 0Ci6, y HAUIOMY BUIIAAKY I'POMAaZICHKUX OpraHisalii,
3a60pPOHSIETHCSI BUKOPUCTOBYBATH:

— IIOBHE UM CKOpOUeHe HayMeHYBaHHS [lep)XaBHMUX OpraHiB a6o OopraHiB
MicCI]eBOr0 CaMOBDPSIIyBaHHSA, ab0 IOXiAHI Biff IIMX HalIMeHYBaHb, 260 iCTOPUYHI
ZJepXXaBHI HAaIMeHYBaHHS, IIEPeJIiK SKMX ycTaHoBimoe KabineT MinicTpiB Ykpaiumy,
— Yy HaIMeHYBaHHSX IOPUAVYHUX 0Ci6 IPUBATHOIO IIPABa;

— CHMMBOJIIKYy KOMYHICTMYHOTO Ta/abo HaIlioHaJI-COI[ialiCTUYHOT O
(HaIMCTCHKOT0) TOTAJIITADHUX pPEXUMIB, 3a60poHa BMKOPUCTAHHS SIKUX
BCTaHOBJIEHA 3aKOHOM YKpaiuu «[Ipo 3acypKeHHSI KOMYHICTUYHOI'O Ta HaI[ioHa-
corjiayicTMYHOro (HalMCTCHKOr0) TOTANIiITAPHMUX PEeXMMIB B YKpaiHi Ta 3a60pOHY
IporaraHau iIXHbo1 CUMBOJIIKI»;

— TepMiHM, abpeBiaTypy, IOXILHI TEPMiHM, 3a60POHA BUKOPUC- TAaHHSA IKUX
nepenfaueHa 3aKOHOM (BifIIOBifHI IIONIOXEHHSI Iepep6adeHo cT.15 3akoHY
Yxpaiuu Big 07 rpyaHs 2012 poky «IIpo 6aHKM i 6aHKIBCBKY ZiSIIbHICTB», CT.2
3akony Ykpaiuu Bif 07 6epe3Hsi 1996 poky «IIpo CTpaxyBaHHSM»).

3rigHo 31 cT. 94 ILlMBIIBPHOTO KOZEKCY VYKpaiHM cepef 0CO6MCTHUX
HeMaWHOBMX IIPaB I0PUAMYHOI 0C06M Ha3BaHO IIPaBo Ha iHpopMaIlito Ta IpaBo Ha
TAaEMHMII0 KOPecIIoOHZeHIlil. Y jiTepaTypi IIpaBo Ha iHQopMalliio Ta IIpaBO Ha
TAEMHMUIIO BIiTHOCSTD A0 iHQOpMALIIHMX IIPaB IOPUAMYHOI 0CO6M, PO3TTIAAAI0UNA
IX 3 I03MIlil 0CO6MCTHUX HEMAaMHOBMUX IIpaB. IHpopMmaliiero € 6yab-sIKi BiZJIOMOCTI Ta
IaHi, IKi MOXYTb 6yTM 36epeXXeHi Ha MaTepiallbHUX HOCISIX a6o Bifo6paXkeHi B
enexTpoHHOMYy Burisagi (ct.200 LluBinbHOro komekcy YkpaiHu, cT.l 3akoHY
Vkpaiuu Big 02 xx0BTHSA 1992 poky «I1po iHbopMaIlito»).

BigmoBigHOo mo cT.5 3akony VYkpainm Bifm 02 >xoBTHs 1992 poky «IIpo
iHpopMallito», KOXXeH Mae IIpaBo Ha iHpopMallito, 110 nepefi6avyae MOXIIUBICTD
BIIBHOTO OJlepXXaHHSI, BUKOPMCTAHHS, IIOLIMPEHHs], 36epiraHHsI Ta 3axUCTY
indopmMmaliil, Heo6xiHOI IS peanisallil CBOiX IIpaB, CBO60[ i 3aKOHHMX iHTepecCiB.

Ciifi TakoXX 3a3HAYMUTHM IIPO OAHE i3 KIIIOUOBUX OCOGMUCTHUX HEMalHOBUX
IIpaB, LI0 ZIeKJIaMyeTbCcsl LIMBINMBHUMM KOZIEKCOM — IIPaBO Ha HEJJOTOPKAHHICTH
ZinoBoi pemyTariii. [laHe IIpaBO HaJNIEXUTh YCIM 10PUAUIHUM 0CO6aM He3aJeXxXHO
BiJ] opraHisariinHo-11paBoBoi popMu Ta BUAOBOI Ki1acudikargii.

Hayxogeib P.O. CTedpaHuyk 3a3HAYaE, 110 PeIIyTallisl € YCTAIeHOO OLIiIHKO0
bisuuyHOl 4M OpUAMYHOI ocobu y 6yab-akii coepi mpodecimHOl um iHDIOL
CYCITiIJIBHO-KOPMCHOI AisNIbHOCTI, 10 I'PYHTYETHCS Ha HasgBHiN iHGopMmariii npo il
TIO3UTHMBHI Ta HeTaTMBHI CYCIIiIbHO-3HAUYLIi HisTHHS, LI0 BiZloMa OTOYYIOUMM, i
4yepes I1e Bilo6paXkeHa B CYCIIUIbHIN CBIJOMOCTI SIK IyYMKa IIPO 0CO6Yy 3 IOTMISny
MOpaJIi JaHOI0 CYCIIiINIbCTBA UM COIliaJIbHOI IPYIIN.

Buxopsum 3i smicty IToctanoBu [Timenymy BepxoBHoro Cyny Ykpainm No1
BiZ 27.02.2009 poky «I1po CyAoBY IIPaKTUKY Y CIIpaBax ITPO 3aXMUCT riHOCTI Ta 4ecTi
bi3nuHO0I 0c06H, a TAaKOX AiNI0BOI penryTallil ¢pisMyHOoI Ta OPUANIHOI 0CO6U», UMHHE
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3aKOHOJaBCTBO He MICTUTb BU3HAYeHHS MOHATH TIJHOCTI, YeCcTi UM [ijIoBOI
pemnyTaljii; OCKiJIbK¥M BOHM € MOPaJIbHO-eTMUYHMMM KaTeropisiMy Ta BOZHOYAC
0CO6UCTMMM HEMaWHOBMMM IIpaBaMMy, SIKMM 3aKOH Hajla€ 3HaUeHHS CaMOCTIMHUX
06'€KTiB CyZIOBOT0 3aXMUCTy. BogHoYAac ITif] AiJTOBOIO PeIry Tallielo IopuagnyIHoI 0co6H,
30KpeMa IiAIPMEMHULIBKYX TOBAaPMUCTB, Qi3sMYHMX OCi6-IigIPHUEMILIB, afBOKATIB,
HOTapiyciB Ta IHWIMX 0cCi6, pPO3YyMIilOTh OI[iHKYy IXHBOI MIiATIPUEMHUIIBKO],
rpoMafichbKoi, IpodeciHol umM iHIIOl AisTITBHOCTI, SIKY 3[IMCHIOE TaKa ocoba siK
YYaCHMK CyCHUTbHMX BiTHOCKH.

[TincyMoBYytouM BMIlEe HaBeZleHe, 0CO6MCTiI HEMaMHOBI IIpaBa rPOMaZiCbKOL
opraHiszamii — 1je abCONIOTHI CY6'€eKTMBHI HeBifAinbHI IIpaBa, sIKi MaloOThb
crnenudivyHl miACTaBM BUHMKHEHHSI 1 IIPUIMHEHHS], SIKi CIpPsIMOBaHI Ha
3aZI0BOJIEHHSI sIK HEMAaMHOBOIO, TaK 1 MaMHOBOI'O IHTepecy, He 0OMEXYIOTbCS
BUKIIIOYHMM II€PeJIikoM Ta MOXYTb HabyBaTM €KOHOMIYHOIO 3MICTy i fIKi
IHOUBIAYanisyoTh Cy6'eKTa HMBITLHO-IIPABOBMX BiTHOCKH SIK OpraHisariito.

NMPABO KOPUCTYBAHHSA YY>XOI0 3EMEJIbHOIO AIJTAHKOIO A1
CUJTIbCbKOIorocrmofAPCbKMUX NOTPEB HA NMPUKNAAI
3AKOHOABCTBA YKPAIHU TA HIAEPJIAHAIB

NapaHiBcbka Mapis (cTygeHTKa)

JIbBIBCbKMI HalioHalbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHUK: A.t0.H. IHoBuubKa I. b.)

CucTteMa pedyoBMX IIpaB Ha YyXe MayHO 3a 3aKOHOJABCTBOM 3aXifHOL
€BponM BHUCTyIla€ B3ipieM ans (GopMyBaHHS NOPUBATHOTO 3aKOHOZABCTBA
Vkpainnu.

EmMmobiTeBTHUHaA OpeHza 6ya BIpPOBaZK€Ha B EKOHOMIUYHI BITHOCMHMU
€BponM Yy CepefHi BiKM, KONM Ha aNoifaJIbHMX 3eMISX (BOTUMHAX)
3aIIPOBADKYETHCS CIJIaTa TaK 3BAaHOI'O BIIBHOI'O UMHIIY Ta CYZOBOTO IIOJATKY,
IIiCJIsT YOro BOHM IIOCTYIIOBO IIEPETBOPIOBAJIMCH Y UMHLIOBI beomy i 3a CBOEIO
KOHCTPYKIIi€0 6YJIM TOTOXHI pMCBKOMY eM}iTeB3uCy. BogHOYaC IIOYMHAETHCS
TIOCTYIIOBUM IIPOLIEC IIEPEPOKEHHS IIbOr'0 IHCTUTYTY Y Pi3HOr0 poAy HaMM¥y, IKi
He BTPaTWUJIM CBOTO 3HAUYEHHSI B 3aKOHOAABCTBI [IesIKUX €EBPONENChKMUX KpaiH XIX
cT. Ha mouaTok XX cT. MalKe BCi 3eMeJIbHI BifHOCUHY, ITOAiI6HI eMpITeBTUYHMM,
y 3axizHin €Bpomi 6ynyM CKacoBaHiI K MOPUAMYHMM IHCTUTYT. Lleit mporiiec
371iMICHIOBABCS, I10-IIepLe, Yepe3 BU3HAHHS IIUX BiTHOCUH TaKMMMU, 1[0 BTPATHUIIN
XapaKTep pedyoBOro IIpaBa 1, IIO-ApPyre, 3a JOIIOMOIOI0 IIePeTBOPEHHS IX ¥y
BIITHOCMHM 3eMeJIbHOI BJIaCHOCTI OpeHZapiB 3 YMOBOIO O6GOB'SI3KOBOI I'DOLIOBOIL
KOMIIeHCcallil Ha KOPUCTh KOJIMIUIHIX FOCIIOAAapPiB 3eMITi.

Y €BpOIIeMCbKUX IIpaBoIopsAKax eMbiTeB3UC BU3HAYAETHCS SIK PeUYOBe
ZIIOBTOCTPOKOBE YCIIAQZIKOByBaHe IIPABO KODPMUCTYBaHHS 3€MEJIbHOI IiNISTHKOO
(gacTimre 3a Bce CiTbCBKOIOCIOAApPCHKOTO IIPM3HAUYEHHs), sKe Hafae
3eMJIeKOpPUCTyBaueBi (eM(piTeBTi) LIMPOKi 32 3MiCTOM ITOBHOBaXXEHHS.

B VkpaiHi ©0paBo KOPMCTYBaHHSI UYXXOI0 3€MEJIbHOK [iNISTHKOO
BCTAHOBJIIOETHCSI [JOTOBOPOM MDX BJIaCHMKOM 3eMEJIbHOI OiNITHKY i 0c06010, IKa
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BuUSIBMJIA GaXXaHHS KOPMCTYBaTMUCS Ii€0 3eMEJIbHOK  JiISTHKOW  ZJIst
CIIbCBKOT'OCIIOAAaPChKOT0 BMPOGHMUIITBA (KOPUCTYyBau). EMdiTeB3uc 3a cBoErO
IIPaBOBOIO CYTTIO € BUJZIOM DEYOBMX IIpaB Ha UyXe MaMHO, a caMe — [IPaBOM
BOJIOZITH Ta KODHCTYBATHCA UYXKOI 3€MJIEN JJIS CUIBCHKOIOCIOHAaPCHKUX
morpe6. TIpaBo eMdiTeB3UCy € MOXIAHMM Bifi IIpaBa BIIACHOCTI, IKe Mifjisirae
IepXXaBHiM peecTpalil BiAnoBiHO Ao 3akoHy Ykpainu Big 10.07.2018 poky «IIpo
IIepXXaBHY DPEECTpaIlil0 PedyoBMX IIpaB Ha HEPYXOMEe MaMHO Ta iX O6GTSDKEHb».
CTopoHaAMM 3eMeJIbHOI OiIgHKM 3 OOHOT0 60Ky Ta 3eMJIEKOPUCTYBad. 3eMeJibHa
ZiNSTHKA MOXKe Biffuy>XyBaTUCS Ta IepefaBaTUCS Y MOPSIAKY CIIaAKyBaHHS. AJle
BaXNMuBUM GaKTOM € Te, LI0 3eMeJIbHA HiITHKA He MOXe 6yTH BifuyxXeHO T
3eMJIEKOPMCTYBadYeM iHIIVM 0C06aM, BHECEHO A0 CTAaTyTHOI'0 GQOHAY UM ITepefiaHo
y 3acTaBy. BigmoBiziHo f0 4.1 ¢T.408 LIMBINBHOTO KOZIeKCY Y KpaIHU CTPOK OTOBOPY
PO HAJlaHHS IIpaBa KOPMUCTYBAaHHSI YYXOX 3eMEJIbHOI [iNISTHKOIO [Jis
CIIbCBKOI'OCIIOAAPChKMUX ITOTPEG BCTAHOBIIIOETBHCS HOrOBOPOM. CTPOK [OTOBOPY
eMdiTeB3MCY He MOXe IepeBuLIyBaTy 50 POKIB, He3aeXXHO Bifi GopMu BIAaCHOCTL
(micnst HabpauHsa umHHOCTI 01.01.2019f poxy 3akony Vkpaimm N2 2498-VIII «IIpo
BHECEHHSI 3MiH [0 AesSKMX 3aKOHOZABUMX aKTiB YKpaiHM LIOJO0 BUPILIEHHS
OUTaHHS KOJIEKTMBHOI BJIACHOCTI HA 3€MIII0, YOOCKOHAJIEeHHS IIPaBUMII
3eMJIEKOPMCTYBAaHHSA B MaCUBaX 3eMeJIb CIIIbChKOTOCIIOAAPCHKOI0 IPM3HAUEHHS,
3an06iraHHsI pelIePCTBY Ta CTUMYJIIOBaHHS 3pOLIeHHS B YKpaiHi »). [1o 2019 poky
Ile CTOCYBajloOCh JIMIIE 3eMEIbHMUX [HOiISHOK [epPXaBHOI a60 KOMYHAaJbHOL
BJIaCHOCTi. BriacHMK 3eMenbHOI [iNAHKYM Mae IIpaBO BUMAaraTu Bif
3eMJIEKOPMCTYBauya BUKOPMCTAHHS 1i 3a INIpM3HAYEHHSIM, BCTAaHOBJIEHUM Y
zmoroBopi. TakoXX Mae IIpaBo Ha OePXXaHHsI IJIATY 32 KOPUCTYBaHHS HELO, 2 PO3MIp
nnaty, 11 ¢opMa, YMOBM, IIOPSIIOK Ta CTPOKM II BUIJIATM BCTAHOBJIIONOTHCS
JoroBopoM. [IoroBip MOXe OyTM SIK OIJIATHUM TaK 1 6e30IJIaTHUM, Iie
BM3HAUAETbCSI 3a [OMOBJIEHICTIO CTOpiH. BrnacHuk 3060B'si3aHuM He
TIepPeLIKOXKATH 3e MJIEKOPMUCTYBaYeBi Y 3AiMCHEHHI JI0T0 IIpaB.

BigmoBizHo fo cT. 85 LluBinbHOTO Kofekcy HifeprnaupiB criazikoBa opeHza
(Erfpacht) BusHauaeTbCcs SIK pedyoBe IIPaBo, SIKe HaAZla€ CIIafKOBOMY OpeHZiapeBi
IIPaBO BOJIOZITH UY>XK0X0 HEPYXOMOIO DiUUI0 3 060B'sI3KOM CIINIaYyBaTH IIEBHY CYyMY
rpouieyt (IPOI[EHT CIIaZIKOBOI OpEHAM) BIJIACHMKOBI 3eMJIi y BCTAHOBJIEHI
ZIOroBOpOM CTpOoK¥M. EMiTeB3MC BCTaHOBIIIOETBCS 3a 3rofl0l0 CTOpiH. CTPOK
ZIOTOBOpPY Ipo eMdbiTeB3UC 3aKOHOAABYO He BM3HAUEHMN. BupinieHHS I[bOro
M TaHHS IepefjlaHe 3aKOHOM Ha po3IJisif CTOPiH (cT. 86 LIK Higepnaupis).

KoHCTpyKIiss y KJIIaCMYHOMY BUIJISAAI BKIIIOYEHa JIMLIE [0 HOBITHBOIO
LUMBINTBHOTO Komekcy HimepmaupiB. 3acTocyBaHHSI B HifleplaHACbKOMY
mpaBomopsigky eMpiTeB3uMcy £K IpaBa gOBIOCTPOKOBOTO  O6MEXEHOIO
KOPMCTYBaHHSI 3€MeJIbHOX [iJITHKOI0 Heo6XifjHe, Iiepur 3a Bce, V
CiIbCBKOrOCIIOAAaPChKMUX IIinsgx. EMoiTeB3ucC sBIsIE CO60X0 O6MEXeHe pedoBe
IIPaBO KOPUCTYBaHHS 3e MEJIBHOIO HiNISTHKOO Ta IJI0ZIaM¥y, & TAaKOX 6y OiBIISIMHU, 10
0Cc067IMBO 06YMOBIIOETHCSI. EM(DiTEBT MOXe 3MiHIOBAaTU 3eMeJIbHY AiNITHKY a6o
6y[OoBY Ha Hili e y 6iK MOKpaljeHHs. [JaHe TpaBo MOXXe BUHUKATY B pe3yJIbTaTi
yKIIaZIeHHSI JIOTOBOpPY a60 IlepefilaBaTMUCS y CIIaZioK. Y pasi mpozaxy Ipasa
KOPMCTYBaHHSI 3eMeJIbHOIO HiITHKOI0 eM(iTeBTa 30060B'sI3aHUM 3a3faneriipb y
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33a3HAYEHUM CTPOK IIOIIEPeAUTM BIIACHMKA 3€MEJIBHOI [iNAHKM, SIKUM Mae
TIepeBaXkHe IIPaBO IIOKYIIKM eM(iTeB3uUCy.

Po3BUTOK MaMHOBMX BifHOCMH B VYkpaiHi IIpusBiB [0 TOTO, LIO
3aKOHOAABCTBO YKpaiuu uozo eMdiTeB3mcy, HeoO6XigHO yaocKoHamoBaTu. [Ipu
OI[iHI[i MOXXJIMBOCTI 3amo3M4YeHHsT HOpM mOpo emdiTeB3mC, L0 iCHyBamm y
PMMCBKOMY TIIpaBi Ta BMKODMUCTOBYIOTBCS Yy  DIi3HMX  HaI[iOHAIbHUX
3aKOHOLABCTBaX KpalH KOHTMHEHTaJbHOI €BPOIM, CIIiZi BUXOLMUTM 3 TOTO, LIO
HETIPUIIYCTUMO IIOBHE KOIIilOBaHHS IIMX IIPABOBMX KOHCTPYKLi. Heob6XigHo nuiie
BMKOPMCTOBYBATHM IPMHIIAIIN, HAa AKUX IT06YAOBaHA KOHCTPYKIIis I[bOT0 PEYOBOI0
IIpaBa y Hal6iIbIll PO3BUMHEHUX €EBPOIIEMCHKUX KPalHaX, i3 MeTO0 BIOCKOHAJIEHHS
IHCTUTYTY eMOiTeB3UCY 32 IUMBUIbHYM 3aKOHOZAaBCTBOM YKpaiHu.

OBMEXXEHHA LUBIJIbHUX NMPAB ®I3U4YHUX OCIB B YMOBAX
BOEHHOI0 CTAHY

Hopb banax-OnekcaHgp (CTyAeHT)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuK: npog. Koccak B. M.)

PO3BUTOK LMBIIbHMX IIPAaBOBIZIHOCHMH IIOB'SI3aHMM i3 BJIOCKOHAJIEHHSIM
MeXaHi3My [paBOBOIO peryJlOoBaHHS IIMBIIBHOIO 3aKOHOZABCTBA. [Ipu
IOCIIi/PDKeHHI IMTaHHS  LIOZO  IIOKPALIeHHST HOPMAaTUBHOIO-IIPAaBOBOIO
PeryJitoBaHHsSI BUEHI aKI[eHTYIOTbh yBary Ha 06 Me>XXeHHI IIMBUIbHUX IIpaB. CbOrofHi
1le IUTAHHS € aKTyaJIbHUM, OCKIJIbKM IIiff Yac HAil IpaBOBOTO PEXMUMY BOEHHOTO
CTaHy [AJIsI BiflBepHEHHS 3arpo3y 36POHOI arpecii a6o Hanazly 3 MeTO0 IIOCSTaHHsI
Ha CYBEepeHiTeT i HalioHambHY 6e3meKy YKpalHu OpraHu AepXaBHOI Biagu
MOXYTb OOMEXWUTM IIpaBa i CBOGOAM JIIOAMHM Ta 3aKOHHI iHTepecu Cy6'eKTiB
IIPaBOBITHOCKH i3 3a3HAYEHHSIM CTPOKY IX Ail.

M. O. CtedaHuyK 3a3Haya€, LI0 OOMEXEHHS 3JiJICHEHHSI CY6'€KTUMBHUX
LMBIIBHUX IIPaB € SIK IIOBEIHKO IHIIMX OCi6, Tak i JAisIMM OpraHiB Aep>XaBHOI
BIIaZiX, 11O CIIPSIMOBAHI Ha YHEMOXJIMBIIEHHS 3iICHEeHHSIM 0c06aMM CBOIX IIpaB
y IIOBHOMY 06Cs13i.

Cnif 3a3HaAuYMUTH, UI0 CYO'eKTM TOBMHHI 3[1MCHIOBAaTM IIMBINIBbHI IIpaBa y
MeXax, sIKi BCTAaHOBIIIOIOTbCS 3aKOHOM. ITepefiyciM BiiIOBifHI MeXi BU3HAYeEH] ¥
crarti 13 LlmBinmbHOro Kopmekcy Vkpainum (mami - LK Vkpalau), sKol0
3aKpIMIIOETBCS, LI0 0CO6M TIpM 3AiMICHEHHI LMBUIbBHMX IIpaB 30060B'sI3aHi
YTPUMMYBaTUCh Bifj HOiMf, AKi NIOPYLIYIOTH IIpaBa iHLIMX OCi6, 3aBOAlOThb LIKOAM
IOBKIJITIO 260 KYJBTYPHIM CIaflIMHI, BUMHSAIOTHCS 3 HAMIpPOM 3aBAAaTy LIKOAM
iHIIMM ocofaM, a TakKOX He IIOBUHHI CyIlepeyMTM MOpPAJIbHUM 3acaZiaM
cycuinbecTBa. OkxpiM LK Vkpalum IuBinbHI mpaBa Oi3sMYHMX 0Ci6 MOXYTH
06MeXyBaTMUCS IHIIMMM 3aKOHaMM Ta HOPMATMBHO-IIPABOBMM aKTaMu. [Ipu
ZJOCIIiMKeHH] IIbOr0 MMTAHHS IIOTPI6HO BM3HAUMTM O6MEXEHHSI caMe IIpaB. Ha
cBo60oMy IepecyBaHHS, IeKJIapyBaHHS MiCIIsI IIPOXXMBAHHS; Ha 0COGMCTE XMUTTS Ta
JOr0 TAaEMHMUINO; HA TAEMHUIIO KOPECIIOHZEHIII]; 3apaxyBaHHA Ha KBapTUPHUM
06JIIK Ta OAepXaHHS >XWJIMX IIPMUMIiLIeHb B OyZAMHKAX Oep>XXaBHOro a6o
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rPOMafICbKOT0 XUTIOBOro GoHAY Ta HabyTTs IIpaBa BJIACHOCTI Ha HepyxoMe
MaWHO.

[TyukToM 6 ITocTtaHoBM KabiHeTy MiHicTpiB Ykpaiuu (gami — KMY) ‘TIpo
3aTBepmXeHHsT [IpaBuJI NEepeTMHAHHSI JIePXaBHOTO KOPZOHY TIPOMafsHaMu
YKpaiuu” BCTAaHOBJIEHO, IlI0 Ha Yac il BOEHHOI'0 CTaHy Ha TEPUTOPIil YKpaiHu IIpaBo
Ha IepeTHH JIep>KaBHOT0 KOPAOHY, OKPiM 0Ci6 3a3HaYeHMX IIYHKTOM 2-1 Ta 2-2 1jiel
TIOCTAHOBM, TAKOX BIZIIIOBifjHE IIpaBO MalOTh iHLII BiICbKOBO3060B'sI3aHi 0C06H,
SIKi He MiAJIATalOTh IPU30BY HA BiMICBKOBY CIIy>X6Y IIpU IpOBefeHHI Mo6imi3aril.
[TpoTe Iie IIOJIOXKEHHS He IOLIMPIOETHCS Ha 0Ci6 BM3HAUYEHMX Y CTATTi 23 3aKOHY
Ykpaiuu ‘TIpo Mo6inisaliito Ta Mo6inisaniituy oigrotoBky” (gami — 3Y).

Ka6inet MinicTpiB Ykpaiumu y [TocTaHoBi ‘TIpo BHeceHHs 3MiH fio [IpaBui
TepeTMHAHHS [epXaBHOTO KOPZOHY TrpoMazssHaMy YKpaiHu” BCTAHOBUB, LIO
OpraHyM [epXXaBHOI BJIafy Ta OPraHM MiCIeBOr0 CaMOBPSIIyBaHHS, KePiBHUKYU
Cy6'eKTiB rOCIIOZlaplOBaHHSI 3060B's13aHl IIofaTy iHGOpMAILlilo IIPO CIIMCKMU OCiH,
nepepbayeHux mnyHKTamu 2-14 IloctanoBu ‘TIpo 3aTBepmxeHHs IIpaBui
IepeTMHAHHS [EepXaBHOI'O KOPAOHY rpoMapsHamu Ykpaium”. Cy6'ekTy, sKi
Hafjany BIANOBIZHY IHGOpMAILIiI0 IIPOTArOM TPbHOX [HOHIB [0 azMiHIicTparil
IepxaBHOI TIPUMKOPAOHHOI CIIYXX6Y, 3060B'SI3yIOTbCS HaZaBaT¥ OHOBJIEHY
iHbopMallito He MMi3Hille HACTYIIHOTO JHS NIPUMHSTTS PillleHHS Y pasi KaIpoBUX
3MiH. 3rilHO 3 BMILe3a3HAYEHVMM IIOJIOXKEHHSIMM Ha II€piofi BOEHHOrO CTaHY
06MEXYIOThCS TaKi IIpaBa sIK: Ha CBOGOAY IIepPeCYBaHHS; Ha OCOOGMCTE XUTTS Ta
J0T0 TAEMHMUIIIO; HA TAEMHMINO KOPECIIOHIeHITil.

ITyuxtom 3 IloctaHoBu KMY mpo ‘Hdeski IUTaHHS [AeKJIapyBaHHSA i
peecTpallii MiclisI IPOXXMBaHHS Ta BeZIeHHSI PEECTPIB TEPUTOPIaJIbHUX IpoMap’ Ha
nepioz #il BOEHHOTO CTaHY BCTAHOBJIEHO, 110 ZIeKJTapyBaHHsI Ta PeeCcTpallisi, 3MiHa
MicIisl mepe6yBaHHSI Ta CKaCyBaHHS [eKJIapyBaHHS MICIsI TPOXXMBaHHS, BUZjaya
BUTSATY 3 PEECTPYy SHIMCHIOETBCSI OpPraHOM peecTpallii Ha TepuTopil
TepUTOpiayIbHOI rpoMazy, Ha sIKY IOLIMPIOIOTHCS ITIOBHOBAXXEHHS BiITIOBITHOTO
BMKOHABYOTO OPraHy MICI]eBOTO CaMOBpsiZiyBaHHsI. [ToTpi6HO 3asHAYMUTH, LIO
IYHKT 4YeTBEePTUM BULIe3a3HAUEHOI IIOCTaBM BCTAHOBIIIOE OOMEXEHHS LIOZO
ZJeKJlapyBaHHS a60 peecTpallil TUIbKM OZHOI'0 MICIIsI IIPOXXMBaHHSI.

Ha Haury gyMmKy, CIIify po3riisSsHyTY 06MeXEeHHS XUTIIOBUX IIpaB GisMuHUX
oci6,

SIKi BCTaHOBITIOIOTHCS KM TIIOBMM KoZleKcoM Ykpaiuu Ta [TlocTaHoBoro Pagu
MisnicTpiB YPCP i Ykprnpodpaau mpo ‘TIpaBuia 06J1iKy rpoMazisit, sIKi IOTPe6yoTh
TIOJIIIIIeHHsI YMOB, 1 HaflaHH IM XUNUX IpMuMilleHb B YKpaidi”. Bignosiguo mo
TIOJIOXXEHb BMIe3a3HAUYEeHMX HOPMATUMBHMX aKTiB, [JIs 3apaxyBaHHsSI Ha
KBapTUPHUM O6JIIK Ta OZlepXXaHHS XXUJIUX NIPUMILIeHb B 6yAMHKAX AepPXXaBHOTO
260 IpoOMaZiICbKOI0 XUTIIOBoro GoHAYy rpoMafsHM YKpalHM IOBUHHI ITOCTINHO
IIPOXMUBATK, a TaKOX MaTHM pEeeCcTpallilo MicCllgd MPOXMBAHHSA Y HAaHOMY
HaceleHOMY NyHKTi. [IpoTe, IS HOpMa He IIOLIMPIOETHCS HA BHYTPILIHBO
TepeMilleHuX 0Ci6, OCKIIbKM BOHM KOPMCTYIOTHCS IIPAaBOM IIePIIOYEPIOBOTO Ta
1103a4eProBOro OJlePXaHHS XUIINX IIPUMILIEHb.

HakasoMm MinicTepcTBa rocTuijii Vkpaium ‘TIpo 3aTBepmxeHHs [Topsaky
BUMHEHHS HOTapiaJIbHUX il HOTapiycaMu YKpalHu” 3aKpimseHo, L0 HoTapialbHi
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Jil BUMHSAIOTBHCA Y IPUMILIeHHI fep)XaBHOI HOTapiallbHOI KOHTOPY, Y AEePXXaBHOMY
HOTapiallbHOMY apxiBi, NpMMilleHHi, sIKe € pO60YMM MiclleM HIPUBATHOTO
HoTapiyca. dkuio ¢ismuyHa ocoba He MOXe 3'SIBUTUCS B 3a3HaueHe Miclle, TO
HOTapiaybHi il MOXYTb 6yTM BUMHEHi [103a BKasaHMM IIPUMILIeHHSM, aje y
MeXaxX HOTapiallbHOro OKpyry. Y pasi Konm HoTapiajbHAa [isi BUMHSETHCS I103a
IPUMILIEeHHSM JepXXaBHOI HOTapialbHOI KOHTOPH a60 1103a IPUMILIEHHSM, IKe €
po6ouMM MiclleM IIpMBATHOIO HOTapiyca, y IIOCBiAYyBaJlIbHOMY HamucCi Ta B
PeecTpi s peecTpalili HOTapiaJIbHMX [Hii 3a3HAYAETHCS MicClle BUMHEHHS
HOTapianbHOI Ail i3 3a3HaYeHHAM aZ[pecy, a TaKOX IIPMUMH, 3 STKUX BOHA 6yia
BUMHEHA I103a BKasaHMMM NpuUMilleHHAMM. [IOTPi6HO 3ayBaXKUTH, LI0 TaKUM
YMHOM OOMEXYETBCSI IIpaBo (QisuUHOI 0CO6M Ha HaOYTTSA IIpaBa BJIACHOCTI, LIO
mifysarae HOTapiallbHOMY IIOCBIJYEHHIO HA TMMYacOBO OKYIIOBaHUX TEPUTODISX,
OCKINTbKY HEMOXXJIMBYM € BUMHEHHSI HOTapiaJlbHMUX [ifl HA IIUX TEPUTOPISX.

3BaXkarouy Ha BUIIEHABeJeHe, MOXeMO KOHCTATyBaTH, L0 06MeXeHHS
LMBUIBHMX IIPaB (Qi3MYHMX 0Ci6 B YMOBaX BOEHHOI'0 BUPaXXeHe Y 3aKOHAX YKpalH¥,
IIOCTaBJIeHe HacaMIlepeZ] Ha BUKOHAHHS KOHCTUTYLIMHMUX 3acajl Oep>XaBHOTO
JIafly — 3axXUCT CYBEPEHITeTy, TepUTOpialIbHOI IIJTICHOCTI Ta He3aJIeXHOCTI
YkpaiHy, a TaKoX — 3[iICHEHHS OCHOBOIIOJIOXXHMX IIPaB Ta CBO6OJ, OCOOUCTUX
HeMaWHOBMX Ta MaMHOBMX IIpaB, BUKOHAHHSI OGOB'SI3KIB AJIsA GallaHCYBaHHS
GYHKITIOHYBaHHS JepXXaByM 3 MeTOl0 3abe3lleUeHHsI I'POMaZICbKOr0 IIOPSIAKY Ta
6e311exy B yMOBaX BOEHHOTO CTaHY.

NMPOBJIEMATUKA BUSHAYEHHA NMOHATTA «rOCMOAAPCDbKA
OPTAHI3ALLISI» 3A 3AKOHOJABCTBOM YKPAIHU

MaHbko AniHa (cTyaeHTKa)

JIbBIBCbKMI HaljioHalbHUI yHiBepCUTET iMeHi IBaHa ®paHka
(HaykoBuii kepiBHuk: goy. LLinyranmy 1. I.)

3rigao 3 4. 2 cTr. 55 T'K VYkpaiHu cy6'eKTaMu TIOCIIOZaplOBaHHSI €
rocroflapcbki opraisamii - OpUAMYHI 0CcO6M, CTBOpPEHi BIAIOBIAHO [HO
lIuBinbHOrO KoZekcy YKpalHW, Aep>XaBHI, KOMYHaJIbHI Ta IHLII HiAIIPUEMCTBA],
CTBOpPEHI BIZITIOBIAHO 4O HBOTO, a TaKOX 1HLII IOPUAMYHI 0CO6M, IKi 3OIMCHIOIOTH
TOCIIOAAPChKY HisIbHICTD Ta 3apeECTPOBaHI B yCTAaHOBIIEHOMY 3aKOHOM IIOPSIAKY.

T'ocrioziapchki opraxisaiii XxapakTepu3yloTbCsT HM3KO00 03HaK, sSIKi MOXXHa
BuBecTM 3 faHol HopMmu ['K Vkpainu. TakuMu 03HAaKaMU €. HassBHICTb CTaTyCy
IOPUAONYHOI 0CO6M, 3IMCHEHHS Hel0 IOCIOAAapPChKOI His/IbHOCTI Ta HEOOXiIAHICTD
peecTpallii B yCTaHOBJIEHOMY 3aKOHOM IIOpsiZKy. Bci HaBefeHi o3Haku TicHO
oB'sI3aHi MDX c06010, 3yMOBJIIOIOTE OZfHA OfHY. Hanpukiiaz, HalaHHSI opraHisargii
CTaTyCy OPUAWYHOI 0CO6M BiZI6YBaeTbCS LUIISXOM II AepXXaBHOI peecTpariil,
BOAHOYAC HEOOXIIHO 06paTy OpraHisallifHO-IIPaBOBY GOPMY HOPUAMUHOI 0CO6H,
OCKINIbKM BIiZIOMOCTiI IIp0 Hel BHOCATBCS OO0 EOMHOrO [EepPXXaBHOTO PEECTPY
IOPUANYHUX 0Ci6, PisMUHMX 0Ci6 — MiAIIPUEMIIIB Ta IPOMAZICbKUX GOPMYBaHb.

3aKOHOABCTBO YKpaiHM He MICTUTBH YiTKOrO II€peJIiKy opraHisalliiHo-
npaBoBMX GopM rocrogapioBaHusa. Byia cripo6a 1x ysaranbaeHHs y Kimacudikargii
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opraHisawLinHo-paBoBux GopmM rocrnogaproBanfsa OK 002:2004, 1o 3aTBepmXxeHa
Haka3oM JlepXCIIOXMBCTaHAapTy Ykpainu Big 28.05.2004 p. N2 97. ITpoTe B Hilt
TepeJIivyeHo BCi iCHy104i opragisalfiiHo-IIpaBoBi GopMM IOPUANYHMX 0Ci6 (Y TOMY
YMCIIi TOJIITWYHA IIapTisl, peJiriiHa opradisallisi, oprad Aep>XaBHOI Biazau) i
BiJIoKpeMIIeH] Niffpo3Ainu 6e3 cTaTycy opuAnYHOI ocobu. KpiM Toro, 1iei rmepesik
€ HeBUYEPIIHUM, OCKIIbKM Iepefibadae MOXJIUBICTD YTBOPEHHS IHLIUX
opraHizaLifHoO-mpaBoBMX ¢opM. OTXe, 1€ OOKYMEHT  HEMOXXJIMBO
BUKOPUCTOBYBaTM 3 METOX CUCTeMaTM3allil opraHisaliiHO-IpaBOBUX (GopM
TOCIIOZIapChbKMX OpraHi3ailfii.

V TK VkpaiHM TOHSTTS «IIiAIPMEMCTBO» CBOTOAHI 3aJIMLIAETHCS
LeHTPaJIbHUM, TOHl SIK TEPMIH «TOCIIOZlapChKa OpraHisarjisi», okpiMm cT. 55 'K
VkpaiHy, BXUBaAeTbCcA Lie y cT. 118 1poro Kopekcy pAjyis BU3HaAYeHHS IOHSTTS
«06'efHAHHSA IIANIPUEMCTB» @ TaKoX B CT. 126, GopMyItoBaHHS SKOI 3MyLIyE
3aZlyMaTMChb Haj piBHEM 3aKOHOJAB4YOI BM3HAUYEHOCTI Ii€l KaTeropil sarajuom,
afpKe uepes 0CO6JIMBOCTI 3aKOHOAABYO0I TEXHIKYM MOXXe 37IaTMUCh L0 3aKOHOAABEeIlb
OTOTOXXHIOE TOCIIOZIapChKi opraHisallil 3 acollifoOBaHMMMU MiAIPUEMCTBAMH, L0 €
He[OIIYCTUMUM.

Came ¢opMyIlOBaHHSI HOpMM, 3akpimieHol B 4. 2 cT. 55 'K Ykpaiuu
nepepbayae, LI0 CY6'€KTM TOCHOJAplOBaHHS sKi He € QisMUHMMMU ocobaMu
(rpoMmazssam VYKpainm, iHoseMIli Ta ocoby 6e3 IPOMafsHCTBA, SKi 3[iMCHIOIOTH
TOCIIOZapChbKy [ISIBHICTD Ta 3apeecTpPOBaHl BIANOBIMHO [0 3aKOHY SIK
mipmpueMrti) anpiopi HaneXaThb [0 TOCIIOAAPChKUX OpraHisalii. 3Bificu BUHUKAE
NUTaHHS CIIBBiAHOIIEHHS IIOHAATH «HOPUAMYHA 0cC06a», «TOCIIOofapChKa
oprasisarlisi», «IigIpUeMCTBO». [IOHATTS «IOPUAUYHOI 0CO6V» BU3HAYEHE B CT. 80
LIK VkpalHy, BifIOBIAHO A0 SIKOI Ile OpraHisallisi, CTBOpeHa 1 3apeecTpoBaHa y
BCTAQHOBJIEHOMY 3aKOHOM IIOpsiAKY. BimmoBimuo mo u. 1 cT. 62 I'K Ykpainu —
IiATIPUEMCTBO Ileé CaMOCTIMHMM Cy6'€eKT TIOCIIOfAplOBaHHSI, CTBOPEHUM
KOMIIETEHTHMM OpraHOM [epXXaBHOI BlafuM ab0 OpraHoM MiCIIeBOro
CaMOBPSIAYBaHHS, ab0 IHIIMMM CY6'€éKTaMM [JIsl 3aZI0BOJIEHHSI CYCIIIIBHUX Ta
0CO6UCTHUX MOTPE6 LIIIXOM CUCTEMATUYHOIO 3iICHEHHSI BUPOOHMU YOI, HAYKOBO-
OOCJIiIHOI, TOPrOBeJIbHOI, IHWIOI TOCIIOZAapChKOl [iJIBHOCTI B IIOPSIAKY,
nepepbavenoMy 1uM KozekcoM Ta iHmIMMM 3akoHamu. Ha mipcrasi
BULIEHABENEHOT0, Ta BPAaXOBYOUM L0 I0PUAMYHI 0CO6M 6YBalOTh SIK IIPMBATHOTO
TaKk 1 My6JIiYHOrO IIpaBa, a TaKOX MOXYThb 3OIMCHIOBATU IMIiANPUEMHUIIBLKY
ZiSITBHICTD UM HeNiIIPUEMHUIIbKY (HAaIIPUKIIaZ, IOJIITMYHI HapTii, rpOMaZChKi Ta
peniriHi opranisamil, gep>XaBHI MeAMYHi 3aKiagM, I'POMAZIChbKi 06'c¢oHaAHHS,
IpodCIIiNKy TOUI0), MOXHA HiTM BUCHOBKY L0 HAMIIMPLIMM 3 LMX IIOHSATDH €
«XOpUAMYHA 0C06a», sIKe OXOIIIIOE T'OCIIOAAPChKI OpraHisaliil, a migIpueMCTBO —
OXOIUIIOETHCSI I'OCIIOZIapChKO0 OpraHi3allieto, IKII0 BiITIOBiZlae 03HaKaM Cy6'eKTa
rocrofiaproBadHs. TakuMM UYMHOM, iCHYBaHHSI IIOHATb «OpMAMYHA ocoba» Ta
«rocrofapcbKa OpraHisallisi» € I[iJIKOM OI[UJIbHMM Ta BUIIpaBAaHMM, afXe He BCi
IOPUONYHI 0CO6M € TOCIIOZapChbKMMM OpraHisalfiiMy, oflHaK BCi roCIIOofapChbKi
opraHisariil € OpUANYIHMMU 0CO6AMM.

Ha npo6reMHIiCTh OIMTAHHSI CTOCOBHO BXXMBAHHSI TEPMIHY «TOCIIOZlapChKa
opraHisanis» Ha Mil IOIJISA BKasdye 1 GakT BIZICYTHOCTI Heo6XifgHOI CyZoBOL
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IPaKTMKM Ha piBHI BepxoBHoro Cyay i HmXYecToALIMX cygiB. Crpo6mu 3a
moroMoroto EPCP Ta cucteMu «IlperjefieHT» 3HAaUTU BUCHOBKY BC CTOCOBHO CYTi
TIOHSAITTS «TOCIIOJapCchKa OpraHisaljisi» He 6YZyTb YCIILIHMMM, 3 YOTO MOXXHA
3po6UTH BMCHOBOK LIO KaTeropis «rocIofapCchbkKa OpraHisallisi» IPaKTMYHO He
BUMKOPUCTOBYETBHCSI, a 3aMiCThb Hel BMKOPMCTOBYETBCS TOM XX€ «CYy6'€KT
rocrofiapoBaHHsI». Xoua, BigmoBifHO zio 4 1. cT. 55 T'K Ykpaiuwu, cy6'ekTamu
rOCIIOIaplOBaHHS BU3HAKIOTbCS YYaCHUKM TOCIOAAPCBKMX BIAHOCHUH, SIKi
3ZIiMICHIOIOTE I'OCIIOAaPChKY AisNIbHICTD, peaisylouy rocrogapCbKy KOMIIETEHIIi0
(cyxymHICTB roCIIOfapChKUX IIPAaB Ta 060B'sI3KiB), MalOTh BifJOKpeMIIeHe MaMHO i
HeCYTb BiITIOBIZJaIbHICTh 3a CBOIMM 3060B'I3aHHIMM B MeXaX IIbOr'0 MalHa, KpiM
BUIAAKIB, IIepefibauyeHMX 3aKOHOAABCTBOM. BiZMOBIZHO 70 4. 2 L€l X CTaTT],
cy6'eKTaMy TOCIIOZaplOBaHHSI € He TUIbBKM TOCIIOZapChKi Opraisaiii, a u
rpoMazssaM YKpaiHu, iHoseMlli Ta 0co6u 6e3 TpoOMafsHCTBA, SIKi 3OiMCHIOIOTDH
TOCIIOJApChKy MisIBHICTD Ta 3apeecTpoBaHi BIANOBIHO O 3aKOHY $K
nignpueMii. OUueBMAHO, LI0 TaKUM IiAXiy A0 GOpMyBaHHSI TEPMIHOJIOTIYHOTO
arrapaTy BaXXKO BU3HATY 33JI0BIJIbHUM.

OTXe, TIOHSATTSI «TOCIOJApchbKa OpraHisallisi» € OOCUTb BIANMM [HJIs
IIO3HAYEHHSI YCBOrO pO3MAITTsI TMUX CYO6'€KTIB TOCIOZaplOBaHHS, fAKI €
IOPUONYHUMY 0co6aMu. [IOHATTSI TOCIIOAAPChKOI OpraHisaliil, Ha MO0 IYMKY, Ma€
CTaT¥ OOHMM i3 KIIIOUOBMX Y TIOCIIOZJapCbKOMY 3aKOHOZABCTBi. BupaeTbcs
JOLIUTBHMM PO3LIMPUTH 3aCTOCYBaHHS IOHSITTS «I'OCIIOAapChKa OpraHisallisi» K y
3aKOHOJABCTBI TaK 1 Ha IIpPaKTuUlli, SaJIMLIMBLIM IiAIPUEMCTBY POJIb
opraHisaninHo-1IpaBoBoi GopMu.

NPOBJIEMU CMTPOCTYBAHHSA HEAOCTOBIPHOI IHOOPMALLII
3A LlUBUIbHUM 3AKOHOJJABCTBOM YKPAIHU

MeTpaHuy AHApiit (CTygeHT)

JIbBIBCbKWI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa ®paHka
(HaykoBuii kepiBHuk: gou. LLlama H. I1.)

[Tpo6meMy CIPOCTYBaHHSI HeOCTOBIpHOI iHGopMalili 3a LOUBUIBHUM
3aKOHOAABCTBOM YKpaiHM € JOCUTDb aKTyaJIbHOO AJIsI CbOTOZIeHHSI, TaK SIK 6arato
benkiB HMHI LIMPUTBCS MepexXelo IHTEPHET i KOXXHOMY I'DOMaZITHUHY BaXXJIMBO
MaT¥ 3MOTY 3aXMCTUTU CBOIO UeCTh, FifIHICTh Ta AiyIoBY pemyTariito. LIMBinbaMUMI
Komekc VYkpalHM B 4.3 cTaTTi 277 mepepb6ayaB, LI0 TaKe IIPe3yMIIIlis
HeJOCTOBIPHOCTI HeraTuBHOI iHGopMalil mpo ocoby, HeraTMBHa iHGopMallis,
TIOLIMPEHA IIPO 0CO6Y, BBAXXAETHCSI HEZJOCTOBIPHOLO, IKLO0 0c063, sIKa Il ITOLIMPHUIIA,
He JIoBefie IIPOTUJIEXHOT0. TO6TO KaXXyuy CBOIMM CIIOBaMM SIKLIO IIPO KOTOCh 6yze
olIMpeHa HeraTMBHA iHQOpMaLllisi, BOHA He 6y[ie BBaXXaTUCh IIPAaBAMBOO AOIIOKM
TOM XTO MOLIMPMB It0 iHdopMariito He HoBede LI0 MOLIMpeHA HMM HeraTUMBHA
iHboOpMallis € IPaBAO10.

ITocTanoBoto [TneHyMy BepxoBHOro cynly Ykpainu «I1po Cy[oBYy IPaKTUKY Y
CIIpaBax IIPO 3aXMCT IiAHOCTI Ta YecTi PI3MIHOI 0C06M, @ TAaKOX AIJIOBOI peryTamil
bisuyHOI Ta OPUAMYHOI 0cobm» Bif 27.02.2009 p. N2 1 cyxn HaBiB IpuUKIaAuU
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HeraTuBHOI iH¢opMaril. Tak, HEraTMBHOIO CJIifi BBaXkKaTy iHpopMmallito, B sIKil
CTBEPIXXYETbCA IIPO IIOPYLIEHHs 0C060X0, 30KpeMa, HOPM YMHHOIO
3aKOHOZABCTBA, BUMHEHHS 6yOb-IKMX IHWMX [Ai (HaIpMKiIaZ, [OPYLIEHHS
IPMHILNITIB MOPaJTi, 3araJIbHOBM3HAHMX IIPAaBMUJI CITIBXXUTTSI, HEeTUYHA [IOBegiHKA
B OCO6MCTOMY, CYCIIIIBHOMY UM IIOJIITMYHOMY >XMUTTi TOLIO) i KA, Ha OYMKY
1103 Baya, IOPYLIye 10T 0 IIPaBO Ha IIOBAry A0 iIHOCTI, YeCTi uu AisIoBol penyTariil.
CIIpoCcTyBaHHS IIOLIMPEHOI HeJOCTOBIpHOI iHdQopMaLlil ITIOBMHHO 3ZiICHIOBAaTUCS
He3aJIeXXHO Biff BUHM 0co6H, siKa 11 moimpuiia. LIt HopMa € IOCUTD CIIPaBeIJINBOLO
1 JIoriuyHO0, i [O3BOJISATIa 0CO61 caMilt He HOBOAMUTY HEIIPaBAMBICTDH ITOLIMPEHOL
iHbopMalrii.

I[Ipote B 2014 3akoHOM VYKpaiHu «[Ipo BHECEHHSI 3MIH [0 [OeSIKUX
3aKOHOMABUMX AKTIB YKpalHM Yy 3B'I3KYy 3 NIPUNHATTAM 3aKoHy Ykpaiuu 'TIpo
inbopMmarito” Ta 3akoHy Ykpaiuu "TIpo mocTym mo my6niuHoil iHdopmariii'» 4. 3
cTaTTi 277 LIK YKkpaiuu 6yno BukitodeHo. [lle foci He MOXXHa YiTKO CKasaTH, SIKi
6yJIM MOTMBY BMKJIIOUEHHS ITi€el CTATTi, IIPOTe HACIIZIKOM ILIbOTO PillleHHS 6YII0
IOpUANYHE CKAaCyBaHHS BuULIe3rafaHol mpesyMmnuil. HesBakarouu Ha Iie, Cynu
IIPOLOBXYBaNyY BUKOPMUCTOBYBAaTM [OOHeAaBHA IO IIPe3yMIIIilo, IIpOTe ¥
nocTaHoBI BepxoBHoro Cypn YkpaiHu y ckiazi koierili cyznmiB Opyroi cypoBoi
nanaTty KacauiHoro IIMBINIBHOrO CyZAy Biff 28 BepecHs1 2022 poky y crpaBi N2
369/11909/20 (mpoBamxeHHsT N2 61-5212cB22) BKas3aB, 1[0 Yepe3 BUKITIOUEHHS 4. 3
craTrTi 277 ILIK VYKpalHM UYMHHE 3aKOHOZABCTBO HE MICTUTh IIPe3yMIIIil
ZI06POTIOPSAAHOCTI 1 BiZICYTHI IificTaBy [JIsl 32CTOCYBaHHS TaKol KOHCTPYKIIII IIpu
BUPILIEHHI CIIOPIiB IIPO CIIPOCTYBaHHS HeZOCTOBIpHOI iHdopMmarii. I'omoBHa
Ipo6yieMa BUKJIIOUEHHS BULIEBKA3aHOI YacTUHM CcTaTTi 277 LIK YKpaiuu B ToMy,
LIO TeIep II03MBau Y II030BaX IIPO 3aXMUCT YECTI, FJHOCTI Ta AUIOBOI penyTallil Mae
caM ZOBOZAMUTH L0 IOLIMPeHa HeraTUBHA iHGopMaIlisi Ipo HbOI'0 € HeJOCTOBIPHOLO,
a He BiZIIIOBiZiay K paHille. baraTo 10pUCTiB KaXXyTh L0 CKAaCyBaHHS IIPe3yMIIIil
ZJO6POIIOPSIAHOCTI Zajia 61IbLIOl PIBHOCTI CTOPOHAM i ITI030BaX IIPO 3aXMCT YeCT],
TifHOCTI Ta AinoBoI pemyTallil, Tak sIK paHille Bcs HeraTMBHA iHQopMallis iefb He
aBTOMATMYHO IIPUPIBHIOBANIaCh OO HEJIOCTOBIpHOI, uYepe3 LI0 aABOKaTaM
BIITIOBiauiB JOBOAMIIOCE AOKJIaZlaTy 6iNblie 3yCUIIb, 1106 LOBECTH, LIO He BCS
HeraTuBHa iHdopMalliss € HefmocToBipHOW0. OfHak Tpeba Iie i 3a3HAYUTU ILIO
ZIIOBeJIeHHsI BIiCYTHOCTI IIeBHOI O6CTaBMHM € 3HAYHO CKJIQfHIiIIMM, HDK
IOBeJZIeHHsI IX HasIBHOCTI, OCKIJIBKY [AJIsI IOBeJIeHHSI iCHyBaHHS GaKTy Heo6XigHO
MaTM [0Ka3¥ Ha SKUX O6I'DYHTOBYETbCS TaKe IPUIYLIeHHS. HKuio ocoba
CTBEPIXYE, 110 iHIIa 0co6a 3iMCHMUIIA HEeTaTUBHMUY BUMHOK, TO JJOBEJIeHHS TOTO
LI0 TAaKOTO BUMHKY He 6YJI0 € BaXXUMM 3aBOAHHAM. TOMY 3 JIOTiYHOI TOUKM 30py
6inbLI CIIpaBeJyIMBUM BUTIISZA€ [OKAa3yBaHHsS TOro GakTy, L[0 MOXe iCHYBaTH,
HIX TOTO 10 HEe MOXE.

Ha mouatox 2023 poky y BepxoBui Pagmi VkpaiHu 3apeecTpyBanu
3aKOHOIIPOEKT, SIKMM IIPOIIOHYE IIOBEPHYTM Y 3aKOHOJABCTBO HOPMY IIPO
IIPe3yMIIIIito HeJOoCTOBipHOCTI  HeraTuBHOI  iHdopmarii. BigmosBimuum
3aKoHOMPOoeKT N28380 «[Ipo BHeCeHHS 3MiH [0 CTaTTi 277 LIMBIIBHOTO KOLEKCY
Ykpaium 10710 Bu3HaHHS iHGopMaIllil HeJoCTOBIpHOIO» 3apeecTpyBana 24 ciuHsa
HapoZHa pemyTaTka AHTOHiHa CaBuIbKa. 3aKOHOIPOEKT Iepenbadac
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MOBEepHEHHSA B cTaTTo0 277 LluBinbHOro kozekcy VYkpaiuu (CIpocTyBaHHS
HemocToBipHOI iHdopMarllii) yacTMHM TpeTbOl TaKoro 3Micty: «HeraTuBHA
iHbopMallis, mouIMpeHa Ipo 0coby, BBAXXAETHCSI HEJJOCTOBIPHO1O, IKILIO 0C063, IKa
Il mowmpuia, He AoBee IIPOTMUIIEXHOIO». Y IIOSICHIOBAJIbHIM 3alMCIL O LbOTO
3aKOHOIIPOEKTY 3a3HAYEHO, 110 J10T0 PO3PO6MIIM 3 METOO 3a6e3I1eUNTH HaJIeXXHUN
MeXaHi3M 3aXUCTy IpoMaZisiHaM¥ YecCTi, TiAHOCTI Ta AiyIoBOI pemyTalil. A TaKoX
3HATYM 3 [I03UBAYIB y CIIpaBax PO CIIPOCTYBaHHS HEZOCTOBIpHOI iHdopmariil
0060B'sI30K JOBOAUTH, 110 iHDOpMALlisi € HeLOCTOBIPHOLO.

OTXe IpoaHaisyBaBLIM BUILIEONMCAHEe, MOXXHA 3pO6MUTH BUCHOBOK, L0 Ha
OYMKy OUTBLUIOCTI OPUCTIB IIOBEPHEHHSI IIOJIOXKEHHSI IIPO IIPe3yMIIIlito
IOO6POIIOPSIHOCTL 6LIBLI ITOSUTUBHO BIUIMHE Ha IIPaBOBY CUCTeMy YKpalHM Ta
MeXaHi3M 3aXMCTy 'poMafisiHaMM CBOEI YeCT], TIHOCTI Ta AJIOBOI pemnyTaliii, yepes
Te LJ0 BOHA 3amobirae 3JIOBXMBAHHIO IIPAaBOM Ha 6e3AyMHe BMCIIOBIIIOBAaHHS
ayMKy. OCKITbKM 0C063, siKa IIOLIMPIOE HeraTUBHY iHGopMaIlito, Mae foBecTH il
IOCTOBIPHICTB, TO Ile 3MylIye II 6yTM O6GEpPeXHINIO Ta He IIOLIMPIOBATU
HeraTuBHY iHbopMaIllito, a60 MOLIMPIOBATM HeraTMBHY iHpopMaliito, ane 3
IOKasaMM BUMHEHHSI TaKOr0 BYMHKY 0co60t0. Ha MO0 CY6'€KTUMBHY IOYMKY
IIOBEepPHEHHSI HOPMM IIPO IIPe3yMIIIII0 ZOOPOIIOPSIAHOCTI TINIBKM IIO3UTUBHO
BIUIMHEe Ha YKPaIHCbKe 3aKOHOZaBCTBO.

NMPABOYUHMU I3 3AIHTEPECOBAHICTIO: HOBEJIN
3AKOHY YKPAIHU «MPO AKLLIOHEPHI TOBAPUCTBA»

CapoBcbKuii Innsa (cTygeHT)

JIbBiBCbKMI HaljioHaIbHUI yHIBEpCUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuk: goy. LLnyranmy . I.)

CrorofHi 0CO6IIMBO aKTyaJybHOXO IIPO6JIEMOI0 € 3MiHA KOPIIOPAaTMBHOTO
3aKOHOABCTBA, 110, Y CBOIO YEPr'y, Mae BaXXJIMBU BIUIMB Ha 6i3Hec-cepejOBHILIe
Ta €eKOHOMIKY B ILIIJIOMY, sIKa 3HAXOAMUTHCS Y CTaHi BiMHMU. 3MiHM KOH IOHKTYpPHU
PMHKY, HOBI TeHZI€HIII Ta BUKIJIMKY MOXYTb CTBOPIOBATU HEOOXIMHICTD afarnTarii
3aKOHOABCTBA IS 3a6e3MeYeHHsI IIPO30POCTI, 3aXMCTy KOPIIOPAaTUBHMUX IIPaB Ta
OifBULIEHHSI KOHKYPEHTOCIIPOMOXHOCTI 6i3Hecy Ha MibXHapoZHOMY piBHI. Taki
3MIiHYM MOXYTb Bifjo6paXkaTy IK Cy4acCHi €BpPONENCHKI IMiXOAM [0 3aXUCTY IIpaB
aKIIioHePiB, 110 3a0X0TATh MDKHAPOAHUX ITaPTHEPIB 10 Mall6yTHHOIO 3aJIyYeHHS
IHBECTHMI[iIN, TaK 1 IIpM3BeCTM A0 MiABUIUIEHHSI DIBHA [OBipM Ao 6i3Hecy Ta
CIIPUSIHHIO JI0TO PO3BUTKY.

BpaxoByroum Bci Ii ¢akTopy, MOXHa CTBEPIXYBaTM, LIO 3MiHa
KOPIIOPAaTMBHOTO 3aKOHOJZIaBCTBA € aKTyaJlbHUM Ta HEO6XimHMM KPOKOM JJist
TIOKpalleHHsI YMOB GYHKIIOHYBaHHS PUMHKY aKIliff, IPOZaXy LIIHHUX IallepiB Ta
CIIPMSTHHSI PO3BUTKY €KOHOMIKH.

Crniz HaromocuTy Ha ToMy, 1o 1 ciuas 2023 poky Ha6paB YMHHOCTI 3aK0H
Vkpaiuu «[Ipo akijioHepHi ToBapucTBa» Bif 22.07.2022 p.. 3akoH Ykpaiuu «IIpo
aKI[ioHepHi ToBapMcTBa» Bix 17.09.2008 p. BM3HAHMM TaKMM, LIO BTPATUB
YMHHICTh. HOBMM 3aKOHOM BIPOBAaPKEHO UMMAJIO 3MiH, cepep sIKMX, TaKOX i
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3MiHM IIpM BU3HAYEeHHI IIPAaBOYMHIB i3 3aiHTepecOBaHICTIO Ta IOPSIAKY IX
BUMHEHHS.

V paHinle unHHOMY 3aKO0Hi «IIpo aKIlioHepHi ToBapucTBa» 2008 p. (4. 1cT. 71)
3a3HAYaJIoCs, L0 PilIeHHS IIPO HaZjaHHS 3roAy Ha BUMHEHHS IIPAaBOYMHY, LI0ZO0
BUMHEHHS SIKOTO € 3aiHTepecOBaHICTh (Jajii — IpaBOYMH i3 3aiHTepecoBaHICTIO),
IPUMMAETHCS BiZIIIOBITHMM OPraHOM aKI[iOHEpPHOI'0 TOBapUCTBA, SKIIO0 PMHKOBA
BapTiCTh MayHaA ab6o IIOCIIYT UM CyMa KOLITIB, LI0 € IIPeAMETOM IIPaBOYMHY i3
3alHTepeCcOBaHICTIO, IepeBMIIye 1 BIiACOTOK BapTOCTI aKTUBIB 3a JaHUMU
OCTaHHBOI piuHOI PiHaHCOBOI 3BITHOCTI aKIliOHEPHOI'0 TOBapucTBa. HaToMicThb y
HOBOMY 3aKOHi He BM3HAYeHa XXOJJHA BapTiCTb IPeAMETY TaKOro IIPaBOYMHY,
BaXXJIMBUM € BJIaCHE MOT0 CY6'€KTHMUM CKIIaZl. BKa3yeThCsI IMILIE HA Te, L0 PILIeHHS
IpO BUMHEHHS IIPAaBOUYMHY i3 3aiHTEPECOBAaHICTIO IPUIMMAETBHCS HATJISIIOBOIO
papoo abo pazio0 AMPEKTOPIB, IKI0 PMHKOBA BapTiCTh IIpeiMeTa IIPAaBOYMHY i3
3alHTEpPEeCOBAHICTIO He IepeBuLlye 10 BifICOTKIB BapTOCTI aKTUBIB, 32 JaHUMMU
OCTaHHBOI piyHOI (iHaHCOBOI 3BITHOCTI TOBapUCTBA. BopHOYac CTaATyTOM
aKI[IOHepPHOI'0 TOBApPUCTBA MOXYTh BU3HAYATHUCA JOAATKOBI YMOBM BiflHECEHHS
IIPaBOYMHY [0 IIPAaBOYMHY i3 3aiHTepecOBaHICTIO Ta MOXe GYyTM BCTAHOBJIEHO
HIDKHE IPaHMYHE 3HAYEHHSI CITiBBITHONIEHH ST MDXX PMHKOBOIO BapTiCTIO ITIpeiMeTa
IPaBOYMHY i3 3aiHTEPECOBaHICTIO Ta BapTiCTIO aKTUBIB TOBapMUCTBA, 32 AaHUMU
OCTaAHHBOI PiUHOI GiHAHCOBOI 3BITHOCTI TaKOI'0 TOBApMCTBAa, 3 METOI0 OTPMMAaHHS
3roA¥ BIAIOBIHOrO OpraHy TOBAapMCTBa [OJII BUYMHEHHS IIPAaBOYMHIB i3
3aiHTePeCcoBaHICTIO (4. 6 cT. 107 3aKoHY).

3akoHoM «[Ipo akiioHepHi ToBapucTBa» Biff 2022 p. pO3LUIMPEHO IIepPesTiK
oci6, sIKi MOXYTb BBaXXaTUCS 3alHTEPECOBAaHMMM y BUMHEHHI aKI[iOHEpHUM
TOBapMCTBOM IIpaBouMHY (4. 2 cT. 107). Takuit OOIOBHEHO II. 4, 3TifHO 3 SKUM
3aiHTepecOoBaHUMM 0CO6aMM Y BUMHEHHI aKI[iOHEePHUM TOBapUCTBOM IIPAaBOYNHY
MOXYTb 6y THU TeIep TaKoX 1 adpimiioBaHl 0C06M aKI[iOHEPHOI'0 TOBapMUCTBA.

BapTo 3BepHYTHM yBary Ha 3MiHM, L0 Bifj6yJIUCS HAa 3aKOHOJABUYOMY pPiBHI
LION0 3aXMUCTY 3aKOHHUX IIPAB Ta iHTEpPeCciB caMOTo aKIIiOHEPHOT0 TOBapUCTBA Y
pasi BUMHEHHS IIPAaBOYMHY i3 3aiHTepeCcOBaHICTIO Ha TiPUINX YMOBAX, HiXXK pPMHKOBI.
Paninrte (4. 12 cT. 71 3akory 2008 p.) IpaBOYMH i3 3aiHTEepeCOBaHICTIO, BUMHEHUM HA
yMOBaX, sIKi 3a BUCHOBKOM 3aJIyueHOl 0co6M (He3ale)XHOro ayAMTopa, Cy6'eKTa
OILIiIHOYHOI AisyIbHOCTI a60 iHNIOT 0c06M, IKa Ma€ BiANOBIAHY KBaidikarlito) € fns
TOBapMCTBA TipLIMMM 3a 3BMUYaMHI PMHKOBI YMOBM, MIr 6YTM BU3HAHUM CYZOM
HeZiiCHMM 3a II030BOM aKIlioHepa TOBapuCTBa. [IpoTe, y UMHHOMY 3aKoHi (4. 4 CT.
108) 3aKOHOZaBellb 3MIHMB IIifIXifi, BM3HAUMBIIN, LIO0 OCO6M, 3aiHTEepecoBaHi y
BUMHEHHI NPaBOYMHY i3 3aiHTEPEeCOBAHICTIO, Y Pa3i BUMHEHHS TaKOI0 IIPAaBOYMHY
Ha ripumx yMoBaX, HDK PMHKOBI, 3060B's13aHi IOBEPHYTU TOBAapUCTBY KOLITH Y
po3Mipi IpM6YTKY, OTPMMAHOI'0 TaKMMM 0CO6aMM IIPSIMO a60 OIIOCEPeAKOBaHO B
pesyybTaTi BUMHEHHS TAaKOro IIPaBOYMHY. 3a3HaueHi CIocobu 3axMUCTy, K i IX
IIpaBOBI HACIHIAKY, OAyXXe BiAPI3HAIOTBCS MDK co6010. OfHaK, IPY aKTyaIbHOMY
CTaHOM Ha CHOTOZHI MiIX0Hi, BaXXJIMBMM 3aJIMIIAETHCS NMUTAHHSA NOKa3yBaHHS
PO3Mipy IpM6YTKY, OTPMMAHOI0 IIPSIMO ab0 OIIOCEPeNKOBAaHO 3aiHTEPeCOBAHOMO
ocob6010.
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CratTts 107 HOBOro 3akoHY «[Ipo aKIiOHEPHI TOBapMCTBa» OIIepPy€ HOBUM
TEPMIHOM - «3HAUHMN [PaABOUMH i3 3aiHTepecoBaHiCTO». Takuy NTpaBOUMH
OOHOYACHO € 3HAaYHMM IIPAaBOUYMHOM, aJjie 3 YCKIIaZHEHOlO IIPOLIeAypOro MOro
BUMHEHHSI. PUMHKOBa BapTiCTh IIpeAMeTa IIPaBOUMHY i3 3aiHTepecOBaHICTIO
HOBMHHA IepeBuilyBaTy 10 BigCOTKIB BapTOCTi aKTMBIB, 32 JAaHMMM OCTAaHHBOL
piuHOi piHAHCOBOI 3BITHOCTI aKI[iOHEPHOTO TOBAapMCTBA (3HAUHMI IIPABOUMH i3
3aiHTEpPeCOBAHICTIO), i Y TaKOMy BMIIaIKy pilleHHS IIPO BUMHEHHSI TaKOIO
IIPAaBOYMHY 6yZle IPUIMAaTHUCS 3araJIbHMMM 360paMy 3a IIOLAHHSM HarJsiioBOL
pagu abo paayu OUPEKTOPIB.

K MOXHa IIOMITMTH, 3aKOHOZABELlb HaMaraBCs YAOCKOHAJIUTY HODPMU
3akoHy «[Ipo akIjiOHEpHI TOBAapMCTBa» 1 MAaKCMMAaJIbHO afallTyBaTU JOro MO
€BPOIEMCHKUX CTAaHAapTiB. OfHAK, He MOXHA CTBEPIXYBaTH, LIO ZIaHI 3MiHU
BUPILIMIIY BCi IUTAHHS Ta IIPO6JIeMH, 110 6YJIM B IIOIlepefHbOMY 3aKoHi. OKpeMi
HOBaIlil B)Xe BUKJIIMKAIOTh HU3KY 3alIUTaHb, € TEMOLIO XXBaBUX IIPABOBUX AUCKYCilt
Ta MOXYTb CTaTy IIPEIMETOM IIOJANIbIINX HaYKOBUX AOCIIIIXEHD.

CNAAKYBAHHA B YMOBAX BOEHHOIO CTAHY

CepepHuubka Onbra (CTyAeHTKa)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: goy. KpaBunk M. b.)

CriafKyBaHHSI- Ile OAMH 3 HAMCTapilIMX IPaBOBMX IHCTUTYTIB, LIO
3abesneyvye peasnisallito mepexozy IIpaBa BJIaCHOCTI. Y HAalllOMY CbOT'OZl€HHI, JaHUM
IHCTUTYT CIIpaBZi [I0CiZja€ BUSHAUHE MICIe, TAK IK IIPUMHSTTSI CIIafLIMHY 3aBX AU
6yJI0 HaMO6INbLI IOLIMPEHMM 3000B'S3aHHAM Yy Tajysi IIMBUIBHOIO IIpaBa, a
IHCTUTYT CIIaZIKOBOTO IIpaBa He BTPadae CBO0 aKTyalbHICTb i foci. CriagkoBi
IIPABOBIMHOCMHYM BMHMKAOTHL BHACIHIZJOK cMepTi isMuHOI 0C06M, TO6TO
CIaZIKOZaBIls, a IXHBOIO METOIO € IepeXin mpaB Ta 060B'SI3KiB CIIafKOZaBIsI [0
CcafikoeMIIiB y GopMi IpaBOHACTYITHUIITBA.

AHarizyrouy 6e3J1id pi3HOMaHITHUX HayKOBUX IIO3ULIIM Ta JYMOK, MOXeMO
BBaXKaTH, L0 CIIaZIKYBaHHSA- Ile CBOEPIHMUI IIPOIIEC, II0YATKOM SIKOTO, € CMePTh
0Cco6¥, a 3aKiHYEHHSIM BBaXa€eThcs1 0QOpPMIIEHHS ITpaBa Ha CIIafLIVHY.

Tako0XX, BApTO BUOKPEMMTM OCHOBHI 03HaKM CIIaZIKyBaHHS:

- CHAZIKOEMI]i BIIPaBi OTpMMATM CHAZUIMHY IIiCJIS BUHUKHEHHSI TaKOTO
opuanYHOro GaKTy, ik cMepTh GisnyuHOT 0cobu( crTafKoaBLIs);

- Iepexii CHafUIMHY MOXIJIMBUM BMKIIIOYHO, KON HASIBHUM II€BHUM
baxTMUHMM CKIIa[ Ta IiZICTaBy, BM3HAYEHI IIMBIJIbHMM 3aKOHOJAaBCTBOM;

- CHAZIKyBaHHIO IPUTaMaHHUY YHiIBEPCAIbHUM XapaKTep;

- Iepexii BIANOBIHMX IIpaB Ta O6OB'A3KIB BifI6YBA€TbCS LINIAXOM
CIIaZKOBOI'0 IIPAaBOHACTYITHMUIITBA.

Ha mmpeBenuKuii XXajb, BOPOXKa arpecisi Ta 3alIpoBaKeHHSI BOEHHOI'0 CTaHy
B HALIiM AepXXaBi TOPKHYINCh KOXXHOI chepy CYCIIIIBHMX BiJHOCUH, 30KpeMa i
crnazkyBaHHs. [IpoTe, He3BaXXalOuy Ha YCi CKIIa[HOLII BOEHHOIO CTaHY, XUTTS
IIPOZOBXYETHCH, i IPOIleC CIIafKyBaHHS HEMOXJIMBO IPUIYIMHUTUA. 3MiHM, L0
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CTOCYIOTBCSI IIPAaBOBOTO PEryJIlOBaHHS CIIafKyBaHHS B IIEPiof] BOEHHOTO CTaHY
Zello CIIPOLIYIOTH AaHy IIPOLeAypY OISt TpoMazisiH YKpalHu.

SIX HaM BifoMO, IIPaBO Ha CIAJKyBaHHS BUHUKAE Y CIIQAKOEMIIIB 3 JHS
CMePTi abo 3 AHS HabpaHHs 3aKOHHOI CUJIY PillleHHsI CYAY IIPO OTrOJIOLIEHHS 0CO6M
oMepIolo. Ypsif CIIPOCTUB IIPOIleAyPY 3aBeZleHHsI CIIaZIKOBOI CIIPAaBY, OCKiTbKY
4YMCJIeHHA KiNIbKICThb JIl0fledl IIPOXMBAE B OKyIallil, a6o XX CTalyu BUMYLIEHO-
nepecenleHuMM ocob6amyu. B Hakasi MimicTepcTBa toctumii Ykpaiam «IIpo
3aTBEPXEHHS 3MiH 10 IesIKMX HOPMaTUBHO-IIPAaBOBUX aKTiB Y chepi HoTapiaTy»
Big 11.03.2022 BM3HAUeHO, LI0 B YMOBaX BOEHHOTO ab0 HAJI3BUUYAMHOIO CTaHY
CIIaZIKOBa CIIpPaBa 3aBOAMUTHCS 33 3BEPHEHHAM 3asiBHUKA 6YZIb-IKMM HOTapiycoM
Vkpaiuy, He3ane>XXHo Biff MICIIsI BIIKPUTTSA criafuiMeu. HoTapiyc BIpaBi 3aBOAUTH
CIIaZKOBY CIIPaBY, HaBITb SIKLIO BiICYTHIM HOCTYII 10 CIIaffKOBOT'O PEECTPY, Ta BiH
TIOBMHEH 3[IiICHUTU IIepeBIpKY 3aBe[eHOI CIIafKOBOI CIIPaBM YIIPOZOBX II'SITU
po6ounx fHIB 3 MOMEHTY BITHOBJIEHHS IOCTYIIY IO PEECTPY.

Amnamisyroum mnporec oQOpMIIEHHS CIIAfUIMHY, CIIifi 3ayBaXXUTH, LIO
3alIpOBA/XE€HO 3MiHM LIOAO CTPOKiB OQOpMIIEHHS CIaZLIMHM HaA MifcTaBi
IToctaroBu KMV Bip 24.06. 2022p. «IIpo BHECEHHHS 3MIiH [0 LesKUX IIOCTAaHOB
Kab6ineTy MiHicTpiB YKpaiHy 1100 HOTapiaTy Ta Zep>XaBHOI peecTpallil B yMOBax
BOEHHOI'0 CTaHy». BracHe, 11.3 BuLIe3raZjlaHol II0CTaHOBU Ilepefi6avae, Lo nepe6ir
CTPOKY Ha IIPUMHSITTS CIIaZLIMHM ab0 X BiIMOBY Biff II IPUNMHSITTS 3yIIMHSETHCS
Ha Yac BOEHHOIO CTaHy, ajie He O6UIbLIe HDX HA 4oTMpM Micsii. To6To, [0 BXe
BM3HAUEHOI'0 3aKOHOMABIIEM LIECTUMICSYHOTO CTPOKY BiJi CMePTi CIIaZIKOZaBIIs
Ha IPUMHSTTS CIIaLUIMHY JOLAETHCS LIe YOTUPY MICSITi.

[IpoTe 4epe3 HE3PO3YMIIICTh 3aCTOCYBaHHsSI Ha IPaKTUI[L [aHOTO
HOBOBBEJIEHHS], JaHe IIOJIOXKEHHSI IIOTPe6yBaJyio OLIHKM 1 TiiyMadeHHs. Tak, 31
ciuns 2023 poky 6yJ0 OIpPMIIIOAHEHO IIOCTAHOBY BepxoBHoro Cyzy y ckiazi
Konerii cygmie [ipyroi cymoBol manaty KacariiHOro MBIJIBHOTO CYZY V CIIpaBi
676/21, IKO10 HaZjJaHO HOBY OLIIHKY NIYHKTY 3 roctaHoBu KMV Biz 28 moToro 2022
poky N2164, 3a sikoto BepxoBHuUM CyZi BBaXKae, 1110 I1.3 TocTaHOBM N2164 cyIiepeunThb
ctarTtsaM LIK Vkpaiuu 1270 Ta 1272, a TOMY He Hifinsirae 3acTocyBaHH!0. [IpaBuia
LIOZ0 CTPOKY HA IPUMHSTTS CIafLIMHM perymtoroTbess LK VkpalHu, sSKum
nIpuyHATUY BepxoBHO0 Paporo YkpaiHM i € OCHOBHMM aKTOM IIMBIIBHOIO
3aKOHOABCTBA.

3BiZicM BMHMKAE 4YMMAJI0 PO36DKHOCTEM B IPAKTUYHOMY 3aCTOCYBaHHI
TaKOTO IIepebiry CTpPOKy, HaZl3BUYaMHO BAaXJIMBMM € HaflaHHS PO3'sICHEHb Ta
TJIyMadeHb BiITIOBIAHUX CY6'€KTiB BIIaJHUX ITOBHOBAXXEHDb LIOAO0 OOYMCIIEHHS
ZJaHUX CTPOKIB.

TakuM 4YMHOM, MM 6a4MMO, 110 3aKOHOAaBeIlb HaMaraBcs sIKOMOTa 6inplre
aflaiTyBaTX HOPMAaTMBHI IIPUIIMCHU OO CYBOPMX BOEHHMX Peasiyt Ta CIPOCTUTU
TOPSAZIOK CIafKyBaHHSA [Jig rpoMafsiH YKpalHu. Ha MO0 AyMKy, Ha IIOPSOKY
IEeHHOMY Lie 3aJIMUIMIINCh HEeJOCTAaTHBO BPEryJIbOBaHI Ta YiTKO He BM3HAUEHI
IUTAHHS, U0 CTOCYIOThCS BM3HAUEHHS MiCLI BIIKPUTTS CIAfUIMHU, Iepebir
CTPOKiB Ta iHLIi. PO3po6ieHHs epeKTMBHMX MeXaHi3MiB 3[iiCHEHHS Cy6'eKTaMu
CBOIX CITafKOBMX IIPaB Ta 060B'SI3KiB € HAarajbHOO II0TPe6010 y 116l HaI3BUYaHO
CKJIaHUM IJIsI AepXXaBy IIepiof.
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CTPAXYBAHHA XXUTTA | 340POB'A
BINCbKOBOC/TY>XBOBLLIB B YKPAIHI

XTeii AHacTacis (cTyaeHTKa)

JIbBiBCbKMI HalioHaIbHUI yHIBEpPCUTET iMeHi IBaHa OpaHKka
(HaykoBwii kepiBHuK: npog. IOpkeBud t0. M.)

[Tpo6nmeMaTuKa CTpaxyBaHHSI XXUTTS 1 300pOB'ST BIMICBKOBUX TOCTDPO
IIPOXOAUTD IIOMDK HeJlerKe ChOTOZIeHHSI Hallol fep>xaByu. O60B'sI30K epXaBy —
3aXMLIATH XXUTTS JIIOAVMHM. Y Yac BiIHY 1 IIePiof] BOEHHOT0 CTAHY OCO6JIMBY yBary
IPUAIISIEMO HAaMBULIIM IIIHHOCTI, 1106 3amobirtTv 6yAb-IKMM IIPOTUIIPAaBHUM
TIOCATAaHHSM, a TaKOXX 3a6e3IeUnTH 0XOPOHY Ta 3aXUCT Y Pasi M0To IIOPYLIeHHS.

[aHe INTaHHS PETYIIIOETHCS TaKMMM HOPMAaTMBHO-IIPAaBOBMMM aKTaMJ,
ak: luBinbHUM kKomekc Ykpaiuu, 3akoH Ykpaiuu «IIpo cTpaxyBaHHsI», 3aKOH
Yxpainu «IIpo 3aranbHUM BilICbKOBUM 060B'sI30K 1 BiICBKOBY CIIy>6Y» TOLLIO.

PosmoumHalouyM 3 TMOHSATTS, 3rigfHOo cT. 1 3akoHy Vkpainm «IIpo
CTpaxyBaHHSI» CTpPaXyBaHHS — Ile BUJ LMUBUIbHO-IIPAaBOBUX BIZHOCKUH LIOHO
3aXMCTY MalHOBUX iHTepeciB Pi3MuHMX 0Ci6 Ta PUANYHKX 0Cib y pa3i HacTaHHS
IIeBHUX IOAIM (CTPAaXOBMX BUIIAZKIB), BU3HAUEHUX NOIOBOPOM CTPaxyBaHHS abo
YMHHMM 3aKOHOAABCTBOM, 3a PaxyHOK rpouioBux GOHZIB, w0 GOPMYIOTHCS
LITIAXOM cIUTaT (PisMuHMMM ocob6aMy Ta OPUAUUYHUMMU 0COOAMM CTPAXOBUX
ITaTeXiB (CTPaXxOBMX BHECKIB, CTPAXOBUX IIPEMIlf) Ta AOXOAIB Bif po3MilleHHS
KoWITiB 1MxX QoHZIB. A60 X 3rifHO 3i CcT. 979 LIMBiNIBHOrO Kofjekcy YKpalHy, 3a
ZIIOTOBOPDOM CTPaxyBaHHS OOHa CTOPOHA (CTPaxoBMK) 3060B'sI3yeTbCS Yy pasi
HACTaHHSA IIeBHOI IOAil (CTpaxOoBOTO BMMAAKYy) BMIUIATUTYU HAPYTiA CTOPOHI
(cTpaxyBanbHMKOBI) a6o iHLIIM 0CO6i, BM3HAUYEHIiM y AOrOBODi, 'POLIOBY CyMYy
(cTpaxoBy BMIIIATy), @ CTPaxXyBaJbHUK 3060B'SI3YETBCSI CIUIaYyBaTU CTPAXOBI
IJIaTeXi Ta BUKOHYBATH iHIII YMOBM [OTOBODY.

Ha Mo010 OyMKy, TOJIOBHMMM NUTAHHSIMM, IO IIOCTAlOTh Ilepef] HaMy, €
pob6jieMaTMKa TOTO, HAaCKUIbKM >XMUTTS BiMICBKOBOCIHIYXXG60BI[IB 3abe3rieueHe
CTpaxyBaHHAM, sIKi TapaHTII Ta XTO MOXXe HUMMU CKOPUCTATUCH.

[MToTpi6HO mouyaTM 3 OGOB'SI3KOBOCTI ZOTOBOpY. HeyxmumbHe CTpaxyBaHHS
BIMICBKOBOCIIY>X60BIIiB B YKpaiHi icHyBano y nepiog 3 1995 o 25 rpyzas 2013 p., mo
MOMEHTY, KOIU YpsSif He IpUMHAB IocTaHoBY No 975, uio 3aMiHmia CTpaxoBUM
3aXMCT OLHOPA30BOI0 KOMIIEHCALIIE0 3 610IKETY.

Posrnsigaiouyy NUTAHHS B IIbOMY KiItoui, Ha gyMKky O.M. 3ameToBa Taka
3aMiHa, MMOBipHO, 6yJa BUIIPaBOAHO), OCKIJIBKM OCTaHHIMM pOKaMM
CTpaxyBaHHSI BiICbKOBOCITY>X60BIIiB B YKpaiHi 6y110 bopManbHUM, a He peallbHUM
BUJIOM 3aXUCTY.

3rigHo 3 mocTtaHoBorw No 975, y pasi 3armbesi BiMCBKOBUX, IxHI ciM1
OTPUMYIOTBH 3 6O/PKETy KOMIIeHcalilo y po3Mipi 500-KpaTHOr0 IPOXUTKOBOTO
MiHiMyMy — 609 Tuc. rpH. [Ipy iHBaigHOCTI cyMa BuIIIaT csarae Bifg 150 — (182
THC. TpH) fo 250-kpaTHoro (304 TUC. 'pH) IPOXUTKOBOTO MiHIMyMY, 3aJI€XKHO Biff
rpyny iHBaiTHOCTI.
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OpHakK Ha CbOTO[HI, CTPaXyBaHHS MOXe CTaTH AOAATKOBUM 3aXUCTOM [0
BXe HasBHOI 6lOKEeTHOI KOMIIEHCAllil, aje s I[bOr0 IIOTPi6HO CTBOPUTH
CIIeLliaJIbHY CTPaxoBKy. yis 3abe3leuyeHHSI OOAATKOBMX COLIQJIbHMX TapaHTIN
BIMICBKOBOCIIY>X60BIIIM YPSIA Ma€ PO3PO6GUTH CTaHAAPTHMI CTPAXOBUI IIPOAYKT,
SIKUY TIepefi6avaTyMe MOXXJIMBICTD OIJIATY CTPaxXyBaHHS He TiJIbKYM 32 PaxXyHOK
IepXO610IKeTy, a ¥ 3a paXyHOK CIIOHCODIB, a TaKOX 3a6e3medyBaTy 3aralibHUM
CTPaxOBUM 3aXMCT BIiMICBKOBUX Y po3Mipi Big 1 miH rpH. lllogo mo6poBiIbHOrO
CTpaxyBaHHS, TO HaCTaHHS CTPAX0OBOr0 BUIIAZIKy B Pe3yJIbTaTi BilICbKOBUX Hill €
CTaHJapPTHUM BMHSTKOM Y BCiX ZJorOBOpax CTpaxyBaHHs. [lociiyra Moxe 6yTu i
ZJO6POBINIBHOL0, aJIe B TAKOMY BUITaZKY IIOTPiI6HO 3rofja CTPAaXOBMKIB Ta MiATPUMKM
ZIepXaBMu.

Big HenjacHoro BuMagKy (3 ypaxXyBaHHSIM DPHM3UKY CMEpPTi) 6ynu
3acTpaxoBaHi 30 BilICbKOBMUX, [0 6EPYTh YYaCTh B aHTUTEPOPUCTUYHIN onepariii
Ha cxofi YKpaiHu.

CyMa cTpaxyBaHHSA i 6peH]] CTPax0BUKA, SIKUM IIPOJIaB 3aXUCT BiICbKOBUM,
HEeBiZoMI, aJjie CTPaxOBUM IUIATXX CKJIaB 2, 5 TMC. TPH 3a OJHOI'0 3aCTPaxX0BaHOTIO.
CTpaxyBaJIbHMKOM BUCTYIIMB HIpMBaTHMM 6i3Hec, 110 3abesneuye (iHAHCOBY
MiATPUMKY BiICBKOBOCIIY>X60BIIiB.

CTpaxoBUKM IIPOIIOHYIOTH BiJICbKOBOCIY>X60BIISIM Ta 6inIIIM
ZO6POBOJIBYUMX OATANIBMOHIB 2 MIPOAYKTM: PM3UKOBE CTPAaxXyBaHHS XXUTTS Ha
BUIIQJIOK CMEPTi (IOKpMBAa€E BCi PM3UKY) i CTpaxyBaHHS BiJf HELIACHOI'O BUIIALKY
(ToKpuBae pU3NK CMEPTi TIIbKYM B Pe3yJIbTaTi HELIACHOT0 BUIIAAKY).

Kpim Toro, 6yma iHimiaTMBa 10 BuANeHHIO KowTiB 3 doHAy
TIoIlepeXyBaJlIbHMUX 3aX0AiB 36pOMHUM cuilaM YKpalHy KOLITM B po3Mipi 5 MnH
T'PH OJ1s1 3[iMICHEHHS CTPaxXyBaHHS XXUTTSI 61MLIIB JO6POBOIbUMX 6ATAIbMOHIB, SIK1
6panu y4yacTb B 30Hi ATO. 3apas, y nepiof 3 1 6epe3ns 2022 p., yKpalHCbKi BilICbKOBI
TAKOX OTpMMainyu 36inbuieHi Bumnatu y 30%, LjoMicsiuHI mpewmii, 36iIbLIeHHS
HaZ6aBoK Ta go 1 moToro 2023 p., ZOJATKOBY IPOLIOBY BUHArOPOAY Y PO3MIipi Bifg
30 mo 100 Tuc. rpH.

OTxe, fenani BULIMI PU3UK 3aIIOZISTHHS LIKOAM 3[OPOB'I0, @ TAKOX CMEePTi
BIMICbKOBOCITY>X60BIIiB, BUMAarae Bifj lep>XaBy aieKBaTHUX 3aX0iB, L]0 361IbLIATD
3aXUIIEHICTh 3a3HAUYEHMX KaTeropi rpoMmazisiH. 3axoAyM He IIOBMHHI MaTu
JeKJIapaTUBHUM XapaKTep, a 6asyBaTUCsI Ha HaJlarODKEHOMY MeXaHi3Mi ix
IpaKTUYHOI peasnisallil. Afpke B KOXHIJM LIMBiIIIi30BaHIM KpalHi Taka IIO3UIIis
IepXaBM € OCHOBHMM KDUTEpiEM oOpraHisamlil CcOLiaJIbHOTO  3aXUCTY
BiMICBKOBOCITY>X60BIIiB LII0JI0 TX XXUTTSI i 3OPOB'sL.
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NMPABO HA HALLIOHAJIbHICTb fIK CKJIAQOBA NMPABA HA
IHANBIAYAJIbHICTb

lOpac Bnagucnae (CTyaeHT)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHUK: 4.t0.H. IHoBuubKa I. b.)

[TOHATTS HALIOHAJIbHOCTI MOXXHA BU3HAUMTH, SIK HAJIEXHICTDH ZI0 IIEBHOL
e€THIUHOI CIIJIBHOCTI (€THOCY, HapOAHOCTI, Hallil), AKa BU3HAYAE€TbCS IIPUPOJIO-
COLIiaJIbHMMM YMOBAaMM Ta OCOGNIMBOCTSAMM 6YTTS ¥ BUSBIAE ce6e B PO3BUTKY
MOBM, MaTepiallbHOI M HOYXOBHOI KYJIbTYpM, IICUXOJIOTii, Tpapuiiy, 3BMYAIB,
CII0CO6Yy XUTTS. Takuy KPUTEPi CaMOCBIZJOMOCTI He BTpadyae aKTyaJIbHOCTL B
yMoBax TrJIoKaiisarfiil. [l Jofed BiAYYTTS MOPMHAJIEXHOCTI [0 IeBHOI
CHIINIbHOTYM, L0 BUSABNISAETBCS Y IEBHIM CYKYIIHOCTI CIIJIBHMX O03HaK €
HaZI3BMUYAMHO BaXXJIMBMM, aJKe caMe 3[aTHICTh [0 06'¢qHaAHHSA € OfHiclo 3
IPUYWH BUHUKHEHHS CYCIiJILCTBA Ta PO3BUTKY AEMOKDPATUYHMUX IHCTUTYIIIM Ha
6LIIbLI ITi3HIN CTaZII MOTO iICHYBaHHS.

V crarti 11 KoHcTuTywil VKpalHuM 3a3HaueHO, LI0 [epXXaBa CIIPUSIE
KOHCoITifarii Ta po3BUTKOBI YKpalHCBHKOI Hallil, 11 icTOpMYHOI CBIJOMOCTI, TpafuLIii
1 KyJIbTYpM, @ TAKOX PO3BUTKOBI €THIUHOI, KYyJIBTYPHOI, MOBHOI Ta pPeirifHOI
CaMO6YTHOCTI BCiX KOPIHHMX HApOZiB i HAITIOHAIBHUX MeHIUINH YKpaluu. [IoHaTTs
«HAI[iOHAJNIBHICTb» SIK IPABOBY KAaTEropilo po3IIsZlaloTh 3 IMIO3UIl gK IIpaB
KOJIEKTMBHMX, TaK i iHAuMBigyanbHUX. [IJI HALIOTO JOCIIiIXEHHSI CTAHOBUTH
IHTepec Apyruy BapiaHT.

LnBinbHUM komekc Vkpaiuu y 4. 2 cT. 300 zexyapye IIpaBo 0cob6u Ha
36epeXXeHHsT HAIliOHAJIbHOI CaMO6YTHOCTI. BaXXJIMBO 3a3HAYMTH, LI0 IIPABO HaA
36epeXXeHHsI TaKol CaMOGYTHOCTI He € €OMHMM, JMOMY Ilepefye IIpaBO Ha
CTBOPEHHSI, UM TO BUHMKHEHHS Ii SIK TaKol, aZj)Ke He MOXXHa 36eperTy Te, YOTO He
icHyBaso paHiure. I[Tofi6HOI TO3MIlil OTPUMYETbCS HayKoBelb Bepmiuena O. B,
BKasylouy, LI0 OCHOBOIIOJIOXXHOIO CKJIaZIOBOI0 YacTMHON IIpaBa Ha
IHAUBIAYanbHOCTI € cCaMe IIPaBO CTBOPIOBATH (a BXe IIOTIM i 3MiHIOBaTH) CBOIO
IHOUBIAYaNbHICTS.

LlikaBMM € MOMEHT BUHMKHEHHS HAIliOHAJIbHOCTI — BIH He HAJIEXXUTDH HO
TeHEeTUYHMX O3HAK, AKi HasBHI y IUIOAY Lie O HapO[KeHHs Ta IIpaBo, Ha SKi
BMHMKaE B MOMEHT HapOHKeHHsI. TaKoXX BiH He HAJIEXXUTD ZI0 O3HAK, IKUX 0coba
Ha6yBa€ B IIPOLIECi CBOI'0 PO3BMUTKY Ha OCHOBI TMX BJIaCTMBOCTEN, sSIKi BOHA Ma€ 3
HApOJDKeHHsI (MOXIJIMBICTh 3amaM'siTOBYBaTM iHbopMariito, aHaiisyBaT i Ta
BMKOPMCTOBYBaTK 3[06YTi 3HaHHs). My IPOIIOHYEMO IIPMUPIBHIOBATH I A0 TaKoi,
[IpaBo Ha SIKe BMHMKAE B MOMEHT HapO[ KEHHsI%, ajie PO3PiSHATM Bif 03HAK, sAKi
HasIBHI B IMTUHY LIe 10 MOMEHTY TI Hapo/KeHH . BaxmuBuM € ToM HaxT, ujo npu

I Trokarnisanis - Ije TepMiH, 1110 II03HaYa€e MOegHAHHA rI1o6aisarii Ta IoKanisauii. B KOHTeKCTi Hal[ioHaNIbHOCTI 10ro
MO>XHa PO3IJISIAATH SIK TaKUHA, IO TI03HaYae IIparHeHHS 0Co6Y [10 36epeXXeHHsI CBOE] HallioHaIbHOI 03HAKM BCYyIleped
PO3MMUTTIO HALIIOHAJIBHUX PUC ¥ CYYACHOMY CBITI.

2 MOMEHT BM3HAUeHHSI AUTMHY XXMBOHAPOXEHOIO Ta XXMUTTE3FATHOIO 3a KPUTepisiMu BcecBiTHBOI opraisaril
OXOPOHM 3[0POB'S.
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HApOMKEeHHI AMTMHM Ii HAIlOHAJIbHICTh BMU3HAYAETHCS 3a HAI[iOHAJIBHICTIO
6aTBbKiB, ajle y)Xe B CBiZIOMOMY Billi BOHA MOXe ITt0 03HaKy 3MiHUTH. Taka 3MiHa
3a3BMYAN MIPOSIBIISIETBCSI B CaMOYBiIOMIJIEHHI ce6e MPUHAJIEXHUM [0 II€BHOL
HaIiOHAJIbHOI MEHLIVHY UM KOPiHHOr0 HapoAy, abo HaBIIaKy, BiZIMOBa Biff TaKoi
TIIPMHAJIEXXHOCTI.

JouinbHO 6iNbLIy YBary 3BepHYTM Ha IIPAaBO Ha HAI[iOHAJIBHICTH, sIKe Mae
IPUAUIATUCH KOPIHHMM HapoZaM Ta HallioHaJIbHMM MeHIIVHaM. 3a3BUUait, caMe
iX IIpaBa Ha HaliOHAJIbHY, PENITiHy, KyJIbTYPHY CaMOGYTHICTb 06MEXYIOTBCSL.
[IpoTe 1je He O3HaYa€, L0 TUTYJIbHI Haliil Mo36aBiieHi Takoro mpasa. TakoX B
KOHTEKCTI IIpaBa Ha HAI[iOHAJIbHICTb BapTO PO3MEXXOBYBATM IIOHSITTS «KOPiHHIL
HapoAu» Ta «HAI[lOHAJIbHI MEHLIMHM» OCKUIbKM BOHM € pidHMMU. KOpiHHMMMU
HapofaMM € Taki Hapoaw, 1o chopMyBanmuch Ha TepUTOPil YKpaiHu i € HociaMu
CaMO6YyTHBOI MOBM i KYJIbTYPM, MAlOTh TPAAMIIiMHIi, COIiaNbHi, KyJIbTYypHI a6o
Ipe[CTaBHUILIBLKI OPraHy, CAMOYCBIIOMIIIOIOTE ce6e KOPiHHMM HapoZoM YKpainy,
CTAHOBUTDL €THIYHY MEHUIICTb y CKiafi II HaceneHHs. [lo KOPIHHUX HapoxiB
VKpalHyu BigHOCSATBCS KPUMCBKI TaTapy, KapaiMy, KpUMYaKy, SIKMM Ha[aHO
IIeBHOIO MIpO0 6LNIblIe IIpaB HIX HAIJIOHAJIbHMM MEHLIMHAM — TaKa Pi3HUIS
3yMOBJI€HA 06'€KTMBHUM 06CTaBUMHaAMU.

BigmoBiziHo o cTaTTi 3 PaMKOBOI KOHBEHIIII Aep)xaB-uieHiB Pagu €Bponn
IIPO 3aXMCT HalliOHAJIbHMX MEHIIVH KOXXHa 0c06a, sIKa HaJIeXWUTD 10 HallioHaJIbHOL
MEHLIVMHY, Ma€ IIPaBO BUIBHO BUPILIYBaTH, BBAaXATMUCS 11 4M HE BBaXKATUCS
Takolo, 1 flaHe pinleHHsI abo 3AiMCHEHHS NpaB Yy 3B'I3Ky 3 HMM He IIOBMHHO
3aLIKO/DKYBATU TaKil ocobi. 3akoHOM YkKpaiHu «I[Ipo HallioHalbHI MEHILIVMHU B
YkpaiHi» BCTAaHOBJIEHO, IO FPOMaAsHM YKpalHM MalOTh IIPAaBO BiIIBHO 06MpaTy Ta
BIJHOBJIIOBATY CBOO HAI[iOHAJIbHICTD, IPUMMYLIEHHS TPOMaZisIH Y 6YOb-sIKiyt popmMi
ZI0 BiIMOBM Biff CBO€I HAI[iOHANIBHOCTI He fonycKaeTbes (CT.11). [IpoTe ey 3aK0H
CKOPO BTPAaTUTb UMHHICTD, ¥ 3B'SI3Ky 3 Ha6paHHSIM UMHHOCTI 3aKOHOM YKpaiHu
«IIpo HaIliOHANIbHI MeHUIMHY (CIIINTbHOTH) YKpalHW» Y CTATTi 6 SIKOTO BCTAaHOBJIEHO,
LI0 KOXEeH TrpoMafsHMH VYKpalHM BHOpaBi BUPILIYBaTM NUTAHHS CBOEL
TIIPMHAJIEXHOCTI [0 HaI[ioOHaJIbHOI MeHWIMHYM (CHUTbHOTM) a6o KilnbKox
HAIliOHAJIbHMX MEHIINH (CHUIbHOT). Bka3aHO TakoX, LI0 HIXTO He MOXe 6yTHu
OPMMYLIEHU] [eKJIapyBaTU CBiMf CTATyC 0CO6M, SIK TAKOI IO HaJIeXMUTb [0
HaI[iOHaJIbHMUX MEHIINH (CIINTbHOT). [[pMMYLIeHHS TpoMafsaHuHa YKpaiHu y 6yab-
SIKiM GopMi 10 BU3HAHHS CBOET HaJIeXXHOCTI, BiAMOBM a60 3MiHM CBO€EI HAJIeXXHOCTI
ZI0 HaLioHaNMbHOI MEHLIMHM (CIIIIBHOTH) 3a60POHSIETHCSA. CBPOIEMCHKUM CY[ 3
IIpaB JIIOAMHMY Y piuleHHI 1o cmpasi Ciubotaru v. Moldova gAiinioB BUCHOBKY, L0
«eTHIYHA ieHTUYHICTL 0CO6M CTAHOBMUTHL BaXKJIMBUM acleKT ii IpMBaTHOrO
XXUTTSI» 1 3a3HAUMB, LI0 CTaTTs 8 €BpomencbKoi KOHBEHIII Ipo 3aXxMUCT IIpaB
JIIOOMHY i OCHOBOIIOJIOXXHMX CBOGOZI MOXE TaK0X 3aCTOCOBYBATMCSI [0 IIpaBa
BIJIbHO 06MPaTy CBOO BIIACHY KYJIBTYPHY UM €THIUHY iIEHTUYHICTD Ta ITI0BaXaTH
11ey Bu6ip, AKLIO TaKe IPaBO I'PYHTYETHCSI Ha 06'€KTUBHUX ITiACTaBax.

[lincyMoBylouM yce BHLIeCcKasaHe, 3asHAUYMMO, II0 IIpaBO Ha
HAIiOHAJIbHICTh € BAaXJIMBOX CKJIAZIOBOXO IIpaBa Ha iHAMBIAyanbHICTb. PakT

! TuTynbHA Hallis — HAIlis L0 € AePXXaBOTBOPYOL0, HAaM61IbLI YMCETIBHOO B KpaiHi.
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IPMYETHOCTI 0CO6M IO IIEBHOI e THO-KYJIBTYPHOI CIIUTBHOTY BU3HAHO HEBIT' €MHUM
mpaBoM oco6u. IIpupoAa OaHOTO IIpaBa € TaKOlo, LI0 B 6UIbLIIM Mipi BMMarae
HEeraTMBHOIO 3060B'I3aHHS Bif lep)XaByM He IIOPYLIyYBaTH il IIpaBo, Ta JIMLIE B
IIOOAMHOKUX BUIIaAKaxX [IOSUTUBHOIO — OOGOB'I3KY BUMHMUTH [Hil [JIsT 3aXMUCTY
Takoro IpaBa. CBiTOBa CHIUIBPHOTA, IIONIPM TEHZEHIII rio6aisalil Ta IeBHe
POSMMTTS MeX HalliOHaJIbHOCTE, IIparHe 3axMCTUTM IIpaBO o0cobu Ha
IHOUBIAYaNbHICTL Ta HAl[iOHAJIbHY CaMOGYTHICTb 30KpPeMa, L0 IIPOSIBIISIETHCS Y
MDKHApOOHMX HOKYMeHTax. [epxaBa VYkpaiHa SAK 1 6UIbLIICTD iHIIMX
IeMOKPaTUMUYHUX IIPAaBOBUX JIepXXaB He [IPOBOAMUTHL IIOJNITUKM aCUMINIAIil
KOPIHHMX HapoZiB, a HaBOaKM CIPUSIE IX 3aXMUCTY, LI0 BIiIO6PAXAETHCH Y
IIPUMHSTTI HOBUX HOPMAaTUBHO-IIPAaBOBUX aKTiB CIIPSIMOBAaHMX Ha 3aXUCT TaKUX
CIIUIBHOT.
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CEKUIA AAMIHICTPATUBHOIO, ®IHAHCOBOI'O
TA IHOOPMALLIAHOIO NMPABA

3ABE3MEYEHHA FPOMAZICbKOI BE3MEKU B YMOBAX
BOEHHOIO CTAHY B YKPAIHI

€BAoKiMeHKo Ceprin

A.F0.H., AOLEHT KageApu KpUMIiHaIbHOro rnpasa, KpMMIHOOrIT,
LMBIZILHOro Ta rocrnojapcbKoro npasa Buijoro HaByanbHOro 3aknagy
«HavioHanbHa akagemisi ynpasBiHHS»

Bucoxkuyt piBeHb I'POMAZICbKOI 6e3IleKM CTBOPIOE CTAH 3aXMILIEHOCTI Bif
IIPOTUIIPABHUX IIOCSTaHb IS KOXXHOTO I'POMafsiHMHA Y OyAb-sIKOMY Miclli B
JepXkaBi, 3a 6yOb-IKMX 06CTaBMH (SIK Y Yacy CIIOKOIO Ta IIOBCAKAEHHOIO XXWUTTSI,
TaK IIig yac 360piB, MiTHHTIB, IEeMOHCTPALIilf, a TAKOXX B YMOBaX BOCHHOI'O CTaHy).
JeMOKpaTUUYHOO [lep)XaBa BBAXXAETHCHA 32 YMOBU MOXXJIMBOCTI JIIOAMHY BilIbHO
BUCJIOBJIIOBAaTY CBOIO AYMKY, IIPUMMATM aKTMBHY Y4acTb B XXMUTTI perioHy i
JepXXaBu B IUIOMy. 3a Takux O6CTaBMH TIpPOMAafASHMH IIOBMHEH pPO3yMIiTu
MOXJIMBICTD peanizoByBaTy KOHCTUTYLIMHI ITIpaBa 3a BiICYTHOCTI 3arpo3 XXUTTIO
Ta 3[0POB'10, BIIaCHOCTI Ta iHWIMM IJiIHHOCTSAM. Y 3B'I3Ky i3 BiltHOI0 Pocilicbkoi
Gepeparii npotu YkpaiHM [aHe NMTAHHSI 3HAYHO 3aroCTPUIIOCh Ta IMOTpebye
HOBMX MOTJISIAIB LIOM0 AOCITiMXeHHS.

I'poMazchbka 6e3leka y 3BUYAMHUX YMOBAX XUTTEAIATIBHOCTI OXOIIIIIOE
Taki BUAM IPaBOBUX BiZHOCHMH. LI0 BMHMKAIOTHL i CKJIIafalOTbCS Yy IIpolieci
3a6e3MevYeHHsI CYCIIJIbHOI 3J1arofy, CIPSIMOBAHI Ha IIONEpe KeHHs 1 HeramHe
TIPUNIMHEHHA Aii (OisHb), IKi MOXYTb IIPU3BECTH [0 IIOPYLIeHb HOPMAaJIbHUX YMOB
XXUTTSI HaceJIeHHs], CTaTy IIePeIIOHO0 KOPUCHIM TPYAOBiM HisTIBHOCTI Nofien, X
KOJIEKTUBIB, Iep)XXaBHUX OPTraHiB, OpraHi3oBaHOMY IPOBeAEHHIO MaCOBMX 3aX0iB;
L0 BMHMKAIOTb i CIPSIMOBAHI NIIPOTM T'POMAMCHKOrO IOPSAKY i IpoMaachbKoi
6e3mexn Ta BUKJIMKAIOTh HeOobXimHICTh 3aCTOCYBaHHS 3axomiB
aAMIHICTPAaTVMBHOIO IPUIIMHEHHS IIPOTUIIPABHOI IOBEAIHKY: Y rany3i GiHaHCOBO-
610DKETHOI [OMCLMIUIIHM Ta TOPTiBeJIbHOI [HiSNIBHOCTI; L0 IIOCATAIOTh Ha
BJIACHICTD; y Taiy3i OXOpPOHM IIPUPOAM, BUKOPUCTAHHS IIPUPONHUX PECYPCiB,
OXOPOHM ITaM'ITOK iCTOpII Ta KyJIbTYpH; Y IPOMUCIIOBOCTI, 6y AiBHUIITBI Ta y cdepi
BUKODUCTaHHSI ITaJIMBHO-€HEPreTUUYHMUX DECYPCiB; Yy CiTbCBKOMY I'OCIOZapCTEI,
BeTepPMHApHiM caHiTapil; Ha TPaHCIOPTI, B rajysi LIISAXOBOIO TOCIOZAPCTBA i
3B'sI3Ky; B Talysi O>XWUTIOBUX IIpaB TIPOMasH, XUTIIOBO-KOMYHAIIbHOIO
rocrofapcTBa Ta 671aroyCcTpolo; B rajysi rpoMazZiCbKoro XxapuyBaHHS, chep IIOCITyT
1 HmigTpMEeMHUIIBKOL HiSIBHOCTI, B rajnysi cTaHZapTHU3allii, SKOCTiI IIPOAYKIIi],
MeTpororii Ta ceprudikariil

Ha ocHOBi HayKOBOI'0 aHaJIi3y, a TAKOX [OCBiZly pO60TH B IIPAaBOOXOPOHHMX
opraHax BUAINISIEMO TaKi I'pynu 3aco6iB 3abesnedyeHHsI TPOMAACHKOI 6e3meKu:

! OnbxoBChKMi €. B. AfIMiHICTpaTHBHO-IIPABOBi 3ac06y 3a6e3meueHHsT IPOMAAChKOI 6e3IeKM : AUC. ... KAaHZ. I0pUL.
HaykK, 12.00.07 / OnbxoBcbkuit €Bred Bopucosuy: — X, 2003. — ¢. 19-20
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HOPMaTMBHO-IIPaBOBE 3a0€3[I€YEeHHSI — € OCHOBHMM 3aco60M 3a6e3ledyeHHS
rpOMafichbKol 6e3meky. ¥ JaHOMY IIMTAHHI BaXJIMBO 3ayBaXXUTH, L]0 3HAUEHHS
MaloTh He JIMIIe agMiHICTpPaTMBHO-IIPABOBI HOPMM, a 3aKOHM Ta MifI3aKOHHI
HOPMAaTMBHO-IIPAaBOBi aKTH, LIO PETrYJIIOIOTh iHLII CYCHiNIbHI BiMHOCMHM, IIPOTE
CYTTEBO BIUIMBAIOTh HA CTaH I'POMafACbKol 6e3rekxy. [Toromxyroch i3 OyMKOIO
BuTska I0. IT. Ta Konzpauiosa B. I, sKi CTBePIXYIOTH, 1LI0 TPOMaficbKa 6e3meKa He
MOXe ICHYBaTM TIIbKM IIifi Yac BUKOPMCTAHHS O6'EKTIB, sKi CTAaHOBIATH
HigBUIIEHY He6e3IleKy CYCIIJIbCTBA, abo IIiff Yac HAaCTaHHS OCOGJIMBMX YMOB
(ume6esmeKky), OCKIIbKM BOHAa 3aJIeXMUTh Bifi 6araTbOX COIL[iaJIbHMX UMHHMUKIB,
30KpeMa, CTaHy IIPaBOIIOPSIZIKY B KpaiHi, 671aroycTpoo MicT, 061afHaHHSI 06'€KTIB,
L0 IpU3HaYeHi 1711 MacOBOT0 BiiBiyBaHHsI TOLIO! [2, c. 128, 6 c. 83]; BMUKOpUCTaHHS
CIeLliaJIbHMX YMIHb Ta HAaBUUYOK IIPAIliBHMKaMM IIPAaBOOXOPOHHMX OPraHiB Ta
ocobaMM 3aNyYeHMMM [I0 OXOPOHM I'DOMAZICBKOTO IIOPSZIKY 1 3abe3lledeHHS
rpoMafcbKol 6e3mekyu. CTOCOBHO BKasaHOr0 NMMTAHHS CIIYLIHOI € AyMKa M. B.
KopHieHKa, IKMM 3a3HAYMB, L0 ePeKTUBHUM 3aC060M 60pPOTHOM 3 I'PYIIOBUMM
TIOPYLIEHHSIMM TI'DOMAZICbKOTO IIOPSIAKY ¥ MacoBMMM 6e3IOpsifKaMMU €
IpOBeleHHsI CIIellialibHOI oIepariii, TO6TO KOMIUIEKCY PpO3BiflyBalIbHUX,
OIlEPaTUBHMUX, CIIAUMX, IPOPUIAKTUUYHMUX 1 CUJIIOBUX 3aXOZIB, 10 31MCHIOIOTHCS
BIAITIOBIAHO [0 €OMHOrO IIJIaHY IIif KEPIBHMUIITBOM HadaJIbHMKA OIIEPATUBHOTIO
uITaby B OMHOMY a60 KiJIbKOX MiCI[SIX 3 METO0 He[JONyLIeHHsI a60 IPUIINMHEHHS 3
60Ky arpecuMBHO HAJIALITOBAHOI'O0 HATOBIIY BUMHEHHSI HACMJIbCTBA, OpraHisaifil
IIOTPOMIB, MifnaJiB, YUYMHEHHSI 030POEHOr0 OIIOPY IIpeACTAaBHMKAM BJIagyu 3
OiANBbHOCTI LIOAO HOpMaisallil O6CTAaHOBKM Ta IIPUTATHEHHST BUHHUX 10
BigmoBifanbHOCTI? MaTepialibHO-TeXHiIYHe 3abe3ledeHHsI IIPABOOXOPOHHUX
OpraHiB € OOHMM 3 OCHOBHMX CKJIaZJOBUX €JIEMEHTIB e(eKTUBHOIO 3a6e3IeYeHHs
rpoMazicbkKol 6e3rneky. HeMOXJIMBO VsSIBUTM SIKICHY po60Ty IIpalliBHMKA
HarjionanbHoi mominil y cdepi oXOpoHM IpPOMafiCbKOro IIOPSIAKY 6e3 sIKiCHOTO
dopMeHOro ogfsAry, BIAIOBIAHOTO eKimipyBaHHS ToLI0. Bka3aHe NMUTaHHS
3aCJIyTOBY€E OKpPeMOI YBaru i € akTyaJIbHUM JJIsI Cy4acHOI YKpaiHy; iHpopMalliriHe
3a6e3leYeHHsT HaCeJleHHs IIpefiCTaBiisie co6oto IpodilakTUYHMM 3acib
3a6e3IeyeHHsT 'POMAAICBbKOI 6e3I1eKy, OCKIIbKM IOiHQOPMOBAHICTh HaCeJIeHHS
PO MOXJIMBI He6e3IeK), TePOPUCTMUYHI aKTH, MacOBi 6e3MMOpSAAKM, eKOJIOTiuHi
KaTacTpodyu [03BONIUTL YHUKHYTM 3HAYHOI KINTBKOCTI IIOCTpa)XAaluX.
[TpuHaneXHICTb 3ac06iB MacoBol iHGopMaIlii TMM UM IHIIMM IONITUYHKUM CUTIaM
IPU3BOAUTD [OO BUHUKHEHHSI CYIEPeWIMBUX BUCHOBKIB, HE06'€KTUBHOTO
BUCBIT/IeHHS iHpopMaliil. HeobxiZiHO maM'siTaTH IIPO BiZIOBIZaNIbHICTD 3a TaKi Ai,
IX MOXJIMBMM BIUIMB Ha CTaH I'POMAZICbKol 6e3mexyu. Y BMIIafKy HaAaHHS
iHpopMalii CTOCOBHO MUTaHb AEePXaBHOI'O 3HAUYEHHS, BUCBITIIIOBAaTUCS ITIOBUHHI
nuuie dakTy, 6e3 GOpMyIIOBaHHSI TOTOBUX BUCHOBKIB UM CYy6'€KTMBHOI AYMKM

! ApMiHiCTpaTUBHE IPaBo YKPAIHY  MiIPYyYHUK AJ1s 10puA. BY3iB i d-TiB / 0. I1. Butsk, B. B. Boryubkuit, B. M. l'apaniyx
Ta iH. ; 3a peg. I0. IT. BuTsaka. — XapkiB : [TpaBo, 2000. - c. 128;
2 KopHieHko M. B. YupaBniHHA cuimaMy i 3aco6aMy OpraHiB BHYTPILIHIX CIIpaB NPy YCKIIafHEHHI OMepaTMBHOI
06CTaHOBKM B chepi 0XOPOHM IPOMAZICHKOr0 MOPSIAKY : aBToped. AKC. HA 3RO6YTTS HAyK. CTYNEHs KaHA. I0pUA. HayK
:cmery. 12.00.07 «Teopist ynipaBIIiHHS; afiMiHiCTpaTUBHe IIpaBo i mmpoliec; GiHaHCOBe paBo» / M. B. KopHieHKo. — XapKiB,
2000. - ¢.11-13
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okpemoi moanun. KpiMm Toro inbpopMmailiniHe 3a6e3neueHHS IIOJIATAE Y pO3'ACHEHHI
rpoMafsiHaM LINISIXiB 1 MeXaHi3MIiB IpUMHSTTS y4yacTi y 3abes3nedeHHi
rpoMafchbKol 6e3nexkyu. BaxxaHHs IpoMafsiH 6paTy y4yacTb B XUTTELISIIIBHOCTI
pPerioHy, B TOMYy YMCIJIi y IMTAHHAX, SIKi CTOCYIOTBCSA I'POMAZICbKOI 6e3Iexu
TIOBMHHO IiATPMMYyBaTUCS.

3akoHoM VYkpaiaum «[Ipo ydacTb IpoMafiiH B OXOPOHi I'POMAafCBKOTO
MOPSAAKY i AepXXaBHOr'0 KOPZOHY»' YiTKO OKpecJIeHOo: rTpoOMafChbKi GOpMYyBaHHS 3
OXOPOHM I'POMAZICHKOTrO IIOPAAKY i IepXXaBHOTO KOPZOHY MOXYTb 6YTU CTBOPEHI
Ha 3acaZjax rpOMafiCbKOi CaMOZisIIbHOCTI fK: — 3BeZleHi 3arOHM I'POMAaZICBKUX
dbopMyBaHBb; — clieljializoBaHi 3arouy (pymnm) CrpusaHHS Hal[ioHanbHi nosiLii Ta
[epXaBHI NIPUKOPAOHHIM CNyX61 VYKpalHM; — acomianii I'pPoMazCbKUX
dbopmMyBaHb. 3HAYEHHS y4YacTi rpoMafsH y 3abe3ledyeHHi I'pOMaZiCbKol 6e3meKu
BaXXK0 TmepeoliHuTu. ChbOrofHi yKpaiHCbKe 3aKOHOAABCTBO [O3BOJISIE
rpoMafssHaM [PUMMATHU aKTUBHY y4YacTb y XWUTTiI pPErioHy, B TOMY YMCIi Y
3abe3neueHH] IOPSAAKY 1 6e3eKy, sIK IIPSIMO, TaK i OIIOCEepPeZIKOBAHO — LIISIXOM
BUMKOHAHHS 3aBIaHb, 110 MalOTh 3HAUEHHSI 1711 TPOMAJICBKO]I 6e3reku. BaxxnuBum
1 OfHMM i3 TOJIOBHMX MOMEHTIB Yy [aHii cdepi € 06i3HAHICTb HACEJIEHHSI IIPO
MOXJIMBICTD BJIMBAaTyM Ha CTaH 0e€3ME€KM B PErioHi, a sIK HACJIZIOK — y AepXXaBl.
V4yacThb HaceNeHHsI II€BHOI TePUTOPiallbHOI rpoMajy B OXOPOHI I'POMaJZICBKOI0
OPSAIKY 1 6e3meKy BIJIMBA€E Ha JHISTIBHICTD YCIX CTPYKTYpP CEKTOpPy Oe3meku
Vkpaiau. Tak, IIpo3opicTh po6oTu HaljioHanbHOI MOl 3aJeXXUThb Bl BUMOT
TPOMaisTH BUCBITIIIOBATM HEOOXIHY [JIsl CYCHiNbCTBA iHGopMaIrito, 1110 J03BOJISIE
JisHATUCh IIPO Pe3yIbTaTU KOHKPETHUX [iM IOJIIeMCbKUX, IIe B CBOI Uepry
BIUIMBaE Ha pIiBeHb 1 PpO3BUTOK KOPYIHIli, CHPUYMHSIE IHEPELIKOAU IS
IIPUXOBYBaHHS I[IPAaBOIOPYLIEHDb Toulo. CHiBIpans MOl 3 rpoMafChbKUMU
dbopMyBaHHSIMM IlepefiyciM Iiepezi6avae 3[iMICHEHHS B3aeMOil Ha 3acajax
nmapTHepcTBa. UneHM TrpoMaAcbKoro GOpMYBaHHSI IIiff dYac CIIJIBHOIO 3
TIONILeICbKMMY, IIPMKOPIOHHMKaMY BMKOHAHHSA IOKJIafleHUX Ha HUX 3aBHAHb 3
OXOpPOHM TIPOMAJCBHKOTO IIOPSIAKY 1 [epXXaBHOTO KOPAOHY MalwThb IIPaBO
3acTocyBaTu 3axoAyu (Gi3sMYHOIro BIUIMBY, CIIeIfiajibHi 3aco6y iHAMBIZyanbHOTO
3aXMUCTYy Ta CaMOOGOPOHY, 3apSi/KEHI PeYOBMHAMM CJIIbO30TOYMBOL Ta APaTiBHOL
Iil y Bumagkax i B nopsimky, nepef6adyeHux 3aKoHOM. [IpoTe BUKOPUCTOBYBaTH
XOJIOAHY Ta BOTHENAJIbHY 36010, B TOMY UMCITi MUCIIMBCBHKY, sIKa 3TiHO 3 YMHHUM
3aKOHOJABCTBOM IIepe6yBace B IX 0CO6MCTOMY KOPUCTYBaHHI 3a60POHEHO.

I3 movyaTkoM IIOBHOMAaclITa6HOI BimHM Pocincekoi Pepepanii mpotu
Vkpaiuy, Ykasom IlpesupenTta Ykpaiuu Bifg 24 moToro 2022 poky B YkpaiHi 6yi1o
BBeJIeHO BOEHHMY CTaH?. Y BOEHHUY Yac Ha FPOMAa/IChKICTh IMOK/IaZlacThCA 3HaUHA
BIATIOBiAaJIbHICTD, JIIOAM CTBOPIOIOTH I'POMAACHKI 06'€lHAHHS, SIKI IPUMMAOTh
y4acThb Yy BUPILIeHHI BaXXNIMBUX MMUTAHb MICI[€BOr0 i ZIep)XaBHOTO 3HAUYEHHS Y
pPi3sHMX HaIpsIMKax: COLiaJIbHOMY, OCBITHBOMY, KYJIBTYPHOMY, €KOJIOTiYHOMY

1 TIpo yyacTh IpOMazsiH B OXOPOHi TPOMaziChKOTr0 MOPSAAKY i iepXXaBHOT0 KOPAOHY: 3aK0H YKpainu Bif 22 uepBHs1 2000
poky N2 1835-III [EnmexkTpoHHMit pecypc]. — Pexxum goctymny: https//zakon.rada.gov.ua/laws/show/1835-14#Text
2[Ipo BBeZleHHSI BOEHHOT'0 CTaHy B YKpaiHi : Yka3 [IpesuzieHTa YKpainu Big 24 moToro 2022 poxy N@ 64 [EneKTpoHHM I
pecypc]. — PexxuM goctymny: https://zakon.rada.gov.ua/laws/show/64/2022#Text
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ToLI0. [pOMaZICHKi 06'€MHAHHSA aKTUMBHO 3aJTy4aloThCSI 0 3aXOiB, LLJ0 CTOCYIOThCS
MPOTHUAII KOpyIILil, a60 BUCTYNAlOTh iHilliaTOpaMy TaKuX 3aX0x4iBL.

VKpalHoio MO6Y[OBaHO HOBI OpPIEHTHPM, CIPSIMOBaHI Ha 3ab6e3nedyeHHS
6e3meKy rpoMafsiH, 3aXMUCT IX IIpaB Ta CBo6o/. BearepepBHi 3MiHM 3aKOHOJaBCTBA
HOTPe6YIOTh CHCTEMAaTM3allil, a TaKOoX CHMHXpOHIisamii i3 momismm, 110
BiI6yBalOTbCS B AepXXaBi, 6yTU aKTyaJIbHUMM 1 CBO€YaCHUMMU. IcHye 4mMmarno
HOBITHIX MeToZiB, 3axoHdiB 1 3aco6iB 3a6e3meuyeHHSI TI'POMAJCHKOI 6e3meKw,
eQeKTUBHICTD AKMX IIOBUHHA 6YTM HAayKOBO O6I'DYHTOBAHA, ITiCJISI YOT0 iX MOXHA
TIOCTYIIOBO BBOAUTH Y NMPaKTUUHY AiTJIbHICT IPAaBOOXOPOHHMX OpraHi Ta iHumx
OpraHiB i CTPYKTYP, 0 KOMIIETEHIII] IKMX BXOOAUTDH 3a6e3leYeHHsI I'POMazIChbKOL
6esmeku. He 3BakarouyM Ha IIparHeHHSI HApoAy AOKOPIHHO 3MIHMTM IiAXin Ho
3aXMUCTy IpaB 1 CBO6GOZ JIIOOMHM 1 IpOMafsiHMHA, LUISXOM pedopMyBaHHS
IIPAaBOOXOPOHHOI cucTeMM YKpaiHy, iesIKi MUTAHHS 3aJIMLUIAI0THCS BIiIKPUTUMU.

CNPOLLEHE NO30BHE NPOBAAXKEHHA AK OCHOBHA ®OPMA
CYZ0BOIr0 3AXUCTY COLLIAIbHUX MPAB Nif, YAC BINHU

Fem6apa puropiii (acnipaHT)

JIbBIBCbKWI HaljioHalbHUI yHiBepCUTET iMeHi IBaHa ®paHka
(HaykoBuii kepiBHMK: npog. PewwoTa B. B.)

3 ovYaTKy II0OBHOMAacCLITAabHOI0 BTOPrHeHHS pd Ha TepuTopito YKpalHyu Ta
BBeZIeHHSI IIPAaBOBOr'0 PeXXMMY BOEHHOIO CTaHY, Hallla [epXXaBa CIIPSIMOBYE€ BCi
CBOI 3yCHUJIJISI HA IIOZ[0JIaHHS 30BHIUIHBOT'0 BOPOTra.

BozHOUAac Takuy IIPAaBOBUM CTAaH He BUKIIIOUAE HEOOXIMHOCTI BUKOHAHHS
VkpaiHO0 B3SAITMX Ha cebe KOHCTUTYLIMHMX 3000B'sI3aHb, OOHUM i3 SIKUX €
3a6e3neueHHs ITpaBa Ha CyAOBUM 3axUCT (CTaTTs 55 KoHCTUTYLII Y Kpainn).

Ba)xJIMBO HAroJIOCUTH, L0 KOHCTUTYIIiViHEe IIPABO JIIOAMHY i TPOMaZITHUHA
Ha CyZOBMUM 3aXMCT B YMOBaxX BOEHHOIO CTaHY He MOXXe 6Ty 06MeXeHe, IIPO LI
BKasaHO y cTaTTi 64 KoHctuTywii VYkpaiam. OKpiM I[bOr0, 3aKOHOLABYOO
rapaHTi€lo 3a6e3IeYeHHs IIpaBa Ha CYZOBUIM 3aXMCT B IIepiofl BiHU €, 30KpeMa,
nepentavyeHi 3akoHOM VYkpaiHu «IIpo MPaBOBMM DPEXMUM BOEHHOTO CTaHy»
TIOJIOXKEHHSI MIPO 3[iMCHEHHSI IIPaBOCYAAsI B YMOBaX BOEHHOIO CTaHy. Tak, y
YaCTMHI TPeTiy CTaTTi 26 IBOr0 3aKOHY 3260POHEHO CKOPOYEHHS UM IIPUCKOPEHHS
6ynb-IKUX GOPM CYyZOUMHCTBA.

[Tix yac BiHM OCOGJIMBOIO 3HA4YEeHHSI HabyBae IIpaBO Ha COLIalbHUM
3aXMCT, sike rapaHTOBaHe cTaTTeto 46 KoHcTuTy1lil YKpalny, Ta BKITIOYa€E IIpaBo Ha
3abesmeueHHss ix y pasi I1OBHOI, 4YAacTKOBOI a60 TUMYAcOBOI BTpPaTH
Ipane3faTHOCTI, BTPaTU TOAyBaJIbHUKA, 6e3p0o6ITTS 3 He3aJleXXHUX Bifi HUX
06CTaBMH, a TAaKOX Yy CTApPOCTI Ta B IHUINX BUITaZIKaX, TepefibadeHUX 3aKOHOM. Lle
IpaBO TapaHTYETbCS  3araJibHOOGOB'SI3KOBMM  [IEPXXAaBHMM  COI[iaJIbHUM
CTpPaxyBaHHAM 32 PAXYHOK CTPAXOBMX BHECKIB rpOMaZisiH, IMiAIIPMEMCTB, YCTAaHOB

1 TIpo samo6iraHHs Kopymnuii: 3akoH YKpainu Bifl4 >xoBTHs 2014 poxy Ne 1700-VII [EnexTpoHHMM pecypc]. — Pexxum
poctymny: https://zakon.rada.gov.ua/laws/show/1700-18#Text
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i opragisargis, a TakoX 610[DKEeTHMX Ta IHLIMX IKEPEJI COLiaJIbHOI0 3a6e3eYeHHS],
CTBOPEHHSIM MepeXi [epXaBHUX, KOMYHaJIbHUX, [IPUBAaTHUX 3aKJafiB s
JOTNIsimy 3a HemparesgaTHMMM. [leHcil, iHLII BUAM COLialIbHMX BUIUIAT Ta
ZOIIOMOTY, L0 € OCHOBHMM DKEPEJIOM iCHYBaHHSI, MalOTh 3a6e3IeuyBaTy PiBeHb
XXUTTSI, He HYDKYMI Biff IPOXXUTKOBOTO MiHIMyMy, BCTAHOBJIEHOI'0 3aKOHOM.

[IpaBO Ha COLaIbHUM 3aXUCT 3aKPINJIeHO B JOKyMeHTax Oprasisaril
O6'eguanux Harin (mami — OOH) Ta Pagu €Bpomnn. OOH 1je mpaBo 3adikcoBye B
OCHOBHMX KOHBEHIJifIX NP0 IIpaBa JIIOAWHM, B TOMY umcCii, B KoHBeHIJi IIpo
JIiKBifaLito Bcix ¢opM pacomoi amckpmMiHallii, KoHBeHIlil mpo JIikBifaliito BCiX
dbopMm pmmckpmmizamii njomo xiHok Ta KoHBeHIi mIpo IpaBa [AWUTHMHMK, B
MbKXHapogHOMY ITaKTi IIPO eKOHOMIYHI, COIlialibHi Ta KYJIbTYPHI IIpaBa.

B yMoBax BiViHUM Ziep)XaBa 3afyjisi 3a6€3eYeHHS JOCTaTHbOI'0 PiBHS XUTTSI
HaZjla€ IIeBHMM BepCTBaM HaceJIeHHs [OAaTKOBiI cColjiajibHi IIijIbru, ce6To
PO3LIMPIOE IIPOTpPaMy COIiaJIbHOTO 3aXMCTY. K HaCHifOK, piuleHHs, Ail Ta/a6o
6e3iINbHICTD CY6'€KTIB BIAAHUX IIOBHOBAXXEHDb LIOJO0 HAaZaHHS BIiANOBIAHUX
COLIiaJIbHMX MiJIbI YaCTO IPM3BOASITD 40 BUHMKHEHHSI HOBUX ITy6JIIYHO-IIPAaBOBUX
CIIOpIB, PO3IJISAZ 1 BUPILIEHHS SIKUX BITHECEHO [0 IOPUCAMKIIII afMIHICTPAaTUBHUX
cynhiB.

IMopsimoK po3risily afgMiHICTPaTMBHOI CIpaBM, TOOTO 3arajbHe Yu
CIIpOLIEeHEe IT030BHE IIPOBAPKEHHS, € BaXXJIMBMM acCIIEeKTOM Y po3pi3i mmTaHHS
CYZIOBOTO 3aXMCTy COI[iaJIbHMX IIpaB B yMOBax BiViHM, I03asiK BIUIMBa€E Ha
CBOEYACHICThb BiJIHOBJIEHHS ITOPYLIEHOI0 ITPaBa UM iHTEepecy.

3akoHOJaBellb BM3HAUMB, LI0 CIIpaBM, SIKi BUMHMKAIOTH i3 COLialbHUX
CIIOpPIiB € cIipaBaMM He3HaYHOI CKJIA@HOCTI (IYHKT 3 YaCTMHM LIOCTOI CTATTi 12
Kopexcy agMiHICTpaTMBHOTO CYJOYMHCTBa YKpalHM), Ta 3rigHo 3i cTarTero 263
Komexcy  amMiHICTpaTMBHOTO  CYZIOUMHCTBA  YKpalHM  PO3IIISAAAOTHCS
agMIHICTPaTMBHMMM CyAaMM 3a IIpaBUJIaMM  CIPOLIEHOTO II030BHOTO
NPOBa/PKEHHsI 6e3 TMOBiAOMJIEHHS Yy4YaCHMKIB chnpaBu (Y IIMCbMOBOMY
TIpOBa/XeHHi). B yMoBax BilfHM 3MiCT LIUX ITPOLleCyaIbHUX IIOJIOXEHD Ha6yBaE Iiie
6inmbnIOl Bary, ake CIPOLIEHUM TOPSAOK PO3INAAYy CIpaBU HaAae JIIOAWHIL
MOXXJIMBICTD LIBMAKO 3aXMCTUTHM CBOE COIjiajJIbHE IIpaBO, He 3'IBJISIOUMCDH IIPU
uboMy GisMYHO [10 CyAy, TOGTO He CTaBIISTUM CBOE XXUTTS i 3[OPOB'S ITif 3arposy
BHACIIIZIOK ITOCTIMHUX 06CTPiNIIB 3 60Ky Pd.

3OiMCHUBIINM aHali3 y €EOUMHOMY Hep>XaBHOMY PEECTpi CYZOBMX pilleHb
OPUMHATUX Y OpPYyri‘ monmoBMHI 2022 poky Ta Ha mnodaTtky 2023 poky
afMIHICTPAaTUMBHMMM CyZaMM DilleHb y CcIIpaBaX, IIOB'3aHMX i3 3aXUCTOM
COLlialIbHMX IIpaB, MOXHAa BiMIiTMTH, L]0 A6CONIOTHA OIBLIICTD IMX CIIOPIB
POSTTISTHYTa 3a MIPaBUJIAMY CIIPOLIEHOTO II030BHOTO IIPOBAPKEHHS 6€3 BUKIIUKY
CTOpPiH, TO6TO Yy IMCHbMOBOMY IIPOBaPKeHHI. [JOIINIBHO 3raZjaTi, L0 Y KaTeropii
COIliaJIbHUX CIIPaB [IOBOJIi YaCTO BUCJIOBIIIOE IIPaBOBi mo3uijii BepxoBuum Cyg,
YYM CIIpUSIE €OHOCTI Cy[OBOI IIPaKTMKM y 3aXUCTiI IIpaB, CBO6OA Ta iHTepeciB
JIIOAVHY, L0 € 3aII0PYKOL0 HOBIPM CYCITiIbCTBA 10 CYZOBOI CUCTEMM B ITiJIOMY.

CTazoM Ha KiHellb 2022 poKy — nmo4aTok 2023 poKy Hai6iJIbLI IOUIVPEHN MU
KaTeropiiMmu afMIiHICTPaTMBHMX CIIPaB, SIKi PO3IJISIZAlOThCSA Y IIUCbMOBOMY
IIPOBa/PKEHHI, UI0 MIOB'sI3aHi i3 3aXMCTOM COIlialTbHUX IIPaB, 6YJIU CIIPaBU:
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- LIOA0 HApaxyBaHHS Ta BUIUIATM IIEHCIMHUM OpPraHOM LIOMIiCSYHOI
JoruiaTy y po3mipi 2000, 00 rpH, epef6adeHol mocTaHoBowo KabineTy MiHicTpiB
Vkpaiau «[Ipo HOMaTKOBUM COLIiaJIbHMM 3aXMUCT OKPEMMX KaTeropiit oci6» Bif
14.07.2021 N9713 (rmpaBoBa 1o3uiist BepxoBHoro Cygy y moctaHoBi Big 08.11.2022 y
cripaBi N2420/2473/22);

- LIOZ0 IIPOBeMIeHHSI IIepepaxyHKy Ta BUIIJIATYU IEeHCIMHUM OpPraHOM IIeHCil
301.04.2019 Ha mmifgcTaBi OBIAKM ITPO PO3MIip I'POLIOBOTO 3a6e3IIeUeHHsI CTaHOM Ha
05.03.2019 (mmpaBoBa 1o3utiist BepxoBHoro Cyay y IocTaHoBi Bif 26.11.2020 y crpasi
N2300/2464/19);

- LIOZ0 IIPOBeMIeHHSI IIepepaxyHKy Ta BUIIJIATYU IEHCITHUM OpPraHOM IIeHCil
3 01.12.2019 Ha mifcTaBl JOBIZKY IIPO PO3MIp I'POLIOBOr0 3a6e3IIeYeHHSI CTaHOM Ha
19.11.2019;

- LI0JI0 HapaxXyBaHHS Ta BUIIJIATY IIeHCITHUM OpraHoM iHpeKkcallii meHcii Ha
mificTaBi moyoxeHb nocTaHoBM KabineTy MiHicTpiB Ykpainu «IIpo iHZekcalito
IIeHCIM Ta 3axOoA4M LIOAO IIZIBMIIEHHSI PIBHSI COLIIAJIBHOI'O 3aXMCTy HaMOiIbLI
BpasNMBUX BePCTB HacesleHHs y 2022 poili» Bif 16.02.2022 N2118;

- LIOZI0 HapaxyBaHHS Ta BUIUIATM opraHamMu IleHcitHoro GOHAY
VKpalHu/opraHaMy COIlaJIbHOTO 3axXMCTy HaceneHHs y 2022 pomi pasoBol
TPOLIOBOI OIIOMOIY, Iepen6adyerol 3akoHaMy YKpaiuu «IIpo CTaTyCc BeTepaHiB
BiMfHM, TrapaHTil IX coIliallbHOrO 3axMUCTy» 1 «[Ipo >XepTBM HAIUMCTCHKUX
IepecIifiyBaHb» (IpaBoBa 103uilist BepxoBHoro Cyay y moctaHoBi Bif 01.12.2022 y
cripaBi N2580/2869/22).

[TlincyMoByl0oUM HaBeZleHe, MOXHA BMCHYBaTM, LI0 CYZAOBUM 3aXUCT
COLlialTbHUX IIpaB JIIOAMHMU i TPOMafsHMHA 3[IMCHIOETHCS afMiHICTPaTUBHUMU
cyZaMM 3a IIpaBMJIaMM CIIPOLIEHOI'O IT030BHOTO IIPOBaDKEHHS, SK GopMu
TI030BHOTO IIPOBa/KEHHS, sIKa IIPeBaJIlO€ IIPM PO3TJISAA]L IIiel KaTeropil cpas, 1o
migKpecnoe T OCOGNMBICTHL Yy IMTaHHI CY[OBOTO 3aXMUCTY COLIiaJIbHMX IIPaB
JIIOAMHY i TpOMafsTHYHA B Yaci BiHU.

®OPMU NPOBAKEHHSA B AOMIHICTPATUBHUX CYLAX:
HA NMPUKNALI AEPXXAB BANTII

FiHpa OkcaHa (acnipaHTKa)

JIbBIiBCbKMI HalioHalbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: npog. PewioTa B. B.)

Y Koziekci agMiHicTpaTUBHOTIO cyZoumMHCTBa YKpaiuu (gani — KAC Ykpaiun)
IpsAMO  3a3HaAuYeHO TIIpo ICHyBaHHA Tpbox (GOpPM IHPOBafKEHHS B
afMIiHICTPaTMBHMX CyZax, a caMe: 3arajibHe II030BHE IIPOBaIPKEHHS], CIIPOLIeHe
TI030BHE ITPOBa/KEHHS Ta MMCbMOBE IIPOBa/PKeHHS. TaK0X, CIIifl 3a3HaYNTH, LIO
dopMa cyzoBoro IpoBaZPKEeHHS y CIIpaBaX, siki BM3HaueHi B rnasi 11 apyroro
po3giny KAC Ykpaium 3a CBOIM 3MiCTOM BifIpi3HSIETBCSI Biff HaBeAeHMX BULIE
Tpbox GOpPM IIPOBa/PKEHHS B aMIHICTPAaTMBHUX CyZaxX, IIPOTe B UMHHOMY
3aKOHOMABCTBI BOHM He BUAIEHI B OKpeMy GOpPMY afAMiHICTPaTMBHOI'O CYLOBOTO
IpPOBaPKeHHsI. [IOCIipKeHHsI iHO3eMHOI'0 [IOCBily 3 OKPECJIEHOTO IIMTAHHS €
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iHHMM 3 OIJIAZy Ha €BPOIHTerpalifiHi moparHeHHs YKpaiHM, HeOo6XigHICTb
36IMXeHHs Ta YHidikalil mpaBoBOro IpocTopy OKPeMUX ZIep)XaB EBPOIIEMCHKOTO
Cow3y, a TakOoX [si BAOCKOHAJIEHHS YWMHHOIO aAMIiHICTPaTMBHOIO
TIPOLIECYAJIBHOTO 3aKOHOAaBCTBa. [IpegMeTOM AOCIIimKeHHST 06paHi Kpaiuy BaTii,
OCKINIbKY BOHM MalOTh IIO3UTUBHMUU [OCBIJl y IIPOBeeHHI IpaBoBUX pedopmM, a
TaKOX, K i YKpaiHa, o mouaTKy 90-X pokiB mepe6yBanyu B CKiafi PafssHCHKOIO
Co1o3y, a BigTak MaJjy CX0Xi COIliajyIbHi Ta IIPaBOBi IIPO6IIEMM.

PosrissHeMo GopMM 3OiMICHEHHS IIPOBaPKEHHSI B aAMIiHICTpPaTMBHUX
cymax Ecronil, JIutBM Ta JlaTtBil. Tak, B EcTOHIilI HNOpSHOK 3[iMCHEHHS
aAMIHICTPaTMBHOTIO CYZOYMHCTBA BpETryJIbOBaHO ApMiHicTpaTuBHO-
IIpOIleCcyayIbHMM KOZEKCOM, sikuil 6yB mpumHsaTHM B 2011 porrl. [Tepexopsum fo
IpefMeTy LbOr0 IOCIIDKEHHS, CIiZi 3ayBaXXUTH, 110 GOpMM IPOBAKEHHS B
agMiHicTpaTUBHUX cygnax EcToHil Bu3HaueHi B cT. 126 afMiHiICTPaTMBHOIO
IIPOIIeCYaJIbHOI'0 3aKOHY, B IKiJl 3a3HAYA€EThHCS, 1[0 CYIOBI CIIPaBY PO3TJISAA0THCS
B CYZOBOMY 3acCifjaHHi (CMCTEMHMM aHaJli3 HOPM [03BOJISIE 3PO6GUTU BUCHOBOK,
MOeThCs IIPO aHAJIOT 3arajibHOIO II030BHOI'O IIPOBAJKEHHS, sIKe Iepei6adeHo B
KAC VYkpaluu), OMCHMOBOMY, CIIPOLIEHOMY Ta IIPMMMPHOMY IIPOBaZpKEeHHI
(mpuMupHe npoBafKeHHS GAKTMYHO € aHAJIOTOM IIPOBEJIEHHSI BPErYyJIIOBaHHS
CIIOPY 3a Y4YacTO CYAHi, IIpoTe, HA HALly AYMKY, Take IIPOBa/DKEHHSI HE MOXHA
BUIOIIUTY B OKpeMy GOPMY, OCKIIBKM B CTATTsIX 137-141 mIpoljecyanbHOr0 3aKOHY
EcTOHII, sKI perymioTb OCO6JIMBOCTL MOr0 3[IMCHEHHS], He BCTAHOBJIEHO
MIPOI[elyPM JMOTO IIPOBEeZIeHHS). B OKpeMMX KaTeropiix cipaB (HaIpMKIIaf,
BUZIBOPEHHS 0co6u 3 ECTOHII, CIIpaBy IIpo 3aKYIIiBIi) mepefi6aueHo CIIeliaTbHUMA
TIOPSIZIOK PO3IJISIZy CYAOBMX CIIpaB, BKa3aHI HOPMM MICTSITBCSI B YaCTMHI LIOCTiN
AMIiHICTpaTMBHO-IIPOLIECYaNIbHOTO KofeKCcy ECTOHII, IKMI1 Ma€ Ha3BY «0COOJINBE
IpOBapKeHHsI». [IpoTe, CIIiZf 3a3HAYMTH, 110 IIPOBA/DKEHHS B OKPEMUX KaTeropisix
CIIpaB, He MOXHa BUAUIATH SIK OKpeMy GOpMY 3ZiMICHEHHSI afgMIiHICTPaTUBHOIO
IIPOBAJKEHHS, OCKIJIbKY, SIKIIO 3aCTOCOBYBATM HODMM JIMIIE YACTMHM LIOCTOL
TIPOLIeCYaNIbHOTO 3aKOHY ECTOHII, CYyZIOBY CIIpaBY PO3TJISIHY TY HEMOXIJIUBO. TaK0X,
HAIpMKIIAZ, y CT. 275 aHai30BaHOTO KOJIeKCY 3a3HA4YeHO, LI0 CIIpaBa IIpo
3aKYIIiBJIIO0 PO3IJISIAAETHCS B CYAOBOMY 3acCiflaHHI abo Iepef6adyeHMX 3aKOHOM
BUIIaJIKaX Y IMCbMOBOMY Uy CIIPOLIEHOMY IIPOBa/KEHHI a60 i3 3aCITyX0ByBaHHSAM
Y4YaCHMKIB IIPOIIeCy B iHIINM CIIOCIO.

CmpaBa MoXe 6yTM pO3TIITHYTa B IMCbMOBOMY IIPOBa/KEHHI, SIKIIO: 1) 3a
OIiHKO0 CYZly, 06CTaBMHY, CYTTEBI AJIsI BUPILIeHHS CIIPaBY, MOXKHa 3'siCyBaTH 6e3
IIPOBEeZIEHHSI CYJOBOr0 3acifjaHHs, abo 2) BCi CTOPOHM Ta TPETi 0CO6M 3rOoAHi 3
PO3IJISSAOM CIIpaBM y IMCHMOBOMY IIPOBAa/PKEHHI, a60 3) B yUaCHMKIB IIpoliecy
SIBHO BIZICYTHS NpUYMHA BMMaraT IPOBeAEHHs CYZOBOTO 3acCiflaHHA 3
ypaxyBaHHSIM IIPaBOBMX 6JIar, 1[0 3HAXOASATHLCSA Ha 4alli TepesiB, Ta XapaKTepy
CIIOPY, Y TOMY YMCJIi, IKLIO CyIepeyka MiXX yYacHUKaMM ITPOLIECY IIOJISIrae JIuiuie
V I0OPUAVYHUX DUTAaHHSX (CT. 131 Kogekcy). lIJoz10 BiTKPUTTSI CIIPOILIEHOr0 CYLOBOTO
TIPOBAaJKEeHHSA, B CT. 133 AAMiHiCTpaTMBHO-IIPOIleCyalbHOIO0 Kozekcy EcToHil
3a3HAYAETHCS, L0 CYZI MOXXE Ha CBill CIIpaBeJyIMBUI PO3CY L PO3TIISTHYTY CIIPaBy B
CIIPOLIEHOMY IOPSIAKY, KLU0 IIOPYLIEHHS IIpaBa, L0 3aXMLIAEThCSI CKaprow, €
MaJrio3HaYHMUMMU. K110 6J1ar0 MoXe 6yTU OI[iHEHO B MaTepiallbHOMY acCIIeKTi, TO
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IIOPYLIEHHSI IIPaB BBAXKA€TbCSI MaJIO3HAYHMM, JIUIIE ¥ BUIIAZKY, IKLIO0 BapTiCThb
61ara He mepeBuuiye 1000 eBpo. Cy MoXXe POSIIISTHYTH CIIPABY Y CIIPOLIEHOMY
IPOBa/PKEHHI TaKOoX Y pasi, SIKUI0 CTOPOHM Ta TPeTi ocob6u B yCHiM (opmi
BUCJIOBUJIY CBOIO 3TOAY 3 LIUIM.

[MopsimoK  34iMICHEHHST  afgMIHICTPaTMBHOIO CYAOYMHCTBA JIMTBU
BM3HAUeHUM B 3akoHi JIuToBCchbKOi Pecmy6miku «IIpo HIpPOBa/KeHHSI B
aAMIHICTPAaTUBHUX CIIpaBax». AZIMiHICTPaTMBHUIM IIpOIleCyallbHUM 3aKOH JIMTBU
He nepezn6adyac oKpeMoi HOpMM, sika 6 Bu3Hadaya GOopMM afMiHiCTPaTMBHOTO
CYZOBOTO IIPOBAJKEHHS, IIPOTe aHaJli3 3a3HAYeHOr0 3aKOHY [O3BOJISIE 3POGUTH
BMUCHOBOK, LJ0 iCHYIOTBH [Bi OCHOBHI GOopMM IIpOBa/PKEHHS, a caMe yCHa (aHaJor
3arajibHOro0 II030BHOTO IIPOBaJPKEHHS, sike IepepbaueHo B KAC VYkpaium) Ta
nucbMoOBa GopMa MpoBapKeHHS (6€3 BMKIMKY CTOPIH Ha IiicTaBi MOZJAHUX IO
cyZny mokasiB). Y posgini 2 3akony JInToBCchKOI Peciy6itiku «IIpo IpoBaZKeHHS B
aAMIHICTPAaTMBHUX CIIpaBax» Iepef6avyeHO OCOOJIMBOCTL PO3IJISIAY OKPEeMMX
KaTeropiy CIIpaB, IIPOTe, OO PO3INSAY LUMX CIPaB y Cy6CHZiapHOMY MOPSAKY
3aCTOCOBYIOTBCSI ~ 3arajbHi  IIpaBuiia  37iMICHEHHS  IIPOBa/KEHHS B
aAMIHICTPAaTMBHMX Cy[aX, a BifiTak, BOHM He € OKpeMumu Gopmamu
npoBazpKeHHA. [IpaBuia o6paHHS BifOBIZHOI GOpMM CYZOBOIO IIPOBaKEHHS
BM3HAYAE CT. 78 IPOIleCyanbHOIO 3aKOHY. Tak, y pasi HesIBKM B CYZOBE 3acCifjaHHs
XKOOHOI'0 3 YYaCHMKIB IIpollecy, He3BaXKalouy Ha IX IIOBIJOMJIEHHS IIPO Yac Ta
MicIle 3acifjaHHsI y BCTAaHOBJIEHOMY 3aKOHOZABCTBOM IIOPSIAKY, CYZ Ilepuioi
IHCTaHIII MOXe YXBalIUTH PillIeHHS IIPO PO3TJISAf CIIPaBy Y IIOPSAAKY IMCBMOBOIO
IpoBa/PKeHHsI. TakoX, CcIIpaBa MOXe 6YTU pO3IJISHyTa B IIMCHBMOBOMY
IIPOBAaKEeHH] AKUIO 3asBHMUK Yy CKap3i (KIIOIIOTAaHHI, 3asIBi) IPOCUTD IIPO PO3TIISA
CIIpaBM Y IOPSIIKY IMCHbMOBOIO IIPOBAJKEHHS, a iHIIi CTOPOHM IIPOIIeCy IIPOTArOM
BCTAHOBJIEHOT'O CYZIOM CTPOKY He 3asIBJISIIOTH 3allepeUYeHHS V 3B'SI3Ky 3 TaKUM
PO3TJISIZIOM CIIPABH.

YV JlaTBil IOpSAAOK 3ZiMICHEHHSI aAMIHICTPaTMBHOIO CYAOYMHCTBA
BU3HaUeHMM B AOMIiHICTpaTMBHO-IIPOIleCyallbHOMY 3aKoHi JIaTBil. 3rigHo cT. 112
BKasaHOr0 3aKOHY pO3IJisf afMIHICTPaTMBHOI CIIpaBM BifioyBaeTbCs Y
IIMCbMOBOMY IIpoIieci 63 CyOBOTO 3aciflaHHsI, SKII0 3aKOHOM BCTAaHOBJIEHO iHILIe.
K10 CyZl BBaXKa€, L0 CIIPABY, sIKa IJIATa€e PO3TJIsSAAy B IMCBMOBOMY IIPOIIEC,
IOLIMbHINIE PO3IJIAHYTM B CYAOBOMY 3aciflaHHi, BiH Ha CBif po3cyZ MoXe
TIPM3HAYUTHU PO3IIISAH 11iel clipaBM B yCHOMY IIpoijeci. CyZl po3riisifiac CIIpaBy B
YCHOMY IIpOlLIeci B CYZIOBOMY 3aciflaHHI, IKIIO IIepef] CYA0M I1eplIol iHCTaHIil IIpo
Ile KJIOIIOTaB 3asiBHMK, TPETsI 0co6a, a TaKOX BifIIOBifjlau — IpuBaTHa ocoba y
CIIpaBax IIpo Iy6JIiYHO-IIPaBOBi IOTOBOPH.

BpaxoBylouy HaBefleHe BUILIe, BBaXKaeMO, L0 GopMu IPOBaKeHHSI B
afMIiHICTPaTMBHMX Cy[ax B aHAJIi30BaHMX KpaiHaxX € JJOCTAaTHBO CXOXMUMM MiX
co6010 Ta bopMaMy NPOBAHKEHHS B afMiHICTpaTUBHUX cyZax B YkpaiHi. IIpoTe,
BapTO BiZI3HAUUTM 3HAYHI BiMIHHOCTI B KpUTEPisAX 06paHHs Tol Uy iHuIoi hopmu
IPOBa/PKEHHSI/IIPOIIeCcy B afMiHICTPaTUBHOMY CYZi B HaBe[IeHUX BULIe AepXXaBax
MIDX c06010 Ta YKpaiHOO: Biff BM3HAUEHHS IMCbMOBOTO IIPOBa/KEeHHS, GaKTUIHO
OCHOBHOI GOpMM IIPOB/DKEHHS, Ta LIMPOKOTO CYZOBOIO PO3CyAy B OOpaHHI
KOHKpPEeTHOI GOpMM CY[OBOTO IIPOBa/KEHHS [0 BM3HAUEHHS YiTKOTO KPUTEPIt0
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CIIPaB, IKi MOXYTb 6YTM PO3IIITHYTI 3 BUKOPMUCTAHHSIM II€BHOI GOPMM CYHLOBOTO
IIPOBAJKEeHHS/IIPOIIecy.

MPOBJIEMHI MUTAHHSA JIEPYKABHOIO KOHTPOJIIO
3A JOTPMMAHHAM [103BUIbHOI MPOLIEAYPU
Y COEPI MICTOBYJYBAHHS 3A 3AKOHOM N25655

Kab6ar Irop (acnipaHT)

JIbBiBCbKMI HaLioOHaIbHWI yHIBEpCUTET iMeHi IBaHa ®paHKa
(HaykoBwii kepisHuk: gou. SHok H. B.)

MeToro Te3 € [OCIHiIKEHHsI OCHOBHMX IIPOGJIEMHMX IIMTaHb LIOHO
3a6e3eYeHHs HAJIEeXXHOT0 KOHTPOJIIO 3a JOTPMMAHHSAM J03BIILHOI IIPOIENypH Y
chepi MicTo6yZiBHOI HAiTNIBHOCTI, sIKi BMHMKAlOTh Ha IifcTaBi 3akoHy 5655 —
3aKOHY IIPO BHECEHHSI 3MiH [0 ZIeIKMX 3aKOHOAABUMX aKTiB YKpaiHM IIOfo
pedbopMyBaHHSsI chepy MICTO6YAIBHOI HiSITbHOCTI.

Opuielo 3 BaXJIMBMUX 1 BOZHOYAC HaM6iNbLUI cKiIagHux cdep € cdepa
MicTo6yfnyBaHHsI. $aKTOpaMy, sIKi 3yMOBIIIOIOTh TaKy CKIIAfHICTB, € HasBHICTb
POSTay>XeHoI CUCTEMY BiTHOCHH, SIKi PETYITIOIOTHCS PI3HUMM Traly3siMy IIpaBa,
BIJICYTHICTB YiTKO BU3HAUeHOI IIPOLIe;YPYU OTPMMAaHHS JO3BIJIbHOI JOKYMeHTaIlil
i mineH3yBaHHs Yy chepi MicToOyAyBaHHS, IOPSAKY IJIaHYBaHHSA 1 3abypoBu
TEPUTOPII, @ TAKOX YacTi 3MIHM B CUCTEMI OpraHiB KOHTPOJIIO V Lii cdepi. BigTak
POSIOPOLIEHICTh HOPM Y PpIi3HMX IIpaBOBUX aKTaX, IIPOTAJIMHY Y TaKOMY
peryJioBaHHi i Ha JOZIaTOK — HEIIPO30piCTh AO3BUILHOI IPOIIeAYPH, IIOPOIKYIOTH
HeraTUBHI Hacigky. CUTYyallisl yCKIIAIHIOETHCS 1 TUM, 110 IepXXaBHi opraHy, siki €
cy6'ekTaMy HaZlaHHS [O3BOJIIB OJHOYACHO BUCTYIIAIOTD i CY6'€KTaMy KOHTPOJIIO
3a [JOTPMMAaHHSM 3aKOHOZABCTBa y cdepi MicTobynyBaHHS, a Ile BXE CTae
IPUYMHOIO IIOSIBM KODPYHI[iMHMX pPU3MKiB. TakoXX HA CTAaH CIpaBM BIIMBAE i
BeJNMKA KiNTbKiCTh NMUTaHb LIOJI0 BiHOBIIEHHS ITOLIKO/KEHOT0 UM 3PYHOBAHOIO
XXUTJIa Yyepe3 IOBHOMACLITabHY BilfHY B YKpaiHi.

3 MeTow YAOCKOHAJIEHHS [epXXaBHOTO0 perymoBaHHA Y cdepi
MicTo6yZyBaHHS 1 MOAOJIaHHS KOPYILINHOL CKJIaZIOBOI B IO3BINIBHIN IIpoLieypi y
ui coepi y 2021 poui Ha po3rnsp BepxoBHol Papgu YkpaiHu 6yJio BHECEHO
BifimoBigHMM n1poekT N2 5655, 1K1 CTOCyBaBCS BHECEHHSI 3MiH JI0 3aKOHOLABUMX
akTiB Ykpaluu njozmo pebopmyBaHHs chepyu MicTobymiBHOI AisnbHOCTI. Bxe 13
rpynHs 2022 poxy BepxoBHa Pama VkpaiHu OpuuHsIIa Liey 3aKOH i BiH 6yB
nepepaHui Ha mipnuc [IpesupgeHTy Ykpainu. 3akoHoM N25655 6yzie BHeCEHO 3MiHU
Il0 iIHIIMX 3aKOHIB y chepi MiCTO6YyBaHHS, y TOMY YKCIIi 11 3akoHY YKpainu «I1po
peryioBaHHS MiCTO6YZiBHOI AiSITBHOCTI».

[Mompy BaXXNUBICTh cdepy perynoBaHHS LBOTO 3aKOHY, BiH IIOPOAUB
CepMo3Hi AMCKycil y CycHinbCTBi, 30KpeMa, 3 60Ky IpeACTaBHUKIB OpraHiB
MiCI[eBOI'0 CaMOBPSIAYBaHHSA, apXiTeKTOPIiB Ta IpoMafAChbKOCTi. He 3ammuinmnucs
OCTOpPOHE i paxiBii mpaBa. Cepep Ipo6IIEMHUX IUTAHb 3aKoHY N2 5655 € muTaHHS
LIOAO0 CIIBBiJHOLIEHHS HOil HOPM 3aKOHOZABCTBa y cdepi MicTobymyBaHHS i
3akoHy Ykpaiuu «[Ipo afiMiHiCTpaTMBHY HIPOLIENYPY» SIKUI BXE€ BOCEHM I[BOTO
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POKY Habepe UMHHOCTI, B YaCTMHI IMTAHHS AO3BIIbHOI IIPOLIeAYPHM IK PiSHOBUAY
aAMIHICTPAaTUMBHOI HpoLlefypy, a TaKOoX 3abe3leyeHHsI IIPO30POCTi SIKOCTL
KOHTPOJIIO 33 JOTPMMAaHHAM [JO3BUIBHOI IIPOIIeAY PH.

IMepem6ayeHo, WLI0 IIepeBaXKHA OUIBLUIICTP IIOBHOBaXEeHb Yy cdepi
6ymiBHUIITBA 6yZe 30cepeKeHa B OMHOMY ZIePXXaBHOMY OpraHi, 30KpeMa e ThCs
Ipo IIOBHOBAXEHHSI TemepiuiHbol [lepXaBHOI IHCIHeKIi apxiTekTypu Ta
MicTo6yzyBanHa ([OIAM) Ta oOpraHiB MICIIeBOTO CaMOBPSAAYBAHHS IL[OAO
3ZIiJICHEHHSI KOHTPOJIIO 32 HiSVIbHICTIO IIPOEKTHMX Ta eKCIEePTHMUX OpraHisalii,
aBTOPCHKOI'0 Ta TEXHIYHOTr0 HArMISAAY. TaKMM UMHOM, 060B'SI3KM LI0/I0 BULIIIEHHS
KOLITiB, OpMyBaHHS [Iep>KaBHOI IIOJIITUKY, 3aTBEPI>KeHHSI HOPMaTMUBHOI 623y B
6y[IBHMIITBI, BUHECEHHSI pPilIeHb IIPO IIPUTSTHEHHSI YYaCHUKIB 6YAIBEJIBHOTO
PMHKY [0 BIZAIIOBIZANbHOCTL TOLIO 6YAYTh IIOKIaZleHI HAa OOMH 1 TOM caMuu
IepXxaBHUM opras. Ilepen6adaeThbes, L0 IIMM OPraHOM CTaHe CTBOPEHE 3TifHO 3
IToctanoBoto KMY N2 1343 Bixm 02.12.2022 MiHicTepcTBO PO3BUTKY I'pOMaf,
TEPUTOPIM Ta IHPPACTPYKTypu YKpaiHy, siKe IOEAHYE KONMUIHI MiHICTEpPCTBO
iHGpacTpyKTypu Ta MiHiCTepCTBO PO3BUTKY IrpoMaf Ta TEPUTOPII.

OKpiM LILOT0, MJIAHYETbCS CTBOPUTM CIIEL[iaIbHUM JIepPXXaBHUM OpPraH —
MicTo6yZiBHY IIanaTy — SIK KOJIETiaJIbHMM J[OpafuMil OpraH 3a3HaueHOro
MIHICTepCTBa, siKa Mae ckinagaTucs 3 30-Tu WieHiB (y 3akoHI 5655 mpomoswniiii o
crarri 47 3akoHy Yipaidu «[Ipo peryiroBaHHA MICTO6YFIBHOI FIAIBHOCTI». ).
[Tompu Te, 110 KiTBbKICTB IPeACTaBHMKIB IIeHTPaJIbHOT'0 OPraHy BMKOHABYOI BIIaH,
uio 3abesneuye ¢GOpMYBaHHSI Ta peaJlisye [OepXaBHY IIONITUKY y cdepi
6YyZiBHUIITBA, apXiTEKTypy Ta MIiCTOOYAyBaHHS He IIOBMHHA IIepeBUIIYyBaTH 5-Tu
oci6, ogHaK caMe KepiBHMK IIbOTO OpraHy ouomntoe MicTo6yZiBHY ManaTy 3a
II0CaZio10 1 € MOCTIMHMUM TI wieHOM. [Io cknazny MicTo6yziBHOI manaTty BXOASITDH
IIpeICTAaBHUKY BUKOHABYMX OPraHiB CilIbCbKUX CEJIMUIHUX, MiCBKUX Daf] 3 IUTAaHb
MiCTO6YZIiBHOTO KOHTpoito. [IpoTe TIepCcoOHaNbHMM CKIIaZ Takol pazu
3aTBEPIXYETHCS DOIMOPSAAYMM AKTOM TOTO X I@HTPAJNIbHOI'O OpraHy, TO6TO
KepiBHMKA.

3akoHoM N95655 mepepnbaueHO OfHOYACHE iCHYBAHHSI KOHTPOJO 3 GOKY
IepXXaBy, OpPraHiB MiCIIeBOT0 CaMOBDPSIAYBAaHHSA 1 IIPMBATHOTO KOHTPOJILO,
OCKINTBKM 3a6yZOBHMKM OTPMMAOTh MOXIJIMBICTE CTBOPUTM BJIacHi, IIpMBATHI
opraHisaril, ki 3[iMCHIOBAaTMMYTb KOHTPOJIb 3a 3HiMCHEHHSM O6yHiBHMUIITBA.
HaToMicTb, KOHTpOJNIb 3 6GOKYy OpraHiB MiClIeBOIO CaMOBpPSIAyBaHHS He €
060B'I3KOBMM 1 He JOCTAaTHbO BM3HAUEHMM MeEXaHi3M TaKoro KOHTPOJIIO.
BifmoBiiHO [0 IIOJIOXKEHB ITbOT'0 3aKOHY, 3a6YNOBHUK caM 0o6upae, sIKUM OpraH
KOHTPOJIIOBAaTMME MOT0 HisIbHICTh, a I[e MOX€ IIPU3BECTM OO HEeMOXJIMBOCTI
IPUTSATHEHHST HeJJO6GPOCOBICHOr0 3a6yZOBHMKA [0 BiAIIOBiAaNIbHOCTI BHACIILOK
BUHUKHEHHSI SIBHOTO KOHOIIKTY iHTepeciB. KoHTpomo 3 60Ky CIelliallbHUX
QHTUKOPYIIIMHUX OpraHiB 3akoHOM N25655 TakoX He Iepefi6aueHo.

[TpunHATUY 3aKOH 3BYXYE IIePeJIiK MUTaHb, I[0 MOXYTh IIePeBIpATHCS ITif
4ac 3piMICHeHHs MICTOOYZIBHOIO KOHTPOJIIO, IIpM IIbOMY He IIlepefb6adaroum
YCYHEHHS IIOpYLIeHb, BUSBIIEHUX IIiJl Yac 37ilICHEHHS MICTO6YAIBHOIO HArmsay.
3asHaueHi 3MiHM B CUCTeMi KOHTPOJIIO IPMU3BEAYTh A0 HEMOXJIMBOCTI YCYHEHHS
TIOpYyLIEHDb, SKU[0 3a6yZOBHMKM BXe€ HEePaBOMIPHO OTpUMainu [O3BiNIbHI
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OOKYMEHTM Ha IIpaBO Ha O6ymiBHMLTBO. SIK HACHIiZoOK, He 6yhe [OCTATHIX
MeXaHi3MIiB ISl BXXUTTS 3aXOMiB IJis 3yIMHEHHS IIOPYIIeHHs 3aKOHOAABCTBA Y
chepi micTo6ymyBaHHS.

Y 3akoni N95655 3HauHa yBara HpupiJIeHa MOHITOPMHIY 3a6yhoBu, aje
CIIOCi6 Bi3yaJlbHOI'O OTJISIAY O6'€KTIB 6YAIBHUIITBA Ta IIOPIBHSJIBHOIO aHAIi3y 3
iHbopMallielo, Tka HasiBHA B eJIEKTPOHHIN CUCTeMi, SIK Ile BUSHAUEeHO Y CTaTTi 23-1
3raZlaHoTro 3aKOHY, He 3aBXAY € HieBMMM Y Wiyt chepi.

BigTak, mompu HaMipu IIOLOJIAaTM KOPYILIVHI PU3UKKU 1 3abe3nedeHHS
HaJIeXXHOTO KOHTPOJIIO 33 AO3BUIbBHUMMU IIpollefilypaMu y chepi MicTO6yAyBaHHS,
3aKoH N95655 MiCTMUTh HM3KY IIPOGJIEMHMX IIUTAHD i IIPOrajyinH, SIKi I0TPe6yoTh
ZIOOIIPAITOBAHHS.

A0 NMUTAHHA NPO BUBHAYEHHSA NMOHATTA «KOPYIILLIA»

Kapactok MapTa (acnipaHTka)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: gou. Macnascbka H. T.)

AHasi3 OCHOBHMX TIOHSITH 6YIb-sIKOTO HAyKOBOI'O ZIOCIiKEHHS IIOBUHEH
6yTH 3HIMCHEHMM B IIepLIy Yepry, OCKIIbKM 3a6e3lIeuyuTb 3PO3YMIIICTh Ta
TIOCIIiNOBHICTh PO3KPUTTSI BIZIIOBIZHOI TeMaTUKM. BBaXXaeMmo, L0 OZHUM 3
OCHOBHUX IIOHSITThb IIPAaBOBOI'0 PETyJIIOBAHHS 3a06iraHHsI KOpymilii B 1udppoBOMy
CepefioBULII € IOHATTSA «KOPYIIlisi». BBaXXaeMo 3a HeOOXiflHe IIPOaHalli3yBaTH
TIOHSITTSI «<KOPYIILil», OCKIJIBKYM BOHO € HaMIIMPIIOO 32 06CSTOM KaTeropie€lo, i3 THX,
LI0 MM [OCIHIfKYEMO B MeXaX OKpPEeCJIeHOI BMILNE TeMaTUKMU JIOCITimKeHHSI.
HaBefieMo fieKinbKa JOKTPUHAIbHUX BU3HAYEHD ITOHSITTS «KOPYIIIIisI».

[ToHATTST corrumpire B PUMMCBKOMY IIpaBi pO3yMIilocsi IK «pyMHYBaTH,
JlaMaTy, IigKyIIOByBaTM» 1 OYJI0 IIPOTUIIPAaBHMM [iSSHHSIM Yy BiJHOLIEHHI
ocazioBUX 0ci6. [laHUM TepMiH 03HayaB 3MOBY [eKiJIbKOX YYaCHUKIB, METOO
SIKMX 6YB HEIPaBOMIpHMM BIJIMB, HalIpMKIIAZ, Ha CYAOBUM IIpollec 1 311aM
HOPMAaJIbHOT'0 X0y YIIPaBIIiHHS CYCHIIbHUMM CIIpaBaMM.

Bu3sHaueHHS IOHSTTS KOPYIMILIl MiCTUThCSL B 6araTbox CIIOBHUMKaX. Tak,
Hanpukiaz, «BenuKuy TIIyMadHUM CIIOBHUK CydacHOI yKpaiHCBKOI MOBU» Jja€
HACTYITHEe BU3HAYEHHS IIOHATTS «KOPYIIIlisi» — BUKOPMCTAHHS ITI0CAaZIOBO0 0CO6010
CBOT'0 CIIY>XX60BOTO CTaHOBMIIA 3 METOX OCOOMCTOrOo 36aradyeHHs]; MiAKYIIHICTB,
TIPOJAXHICTD YPSALOBIIB i rPOMaZiICbKMX HisTUiB.

B.C. XypaBcbkui, M.I. Muxanbuernko, O.M. MuxanbueHKO PO3KPUBAOTh
TIIOHSITTSI KODPYILII Yepe3 YMMCHY [iSINBHICTD abo 6e3[isiIbHICTb, SKUMU
TIOPYLIYIOTBCSE HOPMM 3aKOHY, BUKOPMCTaHHI CTaHOBMILA BHACII[OK 3aMHSTTS
ny6I1iyHOY Imocazy 3 MEeTOO IIPOTUM3aKOHHOI'0 36aradyeHHsi a60 OTPUMAaHHS BUTOf,
SIKI IOpyUIyIOTh IIpaBa IHIIMX CY6'€KTIB, a caMe JepXaBy, He[epXaBHUX
OpraHisalli Ta yCTAaHOB, KOJIEKTMBIB, 0Ci6. BBaxkacM0O HaBefleHe BMU3HAUYEHHS
TIOHSITTSI KOPYIILIil HeZIOCKOHAJIe, OCKIJIBKY € IOCTaTHBOT 0 3araJIbHMUM, HE MICTUTD
CYTTEBUX O3HAK KOPYIILIl, KpiM TOro MM BBaXXaeMo, LI0 He MOXe Bifj6yBaTUCS
TIOPYLIEHHSI IIpaB [epXXaBY, OCKIJIbKM OCTaHHS ampiopi IIpM3HAdeHa s
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3abesneueHHsI QYHKIJIOHYBAaHHSI CYCIIUIBCTBA Ta HA Ky IOKJIaZleHi BifOBifHI
060B'SA3KN.

JLI. ApKylI IIPOIIOHYE€ PO3YMITM KODYIILil0 SIK IPOTUIIPABHY OiSINIBHICTD
BM3HAUEHMX 3aKOHOM 0cCif, sika IOJsirae y BMKOPMCTaHHI CIIy>X60BOro Ta
CYCIIUIBHOTO CTAaTyCy AJIsI OCO6MCTOro 36aradeHHs], 36arayeHHs CBOIX POAMUIB i
OpUGIYHMKIB, OTPMMAHHS IHWLIMX TIIepeBar 1 65ar Bcymepeu iHTepecaMm
cycminbcTBa. Ha Hauly AyMKY, 3a3HaUeHHS Y BM3HAUYeHHI, 110 KOPYIIIlis MOXe
3[IMICHIOBATMUCS LJITXOM BUKOPMCTAHHSI CBOT'O IIy6IIiYHOIO CTATyCy IIPU3BOAUTD
IO pO3LIMpEHHSI IOHSTTS KODPYMIIlli Ha 3HAYHO LIMPOKE KOJIO OcCi6, sKi He
nepe6yBalOTh Ha MYOIIIUHIN CITy>X 61, KPiM TOTr0 HE3PO3yMiJIo, 110 TaKe CYyCIUTbHUMI
CTaTyC, Ta IKMM YMHOM J0I'0 MOXXHA BUKOPMUCTOBYBATH 3 IIPOTUIIPABHOI METOLO.

€. HeBMepXULIbKMY BBaXKa€, L0 KOPYIILisI — Ie OiJIBHICTD AepXaBHUX
CIIY>XOO0BIIiB, IIOB'sI3aHA 3i 3JIOBXMBAHHSAM CIIY>X60BMM CTAHOBMIIEM 3 METOIO
OTPMMAaHHSI HE3aKOHHMX IIPpMOYTKIB Ta IIBI MaTepiaJIbHOIO XapaKTepy.
BBaxxaeMo fjaHe BM3HAYEHHSI HaATO abCTPaKTHUM, Ta TaKMM, L]0 He BU3HAUAE
CYTHICHMX 03HaK ITIOHSTTS KOPYIILIl.

B.B. CyxoHOC BBaXKa€, LI0 KOPYIIil0 MOXHA BM3HAYATU Y BY3bKOMY Ta
LIMPOKOMY PO3yMiHHSX. Tak, Ha AYMKY HAyKOBLS, Y BY3bKOMY PpO3yMiHHI
KOPYIIIisl — Ife IIepeJtiK CKIIaZiB IPOTUIIPABHUX OisIHb, IlepefbadeHux KYAIT a6o
KK Ykpainy, a y IIMPOKOMY PO3yMIiHHI — IIe 3JIOBXXMBaHHS II0CaZJOBUMM 0CO6aMuU
HaZJaHMMM 1M [IOBHOBaXXEHHSIMY, 3 METOI0 3aJI0BOJIEHHS BJIaCHUX iHTEpeciB abo
IHTepeciB TPeTiX 0Cib.

CnywrHy OyMKy LIOAO0 BM3HAUYeHHsI IIOHSITTSI KoOpyImilii Buciosmtoe T.B.
XabapoBa, L0 I KOPYMIIi0 CJIif pO3yMiTM IPOTUIIPaBHE BUKOPUCTAHHS
YIIOBHOBaXX€HMMM CY6'€EKTaMM CBOIO CJIYX60BOTO CTaHOBMLIA BCYyIepeY
CIIy>X60BMM Ta CYCIiIbHMM iHTepecaM, 3 KODMCIIMBOIO METO0 3aJJ0BOJIEHHS
BJIAaCHMX iHTepeciB abo iHTepeciB iHNUIMX OCIb.

BBaxxaeMo, 110 BipHO 3a3Havae B.M. Tpermax, 110 IIOTPI6HO PO3Pi3HATHU ABa
MiAX0AM OO PO3YMIHHS IIOHSITTSI KOPYIILIiS: OKTPUHANIbHE Ta oDillifiHe, JlerajbHe.
JOoKTpUHANbHE PO3YMIiHHS IOHSTTSI KOPYIIIIil, MY JOCIIIiAWIIN BULIE, TOMY MOXHA
3pO6MTH BUCHOBKY, IJ0 B OCHOBHOMY HayKOBIi TOHATTSA KOPYIILIil, ITOB'SI3Y1OTh i3
cy6'ekTaMy, LI0 Iepe6yBalOTb Ha MNYOIiYHIA Ciyx6i, KOPYIIis MoXe
TIPOABNATUCS SIK Y bopMi Ail Tak i 6e3[iANIbHOCTI, CYTHICTb KOPYMHIil IIoIsArae y
BUKOPMCTaHHI CBOIX CIIy>XX60BUX 060B'SI3KiB 3 IIPOTMIIPAaBHOI0 METO0, a CaMe 3
MeTO0 OTPMMAaHHS BUTOAY OJIsI cebe UM TPeTixX 0cib, B cyleped iHTepecaM CITyX6u.
OdiminHe, neranbHe BU3HAUEHHSI IOHSATTS KOPYIIIil 6a3yeThCcsI HA HOpMaTUBHUX
aKTax, MDKHapOAHUX JOKYMEHTaX Ta IHLIMX Keperax, SKi MaloTh OPUANYHY
cuny. ToMy, BBaxaeMoO 3a HeoOXifiHe HaBecTy OQiIliliHi BU3HAYEHHSI IOHSITTS
KOpymIIii.

MixHapozHi KOHBEHIIII 3 KOPYIILII He Jal0Th EAMHOT0 PO3YMIHHS KOPYIILii,
BM3HaAUalouy il LIISXOM IIepepaxyBaHHS [isHb, LI0 BiJHOCATHCS OO PO3pSny
kopynuinaux. Hampukinaz, KouBeHlLis Pagu €BpomnyM IIpo KpUMIHANIbHY
BIIMOBIAANBHICTD 3a KOPYIIito Bif 27 ciuHsa 1999 poKy [0 KOPYHIIMHUX OiSHBb
BIITHOCUTD ITaCUBHMM i aKTMBHMM ITiAKYI: Aep>XaBHUX HaIliOHAJIbBHUX II0CaZOBUX
oci6; uieHIiB [gepXXaBHMX IHO3EeMHMX 1 HAI[iOHAJILHUX 360piB; Aep>XaBHUX
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1IHO3eMHMX II0CaZIOBMX OCi6; B IIPMBATHOMY CEKTOPI; IIOCAZlOBMX 0OCi6 opraHisain
Ha MDKHApOOHOMY piBHI; 4JIeHiB IIaplaMeHTCbKMX MDKHApOOHUX 3i6paHb;
TIOCAZIOBMX 0Ci6 MDXHApPOAHMX CYHIB 1 CyAZiB; 3acTOCYBaHHSI CIIy>KG0BOrO
CTaHOBMILIA B KODMCIIMBMX I[UISIX; BIIMMBAHHS [OXOHIB 3706YTUX 3JIOUMHHUM
LIJIIXOM, SIKi IIOB'sI3aHi 3 KODYIIIi€lo; 3JIOUMHY, SIKi CTOCYIOTBCSI OIepalfii 3
pPaxyHKaMM; TPEeTEeMChbKMX HalliOHaJIbHMUX CYAAIB (apbiTpiB); TpeTeMChKUX
iHO3eMHUX CYAAiB (ap6iTpiB), iHO3eMHMX i HAI[IOHAIbLHUX IIPUCSDKHUX 3acCifjaTelliB.

V cT. 15 KouBeH1yii OOH mpoTu Kopymilii, 3aTBepmXxeHa Pe3somiolieto
TenepanbHoi Acam6iiel OOH A / RES / 3514 (XXX) Big 15 rpyaHs 1975 poKy, KOpyIIIlis
BM3HAYAETHCSI SIK YMMUCHI KpMMiHalIbHO-KapaHi [OiHHS, He BKIIIOYaEe B cebe
LUMBUIbHI AENIKTY, OUCLIMUIUIIHAPHI Ta afMiHICTPaTMBHI IIPOCTYIIKY, 32 popMaMu
IPOSIBM O6MEXYETbCSA aKTUBHMM 1 OflepXXaHHSM Xabapa; MifIKyIIoM BJIacHe
TI0CaZIoBUX 0Ci6 ab60 MPUPIBHAHUX O HUX KATeropimn ocib, 110 HafaroTh My6IIiuHi
TIOCIIyT M.

Kopexc moBemiHKM IIOCAlOBMX OCi6 3 MifTpMMaHHSI IIPaBOIOPSIOKY,
npunHaTuy 'eHepanbHO0 Acam6biieero OOH 17 rpyzHsa 1978 poky, i KOpyIILieto
PO3yMi€ «BMKOHAHHSI UM HEBMKOHAHHS SIKOICH Ail IIpy BUKOHAHHI 060B'I3KIB a60
y 3B'sI3Ky 13 BMKOHAHHSIM IIMX OOOB'SI3KIB B pe3yJIbTAaTI BMMAararmTb abo
IPUIMAlOTh IIOJAPYHKHM, OGIIITHKM ab0 CTUMYNM abo IXx He3aKOHHe OTPUMAaHHS
KOXXHOTO pa3y, KOJIX Ma€ MicIje Taka gist a6o 6e3missnbHicTh»(I1.« b »KOMeHTaps [0
cT. 7).

B KoHBeHIIil IIpo IIMBINIBHO-IIPABOBY BiZITOBIAANbHICTL 32 KOPYIILil0 He
chopMyITbOBaHO OCHOBHOT'O IIOHSITTS KOPYIILIis, a JIMLIE JI7IsI BKA3aHOI'0 IIPAaBOBOT0
JokyMeHTa. Tak, B CTATTi APYyriM 3asHaueHO, L0 s Liney el KoHBeHIII
KOpYIIIlii O3HAYa€ IIPOXaHHS, IIPOIIO3UIIil0, Aauy ab0 MPUMHSTTS, IPSAMO abo
06iuHO, Xabapsi a60 6yb-sIKOTO iHUIOI HEHAJIEXHO]I ITIepeBary Uy 06iIsTHKY TaKoj,
SIK1 TIOPYLIYIOTH HaJIe)XHe BUKOHAHHSI 6y[b-IKOTO O6O0B'SI3KYy ab0 IIOBEHIHKY,
HeOb6XiZHY Bifj ofjlep>XyBaua xabapa, HeHaJIeXXHOI IlepeBary 4y 06iI[sTHKY TaKol.

Ik IpaBOBe sIBUIE KOPYIILisI IIPOSIBIISIETECS Y PiSHOMAHITHUX CITY>X60BUX
TIOPYLIEHHAX, OiTHHAX, SIKi BUM3HAOTHCSA 3aKOHOM MIPOTUIIPAaBHUMU. 3a3HAYMUMO,
LI0 3MICT IIOHSTTSI KOPYIILii, 3akpimneHo B 4. 1 cT. 1 3akoHy Ykpaiuu «IIpo
3amobiraHHsa KOpyIIlil», BifIIOBiAHO [0 SKOro, KOPYIIIi€l0 BU3HAYAETHCS
BUKOPUCTAHHSI 0C06010, YIIOBHOBAaXXE€HOIO Ha BMKOHAHHS QYHKIIiN AepXaBu abo
MICIIEBOI'0 CaMOBPSI[yBaHHS, HaZaHMX 1M CHY)XG0BUX IIOBHOBaXXEHb YU
TIOB'SI3aHUX 3 HUMM MOXIJIMBOCTEN 3 METO0 OZlepXXaHHS HeIIPaBOMIipHOI BUTOAM
260 IPUIHSATTS TAKOI BUTOAM UM IIPUMHSATTS O6ILISTHKI/IIPOIIO3UILIT TaKOI BUTOAM
Onsi cebe uy iHUIMX OCi6 a60 BIAMOBIAHO O6IIISTHKA/IIPOMO3UIIIA YM HAZaHHS
HeIIpaBOMIipHOI BUToAu 0cobi, YIIOBHOBaXKeHil1 Ha BUKOHAHHS QYHKIIN JepXXaBuU
a60 MiCcIleBOTO CaMOBpSAyBaHHS, a6o Ha 11 BuMory iHuIMM Oi3MYHUM uuU
IOPUANYHMM 0cCO6aM 3 METO CXMIMTM 110 0CO6y [0 IIPOTMIIPABHOTO
BMKODUCTAHHSI HalaHUX 1M CIIy>X60BUX IIOBHOBAXXeHb UM IIOB'SI3aHUX 3 HUMMU
MOXIJIMBOCTeM. [3 3a3HAUEHOr0 HOPMATMBHOI'O BM3HAUYEHHS BUIUIMBAE, IO
KOPYIIIisl pO3IJIsilac€ThCs IK IIPAaBOBA KATEropisi, a caMme sIK IIPOTUIIPaBHI FisHHS,
BUMHEHI CIIeI[iaJIbHUM CY6'€KTOM.
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[TincyMoBylouM HaBeeHe, MOXHA 3pO6UTM BMCHOBOK, LIO0 IIOHSATTS
KODYIIIIii, IKe 3aKpinyeHo B ITpodilbHOMY 3aKOHI B ITIOBHiM Mipi BifjlioBiziae 1oro
IOKTPMHAIbHOMY po3yMiHHI0. OsHakaMy Kopyniii, e 1) gigHea (gis a6o
6e3OisyIbHICTD) YMMCHE UM HeobepeXxHe, 2) CIeLlialbHUM CY6'€KT — IIepertik
Cy6'€KTIB, SIKi MOXKYTDb BUMHUTY KOPYIIIVHI HisTHHS 3aKPiIUIeHUM B IIPOdiIbBHOMY
3aKO0HI; 3) JiTHHS BUMHSAETHCS 3 METO0 OTPUMAHHS IIeBHOI KOPHUCTI AJIs cebe um
IHIIMX o0ci6; 4) p[igHHS XapaKTepM3YETbCS CYIEPEUYHICTIO 3 iHTepecaMmu
CYCIIUIBCTBA.

NPO NMPOLLEAQYPY AAMIHICTPATUBHOIO OCKAPKEHHSA
PILLIEHHS NPO BIAMOBY B PEECTPALLII
NOAATKOBUX HAKNALHUX

KoHoBka AgpiaH (acnipaHT)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuk: goy. xox P. B.)

Bigmomizmao mo 1m. 561 cT. 56 IIK VYkpaium: «PilleHHS, IIPUMHSTI
KOHTPOJIIOIOUMM OPraHOM, MOXYTb 6YTU OCKapXeHi B affMiHiCTpaTMBHOMY a60
CYZOBOMY IIOPSIAKY».

AHaJoriyHe IIOJIOXXEHHSI 3aKOHOZIaBCTBa 3HAMLIIO CBOE Micre y 113
IMopsigxy N2520: «PinteHHs1 KOMicil perioHanbHOT0 PiBHS IIPO BiffMOBY B peecTpaliil
IOAATKOBOI HAKIIafHOI/PO3paXyHKy KOPUIYBaHHSI B PeecTpi Moxe 6yTu
OCKapXX€eHO B aZlMiHICTPaTMBHOMY a60 CyZJOBOMY IIOPSIAKY»

TaxyuM UMHOM, SIKLIO IIJTATHUK ITOAATKIB BBAXXAE, L0 PillleHHSI IIPO BifMOBY
B peecTpalii IOJAaTKOBUX HAKIALHWUX/PO3PaxyHKIB KOPUTYBaHHS (mami 3a
TexcToM — [TH/PK) B €EguHOMY peecTpi HojaTKOBUX HaKJIafHUX (OaJli 32 TEKCTOM
— €PITH) € He3aKOHHUM, € 2 (fBa) BapiaHTM #0T0 OCKapXeHHs: 1) agMinicTpaTUBHe
OCKap)XXeHHs (T103acyZioBe); 2) Cy[OBE OCKAPXEHHS.

AOMIHICTPaTMBHMM CIIOCI6 OCKapXXeHHsI, IIOBMHEH XapaKTepu3yBaTUCh
CBO€X LIBUZKICTIO IIOHOBJIEHHSI IIOPYLIEHMX IIpaB Ta podecioHanmisMoM, B
PO3yMIiHHI TOT0, [0 CY6'€KTOM PO3IJISIy TaKMX CKapr € OpraHy BULIOIO PiBHS, sIKi
CIIeIliami3yoThCsl HAa KOHKPEeTHOMY BMIi IIPaBOBITHOCKH.

[Tpoieziypa apMiHICTPaTMBHOI'O OCKapXeHHSI BBaXAETbCH [OCYZOBUM
IOPSIAKOM BUPpILIEHHS CIIOPY. 3arajbHi IIOJIOXEHHSI Takol IIpolenypu
nepenbtadeHHi ctaTTero 56 TTK Ykpainy, a Takox IToctaHoBoo KabineTy MiHicTpiB
Vxpaiuu N2 1165 Big 11 rpypHst 2019 poky 6yio 3aTBepZKeHO «I10psifIoK PO3TIsAny
CKapru ujofo  pinleHHsa Ipo  BiIMOBY B  peecTpalil  II0[4aTKOBOL
HAKJIaHOI/pPO3PaxyHKy KOPMUI'YBaHHS B EOMHOMY DpPeEeCTpi IIOZaTKOBUX
HaKJIaflHUX», SIK IiI3aKOHHUM HOPMAaTUBHO-IIPAaBOBUM aKT, SKUM [eTalisye
3a3HAYeHY IPOIeAypPy Y KOHKPETHUX IIPABOBITHOCUHAX.

[TpomoHy10 30cepeAUTUCH Ha AOCIIXeHH] ITboro [TopsAKy, 106 BUSHAYUTY
IpoLIeAYPY aIMiHICTPATMBHOI0 OCKapXXeHHSs Ta T HaCIIigKu.
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dk i B 6ygb-IKOMY IHLIOMY ITPOLIECI OCKApPXXEHHS, IIEPLIXM JIOT'0 eTaIloM
6yne mofaHHSI CKapru, a TOMY CIIiZl ZOCIIiAUTY O60B'sI3KOBI PeKBI3UTHU Ta CIIOCi6
TIOZlaHHSA CKapr.

IIJomo 060B'sI3KOBMX PEKBI3UTIB CKapry, BignoBigHo Ao 11.10 ijporo [Topsaaxky,
CKapra IIOBMHHA MICTUTH JaHi IIpo: 1) HaiMeHyBaHHS a60 IIpisBuile, iM's Ta 110
6aTbKOBI INTaTHMKA IIOAATKY, IKMI [I0Zja€ CKapry; 2) iHAUBIAyaIbHMM IT0AAaTKOBUM
HOMep IUIaTHMKA IIOAATKY, 3) IIOAaTKOBUI HOMeEpP abo cepilo (3a HasIBHOCTI) Ta
HOMep macmopTa (ansa ¢ismuHMX 0cCi6, AKi uepes CBOI peNiriiiHi ImepeKoHaHHS
BiMOBJISIIOTbCSL BifI IPUMHSTTS PeECTPAL[ifHOTO HOMeEpa O6JIIKOBOI KapTKM
IUIaTHMKa TIIOAATKIiB Ta O(DII[ifHO IOBiOMMJIM TIPO Ife BiAIOBigHOMY
KOHTPOJIIOX0YOMY OpraHy 1 MalOTh BiAMITKY y IIaCIIOPTi IIPO IIpaBO 3[iMCHIOBATHU
6yZb-Ki ITaTeXi 3a cepieo (3a HAaABHOCTI) Ta HOMEPOM IIacIIopTa); 4) HOMEP Ta
JaTy OCKAapXXYBaHOI'0 PillleHHsI KOMIcCil perioHambpHOTO piBHSI IIPO BifIMOBY B
peectpanii ITH/PK B €PIIH; 5) iHdopMallito Ip0 NPUYMHM HE3rOAM IUIaTHMKA
TIOZIaTKY 3 PillIeHHSIM KOMICii perioHanbHOT0 piBHS; 6) BiJOMOCTI IIPO OCKapXXeHH S
pilIeHHs KOMIcCil perioHanbHOI0 PiBHS B CYZIOBOMY IIOPSAKY; 7) BUMOT'M IIJIaTHUKA
TIOZIaTKY, AKUY IIOAAE CKapry.

IlTo cTocyeThest GopMM CKapry Ta CIOCo6y Il TOaHHS, CIIif 3BePHYTH YBary,
Ha Te, W0 3rigHo 3 1.5 nworo ITopsaky Ta 1n.56.3 cT.56 IIK VkpaiHu, ckapra
IIOZAETHCS IIATHUKOM IIOZIAaTKY B €JIEKTPOHHINM GopMi 3acobaMy eJIEKTPOHHOTO
3B'S13Ky, LUISIXOM IIOZJaHHSI OCTaHHbOI depe3 EneKTpoHHMY KabiHeT IIaTHMKA
TIOJaTKiB.

CTOCOBHO pillleHb KOHTPOJIIOI0YOI'0 OPTaHy, IKi MOXYThb 6y TI OCKapXeHi, TO
1le € pilleHHsI KOMIcCIl perioHaJbHOTO pPiBHS IIPO BifiIMOBY B peecTpailil [TH/PK B
€PITH, 3a BUHSITKOM TUX, SIK1 OCKapXXeHi B CYJOBOMY IIOPSIAKY.

OxHMM i3 BaXJIMBUX €JIEMEHTIB aJIMIiHICTPAaTMBHOIO OCKapXeHHSI €
IOTPMMaHHSI CTPOKY TaKOro ockapXeHHs. CTpPOK aAMiHICTpaTMBHOIO
OCKapXXeHHsI TaKMX pillleHb nepen6adeHo 11.56.3 cT. 56 [TK Ykpainu, a ToMy cKapra
TIOA€THCS IO KOHTPOJIIOI0YOT0 OPraHy BULIOTO PiBHSI IPOTSroM 10 po6ouux fIHIB,
LI0 HACTAalOThb 3a [HeM IIiciss HabpaHHS YMHHOCTI pilleHHAM KoMicil
PerioHaNbHOIO PiBHS.

IITomo opraxy yIIOBHOBaXX€HOTO PO3IJISAAATH CKApPry, TO TaKMM OPraHOM €
KOHTPOJIIOIOUNY OpraH BMUIOTO piBHSA, a caMe KoMiciss 3 mUTaHb 3yNIUHEHHS
peecTparii ITH/PK B €PITH [IIC.

3 MOMEHTY OTPMMAaHHS TakKol ckapru Kowmicia 3 muTaHb 3yIMHEHHS
peecTpariii ITH/PK B EPITH [TI1C 3060B's13aHa i1 pO3rIsTHYTY B CTPOK, Ta IIPUNHSATH
pilIeHHS 32 pe3yJIbTaTOM PO3IJISIly CKApPIH.

IlTo cTOCYEThCSI CTPOKY PO3TJISAAY CKApry, TO TaKUi CTPOK IlepefbadeHum
. 56.23.3 11.56.23 cT.56 TTIK Ykpainy, a came: «Ckapra Ha pillleHHS IIPO BiMOBY Y
peecTpallii TojaTKOBOI HAaKJIaHOI/PO3PaXyHKy KOPUTYBAaHHS B EAUMHOMY PEECTPI
TIOZIaTKOBMUX HAKJIAIHUX PO3TIISAHNAETHCS MPOTAroM 10 KajeHJapHUX OHIB 3 OHSA
OTPMMAaHHSA TaKol CKapry IeHTPaJIbHUM OPraHOM BMKOHABYOI BIIaZy, L0 peastidye
IIepXXaBHY IOJATKOBY MOJNITUKY. TepMiH pO3Iisfy cKapru He MoXe 6yTu
TIPOZIOBXEHUMD.
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3a pe3yyNIbTAaTOM PO3IJIAAY Takol ckapru Komiciss 3 mmMTaHb 3yIMHEHHS
peectpaiii [TH/PK B €PITH ATIC, BignoBigHo mo .12 [Topspaky, IpuiiMae ofHe 3
TakKMX pilleHb. 1) 3aZl0BOJIbHSE CKapry Ta CKacOBYE pilIeHHS KOMicii
perioHaynbHOrO piBHS PO BigMOBY B peecTpaliii [TH/PK B €PIIH; 2) 3anuiiae CKapry
6e3 3aOBOJIEHHSI Ta PilIeHHs KOMICil perioHajbHOr0 PiBHA IIPO BiZIMOBY B
peecTpatitii ITH/PK B €PITH 6e3 3MiH.

K10 BMOTMBOBaHe PillleHHS 3a CKaprolo IVIaTHYKA II0aTKIB Ha pilleHHS
po BigMoBY y peectpariil [TH/PK B €PITH He HaficuIaeTbCsl INIATHUKY [IOZATKIB
poTsiroM 10-AeHHOT0 CTPOKY, TakKa CKapra BBaXXAaeThCA IIOBHICTIO 3a7]0BOJIEHOMO
Ha KOPUCTH IUIAaTHMKa IIOAATKIB 3 [AHS, HACTYIIHOIO 3a OCTaHHIM [JHeM
3a3HAYEHOT0 CTPOKY.

IIlo cTocyeThCcsi MpakTUKM, y IOHAaZ 95% cipaB, [e 3aCTOCOBYETHCS
npouezypa agMiHICTPaTMBHOIO OCKapXXeHHS PillleHHs IIPO BiAMOBY y peecTpariil
ITH/PK y €PITH Kowmicis 3 nmuTaHb 3ynuHeHHsI peectpauil ITH/PK y €PITH OIIC
3aJIMUIa€ CKapry IIJIAaTHMKIB IIOZATKIB 6e€3 3aZI0BOJIEHHSI Ta pPILIEHHS KOMICII
perioHanbHOro piBHS PO BiiMOBY B peecTpariii [TH/PK B EPITH 6e3 3MiH, a TOMY
agMIHICTPaTMBHE OCKapXeHHsT He € e(QeKTMBHMM CIIOCO60M 3aXUCTy B
3a3HAYEHNX IPABOBITHOCHHAX.

[TincymoByoum BULIEHABEJIEHE, CNi  3BepHYTM  yBary, 1o
aAMIHICTPAaTUBHMM CIIOCI6 OCKapXEeHHS He BUKOHYE CBOI'0O OCHOBHOI'O 3aBJaHHS],
a caMe LIBUZKOTO BiJHOBJIEHHS IOPYLIEHUX IIPAB, Y 3B'I3Ky 3 UMM BX€ CYZOBI
OpraHy 3MYILIEHi BUIIPABIISITY IIOMMIJIKYM IIOAATKOBUX OPraHiB perioHarbHOIO Ta
LIEHTPAJILHOTO PiBHSI, 337111 3aXUCTY IIpaB IUIAaTHYKA ITOZaTKIB.

OPIAHI3ALLIAI COLIIYMY B OHIAMH-CEPEJOBULLI:
HEBE3IEKA TA 3ArPO3v LUGPOBOIO CBITY

Kyapssueea HaTanis (lopucT)

PevjeH3eHT: HayKoBuii crniBpob6iTHUK HalioHanbHoi akagemii CbY,
K.}0.H., CTapLUmii HayKoBuii criBpob6iTHUK [aBabo fO. P.

OpraHisarlis colliyMy B OHJIaH-CepeZIoBULII 3[iICHIOETHCSI 32 OIIOMOI 010
pPi3BHOMAaHITHMX IHCTPYMEHTIB Ta CepBiCiB, LI0 [JO3BOJISIOTH Y4YaCHUKAM
B33aEMOZISTH Ta CIIBIIpALlOBAaTH B IIPOCTOPax iHGopMaIlinHoro CBITy.

Cepep; HaM6iNIbLI IOLIMPEHMX 1 yCciM BijoMux oHamH-GopM opraxisarii
CyCHUIbCTBa MOXXHA BUOKPEMUTH HACTYITHI: COITiaIbHiI MepeXi, BileOKOHepeHTIi],
dbopyMu Ta OUCKYCIiNHI I'PYIIY, BIPTyalbHI IPOCTOPY TOLIO.

Taki GopMu J03BOJNSIOTH 36MPATH JIIOZEN 3 PISHUX MiCIlb, KOOPAMHYBATH X
Iii, B3aeMOZISITY Ta CIIBIPAIlOBATH i3 3aTPaTO0 MiHIMaNbHOI KIJIBKOCTI Yacy Ta
KOLITIB. Yepe3 WIBUAKICTb, 3PYyYHICTb, eDeKTUBHICTh, 3a3HAUeHi IHCTPYMEHTH
ZlaloThb MOXJIMBICTb OpPraHi3yBaTy¥ PO3YMHMUN HATOBII JIIOZEH, SIKi 06'€HYIOTBHCS
CIIJIPHOI0 METOI0 Ta IUIAMM. 3aBASKM 3aCTOCYBaHHIO BIpTyanbHMX (opm
OopraHisamil CcoOIliyMy CIIPOLIYETbCS [iSNIBHICTL TI'POMAACBbKUX OpraHisariiin,
6naroZiuux (GOHAIB, MOXJIMBMM CTAa€ CTBOPEHHSI OHJIAMH-CIIIJIBHOT 3a
TEMaTUYHMUMIM iHTepecaMy, 3AiICHeHHSI AUCTAHI[IHOIO HaBYaHHS, TPeHYBaHb.
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[Tpu LOMY OHJIAWH-CEPEOBULIA MOXYTb 6YTH ebeKTUBHOIO XXYPHAJIICTCHKOO
m1aThopMoOI0 Ta KOPUCHUM MaMZaHUYMKOM [JIsI PO3BUTKY 6i3HeCy i 3alydeHHS
HOBMUX KIJII€HTIB.

Y ToM e 4ac, BaXJIMBO HOTPMMYBATUCh IIPABMIJI €TUKM Ta Ge3leKu B
[HTepHEeT], a TAKOX 3BaXXATW Ha PM3UKY i AOLIIBHICTD BUKOPMCTAHHS OKPEMMUX
uudpoBUX IHCTPYMeHTIB. Cepeli HeOJIKIB, 1110 iX BapTO BpaXOBYBaTH €: Hebe3Ieka
KibepaTak Ta BUTOKY HOAaHMX, HPo6JIeMM 3i 3BOPOTHMM 3B'SI3KOM, LIBMUIKE
nouvpeHH fesindopMmaril Touio. YV 3B's13Ky 3 TUM, L0 KOHTPOJIb 3a 3LIICHEHHSIM
IATOTOBKYM [0 CKOEHHS IIPABOIOPYLIEHHS UM 3JIOUMHY B OHJIaMH-CEpefoBMILL
TI0CJIA6JIIOETHCSA, a OpraHisallis TaKyUX AiV 3a OIIOMOT 010 MepeXXi IHTepHeT € 6iimbLI
3PYYHOO, LIBUAKOK i KOHCIIPAaTMBHOIO, TO HE BUKIIIOUEHO TAKOX, LIO0 OKpeMi
0co6u MOXYTb BUKOPUCTOBYBATM OHJIaMH-GOpPMM oOprasisaiii coiiymy pns
CXMJISTHHS IO 3JIOUMHHMX Aill a60 6e3mocepeiHboro 3aBAalHs LIKOAM iHTepecaM
0co6u abo gepxagi.

TakuM YMHOM He[OJIKM 1 3arposm TOTaNbHOI HMPOBi3alil cydyacHOro
CYCIUIBCTBA € CYTTEBMMMU. 3 YaCOM BOHY, y Pasi IOAAIbLIOT0 HEKOHTPOJILOBAHOT O
3aCTOCYBaHHSI CYCIUIbBCTBOM OHJIAMH-IHCTPYMEHTIB OpraHisaiii coIiymy,
MOXYTb CTAHOBMUTM pealylbHy 3arpo3y IIpaBaM i CBo60ZlaM YCiX yYacHUKIB
uuppoBoro caiTy. Be3yMOBHO, OKpeMMMM IIifIpo3filiaMy IIPaBOOXOPOHHUX
OpraHiB IIPOBOAUTHLCS PO60TA 3 MOHITOPMHTY 1 QUIBTPYBAHHS I'PYII BIPTYaJIbHOTO
CepeOBMIIA, iCHYBaHHS SIKMX MOXXE 3aBAATY LIKOAY iHTepecaM IPOMafsTHCHKOI0
cycHminbcTBa UM fepxxaBu. [IpoTe, HA Hally AYMKY, Taka po6oTa He MOXe 6yTU
ZIOCTaTHBOO, Yepes Te, LIO:

Yac, L0 JOro IIOTPIGHO 3aTpaTUTM Ha CTBOPEHHSI BIPTYallbHUX TpPyI 3
HECNIPUSITIMBUM KOHTEHTOM UM IIPOCYBaHHS LIKIZNIMBOI cepel Moroni imel €
MiHIMalTbHUM;

KINTBKICTh CTBOPEHMX BipTyallbHUX I'DYII 3a ONMHUINIO Yacy € HOCTAaTHBO
BEJIMKO}O, 1106 BOHY 3MOTJIY He IIOTPAMIUTH B II0JIE 30PY IIPABOOXOPOHHMX OPTaHiB,;

TIPAaBOOXOPOHHI OPraHM MOHITOPSITH BUKIIIOUHO PO6GOTY yXX€ CTBOPEHUX
T'PYII, 32 Yac iCHYBaHHSA SIKMX LIKIZINTUBI ifel BCTUral0Th MUTTEBO MOLIMPUTUACS B
iHpopMaLlifHOMY II0JIi yYacCHMKIB GOpMM OpraHisariii coiiymy;

06MEXEeHIiCTbh JIIOChKOT0 PeCypCy IIPAaBOOXOPOHHMUX OPTraHiB He [[03BOJISIE
3[ICHUTH MOHITOPMHT iCHYBaHHS yCiX He6e3[IeYHUX I'PYII IOIIOKY BOHM CaMi He
3asIBJISITB IIPO Cebe i He CTaHYTh BiJOMUMU Uepe3 CYCIIINIbHUN Pe30HaHC.

9k 6aumMMo, 3 OrNsIAYy Ha OCOGIIMBOCTL BIPTYaJbHOI'O CBITY, MeXaHi3M
podinakTUKY Ta 3allobiraHHs iCHYBaHHIO, IIOLIMPEHHIO LIKIIJIMBOIO KOHTEHTY
cepell yYaCHMKIB pisHMX ¢opM oprasisaifii coriymy B OHIaMH-CepefoBMLIL
noTpebye HeraHuMx 3MiH. Ha BigMiHy Bif peambHOro XuTTs (g6 IPOMafChKi
o6'emHaHHS BiAMoOBiHO 70 3akoHy Ykpaium 'TIpo rpoMazcbki o6'efHaHHS"
miAAraoTh 060B'I3KOBIM JepXaBHiM peecTpallii, a mpo 6akaHHs opraxisarfii
MUPHUX 3i6paHb MOTPI6HO 3aBYACHO CIOBILIATM BIifNOBifHI opraHu (pilleHHS
Koucturyninzoro Cyny Ykpaiuu Bif 19 kBiTHS 2001 poky N2 4-pr1/2001 y crpaBi Ipo
TIIyMa4eHHS IIOJIOXKEHHSI JYacTUHM mnepuroi ctaTTi 39 KoHcTuTywil Ykpaiuu mpo
3aBYACHe CIIOBIil[eHHSI OpPraHiB BMKOHABYOI BJIafyX UM OpraHiB MicIleBOro
CaMOBpSIAYBaHHA IIPO IIPOBeZIeHHs 360piB, MiTMHTIB, ITIOXOAIB i e MOHCTPAIIiN)), ¥

116



«AKTYAJIbHI MPOBJIEMU MPAB JIIOAVHW, BEPXXABU TA NMPABOBOI CUCTEMU»

BIpTyaJIbHOMY XX CYCIIUIBCTBI 3aKOHOZaBYe YHOPMYBaHHSI TOTOXXHMX BMMOT [0
CTBODEHHSI KaHAaJIiB, COIliaJIbHUX I'PYI UM IIPOBeAEeHHS BIpTyallbHUX MITUHTIB
CbOTOHI He € MOXIJIMBUMM. B oOHalH-MepeXXax Y BIANOBIIHUX OpraHiB
HEeZIOCTaTHBO MOXXJIMBOCTI BXXMTM 3aXOAiB LIOZO 3a6e3nedYeHHS IPOMaACbKOro
TIOPSAAKY, IIPaB i CBO6O iHIINX JTIOAEN.

TakMM UMHOM, XaOTMUHICTh, HECTPYKTYPOBAHICTb, MaCOBMI XapaKTep
3aCTOCYBaHHS i IPOCTOTA OpraHisarlii colliyMy B OHJIaMH-CepeIoBUILII Ha CbOTOAHI
€ He JIMIIe IIepeBaraMy TeIEepPilIHbOro Yacy, ajie ¥ HOBMM BUKJIMKOM iCHYIOYi
IIPaBOBiM CUCTeMi, LI0 3yMOBJIIOE HEOOXIMHICTb afjamTallil MDKHapOAHOTO Ta
HAI[iOHaJILHOTO 3aKOHOZABCTBAa [0 BMMOT CYYaCHOCTI Ta HaM6IIVMIXUMM YacoM
060B'SI3KOBO IIOBMHHA CTaTM MPeIMETOM 3aKOHOZABYOrO PeryJIlOBaHHS OaHOL
cdepy CyCHiNIbHUX BiGHOCUH.

CYB'€EKTU OCKAXKEHHA YXBAJ1
3 MUTAHD LLLOA0 3YNUHEHHA AIT IHAUBIAYAJIbHOIO AKTA
ABO HOPMATUBHO-INPABOBOI'O AKTA

Ky3sbmuy Bnapgucnae (acnipaHt)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: gou. SHok H. B.)

BescmipauM € TOM (GakT, LI0 IIpaBUIbHE Ta BUYEpIIHE 3aKOHOMaBYe
3aKpIiIJIEHHsI CY6'€KTIiB 3aCTOCYBaHHSA IIPOLleCYaJIlbHMX HOPM € BaroMolo
IIepefyMOBOIO AJIS HalleXXHOI peasisamil IpaBa KOXXHOTO Ha CYZOBMM 3aXMUCT.
3ayBaxumo, 110 B riasi 10 posginy I Komekcy agMiHICTPaTUBHOIO CyLOYMHCTBA
Yxpaiuu (mani — KAC Ykpainm) nuiie rapaHTyEeTbCS IIPABO HA OCKapXXeHHS yXBall
3 IIMTAHb LIOZO 3a6e3leYeHHsI II030BY, OOHAK IIMTAHHSI LIOZO CY6'€KTIB, SIKi
HafiNAOTBCSI TaKMM IIPOLIeCYaJllbHMM IIpaBOM, OKpeMo (CIeliasibHO) He
pernmaMeHToBaHe. Lle 03Hayae, 1J0 KOJIO CY6'EKTIB OCKapXeHHs yXBall 3 IUTaHb
LIOZ0 S3YOMHEHHSI il akTiB CY6'€eKTIiB BJIaflHUX IIOBHOBaXXEHb IIOTPI6HO
BMOKDPEMIIIOBAaTY uepe3 aHami3 mnoinoXxeHb KAC VkpaiHM, sKi IIpUCBSTUEHI
peryJoBaHHI0 IIPaBOBiAHOCMH Yy cdepi amensIiMHOro Ta KacalilfHOTo
OCKap)XeHHS CYy[I0BUX PillIeHb.

Tak, 6ykBajnibHe TIIyMadyeHHs Ipunucis (4.4. 1, 2 cT. 293 Ta 4. 1cT. 328 KAC
YKkpailu), 110 BXOAATh B cucteMy posginy I KAC Vkpaiuu «Ilepernsg CymoBUX
pilleHb», fa€e MifCTaBM KOHCTATyBaTH, LI0 IIPaBOM Ha OCKApXEHHSI CYZIOBOIO
pinreHHs y GopMi yxBany, 30KpeMa yxXBally, 1[0 IIOCTAHOBJIEHA 32 Pe3yJIbTaTOM
BUDILIeHHSI NMUTaHHS IIPO 3abe3ledYeHHS II030BYy LIIIXOM 3YNMHEHHS Jil
IHAMBIZYaNbHOTO akKTa ab60 HOPMaTUBHO-IIPABOBOTO aKTa, HafISIOTHCS
BUKJTIOYHO TaKi Cy6'eKTH:

1) yyacHMKM CIIpaBy (CTOPOHM Ta TPETi 0CO6M);

2) ocoby, sKi He 6pany y4acTi y CIIpaBi, AKLUI0 CYZ BMPILIUB IUTAHHS IIPO
ixHi IIpaBa, cBo6ozy, iHTepecu Ta (a60) 060B'I3KM. 3ayBaXKMUMO, L0 BaXKJIUBUIA
BMCHOBOK 3 IIPMBOZly IIPAaBOBOI'O CTaTyCy IIbOr0o Cy6'€KTa, SAKUM € TaKOoX
perneBaHTHUM [T aAMIHICTPAaTUMBHOIO CYZLOUYMHCTBA, COOPMYIBOBAHO y
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nocTaHoBi KacaliHOro ImMBiIIBHOTO cyAy Yy ckiagi BepxoBHoro Cyzy Big
08.04.2020 poxky y cripaBi N2 2018/2-3638/11. 3MiCT IIbOr0 BUCHOBKY II0JISITA€ Y TOMY,
LI0 XO4 32 Pe3yJIbTaTOM BiJKPUTTS IIPOBaDKEHHSI 33 CKaproo ocoby, sska He 6parna
y4acTi y cHpaBi, BOHa i HaAiISIETbCS IIPOIIECYaJIbHMMM IIpaBaMM M Hece
IIpolecyanbHi 060B'sI3KM yYaCHMKA CIIPaBY, OMHAK HUM He €, 60 He € Hi CTOPOHO!O,
Hi TPETBHO10 0CO6010 Y CIIPABI.

LlinkoM JIOTiYHO, IO €OMHON YXBaJIOl0 3 IMTaHb LIOZO 3abe3ledYeHHS
TI030BY, sIKa MOXXe BIUIMHYTM Ha IIpaBa, cBo6oxy, iHTepecu Ta (a60) 060B'sI3KU
ocobu, siKa He 6paria y4acTiy CIIpaBi, € yxBasia IIpo 3abe3medyeHH II030BY, 30KpeMa
LDJISIXOM 3YIIMHEHHS Jil aKTiB Cy6'€KTiB BIIaflHUX IIOBHOBaXXEHb. AHAJI3 Cy[0BOL
IIPaKTUKY II0KA3YE, 110, 3aCTOCOBYOUM BMu3HaueHuM II. 1 4. 1 cT. 151 KAC YKpaiuu
3axif 3a6e3neyeHHS 1030BY, afMIHICTPaTUBHI CyAY IPUAIISAIOTH HaJIeXHY yBary
TOMYy, 1106 3yIMHEHHSs il IHAMBIAyanbHOro akTa a0 HOPMAaTMBHO-IIPABOBOTO
aKTa He IOPOKYBaJio HEraTMBHMUX HACIIZKIB OIS 0Ci6, Kl He 6epyThb y4acTi B
aZMiHICTpaTUBHIM CIIpaBi (He € yYacHUKaMM CIIpaBy). TOMy peanbHUX BUIIAMIKIB,
KONMYM CY6'€EKTOM OCKapXXeHHSI yXBany IIpO0 3abesledYeHHsI II030BY LIJISIXOM
3YNMHEHHS [il aKTiB Cy6'eKTiB BlIafHMX IIOBHOBaXXEHb BUCTYIIana 6 0c06a, sika He
6panu y4dacTi y cIpaBi, € AoBoJi Marno. [IpoTe, IIOOAVMHOKUM BUIIaZIOK TaKOTO
OCKapXeHHSI 3HaXOAMMO B MeXaXxX agMiHicTpaTuBHOI cripaBu N2 320/6540/21, e
ocTaHoBOO IIloCcTOr0 anensaLiMHOro agMiHiCTpaTUBHOrO cyAy Bif 05.08.2021 poky
6yJI0 3aZ[0BOJIEHO aleNsLiHy CKapry ocoby, Lio He 6pajyia y4acTi y CIIpaBi
ToBapucTBa 3 06MEXEHOX  BiATOBiZlanbHICTIO  «CilTbCBKOTOCIIOAApPCHKE
mipgnpueMcTBO «Tpenparpornoctad-2015», Ta CKacoBaHO YXBaJly CYAy IIepLIOl
IHCTaHIllI Ipo 3abe3lleueHHS II030BY LIJIAXOM 3yIMHEHHS [il pilleHb
BenukopuMepcohKoi cenuuiHol pagu BpoBapchbKoro paoHy KuiBcbkoi o61acTi N2N2
308 XI-VIII, 309 XI-VIII Bixg 08.04.2021 poxky.

Ha Haw mnornsp, 3akOHOZABUYMM IIEpeliK CY6'€KTIB, SIKi HafisioTbCS
IIpaBOM OCKapXXyBaTM YXBalM LIOZO 3abe3lnedyeHHsI II030BY, 30KpeMa LUISXOM
3yIMHEHHA Ail aKTiB CY6'€KTiB BIIaAHUX IOBHOBAXXeHb, € He[JOCKOHAJIUM, aJlXe He
OXOIIJIIOE YCiX pearrbHUX HOCIIB IIpoIiecyasbHOI0 IIpaBa Ha IIOZJaHHs alessaIinHol
Ta KacallilfHOl CKapry Ha BIAIIOBiZlHe IpoljecyasibHe pilleHHs. ApPryMeHTyI0uM
HaLIy T03M1Iil0, 3a3HAYMMO TaKe:

1) bopMyloum HaBeZleHUM BULIE IIepelik CYy6'eKTiB OCKapXeHHS
yXBaJl CyZy, 3aKOHOZABeIlb He BpaXyBaB OAHY BaXXJIUBY OCOGIIMUBICTL IHCTUTYTY
3abe3neueHHS [I030BY, @ CaMe Te, 110 afMIHICTPaTMBHUM CYZ MOXe BUPILTYBaTHU
IUTaHHS IIPO 3abesleyeHHS II030BY, 30KpeMa LIJISIXOM 3YIMHEHHS [il akTiB
Cy6'eKTiB BIafHMX ITIOBHOBaXXEHD Ille 0 MOMEHTY IIPeJl'sIBIIeHHS II030BY (TO6TO,
Ha CTafii, KOJNM BIICYTHA SIK afMiHICTpaTMBHA CIIpaBa, TaK i 11 yYaCHUKMN).
3asHaueHe Jla€ IIACTaBM CTBEP/KYBaTH, LI0 peaJlbHUMMU  HOCIIMU
TIPOLIECYANIBHOTO ITPaBa Ha OCKAPXXEHHS YXBaJly CYAY LI0Z0 3a6e3I1eYeHHSI II030BY,
sIKa [IOCTAHOBJIEHA 0 IIpe/l IBIIEHHSA aIMIHICTPaTUBHOIO II030BY, BUCTYIIAlOTh HE
y4aCHMKY CIIPaBHY, a 30BCIM iHLII Cy6'eKTU — 0CcO6M, SIKi MOXYTBb HabyTU CTATyCy
Y4aCHMKIB CIIpaBY;

2) dbopMylouM BHULIeHaABeNEeHUM IIEPEJIiK CY6'€KTiB OCKapXeHHS
yXBaJl Cyndy, 3aKOHOAAaBeIlb He BpaxyBaB TOIO, LIO IHIIlilOBaTM NUTAaHHSA IIPO

118



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

3a6e3eyeHHSs [I030BY, 30KpeMa LUISIXOM 3YIIMHEHHS [il aKkTiB Cy6'eKTiB BIafHUX
TIOBHOBaXX€Hb, TAKOXX MOXYTb OpPraHM Ta 0CO6M, IKMM 3aKOHOM HaZJaHO IIPaBO
3BepTaTUCs [0 CYOy B iHTepecax iHWIMX 0cCi6. Tak, AKIUIO IIbOMY CY6'€eKTy 6yme
BIZIMOBJIEHO B 3a[JOBOJIEHHI 3asIBM IIPO 3a6e3IeUeHHsI [I030BYy a60 Taka 3asiBa 6yme
IIOBEpHYTa MOMy 6e3 poO3rnisdy, TO I[IJIKOM O4YeBMIHMM € Te, LIO BiH,
KOPMCTYOUMCH IIPOIleCyaJIbHUMM IIpaBaMy II03MBaya, 3MOXE OCKaApXWUTU TakKe
mpolecyanbHe PilleHHS 10 CyAy BULIOI iHcTaHLil. Ha oBefleHHS 06’'€KTUBHOCTI
Hauroi mo3uIil HaBeAeMO IPMKIIAZ i3 CyZOBOI IpaKTuMKy. Tak, B MeXax
agMi”icTpaTMBHOI  cHopaBu N2 420/5820/20 IT'atum aneNnainHuM
aAMIHICTPAaTUBHUM CYZOM 6YJI0 PO3TJISHYTO AIeNAIliiHy CKapry 3acTyIHUKa
nnpokypopa OfecbKol 0651acTi B IHTepecax AepXXaBy B 0C0O61 OpPraHiB Zlep>XaBHOTO
apXiTeKTYpPHO-OYOIBEJIPHOIO KOHTPOJII0O Ha yxBany OfechbKOro OKPY>XHOTO
agMiHicTpaTMBHOro cyzay Big 04.09.2020 poky IIpo BiIMOBY y 3abe3lledeHHi
TI030By. 3a pe3yNbTaTOM pO3IJISAZY AaIeNsIlifHOl cKapru 6yJio IIPUMHSITO
IIOCTAHOBY Biz 18.11.2020 poKy, SIKOIO anleJIsILifiHy CKapI'y 3aJl0BOJIEHO, YXBaJly CYAY
mepurol iHCTAHINI CKacOBaHO Ta YXBaJleHO HOBE CYAOBe DillleHHs, SIKUM
3acToCOBaHO Bu3HaueHmy II.14.1 cT. 151 KAC VkpaiHu 3axiy 3abesledeHHS
T1030BY.

OTXe, BpPaxOBYIOUM IIPOBeZleHI BHMIIe HAyKOBI pPO3BIAKM, MOXEMO
CTBEPIXYBAaTH, LI0 peallbHMMM CY6'€KTaMM OCKapXeHHSI YXBaJ, SIKi MOXYTb
TIOCTQHOBJISITUCS 32 HaCJIIAKOM BUpILIeHHS MMTAaHHSA IIPO 3a6e3MeUYeHHS II030BYy
LIJISIXOM 3YIIMHEHHS Ail iIHAUBIAyanbHOT0 akTa ab0 HOPMaTUBHO-IIPAaBOBOIO aKTa
€: 1) oco6u, IKi MOXYTb Ha6YTH CTAaTyCy YYaCHMKIB CIIPaBY; 2) YUaCHUKM CIIPABH;
3) opraHu Ta 0co6H, IKMM 3aKOHOM HaZJaHO IIPaBO 3BEPTATUCS 10 CYAY B iHTepecax
IHIIMX 0Ci6; 4) 0co6y, IKi He 6pany y4acTi y CIIpaBi, SIKIIO Cy[ BUPILIUB MU TAHHS
Ipo 1xHi mpaBa, cBo60oY, iHTepecH Ta (a60) 060B’'I3KH.

3ArAJibHI TA OCOBbJIBI YMOBU ONOAATKYBAHHA
PE3UAEHTIB AiA CITI NTOAATKOM HA NMPUBYTOK
MIANPUEMCTB: NOPIBHAJIbHO-NPABOBUN ACMEKT

LLiumaHcbka TeTsHa (acnipaHTKa)

JIbBiBCbKMI HaljioHaIbHUI yHiBepCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHUK: fou. InbHULbKuii O. B.)

JoBrui yac puHOK IIuGPOBUX TEXHOJIOTiN B YKpaiHi po3BMBaBCS CTUXINHO
B YMOBAaX BIJICYTHOCTI CIIeIliaJIbHOTO IIPAaBOBOIO peryioBaHHs. Ha cy6'ekTiB, ski
3[IMCHIOBAIM TOCIIOAAPCHKY HiANbHICTD y Wi cepi mouruproBanucsa 3aranbHi
IpaBMila OIIOZJaTKyBaHHS. 3aKOHOM VYKpaiHM «IIpo CTUMYJIIOBaHHSA PO3BUTKY
uudpoBoi ekoHOMikM B YkpaiHi» Bim 15.07.2021 poky N?1667-IX Ta 3akoHOM
Yxpainu «[1po BHeceHHs 3MiH 710 [TolaTKOBOro KoZieKCy YKpaiHy Ta iHIIMX 3aKOHIB
VKpalHy 1LI0Z0 CTUMMYJIIOBaHHSI PO3BUTKY IMbpOoBOI eKOHOMikM B YKpaiHi» Bif
14.12.2021 poky N2 1946-IX 3ampoBafpKeHO IpaBoBui pexkuM [ia CiTi, B paMkax
SIKOTO [ilOTh CIIelfiajJibHI YMOBM OIOAATKyBaHHsS. 30KpeMa, Ha CBbOTOZHI
pesuzentu [is Citi BmpaBi o6upaTyM MOfenb OIIOAATKYBaHHS IIPUOYTKY
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MiATIPMEMCTB Ta CIIJIauyBaTy II0ZaTOK Ha IPMUOGYTOK IIiATIPMEMCTB Ha 3arajbHUX
Yy Ha 0COGIIMBUX YMOBAX.

3aranbHi yMOBY OIIOZATKYBaHHSA IOaTKOM Ha IIPMOYTOK IIiIIIPUEMCTB, IO
nepepbaveni IlogaTkoBMM KoAeKCcOM VYKpaiHM, BIAIIOBiZalOTh KJIACMYHIN
€BPOIIEMICBHKiN MOZeNli MOAAaTKy Ha IPpUOYTOK ITIiATIPUMEMCTB 1 6YJIM 3alIpOBaXeHI
B YKkpaini y 2015 powi. KimacuyHa eBpomeicbka MOZENb OII0ZjaTKYBaHHS IPUGYTKY
HigIPMEMCTB € HaM6UIbLI IIOLIMPEHOO cepel KpaiHu E€Bpomeycbkoro Corosy,
6inbuUIiCTD 3 AKUX € WwieHaMy OpraHisaifii eKOHOMIUYHOI'0 CHIiBpPOGITHUIITBA Ta
PO3BUTKY.

3rigao 3 . 134.1.1. 1. 134.1. cT. 134 [TogaTKOBOTO KOZEKCY YKpaiHy 06'€KTOM
OIOAATKYBaHHSI € NPUOYTOK 13 [KEpeyioM IIOXOIKEeHHsI 3 YKpalHu Ta 3a ii
MeXaMM, SKMM BU3HAYAETBCS LDISXOM KOPUTYBaHHS (36inblieHHS a60
3MeHUIeHHS) GiHaHCOBOr'0 pe3yJIbTaTy [0 OIIOAATKYBaHHSA (IPMU6YTKY a60 36UTKY),
BU3HAUYeHOro Yy (IHAHCOBIM 3BITHOCTI MIAIPMEMCTBA BIAIOBIAHO [0
HAI[iOHAJIBHMX  IIOJIOXKeHb (CTAHZApTIiB) 6yXraaTepcbKoro O6Jiky  a6o
MDKHApOOHMX CTaHAapTiB ¢iHAaHCOBOI 3BITHOCTi, Ha pi3HMLI, sAKi BU3HAUeHi
BignoBigHMMM 1nonoxeHHsaMM IIK Vkpaiau. To6To, AN pPO3paxyHKy 6asu
OIIOAATKYBaHHS IIOZATKOM Ha NIPUOGYTOK IIEPLIOYEProBO IIOTPI6GHO BU3HAUUTHU
¢biHaHCOBUM DPe3yNIbTaT, IKUM CTAHOBUTL COO0X0 IIPUOYTOK abo 306UTOK, SKUMI
OTPMMY€E CY6'€KT TOCIIOZapOBaHHSI BHACIIZIOK CBOEl MiSANBbHOCTIL. [XepejioMm
iHdpopMaril npo ¢GiHAHCOBUNM pes3yNbTAT IIIANIPMEMCTBA € 3BIT Ipo (PiHAHCOBIL
pesynbTaTH, SIKUM CY6'eKT TOCIOZaplOBaHHS CaMOCTIMHO CKIJIaflae Ta IIOZa€
KOHTPOJIIOIOUOMY OpraHy. HacTymHMM KpOKOM [yisi BU3HAYeHHsa 6asu
OIIOAATKYBaHHS ITOJaTKOM Ha IIPM6YTOK € KOPUTYBaHHS QiHAHCOBOTO Pe3yJIbTaTy
Ha [IOJATKOBI pisHML. BapTo 3a3HAYMTH, IO He YCi MiAIpMeEMCTBa 3060B's13aHi
TIPOBOAUTHM TaKi KOPUTYBAHHS. 30KpeMa, ZIJIsI IJIaTHUKIB IOJIAaTKY, Y SIKUX PiYHUNA
Joxim Bif 6yZnb-sIKOl MISIBHOCTI 3a OCTaHHIM pIYHMM 3BITHUM IIepiof; He
IIepeBMLIYE COpPOKa MINbJOHIB TIpUBEHb, O6'€KT OIIOZAaTKYBaHHS MOXe
BU3HAYATUCSA 6e3 KOPUTYBAHHSA GiHAHCOBOI'O Pe3yJIbTaTy L0 OIIOZATKyBaHHS Ha
yci pisauili (kpiM 36U TKiB MUHYIUX POKiB) (m. 134.1.1. 1. 134.1. cT. 134 ITK Ykpaiun).
Heo6xigHICTD KOpPUTYBaHHSI (iHAHCOBOTO pe3yJbTaTy HaA IIOAATKOBI pPisHMILL
3yMOBJIEHA pI3HMMM @paBUIaMM OO6JIIKy THUX CaMMX OIepaliil 3rigHo 3
IpaBUWjIaMyM  OyXTaJlTepChbKOTO 1 IIOAATKOBOIO O6JIiKy. Po3sMeXXyBaHHS
6yXrajTepcbKOro Ta IIOAATKOBOI'O OGJIIKY BifGYJIOCS IMICIISI IPUWHSATTS 3aKOHY
Vkpaiuu «[Ipo 6yxranTepcbkuyt 06JIik Ta GiHAaHCOBY 3BITHICTb B YKpaiHi» Ta
xoMmIekcy IloyoXkeHb (CTAHAAPTIB) 6yXrajnTepCcbKoro 061Ky Ta pebopmMu
6yxXranTepcbkoro o6iiky B 1999-2000 pp. Sk HaciiZloK, Ha IIPaKTUI[i YaCTo
BMHMKANM CUTyaLil, Konu y GiHAHCOBIM 3BITHOCTI IiAIPUEMCTBO Bifo6pakasno
Bi'eMHuit (QIiHAHCOBMI pe3yNbTaT, TOLI SAK B IIOAATKOBiM 3BITHOCTI
IeKJIapyBalUCh 3HAYHI CyMM IPUOYTKY ISl ONOZATKyBaHH. Ilicnsa HabpaHHS
uyHHOCTI 3akoHOM Ykpaiuu «[Ipo BHeceHHsI 3MiH 710 IIomaTKOBOTO KOHEKCY
YKpaiHu Ta fessKuX 3aKOHOJIaBUMX aKTiB YKpaiHM 10710 ITOAaTKOBOI pedopMu» Bifg
28.12.2014 p. N2 71-VIII mogaTKOBWUI 06JIiK 3aNTMUIMBCS JIMLIE Y BUTIISAI Pi3HUIID MDX
($iHaHCOBMM pe3yNIbTaTOM 3a AAHMMM OYXTaJTepChbKOro O6JIKYy Ta IpM6YTKOM
I Lijiey onnoZaTKyBaHHS IOJAaTKOM Ha IIPUGYTOK.
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Cepepi HeLOJIiKiB KJIACMYHOI €BPOIIEMCHKOI MOJZIEIIi II0AATKY Ha IPUGYTOK Y
HAYKOBIiM JiTepaTypi BUAiNsA0Th HacTynHi: 1) [Ipo6iieMa HaKOIUUYEHHS 36MTKIB
IJIATHUKOM IIOZaTKy, B TOMY 4YMCIIi Y 3B'SI3Ky 3 KYPCOBMMM Di3HMI[IMM, LIO
ZI03BOJISIE 3MEHIINTY GiHaHCOBUI Pe3ynbTaT A0 OMOAaTKyBaHHS; 2) CKIIafgHICTD
PO3paxyHKy 06'ekTa onmofaTKyBaHHsI. KopuryBaHHsI GpiHaHCOBOTO pe3ysIbTaTy Ha
TIOAATKOBI Pi3HUII 3yMOBJIIOE PM3UK IJIsI IIJIATHUKIB ITOAATKY, OCKITBbKY QicKanbHi
OpraHy MOXYTb IHIIMM UMHOM KBaJIipiKyBaTH Ti UM iHLII JOXOAM ¥ BUTPATH,
HACJIIKOM YOro MOXXe CTaTM [OHapaxyBaHHsI IIOOATKOBMX 3060B'SI3aHb Ta
3aCTOCYBaHHS CaHKIIiM; 3) 3aCTOCYBaHHSI IMiATIPMEMCTBAMM arpeCUBHUX CXEM
TIOZIaTKOBOTO IJIAaHYBaHHSA 3 METO0 YHMKHEHHS OTI0IaTKyBaHHS; 4) HeflockoHaIe
afMiHICTpyBaHHSI IIOAATKy Ta (iCKaJbHMM TUCK Ha IUIATHUKIB IIOAATKY; 5)
HeBucoka ¢ickanbHa e(QeKTMBHICTb IIOAATKy HA IIPUOGYTOK IIiAIIPUEMCTB.
OvHaMika HafXOmXeHb 3 IIOAATKYy Ha IPMUOYTOK IMiAIIPMEMCTB 3a OCTAaHHI POKU
CBIAYMUTD IIPO IIOCTYIIOBE 3MEHLIEHHS 3HAUEHHS LIbOTO IOAATKY Y GOpMyBaHHI
JOXOMHOI YaCTUHM 6I0[KETY KpPalHMU.

ANbTepHATUBHOIO MOJEJIIIO, IKOI0 MOXYTb CKOPUCTATHUCS pe3upeHT [is
CiTi € mofaToK Ha BUBe[eHM KamriTan. Xoua, y I[TogaTkoBoMy KoZileKci YKpaiHu He
BUMKOPUCTOBYETHCSI 3a3HAUeHMM TepMiH, 3 aHallisy HOPM IIOZaTKOBOTIO
3aKOHOAABCTBA BUIUIMBAE, LI0 OCOGJIMBI YMOBM OIOAATKYBaHHSI IOJATKOM Ha
IpM6YTOK BiATIOBIZIalOTh CYTHICHMM XapaKTePUCTMKAM MOZeJli OnoJaTKyBaHHS
BUBeZI€HOI'0 KamiTany. KitoyoBa BifMIHHICT MDX 3arajJibHMMM Ta O0COGJIMBUMM
yMOBaMM OIIOZIaTKYBaHHSI IIOZaTKOM Ha NOPUOYTOK IIAIPMEMCTB € O06'€KT
OIIOZIaTKYBAHHS, TaK SIK B APYTOMY BUIIA[Ky 06'€KTOM OIIOJIaTKyBAaHHSI BUCTYIIAE
He OpU6YTOK, CKOPUTOBaHMN Ha IOJATKOBI pi3HMII, a omeparil pesauaeHTiB [is
Citi, Bu3HaueHi 1K Ykpaiuu. To6To, JIaTHUK ITOAATKY 3060B's1I3aHMM CIIJIauyBaTH
IOAATOK Ha IPMOYTOK JIMIIE TOZI, KOJIM KOLITH, HAaKOIMMWYEHI IiAIIPMEMCTBOM,
BUBOJSITbCSI 3 HBOTO 6€3 MeTM IOAAJNIBLIOTO peiHBecTyBaHHs. Omepailii, ki €
06'€EKTOM OIIOZaTKYBaHHSI IOAUISIOTH Ha [BiI Ipyny: omepalili 3 BUBeLeHHS
KalliTany Ta Ti, L0 IPUPIBHSIHI [0 OIlepallii 3 BUBeAEHHS KamiTany. [Jo mepuioi
TPpyIM HaJIeXMUTh, 30KpeMa, BUIJIaTa [AUBIZIeHZIIB Ha KOPUCTb BIJIACHUKA
KOPIIOPaTMBHMX IIPAaB; IOBePHEHHS KOLITIB a60 MalHa BIIaCHUKY KOPIIOPATUBHUX
IIpaB y 3B'SI3Ky 3 BUXOZOM TaKOIr'0 BJIAaCHMKA i3 CKJIaZly YYaCHMKIB, JIiKBifalli€lo
TaKol I0PUAUYHOI 0CO6M-eMITeHTa; BUIIJIaTa KOLITIB Ta/a60 IIOBEpHEHHS BapTOCTI
MalHa B MeXax CIIIIbHOI [isinbHOCTIL. [IpyTy IPyly CTaHOBUTDH LOCUTH LIMPOKE
KOJIO oIlepariiit. 3a CBOIM 3MiCTOM BOHM He CIIPSIMOBaHI Ha BUBeJIeHHsI KaIliTaly,
IIPOTEe MOXYTb 6YTM BMKODMUCTAHI [JI IIPMXOBAHOTO BUBENEHHS aKTUBIB i €
CBOEPIAHNM eJIeMEeHTOM 3aXMCTY Bifj CXeM YHUKHEHHS OTIOAATKYBaHHsI. [0 TaKUX
oIlepallilf HaJIeXXUTh, Ha IPUKIIaZ, HafaHHs GiHaHCOBOI JOIIOMOI'M 0CO06i, siKa He €
pesupesToM [ia CiTi — IIJIaTHMKOM IIOZATKy Ha OCOGJIMBMX YMOBaX, SIKIIO TaKa
¢dinaHCOBa joIIOMOra He MifIArae IoBepHEHH!O abo piHaHCcoBa forloMora He 6yIia
IOBEpPHYTa IMPOTATOM 12 KaneHAApPHMX MicsliB, IOYMHANOUM 3 MicsIs,
HACTYITHOTO 3a KaJIeHZJapHMM MiCAIleM, B IKOMY BoHA 6yJia HagaHa (1rm.135.2.1.7. 1.
135.2 cT. 135 [IK Vkpaiun).

Buuieonmcana kimacudikariis omepaiiii, 110 € 06'€KTOM OIIOAATKYBaHHS AJIs
IJIAaTHMUKIB IIOZATKy Ha OCOGIMBMX YMOBaX, He € IIPSIMO 3aKpillJleHa B
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IMomaTKOBOMY KozieKci YKpalHy, IIpoTe Ha HaLly AYMKY, Ma€ BaXXJIVBE TEOPETUYHE
3HAYEeHHH 7151 PO3YMIHHS CYTHOCTI IIUX oIlepalli. Takuy PO3MIOAiN omeparii, sk i
caMa ifest 3aIIpoBa/DKEHHS IIOAATKY Ha BUMBELEHMI KaIliTal AJis YCiX IUIaTHUKIB
TIOAATKY IIMPOKO O6TOBOPIOBANIMCS paHille i 3HAMLIIM CBOE Bifjo6paXkeHHS y
IpoekTi 3akoHy «IIpo BHeCeHHs 3MiH [0 ITogaTKOBOTrO KoZeKCcy YKpaiHM Lofo
TofaTKy Ha BuBeZeHMM Kamitan» N2 8557 Big 05.07.2018 poky. Ha Tom 4ac mem
3aKOHOIIPOEKT TaK i He 6YJIO PO3IJITHYTO Yepes3 HU3KY IIPUUMH, KITIOYOBOIO 3 SIKMUX
6yra 3arposa BTpPaT LEPXXaBHOI0 60MKETy UYepe3 3HVDXKEeHHS HaLXOIDKeHb Bif
OAAaTKy Ha NMPUOYTOK IIiATIPMEMCTB Ta BiCYTHICTH KOMIIEHCATOpPIB AJIsT MOTO
HaIIOBHEHHS.

YV €BpoIIi [OCBIiZ 3aIpOBa/XEHHSA IIOATKy Ha BBEEHMM KaIliTaJyl MalOThb
Taki kpaiuu 5K, EcToHiss, MakegmoHis, I'pysis, Mongosa Ta JlaTBisa. Ilepuioro 3
JepXaB, SKi BBeJIM B Iil0 IIOZIaTOK HA BMBEAEHMM KalriTay, cTana ECTOHis.
CporogHi focBig ECcTOHII BBaXXaeThCS UM He HanycHimHimmM. [TounHarouyu 3 2000
POKY, IIOZIaTOK Ha BMBEJEHUM KaIliTay IIPOJIeMOHCTPYBaB CBOX e(PeKTUBHICTD:
OigBUIIEHO IHBECTUI[IMHY IIPMBAOGNMBICTD KpaiHM, [HOCATHYTO CTPIMKOTO
3pOCTaHHSI EKOHOMIiKM. MeHII yCHIUIHMM BUSBUBCS [OCBif MakefoHil Ta
MonpgoByu, gAe HeraTuBHMM OQICKaJIbHI HACIIAKM, 3YMOBJIEHI CKOPOYEHHSIM
HAAXOMKEeHb [0 [OEepXaBHOIO OOKEeTy CHpPaBWIM OUIBLIMY BIUIMB, aHDK
MePCHEeKTVBY eKOHOMIYHOT0 3pocTaHHA. ['py3isa Ta JIaTBisz 3ampoBagmiIy II04aTOK
Ha BuUBeZleHUM Kamitan y 2017-2018 pp., e Ha CbOTOAHI CIIOCTEPIra€ThCS CTIMKUM
TIO3UTUBHUM edeKT Bif] 3aJlyUyeHHS iIHBECTULIIN.

OKpiM 06’€KTY OIIOAAaTKyBaHHS, MOXXEMO BULIIUTU HACTYIIHI BiffMiHHOCTI
IOJATKy Ha BMBeAEHMM KaIliTan mis pe3upaeHTIB [is CiTi Bif 3aralbHUX YMOB
OIlOZaTKyBaHHSI:

- CraBKa noAaTky. BasoBa cTaBka oJaTKy Ha NpMUOYTOK IIiATIPUMEMCTB Ha
3arajJibHMX YMOBaxX CTaHOBUTHL 18 BificoTKiB. PesupenTtyu [is CiTi — IJIaTHUKU
IOZATKy Ha OCOGJIMBMX YMOBaX CIIJIauylOTh IIOAATOK Y po3Mipi 9 BiZiCOTKIB 6a3u
OIIOZIaTKYBaHHSA. BMHSTOK CTaHOBIISATh KOHTPOJIbOBAHI roCIIoapchbKi omeparil —
Ha CYMy HEBIifNIOBIAHOCTI IIPMHIUIIY «BUTSATHYTOI PYKW», CKOPMUTOBAHMM
OpUGYTOK KOHTPOJIBbOBAaHOI 1HO3eMHOI KOMIIaHil (SKLI0O pe3ufeHT €
KOHTPOJII0I0Y010 0C06010), IKi OIIOaTKOBYIOTHCA 3a CTABKOMO 18 BiICOTKIB.

- Oco6nmuBMI IOPSINOK HABGYTTSI Ta BTPATH CTATYCY INIaTHMKA IIOZaTKy Ha
0CO6IMBUX YMOBaX. [Iyis HaA6YTTs CTATyCy IUIaTHMKA IIOAATKy Ha OCOGJIMBUX
yMOBaXxX HeOo6XiflHE 3BepPHEHHS I0PUAUIHOI 0C06M OOHOYACHO i3 TONaHHSIM 3asIBU
IIpo HabyTTs cTaTycy pesupeHTa [ist CiTi a60 LIJISIXOM IIOZAHHS OKPEMOI 3asIBU 10
KOHTPOJIIOIOUOro Oprany. Y BUIIaZKy, iKuio pe3upaeHT His CiTi He BUMHUB XXOLHOL
i3 BuULIeIlepeJIiueHUX AiN, BiH BBaXKaeTbcsa pe3upeHTOM [iss CiTi — mIaTHUKOM
IOAAaTKy Ha 3arajbHUX IIificTaBaXx. BTpaTa cTaTycy IUIaTHMKA IIOZaTKy Ha
0CO6IMBUX YMOBAX MOXe 6YTH HOGPOBIIIBHOO — 3a 3asIBOIO IOPUAMYIHOL 0cOo6M, Ta
IPMMYCOBOI0 — Yy pasi BTpaTu cTaTycy pesupeHTa [is CiTi Ta y BUIAZKY
HeBifmoBigHOCTI pe3uzeHnTa [is Citi BuMoram 1 4 cT. 5 3akony Ykpaiuu "TIpo
CTMMYJIIOBaHHSI PO3BUTKY IMIpoBOoI eKOHOMikM B VYkpaimi' wuiomo cymu
kBasidikoBaHoro goxony pesupgenTa [is CiTi.
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- HeomogaTkyBaHHSA oneparin MiX pesuzgenTamu [is CiTi — mmmaTHMKaMu
oJaTKy Ha OCOONMMBMX yMOBax. 3 aHamidy m.2 cT. 135 IIK Ykpainu uniozo
BM3HAUYEHHsI 6a3y OIIOAATKyBaHHS IIOZAaTKOM Ha IIPUOGYTOK BUIUIMBAE, L0 He
HifIAraloTh OIIOAATKYBaHHIO OIepallii 3 BUBeZeHHS KaIliTally Ta IPUPIBHSHI 0
HMX OIlepallil, y BUIIaAKY, SIKII0 BOHM 3i/ICHIOIOThCSI MXK pesugerTamu [is CiTi —
IJIaTHMKaMM II0ZJaTKY Ha OCO6JIMBUX YMOBaX.

- 3BinbHeHHs pe3upeHTIB [lis CiTi Bi 060B'SI3Ky CIUIaTM aBaHCOBUX
BHECKIB 3 [T0ZaTKy Ha MpU6YTOK y pasi BUIIIaTH AuBiAeHmiB (. 57.11.8. m. 57.1 cT.
57 IIK Ykpaiumn).

[TizcyMoBylouy BUILeHaBeJeHe, MOXXeMO KOHCTATyBaTH, L0 3arajbHi Ta
0CO6JIMBI YMOBM OIIOZaTKyBaHHSI IOLAaTKOM Ha IPMUOYTOK MiAIIPUEMCTB MICTSTDH
CYTTEBI BIAMIHHOCTI. IIOSMTMBHMM, Ha HaLl IIOIJISAZ, € MOXIIMBICTH BU60DPY
IJIATHUKOM IIOAATKYy Ha NPMOYTKY YMOB ONOAATKYBAaHHS, BUXOASYM 3 aHAaJli3y
BJIaCHOI I'OCIIOZIapChKOI AisITIbHOCTI Ta XapaKTepy 3iMCHIOBAHUX HUM OIIepalliil.
OnozaTkyBaHHS OKPEMMX TIOCIOZAapChKMX OIlepalliif, a He BCbOr0 IPUOGYTKY
IJIaTHMKA IOJATKY, CIIPOLIEHMM IIOPSIIOK OOpaxyHKYy 6a3M OIIOAATKYBaHHS,
3HMXXEHA CTaBKa IIOJATKY, 3BIJIbHEHHS Bif] OIIOAATKYBaHHS OKPEeMMUX OIlepallil,
BIICYTHICTb OOOB'SI3Ky CIJIaTM aBaHCOBMX BHECKIB 3 IIOZATKy Ha IIPUOYTOK
CBIUNUTDh IIPO IIpedepeHIiMHUMA XapaKTep OCOOJIMBMX YMOB OIIOZAaTKyBaHHS.
[Monpu 1ie, IOAATOK Ha MPUOYTOK IiANIPMEMCTB Ha OCOGJIMBUX YMOBAX € HOBUM
ISl TOOATKOBOI cucTeMM YKpaiHW, y 3B'SI3Ky 3 UMM Ha NPaKTUIL MOXYTb
BUMHMKATU IIMTAHHS, IIOB'sI3aHi 3 MO0 CIIATOO Ta agMIiHICTPyBaHHSM. BogHouac,
3aIIpOBA/DKEHHS ITOAATKY Ha BUBEJIeHU KAITiTall [J1sE 0OMeXeHOr0 KoJia Cy6'eKTiB
— pe3upeHTIB [is CiTi € KOPUCHOO AJIsI PO3YMIiHHSI €KOHOMIUHMUX Ta QickanbHUX
HAaCJIigKIB JI0T0 BBeZIeHHS Ta MOXXJIMBOCTI PO3LIMPEHHSI B Mali6y THbOMY II€PEJTiKY
Cy6'ekTiB, sIKI MalOTb IIpaBO Ha 3aCTOCYBaHHSI IHpe(epeHLIHOI0 peXuMy
OIIOZIaTKYBAHHSA ITOJJaTKOM Ha IIPUOYTOK IIiAIIPUEMCTB.

NMPOBJIEMU TA NEPCNEKTUBU PO3BUTKY
MICLLEBOIO CAMOBPAJYBAHHSA B YKPAIHI

KyHaHeub Codis (cTypeHTKa)

JIbBIiBCbKMI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHuk: gou. SHok H. B.)

YV MeXxaXx Te3 BMOKPEMJIEHO HaMBaXKJIUBILII IIPo6JIeMH, sIKi BIUIMBAOTh Ha
MicIiieBe caMOBDPSIiyBaHHS B YKpaiHi. TpuBanmuim 4ac ofiHi€l0 3 OCHOBHUX IIPO6IIEM
PO3BUTKY IHCTMUTYTy 3anMuIaiiacsi HeJOCTAaTHICTb (iHAHCOBOI ITiATPUMKM.
Cutyanuisa 3 ¢iHaHCYBaHHSIM CYTTEBO 3MIiHMJIACH i3 BIIPOBaDKEHHAM pedopMu
ZelleHTpasi3alil Ta BHeCeHHAM 3MiH 710 [TogaTkoBoro ta BromkeTHOro Kofekcy,
Bif 1 ciums 2015 poky, 3aBOskM LuMM 3MiHaM Bifgéynach ¢GiHaHCOBa
ZelleHTpasIisallisi, MicLieBi 61o0/pxeTn 3pocim Ha 206, 4 MIIpA. TPH.

[Tpo6meMoO0 TaKOX € pO3MeXYBaHHsS (YHKIM OpraHiB MicIeBOTO
CaMOBPSIAYBaHHSI Ta OpraHiB BMKOHABUYOI Biazau. SIK 3asHaudae Banbiin 1010,
po3MexyBaTy QYHKIIIT OpraHiB, L0 34iMCHIOIOT EAMUHY YIIPABIIiHCHKY AiSNIBHICTD

123



MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

Ha MicLIsIX, MayDKe HEMOXXJIMBO. I opraHy MiclleBoro CaMOBpPSIAyBaHHS, i MicIieBi
JepXaBHI afMiHicTpallil BUKOHYIOTb 3arajibHy YIIPaBIIiHCbKY OYHKIIlO, IIepes
HMMM IIOCTAa€ CIIIbHE 3aBOaHHS — Haubuibul eQeKTVMBHE YIIPaBIIiHHS
TEePUTOPIIMMU.

YacTKOBO BUpIlIeHHS IIbOI0 IIMTaHHA IlepefbadeHo pedopmoro
OerleHTpanisanii. Pedopma wMiclieBoro caMoBpsiIyBaHHS Ta TepUTOPianmbHOL
opraHiszamil Bnagu B VYKpaiHi mepep6auae Iepefady Bifi OpraHiB BMKOHABUYOL
BJIafi¥ OpraHaM MICI[eBOTO CaMOBPSAYBAaHHS 3HAYHOI YaCTMHM I[IOBHOBaXKEHD,
pecypciB Ta BifIOBianbHOCTI. [171s BIPOBaXEHHS IIUX 3MiH 6yJI0 IPUMHSTO
3akoH Ykpaiam «[Ipo BHECEHHS 3MiH A0 AesKMX 3aKOHOJaBUYMX aKTiB YKpaiHu
LIOZO0 PO3LIMPEHHSI IIOBHOBAaXXEHb OPraHIiB MIiCIIEBOTO CaMOBPSIIYBaHHS Ta
omTMMi3alii HaJaHHS aAMIHICTPAaTMBHMX IIOCNyI» 33 SKMUM HaIpUKIIaZ
BUKOHABYI OpraHyM  CiIbCBKMX, CENIMLIHMX, MICbKMX Ppaj  HafgimeHi
IIOBHOBaXXEHHSIMM Y chepl peecTpallil MicIist IpoXXMBaHHS QisuuHMX 0C16. TaKoX
pedopma 3abesmeunsia [eJiIeTyBaHHsSI OpPraHaM MiCIIeBOr0 CaMOBPSIIYBaHHS
BIATIOBiOHOTO pIiBHSA IIOBHOBAaXXEHHS 3 HaZaHHSA 6a30BMX aAMIiHICTpaTUBHUX
IIOCIIyT: BMZIauyy IIacCIIOPTHMUX JOKYMEHTIB, Iep)XaBHY PEECTpallisi I0OpPUANYHUX Ta
dizmyHMX 0Ci6, miAIPUEMIIIB, 06'¢AHAHb I'POMaZsIH, PEECTPAIil0 aKTiB LIMBLIJIBHOTO
CTaHy, PEYOBUX MIPaB, BUPiLIeHHS 3e MeJIbHUX IIUTaHb TOLIO.

Benukoro mpo6iieMolo, LI0 IIEPELIKOJDKAE PO3BUTKOBI MiCI[eBOro
CaMOBpSIAYBaHHS € HEMOXUJIMBICTb BHECEHHSI 3MiH 1Iof0 pebopMM MiCIIeBOIrO
caMoBpsAAyBaHHA o KoHCTUTYyLIl y 3B'A3Ky 3 IIPOJIOBXEHHSIM BIiMHMU 1 [i€lo
PeXMMY BOEHHOTO CTaHy Ha BCilt TepuTopil Ykpainu. 3Minu fo KoHcTUTYyI1Iil epiu
3a Bce Many 6 BUPILINTY IUTAaHHS YTBOPEHHSI BUKOHABUYMX OPTraHiB 06J71aCHMUX Ta
PalloHHMX paZ, peopraHisarjii MiclleBMX [epXaBHMX afMIHICTpallii B OpraHu
KOHTPOJIbHO-HArJISIOBOI0 TUIIY, OATM YiTKe BMU3HAUEHHsI afMiHiCTPaTMBHO-
TEePUTOPialIbHOI OAMHMUIIL — TPOMaZMN.

He Baptro 3abyBaTu 1 ©Ipo TaKy MpobrneMy SK Kopymmis. [leski
IpeZICTAaBHUKY MiCLIeBOI BiIafj BUKOPMUCTOBYIOTD CBOI II0CAZIOBi IIOBHOBaXKeHHSI
IJIsI OTPMMaHHSI HeIpaBOMipHUX BUToZ. Lle mopyLIye foBipy rpoMazisiH 10 OpraHiB
Ta [I0CAaZIOBUX OCi6 MicIIeBOro caMOBpSiiyBaHHS. Xoua YKpaiHa BXe IPUWHSIIA
psin  3axomiB s 60poTBOM 3 KOpyIIjiero — cTBopwia HallioHanbHe
AHTMKODPYIIiiHe 61opo Ta HalioHanmbHe areHTCTBO 3 IINUTAHb 3ano6iraHHs
KODYIIIii, sIKi 3[i/ICHIOI0Th KOHTPOJIBb Y BiATIOBiAHI chepi. TakoXx 6yJI0 IPUMHSTO
PSin 3aKOHIB, SIKi Imepezi6avyaroThb IIOCMIJIEHHSI BifIIOBIZAJIbHOCTI 3a 3[iMCHEHHS
KODYIUIMHMX [i Ta 36UIbLIEHHS IIPO30pPOCTI Yy JisFIBHOCTI MicIleBOTo
caMOBpsiAyBaHHS. BopoTb6a 3 KOPYIIli€0 € CKIIafHO 3ajauelo, OCKINIbKH, ITO
Ipo6JieMy He MOXJIMBO BMPILIMTHM JIMIIEe Ha 3aKOHOLABYOMY DiBHI, ZINisT I[bOTO
TIOTPi6HI 3MiHM B MEHTAJIITETi Ta IOBEAiHITi caMol rpoMafu.

IMorpu Bci mpo6rieMy MiclieBe CaMOBPSIAYBaHHS Ma€ YMMaJio IIePCIEKTHUB.
BaxnuBIiCTh MiclIeBOTO CaMOBpPSIIyBaHHSI IIiIKpecnuiia BiViHa, afpKke caMe B
OKpPEMUX TepUTODPIaJIbHUX rpoMafiax, 1106 3a6e3meuuT KOHCTUTYI[INHI IIpaBa
rpoMafisH Ta HafaTM [OIOMOTY BHYTPIUIHBO IepeMilleHMM ocobawm,
CTBOPIOBANIMCh MOZYJIbHI MicTeuka ge Taki 0co6M MarThb MOXIIMBICTb
OpOXMBATH.. TaKOoX IIiff Yac MacoBaHMX O6GCTpPUIIB Ta BigKIIOYeHHS
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eJIeKTpoeHeprii CTBOPIOBANMCh «IIyHKTM HE3JIaMHOCTI», B SIKMX Ilepef6adyeHo
BUTBHUY LOCTYII TPOMAZsIH JI0 eJIEKTPUKY, BOOY, TeIlJIa Ta MOGIJIBHOTO 3B'SI3KY.

B KOHTEKCTI felleHTpai3alil ofjHiel0 3 IIepCeKTUB PO3BUTKY MiCLIeBOTO
CaMOBpPSIAYBaHHSA B VYKpalHi € 36UIbLIEHHST CAaMOCTIMHOCTI Ta @QiHaHCOBOL
CTIMIKOCTI OpraHiB MiCI]eBOI0 CAMOBPsIZIyBaHHS. 30KpeMa, Bif6yBaeThCA IIepefayda
6inbuIol KiJIBKOCTI IMOAATKIB Ta 360piB Ha piBeHb MiCIeBMX OHOIXETIB, LIO
IO3BOJISIE OpraHaM MICI[eBOTO CaMOBDPSIIYBAaHHSA 3aJIeXXHO Bifi IMOTpe6 Ta
IPiOPUTETIB PO3BMBATH BJIACHI IIPOTPaMM Ta IIPOEKTH.

Y KOHTEKCTi AelleHTpasisallil, TakoXX BEJIMKMUM BIUIMB Ha PO3BMUTOK Mae
dbopMyBaHHSI 6230BOTO DPIBHS MiCIIeBOTO caMoOBpsiiyBaHHs. Llem mporec 6yB
posnoyaTuy 3 OpumMHATTS y 2015 poui 3akoHy VYkKpaiHu «IIpo JO6pOBiNIBHE
06'efHAHHS TEPUTOPIAJIbHUX rpoMaz». IIpolec o6'eqHaHHSI rpoMay 3abe3IeuuB
CIIiBPOGITHUIITBO rpoMaf, Ha rmoyaTok 2019 poky rpoMazu ykianu 296 JoroBopiB
IIpo chiBIpalto, a Ha nmouatok 2020 — 530 goroBopis, Ta fjaB 3MOry ¢GopmMyBaTu
CIIPOMOXXHMM 6a30BUM PIBEHDb MICIIEBOI0 CaMOBPSIAYBaHHsI. HaCTyIIHUM KPOKOM
6yJ0 3aTBepIXeHHs YpsaaoM, 12 yepBHSA 2020 poKy, HOBOI'O afMIiHICTpPaTUBHO-
TEePUTOPiaJIbHOI'0 YCTPOlO0 6a30BOro piBHSA. BifimoBiAHO [0 pO3IOPSAMXEHb
Kab6inety MiHicTpiB, B YkpaiHi chopMoBaHO 1469 TepuTOpiaJIbHUX IpoMaf, sIKi
IIOKPMBATUMYTh YCIO TEPUTOPIil0 Kpaiuu. A TakoxXx 17 numnHs 2020 poky BepxoBHa
Paga Vkpaiuu npumHsiia IToctaHoBy N2 3650 «IIpo YTBOpPEHHSI Ta JIiKBifiaIlito
paoHiB». 3riffHO 3 JOKYMEHTOM, Temep B YkpaiHi 136 payoHiB. PepopMyBaHHS
6a30BOro piBHSI MICLIEBOI'0 CaMOBpPSIIyBaHHS 3abe3neuye epeKTUBHE BUPILIEHHS
HaraJbHUX IIPo6JIeM Ha BiZITIOBIIHUX TEPUTOPISX TA 6IIbLI BIKPUTUM HOCTYII OJIsI
TPOMAaJsTH [0 MICIIeBOTO CAMOBPSIIyBaHHSI.

HapgBaknmuBUM y DPO3BUTKY MICI[€BOIO CaMOBPSIAYBaHHSI € TaK 3BaHe
«II06PaTMMCTBO rpoMaz». MicTa-mo6paTMy UM MOPifHEHI MicTa — Ije ZjBa MicTa
Pi3HMX KpaiH, MiX IKMMU YKIJIaZIeHO YTOAM IIPO APYX6Y Ta CIiBPOGITHULITBO [JIs
BCe6iuHOI cIiBIpalyi Ta 06MiHy JOCBIZIOM Y Tranys3i eKOHOMIKM, KYJIbTYPH, OCBITH,
CIIOPTY, TYPU3MY, BeZleHHsI MICBKOTO IoCIIoflapcTBa ToLIO. [TapTHepChKi 3B'sI3KM
MIDX MiCTaMM CTBOPIOIOTH HOBI MOXJIMBOCTI 3aII03MYEHHS Ta O6MIHY JIOCBIZIOM,
TaKOX CIIPUSIIOTH PO3BUTKY €KOHOMIYHOI CIIiBITpalli, Yepes 3alydyeHHsI iH03e MHUX
IHBECTUIIIM, CIIINIbHE IIPOBeleHHSA 613Hec-3axoAiB Ta GopyMiB.

HesBaxkarouy Ha Te, L0 € JOCUTD 6araTo Ipo6IeM y PO3BUTKY MicIleBOTro
CaMOBPSIAYBaHHS, EPCIEKTUBY BCe XX IlepeBaXkaioTb. CaMe HA PO3BUTOK Ili€l
TUIKM BIIaAy CYTTEBO BINIMHYJIa pedopMa AeleHTpanisalil 2019-2020 pokis. bBes
PO3BUTKY MICIIeBOTO CaMOBPSIIYBaHHS HEMOXIJIUBO 3a6e3leumnTy sKiCHe
HaJlaHHS IIOCJIYT, COIiaJIbHMX 3aXMCT HACEJIEHHSI Ta IIPaBO TEePUTOpPialbHUX
rpoMaj CaMOCTiIHO BUPILTYBaTy INTAHHS MICI[eBOTO 3HAaYEeHHS.
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CEKLLIA KPUMIHAJIBHOIO NMPABA
TA KPUMIHOJIOTTT

3ATAJIbHUWA CKNIAQ AENIKTY CTBOPEHHSA HEBE3MEKM:
3A YN NPOTU?

bypauuHcbka lOcTuHa (acnipaHTKa)

JIbBiBCbKMI HalioHabHUI yHiBepcUTET iMeHi IBaHa OpaHKka
(HaykoBwii kepiBHuK: gou. [leHbkoBuy 0. |.)

V OOKTpMHI KpMMIiHAJIBHOTO IIpaBa OaBHO BeAyTbCs AUCKYCil wniono
JOLIIBHOCTI 3aKpimyieHHs B cTaTTsax Oco6nuBoi yacTuaM KK Ykpaiuu 3arajbHOTo
CKJIaZly HEJKTY CTBOPEHHS He6e3IeKy [IeBHUM 06'€KTaM KPMMIiHaJIbHO-IIPaBOBOI
OXOPOHN.

Ha pgymky T.B. LlepeTeni, «nopsif 3i 36epeXXeHHSIM CIIeIlialIbHUX CKIIaZiB
I7s1 BUIIAZKIB, SIKI BapTo 6yJio 6 OCO6JIMBO BUMOKPEMMUTM UYepe3 3HAUYEHHS,
IIOTY>XHICTD Ta IIOLIMPEHICTD AeSIKUX IPKepeJI Hebe3IeKy, OLIUIbHO IIepei6aunT
i sarajbHMM CKJIa[] CTBOPEHHS HeOe3MeKMu. Ajyle TaKuM 3arajJibHUM CKJIang
TIOTPIGHMI [JIsT IIOCUIJIEHOTO 3aXUCTY JIMLIEe HAaMBaXXIIMBILIOTO 6J1ara JIoauum — i
XUTTsI». [lomi6HOo € mo3uiyiss H. O. AHTOHIOK, IIPO Te, L0 «iCHYe IIOTpe6a B
HOPMAaTMBHIM perjiaMeHTallil BifTIOBiJaJIbHOCTI B MeXax 3arajlbHOI HOpPMU
3JIOUMHHUX [igHb, SKi CTBOPIOIOTH 3arpo3y CIPUYMHEHHSI CYCIIiIbHO
Hebe3MeuyHUX HaCigKiB y Buriszgi cMmepri. Llem KpoK 3a6e3neumuThb
IudepeHLINOBaHMUY iAXIL A0 Pi3HMX IIPOSIBIB CYCIIUIbHO HE6E3IIeUHOI ITOBEIHKM
0C06M, Y TOMY YUMCIIi TUX, IKi CTBOPWIIY HE6E3IIEKY AJIS XXUTTSA 0co6M». TO6TO BUeHa
MiATPUMYE IMiAXif, 3TiHO SIKOT0 BapTo Iepef6aunTty y umHHOMY KK VKpaiHu gk
3arajibHy, Tak i CIIelliaJlibHy HOPMY LIOAO HAEJIKTIB CTBOpPeHHsI He6e3meku. Ha il
IYMKYy, 3arajibHa HOpMa Majia 6 0XOIUIIOBaTM CO600, Y TOMY UMCIIi, 1 Ti HeJIiKTH
TIOCTaBJIEHHS B He6e3IeKy, sIKi CIielliaJlbHMMM HOpPMaMM Iiie He OXOIUIeHi. s
KOHCTPYKIIII 3arajIbHOI HOPMM IIPO IIOCTaBJIEHHSI B HE6E3IIeKYy aBTOPKa IIPOIIOHYE
BUKOPUCTATM MOJENb, SKY DO3IIISfaloTh 1HO3eMHI [AOCHigHUKM B. Annen
Crepmxuu (W. Allen Spurgeon) Ta Tepenc II ®entran (Terence P.Fagan),
BIZITOBIAHO [0 sIKOI BUPILIEHHS ITPO6JIeMM BiTIOBiZIaJIbHOCTI 3a IIOCTaBJIEHHS B
He6e3meKy 3[iMCHIOEThCS 3 BpaXyBaHHSM [IBOX I'DYII 03HAK: 1) ocoba 3Hae, 1o il
MOBeJliHKa € He6e3leYHOw, 2)II0BefiHKa 0c0o6M CBIAUUTH IIPO OCOGIIUBY
6aMAyXiCTb UM HEBUIIPaBAaHe HEXTYBaHHS JIIOACHKUM XUTTSIM. H. O. AHTOHIOK
BBaXXa€, 110 3MICT 3arajbHOI HOPMY, IKa 6 MiCTMUIIa 03HAKM OCHOBHOIO CKJIaZy
3JI0UMHY IIOCTaBJIEHHSI B He6e3IIeKy IIOBMHEH I'PYHTYBAaTUCS Ha 03HAKaX [isTHHS
Ta OCOGJIMBOCTSIX CY6'€KTMBHOI CTOPOHM. [IiSHHS IOBMHHO 6YyTM 06'€KTUBHO
He6e3MeYHNUM; 37IaTHICTh 3aBZaBaTy LIKOAY AJIsTI HbOTO Mae 6yTM iMaHEHTHOLO.
AmXe HemoOIIyCTMMO BeCTM MOBY IIPO HiSTHHSI IK HeGe3lleuyHe, SKIUIO Taka JMOro
BJIaCTMBICTb He 3MOXXe 6y TH [JoBeeHa, BUKOPUCTOBYOUM CTaHAAPT AOKa3yBaHHsI
«I103a PO3YMHMM CYMHIBOMY.
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To6TO 3 ILOTO BUIINIMBAE, L0 CYCIIINIbHO He6e3MeuHe HiTHHS, sIKe BUNHSE
BUHHUY, Ma€ 6YTU TaKMM, LIO 3a CBOEIO CYTTIO 37laTHE IIPU3BECTY [0 CTBOPEHHS
He6e3meKky, KpiM IIbOro, BOHO Ma€ O6YTM NPUYMHOI CTBOPEHHSI He6GE3MEeKM.
BuHHMI Ma€e YCBiJOMIIIOBATM TaKMUM XapaKTep CBOIO [iSHHS, a JO CTBOPEHHS
Hebe3reKy CTaBUTUCH abo 6aupy>xe, abo po3paxoOBYBaTHy, LI0 IisT He6e3reka He
HacTaHe.

M. 1. Topemik BBaXkae, [0 y KpMMiHaAIbHOMY 3aKOHi Ma€ 6yTH IepefibadeHO
SIK POOOBMM, TaK i BUAOBI CKIIafy IIOCTABJIEHHS Y He6e3IIeKy, TOMY O6I' PYHTOBY€E
HeOOXIZIHICTh CTBOPEHHS POZIOBOTO CKJIaZly IIOCTaBJIEHHS y He6e3IeKy, OCKITbKY
HUM MOXHa OXOIIUTY BCi BUITaJKM CTBOPEHHSI KOHKPETHOI He6e3IeKM JIJISI XXUTTSI
Ta 3[0pOB'SA MoAMHU. TakuM POAOBUN CKIIaZ Mae MOLIMPIOBATUCS Ha BUIAAKU
CTBODEeHHsI KOHKDeTHOI Hebe3meky, He Ilepefi6bauyeHl BUAOBMMM cKkilagaMmMu. Ha
OYMKY OOCIHIZIHMKA, «BIZICYTHICTb POZOBOTO CKJIa[ly IIOCTABJIEHHS y Hebe3IeKy
XXUTTSA 1 300POB'ss 06Mexye chepy KpUMiHaIBHO-IIPAaBOBOI OXOPOHY 0COOM».

Takox y IIpoekTi HOBoro KK Ykpaiuu B pegakiil ctaroM Ha 30.12.2022 p.
6y1a nmepen6adeHa CT. 4.3.5 «CTBOpPeHHsI He6e3eKy AJIsI XXUTTS UM 3T0POB's iHIIOL
JIIOAUHW», BiINOBIAHO A0 SIKOI HififiArae BiINOBiAaNMbHOCTI «0C063, IKa Hebe3IeKy
HaCTaHHS 0CO6JIUBO TSDHKKOI LIKOAY a60 3HAYHOI UM TSDKKOI LIKOAM 340POB'10 1IHIIOL
mopuHY: 1) cTBopMiia a6o 2) He BifIBEpHYJIa, 6yAyYM 3060B'I3aHOI0 Ta Marouwu
MOXIIUBICTD ii BifiBepHYyTM». TO6TO y LBOMY BMIIQAKy TaKOX MLIJIOCS IIPO
3arajJibHMUM CKJIA[ JEJIiKTy CTBOPEHHSI He6e3IleKM, IpM LIbOMY y LM pepakiiii
[TpoexkTy mepezbaueHi TAKOX 1 cIeLiajyibHI CKJIafy, sIKi CTOCYIOTBCSI LEJIIKTIB
cTBOpeHHs Hebesneky. OgHak y [TpoekTi HoBoro KK Ykpainu B pefakiiii CTAaHOM Ha
30.01.2023 p. 112 CTaTTHA BXe BifICYTHS, TO6TO Y LiMl pefakiii I[IpoexTy 3araribHUM
CKJIaZ] OEeJIIKTY CTBOPEHHSI He6e3MeKy 3alOAisHHSI iICTOTHOI LIKOAW IS XXUTTS 1
3[I0pPOB’sI IHLIOI MIOAVHYM BXe He Ilepei6aueHn, a Ilepefi6adeHi crieljiaybHi CKJIagu
ZIeJIiKTiB CTBOPEHHS HEe6Ee3IIEKN.

O. B. Kypcaes, HaBIIaky, He HiTPUMYE ifiel0 BBeZIeHHSI 3arajIbHOI0 CKJIafy
IIOCTABJIEHHSI § HeO6e3leKy B3araji LIoZ0 6yZb-sIKOro 06'€éKTa KpPMMiHAaJIbHO-
IpaBOBOI OXOPOHY, BBaXKarouu, LI0 Ile Majyl0 6 CBOIM HAaCJiKOM IIPaBOBY
HeBU3HauyeHIiCcTh. PaKkT HasgBHOCTI cUTYyallil He6e3neky IIOBMHEH BUPILIYBaTUCS
MeXaMU IIPOTUIIPAaBHOCTI, 3a SIKOI 0fHa 06CTaHOBKA BU3HAETHCS HE6E3IIEUHOLO0, a
iHnra — Hi. CrerjianbHi X IpaBuiia y I[bOMY BUIIaZIKy CKOHCTPYMOBaHi CTOCOBHO
eKCIUTyaTallii KOHKpPEeTHOro [DKepena IIifgBMuUleHOI He6e3leKy, i BMMararoTb
ypaxyBaHHSI KOHKPETHMX OCOGIMBOCTEM po6oTM 3 HMM. Ha OyMKy aBTODa,
IOLIUTBHUM € JIMIIe YKPYITHEHHS CKIIaZliB IOCTaBJIEHHS § HE6e3IIeKy Y 3B'sI3Ky 31
CTBOPEHHSIM BiITIOBITHMX KOHCOJIiJOBaHMX aKTiB, IJ0 BU3HAYAlOTh KPUTEPil TaKol
Hebe3neku/6e3nexku. 3 nporo npusopy T.B.LlepeTeni Bkasye, L0 «HE MOXHa
3amepevyyBaTy, L0 IIPM CKIIaZlaX CTBOPEHHSI HebOe3leKy, y IKUX IepefbdadeHUN
CIIOCi6 [isTHHSI, BM3HAUEHICTh Ta OJHAKOBICTb IIPM NPUTATCHEHHI 0C06M [0
KpMMiHaNbHOI BifTIOBiZJalIbHOCTI Kpaule 3a6esneuyloTbCs. .. OfHaK, .. i mpu
3arajibHUX JeIiKTaX CTBOPEeHHSI He6e3IeKy HeIOCTaTHbO JI0Ka3aTH, L0 0c06010
6yJia cTBOpeHa KOHKpeTHa Hebe3Ieka; KpiM TOro, IIOTPi6HO BCTAHOBUTH, LI0 HEO
6yJ1a ImopyLIeHa SIKAch, X04Ua 6 HeIycaHa HOpMa 06ePeXHOCTI, i TOMy CTBOPEeHHS
KOHKDEeTHOI He6e3IIeKM € CYyCIIJIbHO He6e3MeYHUM 1 IPOTUIIPABHUMY».
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He MOXXHa IIOTOAUTHCS 3 BULIeHAaBeJeHMM TBEPXEHHSAM, L0 HACJIiIKOM
nepenbayeHHsI BIANOBINANbBHOCTI 3a 3aralibHUM CKJIAZ JeJiKTy CTBOPEeHHS
Hebe3neky 6yZie IpaBOBa HeBM3HAYEHICTDb Yyepes Te, LI0 Y TAKOMY CKiIagi 6yne
BIICYTHI KOHKPEeTHM} CIIOCI6 UM 06CTaHOBKA BUMHEHHSI CYCIIIJIBHO
He6e3MMevyHOoro [MOigHHS ab6o IHWII O03HakM O6G'€KTUMBHOI CTOPOHM CKJIazy
KPMMIHANIbHOTO IIPABOIIOPYLIEHHS. AJDKe y LIbOMY CKiazi 6yze mepen6adeHo
CYCHUIBHO HebesIeuHe HisHHS, sIKe 32 CBOEX MPMPOZOI0 MOXKe IIPU3BOOUTHA O
CTBOpEHHSI He6e3IleKM, i BHACIIIOK BYMHEHHS SKOIO CTBOPIETHCS TaKa
He6e3reka, a TOMY He O6OB'SI3KOBO Ile BKa3yBaTU CIIOCI6 UM O6CTaHOBKY
BUMHEHHSI LIbOTO OisHHA. [locTaTHIM 6yZe BXXe TOro, L]0 BHACIIAOK BUMHEHHS
OisTHHSI 6yJla CTBOpeHa He6esmeka. CycriyibHa He6e3lleKka TaKOIro [isIHHS
3YMOBJIIIOETBCSI MOTO CYCIIIJILHO Hebe3meyHMM HacigkaMu. KpiM 11b0ro, Y TEKCTI
KPMMIHAJIBHOTO 3aKOHY HEJOLIJIBHO Ta M, MabyTh, IIPAaKTUYHO HEMOXJIMBO
BKa3aTy yCi CIeLliaJyibHI IIpaBwiIa, NOPYLIEHHS SIKMX IIPU3BeZle [0 CTBOPEHHS
He6esnmekyu isi O06'€KTIiB KPUMMIHANIBHO-IIPABOBOI OXOpOHM. TakK, y YacTUHI
HaM6iNIbII NOIIMPEHMX BUIIAAKIB IOPYLIEHHS CIIeIjiaJIbHUX IIPABUJI ITIOBOMKEHHSI
3 IIEBHMMMU KepejlaMy Hebe3IeKM LOLIJIbHO IepefibadaTy CIelLliajyIbHI CKIIaau
JEeJIKTIB CTBOPEHHS He6e3IIeKM, BUKOPUCTOBYOUM 6JIaHKETHI Aucro3uLil. [IpoTe,
11e He Ma€ 6YTY MacOBUM SIBUIIEM.

BapTo 3sasHaumTy, wo pomoBHeHHSA KK VKpalHuM 3arajlbHUMM CKIIaZloM
IEJIKTy CTBOpPEHHsI Hebe3leKyu He IIpu3BeZie OO0 HaAMIpHOI KpMMiHasisaliil,
OCKINIbKM HMM OyIOYyTb OXOIUIIOBAaTUCS Ti [HiHHS, SAKI He OXOIUIIOIOThCS
CIeIliaIbHUMM CKJIaflaMy, L0 BXe nepepbadeHi B KK Vkpaiuu. Kpim 11poro, y
TAKOMY CKJIaZii KpMMiHaIbHA BiZIIIOBIIaNIbHICTD 6yie Iepefi6adeHa 3a CTBOPEHHS
Hebe3IeKy He IJIsl BCiX 06'€KTIB KPMMIHANIbHO-IIPABOBOI OXOPOHM, a JIMLIE OIS
HaMO6IIbII BaXXJIMBUX — XXUTTS Ta 3[OPOB’'sT 0c06M, SIKi € 0COOGNIMBO LIIHHMMU Ta
HOTPE6YIOTh IIOCUJIEHOI'0 3aXMCTY, OCKIJIBKM BOHM 33 CBOEIO IIPMPOJIOI0 € OCUTD
«KPUXKUMM», TO6TO IM MOXKHA JIETKO 3aIIOAIiSTY iCTOTHY LIKOAY, SIKa YaCTO MOXe
6yTM He3BOPOTHOIO (MaT¥ HE3BOPOTHMI XapaKTep) a60 X Ha BifHOBIIEHHS 06'€KTa
II0 TIOIlepeAHbOr0 CTaHy 6yZie MOTPi6HO 6araTo 4yacy 4y pecypciB. BifgcyTHicTb
TaKOTO CKJIaZly IPM3BOAUTL OO II€BHMX IIPOTAJIMH Y KPMMIiHaJIbHO-IIPaBOBiN
OXOPOHI IIMX 06'EKTIB.

Tako>XX BapTO 3BEepPHYTM yBary Ha Te, L0 BifICYTHIN egUHMUM MiAXifn LI0ZO
TOro, 3a CTBOPEHHSI He6e3IleKM SKMM caMe 06'¢KTaM KPMMIiHaJILHO-IIPaBOBOL
OXOPOHM TIOTPI6HO KOHCTPYIOBAaTM 3arajJibHMM CKJIaZ [eJKTy CTBOPEHHS
He6esneku. YCi IOTOKYIOTHCS 3 TUM, LI0 TaKMM O6'€KTOM Mae OYTU XUTTS
JIIOOMHY, IIPYU YOMY YaCTMHA HaYKOBLIB BBaXKae, L0 ITbOT'0 AOCTAaTHLO. Ha IyMKy
IHLIUX, Ile Ma€ 6YTH XUTTS Ta 3TOPOB’'SI MIOAUHMU. Y [IbOMY KOHTEKCTI HaMbiIbLI
JOpeuHyM 6yZie IMiATpMMATH TOM IiAXif, BifOBIAHO OO SIKOTO Y 3arajibHOMY
CKJIa/i IeTIIKTY CTBOPEHHSI He6e3IeKy 06'€KTOM KPMMiHAIbHO-IIPAaBOBOI 0XOPOHMU
Mae 6y TH XXUTTS JIIOAVHMA, 8 TAKOXX 3[0POB’sI IIOAVHY, IIPY I[bOMY BapTO YTOUHUTH,
LI0 Ma€ WTUCS CaMe IIPO CTBOPEHHsSI Hebe3MeKy 3alofisHHA iCTOTHOI (a6o X
3HAYHOI) LIKOAM 310POB'10. OCKIIIbKM XXMUTTS Ta 3[0POB' JIIOAMHY — Iie Ti 671ara, sKi
HOTPEOYIOTh ITOCMIJIEHOTO 3aXMCTY, afKe 3aBOAKM IM 3a6esmneuyeTbesi QisudyHe
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iCHYBaHHS JIIOVHY, @ TAKOX BOHY € OCOOJIMBO IIIHHUMM SIK IJIsT CaMOI JIIOOWHH,
SIKiM TaKa He6e3IeKa CTBOPIOETHCS, TaK i I7IsI BCbOI'O CYCIINIbCTRA.

3arajioM MOXHA HaBeCTM TaKi apryMeHTM Ha KOPUCTb HeO6XifHOCTI
nepepn6aveHHsI Y KPMMIHAJIBHOMY 3aKOHI 3arajJIbHOTO CKJIaZly AeJIiKTy CTBOPEeHHS
He6esnekn. ITo-mepuie, Ile JOIIOMOXE YHMKHYTM IIPOTAlIMH B 3aKOHOAABUOMY
perymoBaHHi. [lo-Apyre, He 6yme 3aMBOr0 HaBAaHTAXEHHSI HA TEKCT
KPMMIHAJIBHOTO 3aKOHY LIJISIXOM ICTOTHOTO 30iIbLIeHHSI MOTO O06CAry 3
ypaxyBaHHSIM MOXJIMBUX CIIOCO6iB BUMHEHHSI CYCIIIIBHO He6E3MIEeYHOr0 NiTHHS,
BHACJIiZJOK SIKOT'O CTBOPIOETBHCHA HebesmeKa MOJIsl XUTTS i 3[opoB’st ocobu. Kpim
ILOTO, Ile [OIOMOXE He 3JIOBXMBATU HAIMIPHOIO KINBKICTI0O 6JIaHKETHUX
OUCIIOSUIIIM Y TEeKCTI KPMMIHANIBHOIO 3aKOHY. Ilo-TpeTe, BpaxoOByOYM
OVHaMIYHICTb PO3BUTKY CYCIIUIBHMUX BIJHOCMH Ha CY4YaCHOMY €Talll Ta YacToro
BUHMKHEHHS LIOpa3y HOBUX IDKepesl Hebe3leKky, IKi MOTpe6yOTh AOTPUMAaHHS
IpaBUJI IIOBOMXEHHSI 3 HMMM, 3aKOHOZaBellb iHOJZI He MOXe OIIepaTUBHO
pearyBaTy Ha TaKi 3MiHM CYCIIUIBHUX BiJTHOCHH.

3aranbHUM CKIIAJ OEJIiKTY CTBOPEHHS Heb6e3IleKy Ma€ 6y TH 3aKpilJIeHu y
Poagini Il Oco6nmuBoi uactuau KK Vkpainu «KpuMiHanbHi IpaBOIIOPYLIEHHS IPOTY
XUTTS Ta 370POB'ST 0C06M». FIoro KOHCTPYKITisi MOXe BUTITISaTy Tak. CTaTTs Ne.
«CTBOpEeHHSI He6e3IeKM MJIsl XXUTTSA UM 3J0POB'ST IHWIOL mopguHM». 1. YMucHe
BUMHEHHS 6y[b-sIKOTO [isTHHSA, [0 CTBOPMUIIO HE6GE3MEKY OJIsl XUTTS JIIOOUHYU, A
TAKOXX ICTOTHOI LIKOAM Ii 3Z[OPOB'10, KApa€eThCA... . 2. HeobepeXxHe BUMHEHHS 6y Ib-
SIKOTO [AisTHHS, LI0 CTBOPUJIO HE6e3IeKy AJISl XXUTTS JIIOAMHY, a TaKoX ICTOTHOL
LIKOAM 1 37[0POB't0, Kapa€eThCsl... . TAKMM YMHOM BiITIOBIZJaIbHICTL 32 CTBOPEHHS
Hebe3nmeky MOXHA AuUdepeHIliloBaT 3aJIeXHO Bif GopMM BUHYM, BCTaHOBMUBIIN
61IbLI CyBOpe IIOKApaHHS y BUIIAaZKy YMMCHOI GopMM BUHM i MeHLI CYBOpe — y
BUIIaZIKy HEO6EPEXHOI.

MOrALUEHHA CYAUMOCTI LW,0A0 OCIb, AKI BYUHUIIN
KPUMIHAJIbHI MPABOMOPYLUEHHA Y HEMOBHOJIITHbOMY BILLI

F'ynpxep borgaHa (cTygeHTKa)

JIbBiBCbKMI HaljioHaIbHUI yHIBepCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuK: gou. CeHb I. 3.)

CTaHOM Ha CBbOTOZHI, BPaXOBYIOUM DPO3BUTOK CYCIIJIBHUX BiJHOCUH,
BUMHMKAE 3HAYHA KiJIBKICTH COLIiaJIbHO-eKOHOMIUHMX IIpo6JieM, IIOB'SI3aHMX i3
361IbLIEHHSIM KiJTbKOCTI BUMHIOBAaHUX KPMMIHAIbHUX IPABOIIOPYLIEHD, TUM I1a4e
cepez HEIIOBHOJIITHIX, a HACIIiZIKY, sIKi BUHUKAIOTD IJIsI 3aCYIKEHO0I 0C06M, MOXYTh
3aJIMLINTY BifOUTOK Ha 6YAb-sIKiN cepi 11 XXUTTS y Manb6yTHbOMY.

Tomy, B yMOBax OZanbLIO PO36yNOBM AePXXaBHOCTI B YKpaiHi, a TAaKOX Ha
LINIAXYy ~ afamTarii HaI[loHAJIbHOTO  3aKOHOAABCTBA [0  3aKOHOZABCTBa
€Bpomneiicbkoro Cowo3y, BaXKJIMBOIO IIPO6JIEMOO, SIKY HEOOXiZIHO BMPILIUTH, €
mpo6JieMa CyAMMOCTI, a TaKOX 1l IToTalleHHs Ta 3HSATTS, TaK K CYAUMICTDb ZJist
oco6yu € CBOEPIHMM TaBPOM, LI0 IIepelIKo/pkae 11 KoMdopTHOMY Ta
TIOBHOI[IHHOMY XXMTTIO ZIaJIi.
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Iis1 TOTO, 1106 KpaLje 3'SICyBaTy OCO6JIMBOCTI ITOTALIEHHSI CYAMMOCTI LI0JI0
0ci6, IKi BUMHUIIM KpMMiHaJlbHe NIPABOIIOPYLIEHHSI Y HEIIOBHOJIITHBOMY BiIli,
BBaXXa€MO 3a JIOIIiIbHE AJIS [I0YATKy 3YIMHUTUCSA Ha TOMY, L0 TaKe CyAUMICTb Ta
sIK1 I O3HAKM.

BipnosizgHO #o yacTuHM 1 cTaTTi 88 KpuMiHambHOro KoZleKCy YKpaiuu (gaiti
— KK Yxpaiun), ocob6a BU3HAETbCS TaKOlO, LI0 Ma€ CYAMMICTh, 3 JHS HabpaHHS
3aKOHHOI CUIIM 06BUHYBAJIbHUM BMPOKOM i [10 IOrauieHHs a60 3HSITTS CYAMMOCTI.

OpHielo i3 Opo6reMol0 € BIZICYTHICTP Yy UYMHHOMY 3aKOHOAABCTBI
BM3HAYEHHSI CYAMMOCTI. [IpoTe, BapTO 3a3HAYMTH, LI0 3 IPUUHSTTSIM HOBOTO
KpmMminanpHOro Kopekcy VYKpalHy ILie NOMTaHHsS 6yhe BupiuleHe. 30KpeMa,
IIPOEKTOM HOBOI'O KOZEKCY (TeKcT ctaHoM Ha 30 ciunsa 2023 poky) mepem6adeHo,
L0 «CYAMMICTD — Ije IIPaBOBUM CTATyC, B IKOMY Ilepe6yBae 0c06a, 3acyzpKeHa 3a
BUYMHEHHSI KPMMIHAJIbHOTO IIPaBOIIOPYLIEHHS, 3 OHS HabpaHHS 3aKOHHOI CUIIU
06BMHYBaIbHMM BMPOKOM i 10 IHS 3HATTSI CYyAUMOCTi».

OCHOBHMMM O3HaKaMM CYAMMOCTI €: IePCOHAIIbHUM XapaKTep; 3B'A30K 3
BUMHEHHSIM KDMMIHaNIBHOTO IIPAaBOIIOPYLIEHHS; IIifICTaBO0 CYAMMOCTI €
06BMHYBaIbHMUY BUPOK CYAY, LI0 Ha6paB 3aKOHHOI CMUIIM Ta IKMM 0CO6Y 3aCymuUiIu
0 IEeBHOTO IIOKApPaHHS; CTPOKOBUM XapaKTep;, HACHIifAKM MOXYTb 6YTH SK
KPMMIiHaJIbHO-IIPaBOBOTO, TakK i 3arajibHOIIPAaBOBOT0 XapaKTepy.

K 3a3Havasocsi paHille, CyAUMICTD 3yMOBIIIOE HETaTUBHI HACIIIAKYU st
0co6M, TaK SIK il CIPUMHSATTS B IOZAJIBUIOMY € AOCUTb CTEPEOTUIHMM. Ilicns
Bil6yTTA IIOKapaHHs oco6a CTUKaeTbca 3 OOMEXeHHSM IIpaB, sKi
mepez6avaloTbCsl 6yAb-IKOI0 Trajly33io IIpaBa (HACHiKM 3arajibHOIIPAaBOBOTO
XapaKTepy, MOXJIMBICTD ICHYBaHHS SIKMX IIPSIMO Ilepefi6adeHa y 4.2 cT. 88 KK
Ykpainu). [lo mpukiazy, o6MeXeHHs], IIOB'SI3aHi 3 IIpaBOM Ha YCHHOBIIEHHS],
IIpaBOM 3afMaTU IIeBHI ITocazy, TOLLO. [Ipyroo rpyoo HacifIKiB € KpMMIiHAJIbHO-
IIPaBOBi, MPOTe 3 HUMM 0C06a CTMKAETHCS BXE IICIIST BUMHEHHSI HAaCTYIIHOIO
KPMMIHAJIbHOTO IIPaBONIOPYLIEHHS. Hampukiiaz, CyguMICTb MOXXe BM3HABaTUCS
KBanidikyoyow  O3HAKOW IIpM  BYMHEHHI  HOBOIO  KPMMIiHAIIBHOIO
IIPaBOIIOPYLIEHHS.

Tak0>X BaXXJIMBO 30CEPEAUTH YBAr'y Ha PO3MEXYBAHHI ITOHATD «3HSTTSI» Ta
«IIOTAlIeHHS» CYAMMOCTi. ['OBOpsiuM IIpO TIIOTalIeHHsI CYAMMOCTI, BapTo
yCBigOMITIOBaTH, LI0 BOHO BifI6YBAa€TbCA aBTOMATHMUYHO, a 3HSTTS CYAUMOCTI
BMMarae IIOCTAHOBJIEHHSI YXBaJIM IIPO JOCTPOKOBE 3HSATTS CYAMMOCTI cymoM. B
TOM 4Yac SIK IIOTallleHHsI CYAMMOCTI BifI6YBaeTbCsI B 060B'I3KOBOMY IIOPSIZKY: i3
3aKiHYEHHSIM IIepebiry BiTIOBIIHMX CTPOKIB 0co6a 6€3yMOBHO BBaXXaTUMETBCS
TaKolo, LJ0 He Ma€e CYAMMOCTi, TO IIif Yac 3HSATTS CYAMMOCTI CyZ HamineHUM
IIPaBOM 3HSATU CYAMMICTD Y BUNIAZKY AOTPUMAaHHS YMOB, Ilepefi6aueHMX CTATTELO
91 KK Vkpaium.

IlTe ofHA BifMIHHICTD IIOJISATA€ ¥ CTPOKAX 3HATTSI Ta ITOTallleHHSI CYAMMOCTI
— IoraLIeHHS CYAMMOCTI BiI6yBa€eThCsI ITiCIIsI CIUIMBY CTPOKIB, mepefbdadeHnx KK
YKpaiHy, B TOM dYac SK 3HATTS CYAMMOCTI € HOCTPOKOBMM IIPUIIMHEHHAM
o6MeXXeHb LIOZ0 3acymKeHOol 0coby i Bif6yBaeTbCsI 0 MOMEHTY 3aKiHUYeHHS
nepe6iry CTpoKy MmoranieHHs CyOUMOCTI
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Ockinbky MeTa HaUIOl pPo6OTM IIONSrajla B AaHAJ3i 0CO6JIMBOCTEN
TIOTalleHHSI CYAMMOCTI 0cif, sgKi BUMHMIIM KpPMUMiHaJbHe IIPaBOIOPYLIEHHSI B
HENOBHOJIITHBOMY BIIli, TO BapTO 3a3HAYUTM I[IPO I[IPUBIIIENOBaHICTE Ix
CTaHOBMLIA. 30KpeMa, 3arajbHi CTPOKM IIOTALIEHHSI CYAMMOCTI mepepab6adeHi
cratti 89 KK VkpalHmu, TIIpoTe OCOGIMBOCTI LIOZO HEIIOBHOJIITHIX
PeriaMeHTYOThCA cTaTTelo 108 I[boro KOZEKCY, Y sIKili 3a3HaYEHO, 1LI0:

«TakuMy, 110 He MalOTh CYAMMOCTI, BU3HAOThCSI HETIOBHOJIITHI:

1) 3acymKeHi o ITOKapaHHs, He IIOB'I3aHOr0 3 I036aBJIEHHSIM BOJIi, IIiCIIs
BMKOHAaHHS IIbOI'0 IIOKapaHHST,

2) 3acymXeHi A0 M036aBJIeHHS BOJ 33 HETSXKMI 3/T0YMH, SIKIIO BOHU
IPOTSArOM OHOTO POKYy 3 [HOHS BIifI6YTTS IIOKApaHHS He BUMHATH HOBOTO
KPMMIHAJIBHOTO IIPAaBOIIOPYLIEHHST;

3) 3acymxeHi [0 II036aBIIeHHS BOJ 33 TAEXKMHM 3/I0YHH, SIKLI0O BOHU
IPOTATOM TPBOX POKIB 3 JIHS BiIGYTTSI IIOKapaHHS He BYMHSATH HOBOTO
KPMMIHAJIBHOTO IIPAaBOIIOPYLIEHHST;

4) 3acymXeHi o M036aBJIeHHS BOJII 338 OCO6/IHMBO TSIKKHUH 3/I0YHH, SIKLIO
BOHM IIPOTSITOM II'ITM POKIB 3 AHS BiZI6YTTSA IO KapaHHS He BUMHSITH HOBOT'O
KPUMIHAJIBHOTO IIPABOIIOPYLIEHHSI».

AHasisyrouy Buile 3a3HaueHi ITOJIOKEHHSI, MOXXEMO CTBEPIKYBaTH, LIO
CTPOKM TIIOTALIeHHSI CYAMMOCTI HENOBHOJITHIX € MEHIIMMM, HDX LIOHAO0
IIOBHOJIITHIX 0Ci6, LI0 1 CBIAUMTL PO IIEBHY IIPUBUIEMOBAHICTb IXHBOTO
CTaHOBUIIIA.

BaxnmMBO 3ayBaXkUTH, LI0 Y BUIIAAKY, SKLIO 0coba, sIKa BUMHUIIA
KpMMiHaJIbHe IIPaBOIIOPYLIEHHS], Y TOMY YMCIIi B HETIOBHOJIITHBOMY Billi, Bifioya
TOKapaHHA i OO 3aKiHUeHHS CTPOKY IIOTALIEHHSI CYAMMOCTI 3HOBY BUMHMIIA
KpMMiHaJIbHE TIPABOIIOPYLIEHHS, TIIepe6ir CTPOKy MOrauleHHS CYAMMOCTI
TIepepMUBAETbCS Ta OOYMCIIIOETBCS 3 IIOYATKYy. Y TaKOMy BMIIaAKy CTPOKU
TOTalIeHHSI CYAMMOCTI OOUMCIIIOIOTBCSA OKpPeMO 3a KOXHe KpUMiHaJIbHe
PaBOIIOPYLIEHHS ITiciss (aKTUYHOTO Bi6YTTS IIOKapaHHS 3a OCTaHHE
KpMMiHaNIbHe IIPAaBONOPYLIEHHS.

ITincyMyeMo, IorauleHHsIM CYAMMOCTI Yy HEIIOBHOJIITHIX CIIifi BBaXXaTu
IPUOVHEHHSI CYOUMOCTL o0coby, sIKe BifI6yBa€TbCs aBTOMATUYHO IIiCis
3aKiHYeHHSI CTPOKiB, nepeftaueHux cTaTTero 108 KpuMiHaNIBHOTO KOAEKCY
VKpalHy, y BMIIaAKy, SIKL[O Taka ocob6a [0 3aKiHYeHHS CTPOKY IIOralleHHSs
CYOMMOCTi He BUMHUTDH HOBOTO KPMMIHAJIBHOTO IIpaBOIlOpyLIeHHs. [loranieHHs
CYOMMOCTI aHYJ0e KPMMIHAIbHO-IIPABOBI Ta 3arajbHOIIPABOBI HaCIiAKM
3acymKeHHs. 71 HEMOBHOJITHIX Taka aHYJALIA € HaZ3BUUYAMHO BaXXJIMBOIO,
3Ba)Kalouy Ha Te, L0 Y HMX II0IIepeny Lie Ififie XXUTTSI.
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[IOCTPOKOBE 3HAATTA CYAUMOCTI LLOAO OCIB,
AKI BYUHUNIN KPUMIHATILHE MPABOMOPYLLEHHS
Y BILI 1O BICIMHAZILUATY POKIB

Laeuatok Onbra (CTyaeHTKa)

JIbBiBCbKMI HaLiOHaIbHWI yHIBEPCUTET iMeHi IBaHa ®paHKa
(HaykoBwuii kepiBHuK: gou. CeHb I. 3.)

CymuMMiCTh, IIOPSAAOK T 3HATTS [JI HEIOBHOJITHIX € BaXXJIMBOO
Ipo6JIEMOI0, afKe Bif IIBOTO 3AJIEXXUTDH ITOAAJIbLIE XXUTTS 0Ci6, AKi BUMHMIIN
KpMMiHaJIbHe IIPaBOIIOPYLIEHHS Y Billi, KOJIY BOHM He [0 KiHIIs YCBiOMIIIOBANIHX 3
CYCIIUTBHOI TOUKM 30PY HACIIAKY IX AisTHb.

[TOHATTSI CYOAMMOCTI, 30KpeMa JOCTPOKOBOTO II 3HSITTSI LIOZO OCi6, sIKi
BUMHMIIM KpMMiHajlbHe IIPaBONODPYLIEHHS y BIilli A0 BICIMHAAIATM pOKIB,
JocIimKyBany Taki HaykKoBIli sik A.O. Pactok, B.B. T'ontina, O.A. I'putenko, ITJI. ®pic
Ta 6araTo IHIINX.

Ha cporoHi HeMae 3aKOHOaBYOr0 BU3HAYEHHSI CYAMMOCTI, OZJHaK IIPOEKT
HOBoro KpmuminanbHOro Kopmekcy Ykpainu (ctanoM Ha 30.01.2023) mepep6auae
JediHIiil0 AaHOro IIOHATTA. BigmoBiHO ho cTaTTi «[IOHATTS 1 3HAYEHHS
CYOMMOCTI». «CYOMMICTD — Ileé IIPpaBOBMM CTaTyC, B SIKOMYy Iiepe6yBae 0cC063,
3acymKeHa 3a BUMHEHHSI KPUMMIHAIILHOTO IIPABOIIOPYILIEHHS, 3 OHSA HabGpaHHS
3aKOHHOI CUJIY 06BUMHYBAJILHUM BUPOKOM CYAY i ZI0 IHSI 3HSTTSI CYOUMOCTI».

TakoX BaXXJIMBMM [KEpesioM [Jisi PO3YMIHHSI IIOHSITTSI CYOUMOCTL €
pexoMeHzallll, HaflaHl HaMBMLIMM CYZOBMM oOpraHoM B YkpaiHi. [TocTaHOBa
ITnenymy BepxoBHoro Cyay VYkpaium Big 26.12.2003 N216 «IIpo IIpaKTUKY
3aCTOCYBaHHSI CyZaMy YKpalHM 3aKOHOZABCTBA IIPO IIOTALIEHHSI 1 3HSTTS
CYOMMOCTI» BKa3y€ HAaCTYIIHE: «CYAMMICTIO BUCTYIIa€ IIPAaBOBUI CTaH 0COOM, IKUM
BMHMUK Y 3B'I3KY 3 Il 3aCy/>KeHHSM 10 KpMMIiHAJIbHOT 0 IIOKapaHHs i 3a GikcoBaHUX
Yy 3aKOHOZABCTBiI O6CTaBMH TSIrHe 3a CO06010 HACTAaHHS II€BHOI'O HEraTUBHOTO
pe3yybTaTy».

BifgmoBilHO [0 3aKOHOAABCTBA, 3HSITTSI CYAMMOCTI € IIpaBOM CyAy, 3a
KJIOIIOTAHHSIM 0CO6M, a He 0Tr0 060B'sI3KOM. JlaHe «IIpaBo» B 6araTbox HayKOBIIiB
BUKIINKae o6ypeHHs], 3okpemMa M.O.Kpacit, mnocumnarounmch Ha CT.538
KpuMiHanpHOr0 IIpOLIECYalIBHOTO KOAeKCYy YKpalHy, 30cepeXye yBary Ha
HeOo6XiZTHOCTI 11 BAOCKOHAJIEHHSI, 2 caMe L0 PO3IJIsf] IUTAHHS IIPO JIOCTPOKOBE
3HATTS CYAUMOCTI Ma€ 6y Ty caMe 060B'sI3KOM CYAY.

Cnip 3asHaumTy, L0 KpuMiHanbHUM KoZeKC YKpaiHy BCTAHOBJIIOE II€BHI
OCOGNIMBOCTI 3HSTTS CYOMMOCTI LIOAO 0Ci6, SIKi BUMHMIM KpUMiHaNbHE
IIPaBOIIOPYLIEHHST [0 [OCSATHEHHSI HUMM  BIiCIMHAfUSTUPIYHOIO  BIKY.
3aKOHOZAaBYOMY peryJil0BaHHIO LIbOIO IIMTAaHHsS, IIpuUcBs4YeHa cTaTTsa 108 KK
Vkpaiau. 3a 3arajJbHUMM IIPaBUIJIOM [0 TaKMX OCi6 3aCTOCOBYIOTBCH CT. 88-91 3
ypaxyBaHHSAM cT. 108 KK Vkpainu. 3BepHiMO yBary Ha 4.3 cT. 108: «JOCTPOKOBE
SHSATTS CYOMMOCTI IOIIYCKAETHCA JIMIIE LIOA0 0CcOo6M, sIKa Bifi6yJa MOKapaHHS Y
BUJIi T036aBJIEHHS BOJIi 32 TSDKKUM 260 OCOGIIMBO TSDKKUM 3JIOUMH, BUMHEHUN Y
Billi 10 BiCiMHAaAIATK POKIB, 3a HificTaBaMy, IepefibadeHMMY B YaCTMUHI IIePILIil
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craTTi 91 nporo Kopmekcy, miciisi 3aKiHYeHHSI He MEHII SIK IIOJIOBMHM CTPOKY
TIoralleHHSI CYAMMOCTI, 3a3Ha4YEHOTr0 B YaCTHUHI APYTiM 11iel cTaTTi». A BiiOBiAHO
Zio ctaTTi 91 KK YKpaiHy miZicTaBOO € BUIIPaBIIeHHS 3aCyZPKEHOT0, BJIacHe IIPO Iie
1 IeTbCS Y MEeTi IOKapaHHSI.

€ nBi 03HAKY, 260 X Z1Ba KPUTEPIl BUIIPABIIEHHS 0COOM:

1) 3paskoBa IIOBELiHK3;

2) CyMITiHHe CTaBJI€HHS [0 IIparfi.

Bsarasi BuIIpaBJIeHHSI 0CO6M € CY6'€KTMBHMM IIOHSTTSIM, B HayKOBil
JliTepaTypi 6araTo HayKOBIJIB BMUCJIOBJIIOIOTh CBOI CYMHIBM LIOA0 IIPaBUIIBHOCTI
BU3HAUeHHsI Ta JOKA30BOCTI KPUTEPIil0 «3pa3KoBa IIOBEIHKAY.

IIfozo CyMITIHHOTO CTaBJIEHHS [0 IIpalil. [To-1mepie, mif MM HOHATTSIM CIIif
PO3yMiTM ITOBHE Ta YeCHE BMKOHAHHSI TPYAOBUX 060B's13KiB. [To-IpyTe, 1le 03HAYAE,
L0 3aCy[KeHUM 3aIMa€TbCsl pOO60TO0, [isIbHICTIO, $IKA CXBAJIIOETHCS
cycuinbCcTBOM. llel KpuTepii BUKIMKAE 6araTo IIMTAaHb 4Yepe3 COIiaJIbHY
cutyarito B VYkpaiHi. BigmoBigHo p[o KpuMiHanmpHOTO KofAeKCy VYKpalH¥,
KpMMiHaNbHA BIANIOBIANIbHICTP B OKpPeMMX BMIIQZIKaX HACTa€ IIPY BUMHEHI
KPMMIHAJIBHOTO IIPABOIIOPYLIEHHST 0C06010, sIKa [OCSTTIa YOTUPHAALSTUPIYHOTO
BiKy. 3 ypaXyBaHHSIM 4acy Bifj6yTTsI IIOJIOBMHM CTPOKY IIOKapaHHsI ocoba 6ype
IIPUOIIN3HO «BIKY 3ZJ06YTTSI OCBITM» 1 IIOHSITTSI CYMJIIHHE CTaBJIEHHS OO IIpalil
BaXKKO  IIOEAHATM 3  peallbHMMM  O6CTaBMHaMM. TaKoX  IOJIiTMKaA
IIpaleBIaliTyBaHHS MOJIOZI B YKpalHi IIepe)XxuBa€ He OOMH 3 HaMKpaIIUX CBOIX
nepiogiB. IlpakTuka 3ady4yeHHSI HEMOBHOJITHIX A0 OQilLiMHOI Ipalli, Ha >XaJb,
TIOOMHOKA.

BapTo ckasaTu ¥ IIpo Te, L0 CYMJIiHHe CTaBJIEHHS [0 IIpalli Ta 3paskoBa
TIOBEeJIiIHKa MOXXJIMBI HE JIMLIE SIK Pe3yJIbTaT BUIIPABJIEHHS, ajie ¥ SIK Pes3yyIbTaT
IIPUCTOCYBaHHS.

lopo yMOB 3HATTSA CYOMMOCTI LIOZO OCi6, sIKi BUMHMIM KPUMIiHANIbHE
IIPaBOIIOPYLIEHHS [0 LOCATHEHHSI HMMM BICIMHAAIISATUPIYHOIO BiKY:

e BXe Bifj6yTe MOKapaHHS y BU1 1036aBJI€HHS BOJIi;

e 3aKiHUMJIAaCh He MeEHIIe SK II0JIOBMHA CTPOKY IIOTALIEHHSI CYAUMOCTI,
3a3Hay4eHoro B 4. 2 cT. 108 KK Ykpaiuu.

HacmigkoM 3HSITTSI HasiBHOI CYAMMOCTiI € IIOHOBJIEHHSI BCiX IIpaB Ta
MOXIJIMBOCTEN.

TakyM YMHOM, MMUTAHHSA JOCTPOKOBO 3HSTTS CYAMMOCTI LIOZO OCi6, siKi
BUMHWIM KPMMIiHaNIbHE IIPABOIIOPYLIEHHS Y Billi 10 BiCiIMHAAISITY POKIB, Ha HALIy
IYMKY, IOTpe6bye 6araTo YTOYHEHD 3 60Ky 3aKOHOZABLSA. BaXXJIMBO PO3yMiTH, 110
0Cco6M, SIKi BUMHMIIM KPMMIiHaNIbHI IIPaBOIOPYLIEHHS y Billi 0 BiCIMHafUSaTH
POKiB, TOTPe6YIOTh OCOBIIMBOTO 3aXUCTY.
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3AX04M NPOTUAII KIBEP3JIOYUMHHOCTI B YKPAIHI

OeHuyk OnekcaHAp (CTyAeHT)

JIbBiBCbKMI HaLiOHaIbHWI yHIBEPCUTET iMeHi IBaHa ®paHKa
(HaykoBwii kepisHuk: gou. CeHb I. 3.)

CygacHum eTan PO3BUTKY COIliaJIi30BaHOr0 CYCIIIBCTBA
XapaKTepU3YETbCSI aKTUBHUM BUKOPUCTAHHSIM eJIEKTPOHHO-06YMCITIOBaIbHUX
MalyH (KOMII'I0TepiB), CUCTEM Ta KOMII'TOTEPHUX MEPeX i MepeXX eJIeKTPO3B'A3KY.
BrpoBamkeHHsT HOBMX IT-TEeXHOJIOTiIM [a€e MOXJIMBICTD YAOCKOHAIUTH
¢yHKIIiOHYBaHHSA 6araTbox cdep I>KUTTEISTIBHOCTI, TaKuMX SK O6GOPOHWH,
eHepreTMKM, TPAHCIIOPTY Ta iH. PasoM i3 TUM, BiKPUTTSI HOBUX TOPM3OHTIB
KOMIT'IOTepM3aliii Hepo3pUBHO IIOB'I3aHE i3 MOSIBO0 HOBUX (POPM KPMMIiHAJIIBHO
IPOTUIIPABHOI  [OITIBHOCTI Ta  IHIIMMM  IIpOsIBaMM  HeZOOGPOCOBICHOTO
BUKOPMCTaHHS [OCATHEHb HAYKOBO-TEXHIYHOI0 nmporpecy. OfHi€lo i3 cepio3Hux
Ipo6JIeM HALIOI'0 CYCIUJIBCTBA € 3POCTAHHSI Ki6ep3JIOUMHHOCTI, U0 HEeraTMBHO
BIUJIYBA€ Ha BHYTPILIHIO €EKOHOMIUHY Ta COLIIaJIbHY CTA6GIbHICTD AEePXXaBU.

3acToCyBaHHSI Cy4YaCHMX IHQOPMAIIMHMUX TEXHOJIOTiM B IIPAKTUYHO YCIiX
chepax CYCHIIBHOTO DJ>XMUTTS, y TOMY YMCIi [JepXaBHUX 1 HeJep>XaBHUX
CTPYKTypaX, BMUCYBae IPo6JIEMY O6OpPOTBOM 3 KiGEP3JIOUMHHICTIO Y YUCIIO
OCHOBHUX. B YKpaiHi mpo6jieMa 60p0oTH6M 13 HElO YCKIIaAHEHA TUM, L0 CaM TEPMIH
«KI6EpP3JIOUMHHICTE» B OQILIMHMX HOPMAaTUBHO-IIPAaBOBMX [OKYMEHTaxX He
BM3HAUEeHO, HaBiTh He 3BaXKalouy Ha Te, LI0 IOHATTSA € 3BUYHUM SIK OIS
JIEKCMKOHY IIPAaBOOXOPOHHMX OpraHiB YKpalHM Ta [epXaB CBITy, Tak i1 Ans
IIPaBOBOI OKTPMHM HALIOI ZIepPXXaBU.

Y cBowo uepry, y patudikoBaHin YkpaiHoro KoHBeHIil Pagu €Bpomnu Ipo
Ki6ep3JIOUMHHICTD TIOHATTSI «KiGeP3JIOUMHHICTb» OXOIUIIOE IIPAaBOIOPYILIEHHS
IPoTH KOHOIEHITIMHOCTI; IPaBOIIOPYLIEHHS], IIOB'sI3aHi 3 KOMIT'IoTepaMu (IIPOTH
LJTICHOCTI Ta JBOCTYIHOCTI indopMariil); mpaBomOpyLIeHHS, IT0B'sI3aHi 3i 3MicToM;
IIPaBOIIOPYLIEHHS, [IOB'sI3aHi 3 IOPYLIEHHSAM aBTOPCHKUX Ta CYMDKHMX IIPaB.

IJo HOPMaTMBHO-IIPAaBOBMX aKTiB, $Ki BpEryJbOBYIOTb CYCIIUIbHI
BigHOCUHM Y chepi Kibepbearneku B YKpaiHi ciif BigHecTy: KoHCTUTYIIiI0 YKpaiHy,
KpuminanbHum kKogekc Ykpainy, KoHBeHIl0 IPo Ki6ep3JIOUMHHICTb, 3aKOHMU
Yxpainu «Ilpo iHbopmariito», «[Ipo 3axucT iHPopManii B iHGoOpMaliNHO-
TeJIeKOMYHIKaIIMHUX CUCTeMax», «IIpo fepXXaBHY TAaEMHMUIIIO», «IIpo HaI[ioHAIIbHY
6e3rnexy YKpaiHu» umcrieHHi ykasu [IpesupeHTa YKpalHu Ta iHLII HOPMaTUBHO-
paBoBi akTy. TakoXX BaroMe 3HaueHHs Mae 3akoH YKpaiuu «IIpo OCHOBHI 3acagu
3abesneueHHs Kibepbesreky YKpaiHu».

AHaini3 cypoBol IpPakTMKM 3acBifidye, LI0 Ha CBOTOAHI B YKpaiHi €
TIOLIMPEHMMM TaKi Kibeps3JNoumHM, SK HeCAHKI[iOHOBaHe BTPYYaHHS B PO6OTY
aBTOMAaTM30BaHMX CHUCTEM, LIAXPAMCTBO i3 BMKOPUCTAHHSIM eJIEKTPOHHO-
06UYMCITIOBAJIbHOI TeXHIKM, POSIIOBCIOZXKEHHSI BiZIeOoIpoAyKIIil mopHorpadiuyHoro
XapaKTepy y KibeprpocTopi Ta iHLII He3aKOHHI omeparlii 3 BUKOPMCTAHHSIM
€JIEKTPOHHO-00UYMCITIOBAJIbHOT TexHiku. To6To, KibepTepopmu3M Lie He Ha6GyB
3HAYHMX MacLITabiB B HaLIiM Zlep>XXaBi, IIPOTe OCTAHHI HeraTUBHI TeHZeHIIl
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CBiguaTh IIPO HEOOXIAHICTH II€PEeXOAy IIPAaBOBOIO PEryJloBaHHS 60pPOTbOM 3
Ki6ep3JI0OUYMHHICTIO Ha HACTYIIHUIM eTall.

27 yepBHs 2017 poky YkpalHa 3a3HaJia MacoBUX KibepaTak LIJISIXOM BIJIUBY
Ha KOMIT'IOTEPHI CUCTeMM HEeBiJOMOI'0 Ha TOM MOMEHT Bipycy. B pesynbTari Bipyc
«Petya.A» a6o «mbr locker 256» CIpPUMUYMHMB IIOPYLIEHHSI PO6GOTM YKPaiHCBKUX
IepXaBHUX IMiATIPUEMCTB, YCTAaHOB, 6aHKIB, Mefiia Ton10. HeraTMBHMY BIINIUB 6YII0
3[IiICHEHO HaBiTh Ha Be6-pecypcu Kibepmoirinii Ta City>x61 CIIel3B'si3Ky YKpaiHy,
LI0 € Baromol0 IIPo6JIeEMOl0, apKe JZlaHi opraHM € cy6'eKTaMm 60poTbOM i3
Ki6ep3JIOUYMHHICTIO Y Hallil AepXaBi. [JaHa aTaka IIPOAeMOHCTpPYBalia HeJOJIiKy
Ta BPasIMBiCTh HAI[iOHAJIBHOTI'O IIPABOBOTO PETYIIIOBAHHS JaHOI IPO6IIEMMU.

JloriuruM B6aYaeMO BUIUIEHHSI TaKOro 3axoZy 60poTb6u 3
Ki6ep3JIoYMHHICTIO B YKpaiHi, IK ITOCUIIeHHS ITI0KapaHb 3a IXx BUMHEHHSA. B fTanOMYy
KOHTEKCTI BapTO 3a3HAYMTH, LI0 33 OCTaHHI poku Ao Posginy XVI KpuMiHanmbHOToO
Kopekcy YKpaiHM BXXe BHOCUIIMCH 3MiHM JleKinlbKa pasiB, B TOMY YMCIIi ¥ LIOZO
3MIHM CaHKI[i CTaTey AAHOI0O HOPMAaTUBHO-IIPABOI'O0 aKTy, BUKIIIOUEHHS Ta
IomoBHeHHs Posfiny HOBMMM cTaTTssMU. [IpoTe, BpaxoByloouu 6e3IepepBHUMI
PO3BUTOK iHQOPMALIIMHMX TEXHOJIOTiM Ta GOopM BUMHEHHS Ki6ep3JIOUMHIB, BapTO
pO3yMiTH, LIO MOXIJIMBMM € HACTAaHHSI MOMEHTY, KOJIM UMHHI CaHKII He
BIANIOBIAATUMMYTh HETaTMBHYM HACJIIAKAM LIKIJIMBUX OiSIHD Ki6ep3JI0UMHIIIB.

HacTymHo0 BUIINIEHO0 HaMM TEH[EHINEI0 € IIOCUIIEHHSI MDKXHapOZHOTO
CIiBpOGITHUIITBA Y chepi 60poTh6M 3 KibepalmouMHHICTIO B YKpaiHi. [ToTpeba y
MDKHapOOHOMY CIIBpOOITHMIITBI 3'ABMIIach, IIepedyciM, BHACJIIJOK MacOBOI
TIOSIBY TPAHCHAITIOHAJIbHUX KOMIT'IOTEPHMX 3JI0YMHIB, CKIIQAHICTh IKUX CBIIUYUTD
IIPO Te, LI0 XXOAHA epXXaBa He 3[aTHa X Io0J1aTy, IOKJIaZlalouMCh BUKITIOUHO Ha
BrnacHI cuim. OCKiIBKM Ha CBITOBOMY piBHI 60poThb6a i3 Ki6ep3JIOUMHHICTIO
po3rnoyajiach MayKe Ha IeCATUIIITTSI paHille, HDK B YKpalHi, IepelHSITTS JOCBIiAY
IHIIMX KpalH OYeBMIHO Lie HNOBIUM 4Yac IepebyBaTMMe B IIePejliky OCHOBHUX
TeHJIeHI[iMl PO3BUTKY IIPaBOBOr0 PeryJiloBaHHSA 60pOTbOM 3 Ki6ep3JIOUMHHICTIO B
HaLIiM JepXXaBi.

O6MiH BifOMOCTSIMM OIIE€PaTUBHO-PO3LIYKOBOIO XapaKTepy 3 IHWINWMM
JepXXaBaMM y CIIpaBax PO Ki6ep3JIoYMHM, BUI3[ UIEHIB CIIiY0-OIIEPATUBHUX
TPYII 32 KOPAOH Ta IPUMHSTTSA IPalliBHUKIB IIPaBOOXOPOHHUX OPraHiB iIHO3e MHUX
IepxXaB B YKpalHi [jisi NIPOBeAEHHS CII/UMX i OIepaTMBHO-PO3LIYKOBUX i
TIO3UTUBHO CHPUATMME OO6MIHY [OCBifly Ta MmigBMIIeHHI0 KBaidikaril
MpaljiBHUKIB IIPaBOOXOPOHHMUX OpPraHiB. B CBIT/II €BpoiHTerpaLiHMX MIPOIieciB
BaXJIMBOO i YKpalHM € [eMOHCTpaIlisi TOTO, LI0 MM TOTOBI IIPOTUCTOSITH
3arposaM HaMCTPiMKille 3poCTalouoMy BUAY 3TIOYMHHOCTI.

TakoXX 3amobiraHHsl Ki6ep3JIOUMHHOCTI Ma€e MICTUTM B €061 3axonu
OifBULIEHHS PIBHA IIMGPOBOI IPaMOTHOCTI HaceJIeHHS, CIIPUSHHS B IIPOCYBaHHI
IHAMBIZYaNbHUX 3ac06iB 3axMCTy oco6ucTol iHdopmalll Ta BCTAaHOBIIEHHS
IIpaBUJI KOPUCTYBaHHS I'poMazisHaMu KibepripocTopoM. BifnoBizHo fjo ITporpamMu
gisnbHOCTi KabineTy MiHicTpiB YKpalHy, 3aTBepIXeHOl ITocTaHoBO KabiHeTy
MinicTpiB Vkpaium Big 12.06.2020 poxy N2471, MinicTepcTBo nudPpoBOL
TpaHchopMmallil VKpaiHM 3aIll0YaTKyBaJyi0 HaI[iOHAJIbHUM IIPOEKT 3 LMPPOBOL
TPaMOTHOCTI, OCHOBHOI0 METO0 SIKOTO € HaBUMTM 6 MIIH. YKpPAiHIIB IIMGPOBiNn
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rpaMoTHOCTI 3a 3 poky. OCTaHHE HOOCIIMKEHHSI CBIJUMTH PO Te, L0 IMPOBi
HAaBMYKYM HaceJleHHS YKpaiuu 3pocnu Ha 5, 2%, a cepep JOZei CTapLIOro
TIOKOJTiHHSI 1Ie¥ ITIOKa3HMK 3pic Ha 4%.

MoXxeMO 3pOo6MTM BMCHOBOK, IIO 361IbLIEHHSI KiJIBKOCTI Ki6ep3arpos B
HaUIi¥ AepXaBi Bce aKTYyalbHIUIMM POOGUTL NMUTAHHS ONTMMisallil IIpaBOBOrO
perymioBaHHsI pgaHol cdepu. Bucoka JaTEHTHICTP Ta HeJOOGPOCOBICHe
BMKOPUCTAHHSA iHQOPMALIIMHMX TEXHOJIOTiM CTBOPIOIOTh BCE HOBIILII MOXXJIMBOCTI
KPMMIiHAJIbHO IIPOTUIIPABHOI AiSSIbHOCTI Ta BMMAaraiThb KapAMHAJIBHO iHLINX
HifXO0HIB [10 3aM06iraHHsA KPUMIiHAJIbHUM IIPAaBOIIOPYLIEHHSAM, SIKi BUMHSIIOTBCS Y
BIpTyaJIbHOMY IIPOCTOPI Ta CTBOPIOIOTh 3arPO3y AJIsI CYCIIUIBCTBA.

NMPOBJIEMAU 3AKOHOZJABYOI'O PErYJIlOBAHHA NMNOTEPMNIJIOIO
Y CKN1IAAI KPUMIHAJIbHOI'O NMPABOIMNOPYLUEHHA,
NEPEABAYEHOIO CT. 152 «3I'BAJITYBAHHSA» KK YKPAIHU

[opoxuHcbka AHXenika (CTyAeHTKa)

JIbBiBCbKMI HaliOHaIbHWUI yHIBEPCUTET iMeHi IBaHa OpaHka
(HaykoBa kepiBHuus : gou. CeHb 1. 3.)

3akoHOaBelb IIPUCBATUB ILinui po3gin y KpumiHanmbHOMY KofeKci
Ykpaiuu (gaini — KK Ykpainyu) Kp¥MiHalIbHUM IIPaBOIIOPYLIEHHSIM IIPOTH CTaTEBOI
CBO6OZM Ta CTaTeBOI HEeOTOPKAHOCTL ocobu. Lle 3ymMOBIIEHO TMM, L0 IIPaBO Ha
CTaTeBY CBOOOZY Ta HEOTOPKAHICTD € OAHMM 13 HaMIBaXXJIMBILIMX OCOOMCTUX IIPaB
JIIOAMHY, 1 MOT0 IIOPYLIEHHSI Ma€ IPSIMUM HEeraTUBHUM BIUIMB Ha IICUXiuHe Ta
disuyHe 300pOB’st 0CO6M, I HOpMaJIbHE XUTTS.

3BepHeMoOCsI [0 CT. 152 «3rBanTyBaHHS». 11 ciuns 2019 poky HabpaB
4yyMHHOCTI 3akoH VYkpaiHu «IIpo BHeceHHS 3MiH [0 KpuminanpHOro Ta
KpuMiHanmbHOrO IIpollecyanbHOro KofeKciB VYKpaiHM 3 MeTow pearnisaril
nonoxeHb KoHBeHIi1 Paiy EBpOIN IIPo 3ar106iraHHsI HAaCUIIbCTBY CTOCOBHO XXIHOK
1 IOMaLIHbOMY HaCUJIbCTBY Ta 60pOTHOY 3 MMM sIBMLIaMu» Bif 06.12.2017, 3rifHO
3 AKMM IsI CTaTTsI BUKIIaZleHA B HOBIiM pepakilii. PaHinle 3reanTyBaHHSM
BBaXAJIUCS: «CTaTeBi 3HOCMHM i3 3aCTOCYBaHHSIM (Ii3sMYHOIO HaCUIIbCTBA3,
IIOTPO3M MOIr0 3acCTOCYBaHHSI abo 3 BUKOPUCTAaHHSIM 6e3II0PafHOTO CTaHy
noTepminoi ocobu», asge Temep, 3TiAfHO 3 YMHHUM 3aKOHOM IIPO KPUMIiHAJIbHY
BIINOBIAANbHICTh, 3I'BAJITYBaHHS IONSATAE Yy BUMHEHHI [if CEKCYyaJIbHOTO
XapakTepy, IIOB'I3aHMX 13 BariHaJlbHMM, aHaJIbHUM ab60 OpalbHUM
TIPOHMUKHEHHSIM B TiJI0 IHIIOI 0cO6M 3 BUKOPUCTAHHSIM T'eHiTanin abo 6yb-sIKOT0
iHLIOTO IIpeiMeTa, 6e3 [OOGPOBINMBHOI 3roAyM IIOTepHiIol ocobu. OueBUIHO,
06'€KTMBHA CTOPOHA 3HAYHO PO3LIMpPEHa.

Hapasi unzaani KK YKpaluy 3aKpilitoe reHepHo HeNMTpaJibHi BUSHAUeHHS
arBanTyBaHHsa (cT. 152 KK Vkpaimm) i BiAMIHHOTO Bifi HBOT'O CEKCYaJIbHOTO
HacuinbcTBa (CT. 153 KK Ykpalun), y AKUX OPUPOAHI 6i0/I0riuHi BigMiHHOCTI Mix
YOJIOBIKOM 1 XXiHKO10 JI0 yBaru He 6epyThbcsi. B6auaeMo HeO6XiHICTb pO6UTH Take
3aCTepeXXeHHs], afKe I1e IOSICHIOEThCS TUM, 110 B OKPEMUX CUTYaLlisIX IT0JI0XXEeHHS
IPO OLHAKOBICTH KPMMIiHAIBHO-IIPABOBOI OXOPOHM chepy CeKCYalbHOI'O XXUTTS
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YOJIOBIKIB 1 XIiHOK BCe XX He JOTPMMYETBCS (OMUB. PO Ile HMXUe). 30KpeMa B.L
MapkiH 3a3Hauvae: «SIk 6yTH y pasi HeZJo6pOBIIbHOI'0 IIPMPOAHOI'0 CTAaTEBOI'0 aKTy
XXIHKM II0ZI0 YOJIOBiKa, 32 TKOT0 IPOHUKHEHHS «B TIJIO iHIIOI 0cO6M» (YOJTOBiKa) He
Bi6yBaeThbcs? llJo pobuTH B CUTYaLlisAX, KOJIM IPOHMKHEHHS Bil6yBa€ThCSI B TiJIO
cy6'ekTa 37I0UMHY?» B TakoMy BMITIafiKy HeEO6XimHO 3BepHYTMUCS HOO CT. 153
«CekcyanbHe HacuibCcTBO» KK Vkpaluwu, 1o nepepbadyae BUMHEHHS 6yOb-sIKUX
HACUJILHUIIbKUX JIil CEKCYaJIbHOI'0 XapaKTepy, He MOB'sI3aHUX i3 IPOHUKHEHHSIM
B TiJ10 iHLIOT 0c06, 6€3 JO6POBITBLHOI 3r0AM IIOTEPII0l ocobm. [TpoTe faHa CTATTS
nepenbavae BUMKIIIOYHO HACMJIBHMIBKI [mil, ski, BigmoBigHo p»o IlocTaHOBMU
O6’eguanoi ITanatu KKC BC Big 07.12.2020 y cmpasi N2 562/1629/17, 0XOIIIIOIOTH
nposiBM  (Ii3sMYHOIO Ta IICUXIYHOTO HAacMIJIbCTBA, a TaKOX BUKOPUCTAHHS
6€3II0paZfHOr0 CTaHy IIOTEPIUIOro. Halmpukiiaz, IKio BiI6yBaeTbCsI CTaTEBUM aKT
(xoiTyc) LUITXOM 06MaHY YO0JIOBiKa, TaKi AiTHHS He BBAXATUMYThCSI KPMMIiHAIBHO
KapaHMMM, OCKIJIbKM 4epe3 BiICYTHICTb HacMJIbCTBa 3acTOCyBaHHS CT. 153
«CekcyanbHe HacuinbCcTBO» KK VKpalHM BMKIIIOYAETHCS. 30BCIM IHLIA CUTYyaLlis
«3I'BaJITYBaHHSI», L0 €, OUeBUAHO, HECIIPABeIJINBUM JI0 IIOTEPITIJINX-UYOJIOBIKIB.

Buxopsuy 3 BUILLIeHaBeAeHOI0, AOXOAMMO IO BMCHOBKY, LI0 XIHKa MOXe
6yTM 3rBaJITOBaHa LDISXOM KOITYyCy, IHIIOIO BariHaJIbHOTO, aHAJIbHOIO YM
OpaJIbHOTO IIPOHMKHEHHS B II TiIJIO 3a JOIIOMOI0I0 CTAaTeBOr'O YJIeHa YOJIOBIKa,
IHLIOI YaCTMHM MOro TiJla UM O6YAb-sIKOrO IIpeAMETy, SIKLIO TaKli [isTHHS
CeKCYaJIbHOTO XapaKTepy 3ZiMCHIOITHCS IIPOTYU BOJIL IIOoTepminol. OKpeMol yBaru
OoTpebye YTOYHEHHS], [0 Y BUIIaAKY 3I'BAJITYBaHHS YOJIOBiKa XKiHKOI MOXJIUBE
aHaJIbHe, OpaJibHe IIPOHUKHEHHSI 6y Ib-TKOI0 YaCTUHOO TiNla abo ImpefiMeTa, OKpiM
BariHanbHOro. lle MOsICHIOETBCA TUM, LI0 Aucno3uilis crtaTTi 152 KK Ykpaium
neper6avyae ByUIIEHABEeZeHY I€HETpAllil0 BUKJIIOYHO B TIJIO IHLIOI 0CO6M, TO6TO
notepminoro. OTXe, BariHalbHe MPOHMKHEHHS B TIJI0O CY6'€KTa BUMHEHHS
KPMMIHAJILHOI'O IIPABOIOPYLIEHHS i ZIit0 ITi€l CTATTi He MifIIazae.

Y cy4acHiM Teopil KpMMIiHaJIBHOTO IIpaBa IIPOLOBXYEThHCSI II0JIEMiKa IIPO Te,
4y MOXe XiHKa 6yTH cy6'eKTOM 3rBanTyBaHHS. Taki HaykoBLi, sk O.M. KocTeHKo,
B.M. Ky11, LI KoTtok, O.M. ITaceH1ok, O.B. CHHEOKMY HAIIOJIETTIMBO apI YMEHTOBYIOTh
HeZIOLIbHICTh KpMMIiHaIi3arlil 3rBaJITyBaHHs Y0OJIOBIKIB XXiHKaMu. Tak, Ha YMKY
B.O. CMHEOKOT0, Yepe3 IPUPOZHI 0CO6JIMBOCTI YOJIOBIKIB 1 XXiHOK HEIIPUITyCTUMO
IOPUANYHO OITiHIOBATM Jil YOJIOBIKIB, sIKi I'BaJITYIOTh XXiHOK, TaK caMo, SK i mil
XIHOK, SIKi BCTYIIAlOThb y CTaTeBi CTOCYHKM 3 YOJIOBikaMm 6e3 iXx HO6POBUIBHOL
sropgu. Ha J7oro mOrJsf, Ije € «LITyYHMM» OTOTOXHEHHSM, sSIKe He BPaXOBYE
reHziepHi Ta $isioynoriydi 0co6IMBOCTI XIHOK Y 3aranbHOMY PO3YMiHHI i HaBiTb
IIPUHMXYE IXHIM CTaTyC Y KPMMIHOJIOTIYHOMY aclekTi. BueHi, mpisBuuia sSIKuX
HaBe[eHI BUIe, IIePeKOHAHI, L0 ifjess MpO Te, L0 3rBaJITYBaHHS YOJIOBIKIB €
3JI0YMHOM, BBaXKAETHCS ITOMMUIIKOBOO, OCKIJIBKM irHOpy€E I'eHJIepHi BiAMiHHOCTI,
SIKi 3aKJIaZleHi MIPUPOJIOI0 i BTINMIOIOTH IIPUHIIUII B33aEMOJIOIIOBHIOBAHOCTI MiX
yosioBikaMu Ta XiHkamu. O.M. KocTeHKO BBaXkae, II0 TPAIJISIOTHLCS BUIAAKMY,
KONy HaMipu 3abesmeuuTu reHAepHy piBHiCTE y KK VkpaiHu peanisyroTbes
HeBzano. OHMUM i3 aprYMEHTIB € Te, IO 3 IT03MIJil ICHMXO0aHaITUYHOI KOHITeMIil
YOJIOBiKaM BJIaCTMBA MAaCKYJIiHHICTD (TIOB'sI3aHa 3 aKTMBHICTIO, arPECUBHICTIO Ta
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cagu3MOM), TOZI SIK XXiHKaM — peMiHHICTh (II0B'sI3aHa 3 TaCUBHICTIO, Ma30Xi3MOM
Ta IPUMHATTSAM 6e3[0pafHOol IT03MIlii), LI0 CIIBBiIAHOCHUTHCA 3 IIPUHIIAIIOM
COLIialIbHOT0 HATypasiaMy. Ha Hall IIorisag, BuULeHaBeeHi M03uIlil BUKIIMKAOTh
TIeBHI 3aCTepeXXeHHsI Ta He 30BCIM CHIiBBifHOCSATBCH i3 Cy4yacHUMM 6GadyeHHSIM
CeKCyaJIbHMX 3HOCMH YOJIOBiKa 1 >XiHKM. JI0 NpPUKIIaZy, HasBHICTb epeKIlil
abCoJIIOTHO He 03HAYa€E CBifoMe 6a)XaHHS YOJIOBiKa BCTYIIaTU B CTAaTEBi CTOCYHKH,
TaKk caMO fK i 11 BIiACYTHICTb He YHEMOXJIMBIIIOE IIPOHMKHEHHs. To6To, 3
¢disionmoriuHol CTOPOHM IIIJIKOM MOXIJIMBUM BapiaHT 3I'BaJITYBaHHS JXiHKOO
YOJIOBiKa IIPUPOAHUM LIISXOM.

dk migcyMoK, Ha Haw norisig, cT. 152 KK Vkpaiuy Mae HUM3Ky HeZ[OJIiKiB, 110
CTOCYIOTBCSI HPO6JIEMATHMKM MOXIJIMBOCTI 3IBaJITYBaHHSI YOJIOBIKa >XiHKOIO
OPUPOOHMM  LIISIXOM, OCKIIbKM aHajis 3asHayeHol CTaTTi [I03BOJISIE
CTBEPIXXYBaTH, L[0 BMKOPUCTAHHSA KOHCTPYKLIl «B TUIO iHIIOI JIIOJVHW»
nepez6ayvae, L0 IIOTEPIIION 0COO00 Bifi 3I'BAJITYBAHHS LIJISIXOM BariHaJIbHOIO
TIPOHMKHEHHS MOXe 6y TU BUKITIOYHO XiHKa. BBaxkaeMo, 1110 He06XiHO BUKIIaCTH
3a3HavyeHy CTaTTIO B iHLIIM pefakilii, sika 6 mepepbavana MOXIIMBICTb 6yTuU
IIOTEPIIUIMM BiJ] 3rBaJ/ITYBaHHS SIK XXIHKaM, TaK 1 Y0JIOBiKaM, 110 6 3a6e3I1eumnIio
OOTPMMAaHHSI KOHCTUTYLIMHMX Ta MDKHApOOHMX IIPMHIIMIIIB PIBHOCTLI Ta B
OLHAKOBIM Mipi 0XOPOHSIIO 6 CTaTeBY CBO6OAY Ta HEZIOTOPKAHICTD SIK XIHKY, TaK i
YOJIOBIKa.

OB’EKTUBHA CTOPOHA CKJTIARY KPUMIHAJIbHOIO
NMPABOIMOPYLUEHHSA, NEPEABAYEHOIO Y. 1 CT. 139 KK YKPAIHU

Jlucko l0nis (cTyaeHTKa)

JIbBIBCbKMI HaljioHalbHUI yHiBepcUTET iMeHi IBaHa ®paHka
(HaykoBuii kepiBHuK: gou. CeHb I. 3.)

KoHcTuTyLisi YKpaiHM Ta 4YMHHI MDKHapOAHI ZoroBopy, paTu(iKoBaHI
VKpalHolo, rapaHTyOTh IPaBO KOXHOI'O Ha OXOPOHY 3[I0POB's, IKe € OOHUM 3
HaMBAXJIMBIIIMX IIpaB mofguHu. Y cTaTTi 6 3akoHy YKpainu «[Ipo OCHOBM
3aKOHOZABCTBa IIPO OXOPOHY 3I0POB’sl» 3a3HAUEHO, LI0 KOXEH T'DPOMAafsTHUH
YxpaiHy Mae IIpaBo Ha KBanipikoBaHy MeAuuHy fornoMory. [TopylieHHSI aHOTO
IIpaBa € He[JOYCTMMMM i CTaHOBUTb CO600 BENIMKY CYCIINIbHY He6E3IIEeKY, TOMY
3aKOHOMAaBeIlb BCTAHOBIIIOE KPMMIHANbHY BIifIOBINANbHICTD 3a Taki isTHHS,
30kpeMa i B cTarTi 139 KpuminanbHOro xozekcy Ykpaium (gami — KK Yxpaiun)
«HeHalaHHSA [OIIOMOTY XBOPOMY MEAMUYHNUM IIPAL[iBHUKOM».

Ons goTpMMaHHSI NIPUHIIUITY 3aKOHHOCTI IIpM 37iMCHEeHHI KBanidikaril
BUMHEHOTO O0CO6010 KPMMIHAJIbHOTO IIPABOIOPYLIEHHS [OLIIIBHO [eTaybHO
PO3IJIIHYTM CKJIQI TaKOro KpPMMIHAIBbHOTO IIPaBOIIOPYLIeHHSI. OCO6JIMBO
IVICKYCiTHOO € 06'€KTMBHA CTOPOHA HEHAJIJaHHS JOIIOMOTI'Y XBOPOMY MeAUMYHUM
paI[iBHUKOM.

3a KOHCTPYKIIi€l0 06'€KTMBHOI CTOPOHM CKJIaZ] KPUMIiHAJIILHOTO
IPaBOIIOPYLIeHHS, nepenbauenoro 4.1 cT. 139 KK Vkpaiuu € popmanbHuUM, TO6TO
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060B'SI3KOBOI0 03HAKO0 O6'€KTMBHOI CTOPOHM € JIMLIE CYCIIJIBHO-He6e3IeyHe
NisTHHA.

3 aHamisy pgucnoautii 4. 1 cT. 139 KK VkpaiHu BUIIIMBAE, L0 06'€KTUBHA
CTOpPOHA HEHAZaHHS  [OOIOMOrYM  XBOPOMY MeAVMYHMM  IIPAlliBHMKOM
XapaKTepU3YEThbCS TiNIbKM 6e3MisNIbHICTIO0. AJle, B TEOPIl KpMMIiHaJIbHOIO IIpaBa 3
LILOT'0 IPUBOAY iCHY€E IBa MifIXOON.

BI. BorsikoBa, E.d. Kopaienko, Pl JleMexa BKa3ylOTh, L0 06'€KTMBHA
CTOpPOHA ZIaHOI'0 CKJIaZy KPMMIHAJIbHOI'O ITPABOIOPYLIEHHS XapaKTePM3YEThCs
CYCHUIbHO He6e3MeYHUM [OiTHHAM, LI0 € IIOBEJIHKOO Y BUTIISAAL 6e3isNIbHOCTI,
sIKa BUPaXKaeThCSA B IIOBHI BiMOBI 100 HafaHHA MeAMYHOI JOITOMOT Y, 8 TaKOX
BTl HEHaZJaHHI B HEOOXIAHOMY 06Cs131 17151 KOHKpPeTHOI cuTyallil. To6To, ofgHa rpymna
BUEHMX BBaXXalOTh, II0 CYCIUIbHO-He6e3lIeUHe OiTHHS XapaKTepPM3YETbCsS He
TiIIBKM «YMCTOIO» 6e3hisTITBbHICTIO, a i «3MilIaHOow» (KoM IEeBHI Ail MeAUYHUM
MIPaI[iBHUKOM BUMHSIIIMCSA, ajie X He 6YJI0 JOCTaTHbO B KOHKPETHOMY BUIIALKY).

[MpepcraBuuky papyroro miaxozny (AL Kopo6ee, O.C. IlapaMOHOBa)
BBaXKAlOTh, L0 O06'€EKTMBHY CTOPOHY IIbOI0 CKJIaQZly KPUMIHAJIILHOTO
TIPaBOIIOPYLIEHHS YTBOPIOE JIMILIE «YUCTa» 6e3isTIbHICTD, TO6TO II0BHA BiMOBa y
HaZlaHHI [OIIOMOTY XBOPOMY MEAWMYHMM IIPAIL[iBHMKOM, a BCl IHLII BUIIafKMU
noTpi6bHO KBanidikyBaTu 3a cT. 140 KK Ykpaiumu.

Binbil 06I'pyHTOBAaHMM BUAAETHCS MEPLIMI IIiZIXiJl, OCKIIbKY CaM II0 cobi
TIPUIIOM [0 3aKJIaZly OXOPOHM 3ZI0POB'ST XBOPOT0, TKUI CKapXXUTHCS, HAaIIPMUKJIIaJ, Ha
6inb y IPYZHIM KITITI, @ TAKOX JMOro orysy (To6TO BUMHEHHS HU3KM [i) 6e3
MIPOBEZIEHHSI 060B'I3KOBUX HOAATKOBUX AOCIiMKeHb (HaIpuKIIaf, KapAiorpamMu
cepus, exokapgiorpadii Touio) Lie He CBiAYMTH IIPO BUKOHAHHS MeAUYHUM
MIpPaLliBHMKOM CBOTO O60B'sI3Ky. SIK CBIgUMTBH Cy[oOBa MpPaKTMKa, CYAU TeX
JOTPUMYIOTBHCSA IIBOTO IIiAXO0AY.

TakuM YMHOM, BpaxOBYIOUM BULIeCKa3aHe, MOXXHA 3pO6UTHU BUCHOBOK, L0
KpMMiHaJIbHe IIPaBOIIOpyLIeHHS, IepefbadeHe 4.1 ¢cT.139 KK YKpalHy, BUMHSIETbCS
y bopMi «umcTol» 6e3miAITBHOCTI abo «3MilIaHOI» 6e3misTTBHOCTI (HeHaZaHHS
IOTIOMOTM B HEO6XiTHOMY 06Cs13i).

E S KopHieHko BKasye, 10 kBanidikaris KPMMiHaJIbHOT O
IpaBOIIOPYLIEHHs], Iiepem6avyeHoro 4. 1 cr. 139 KK VkpaiHu, BuMarae
BCTAQHOBJIEHHSI [BOX KpPUTEPIIB: 06'€KTMBHOrO (HasIBHICTb OGOB'SI3KY [isITH
TIeBHMM UMHOM) i CYy6'€KTUBHOTO (MOXJIUBICTD HisITH IIEBHUM UMHOM).

Bupiuryroun NOUTaHHS PO HAasBHICTD UM BIACYTHICTL Yy MeEOUYHOTO
IpaliBHMKA OOGOB'SI3KY MiATM II€eBHMM YMHOM, HeEO6XigHO 3BepTaTuCsa .o
BIZITIOBIAHMX HOPMaTUBHO- IIPAaBOBUX aKTiB y chepi 0OXOPOHM 3[0POB’s], @ TAKOX 0
TUX, IKi PETYIIIOI0Th HisVIbHICTh MeAMYHMX IIPALliBHUKIB.

OCHOBHUMM [JOKYMEHTOM, SIKUM DerjlaMeHTye€ HOisyIbHICTP MeOUYHOTO
npaiiBEuKa, € OCHOBM 3aKOHOAABCTBA YKpAIHM IIPO OXOPOHY 3[OpPOB's Bix 19
nucTonaza 1992 p.. Mo>XkHa BMOKPEMUTY TaKi 060B'I3KM LI0/I0 HaZJaHHSA MeAMYHOL
ZIIOTIOMOTM XBOPOMY Di3HMX BHUZIB: 1) 060B'SI30K HaZJaHHSI €KCTPEHOI MeAWYHOL
momoMoru (cT. 35); 2) 060B's1I30K HaZJaHHSI ITIePBUHHOI MeIMYHOI AormoMoru (CT. 35-
1); 3) 060B'I30K HaZJaHHS CIIeLliali30BaHOl MeAUYHOI orToMoru (35-2); 4) 060B's130K
HaZJaHHA BMCOKOCIIeIfiaizoBaHoi MepuuyHoi gomomoru (cT. 35-3); 5) 060B's130K
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HafaHHA HaliaTuBHOI moromoru (CT. 35-4); 6) 060B'A30K 3AiICHEHHS MeOUYHOL
pea6iniTariii (cT. 35-5); 7) 060B'sI30K HaZlaHHS MeAMYHOI JIOTIOMOTI'Y i3 3aCTOCYBaHHS
TeneMeauIMHEM (CT. 35-6).

HacTynauM KpuTepieM mis kBanidikalil sragaHoro BuLie KpYMiHaJIBHOTO
IIPaBOIIOPYLIEHHS € CY6'€KTUBHUM KPUTEPIM, TO6TO HEOOXIAHO BU3SHAUNUTH, UM MaB
MeAWYHMI IIPaIliBHMK, 3 YpaxyBaHHAM KOHKDPETHOI O6CTAaHOBKM, MOXJIMBICTH
BMKOHATM CBif 060B'I30K. BMOKPEMITIOIOTH MMOBaXXHi IIPMYMHMY, KONV MEeOUIHUNA
MIPaIjiBHMUK LiICHO He Ma€ 3MOT'M HaZlaTy Z[OIIOMOI'Y XBOPOMY.

10.0. lllomiga BKa3ye, L0 ITif] HOBaXXHUMM NIPUUYMHAMY, IKi BUKITIOUAIOTh
BifimoBiganpHIicTh 3a CT. 139 KK Vkpainy, 3asBuyay po3yMilOTbCSI Pi3HOMAHITHI
06CTaBMHY, SIKi MEPELIKODKAIOTh MeAMYHOMY IPAIliBHMKOBI HafaTU XBOPOMY
ZIOTIOMOT'Y, 30KpeMa Helepe6opHa CuiIa, CTaH KpPaHbol HeO6XiZHOCTI (HalIpMKIIaz,
HEeO6XiAHICTh HAZaTM IIE€PLIOYEProBYy ZHOIIOMOI'Y 6iNbIl TSDKKOXBOPiM 0CO06i),
XBOp0o6a CaMOro MeIUYHOTO IIPAI[iBHUKA, BiZICY THICTD 151 HAZJaHHSI KOHKPETHOIO
BMUAY momoMory Keamidikaiii, 3HaHb, 06J1agHaHHA UM JIKIB (SKLI0 MeAUYHUM
MIPaI[iBHUKOM BXMTO 3aXOMiB LI0Z0 BUKIINKY HaJIEXXHOT0 QaxiBLis).

TakoX, ZIesIKi HAaYKOBI[i BKa3y1OTh, [0 XapaKTEPHOIO 03HAKO0 06'€KTUBHOI
CTOPOHM € 06CTAaHOBKA BUMHEHHSI KPUMIHAJILHOTO IIPABOIIOPYIIEHHS, IIPYU SIKiM
oco6a MOBMHHA BBAXXATMUCSI XBOPOIO Ta IOTPE6YBATY MeAUYHOL JOTIOMOTI.

OTxe, [OCHIAMBLIM O6'€KTMBHY CTOPOHY CKJIaZly KpPMMIHAJIbLHOI'O
IIPaABOIIOPYLIEHHS, IepefbaueHoro 4.l cT. 139 KK Ykpaiuu, JOLIINIbHO 3ayBaXkKUTH,
110 B HAyKOBIM JIiTepaTypi iCHye 6araTo AMCKYCIMHUX NUTaHb Ha JaHy TEMY, L0
YTPYAHIOE 3[iICHEHHS KPMMIiHaNbHO-IIPaBoOBoOI KBanidikalil Ta BIJIMBaE Ha CTaH
IIPaBO3aCTOCOBHOI IPaKTUKM. TOMY, IPOIIOHYETHCSI BHECTM II€BHI 3MiHM B 4.l CT.
139 KK VkpalHM B YaCTMHI KOHKpPeTH3allil 03HaK 06'€KTMBHOI CTOPOHM CKIIafy
ZIaHOT'0 KPMMIHAJIBHOT'O IIPABOIIOPYLIEHHSI.

NMPU3HAYEHHA NMOKAPAHHA 3A CYKYIHICTIO KPUMIHAJIbHUX
MPABOMNOPYLUEHb: NMOPIBHAHHA MPOEKTY KPUMIHAJIbBHOIO
KOAEKCY TA YAHHOI'O 3AKOHY

Hasapko BepoHika (cTygeHTKa)

JIbBIiBCbKMI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHuK: gou. CeHb I. 3.)

P03BUTOK YKpPAIHCBKOIO CYCIIUJILCTBA 3YMOBIIIOE 1 IIOTpe6y 3MiHM HOpPM
3aKoHOAABCTBa. UnHHMM KpuMminanbHuM kogmekxc Ykpaiam (gmami — KK Ykpaiumn)
BXe CTaHOM Ha CbOTOAHI MICTUTb JOCUTB 3acTapiny dinocodito KpuMiHaNIBHOIO
3aKOHY Ta He BIAIIOBiJae BMMOraM MDKHApOAHUX 3060B'sI3aHb YKpaiHMU.
BigmoBiHO, dYepe3 Ile Ha [aHMUM MOMEHT TpMBAe pO3pob6Ka IIPOEKTY
KpuminanbHOro Kofiekcy YKpaiuu (gami — [IpoexT).

BipTak, ITpOEKT € JOBOJIi paiuKallbHUM Ta BCTAaHOBIIIOE 6araTo HOBEJI AJIs
CUCTeMM YKPATHChKOTO KPUMIHaIbHOT0 IpaBa. OfHUM i3 HOBOBBEJIEHD € TaKOX i
TIeBHa 3MiHa IIpaBWI IIpU3HAYEHHs ITOKAPAaHHS 3a CYKYIIHICTIO KPMMiHaIbHUX
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IIpaBoOIIOPYLIEHD. BapTo fleTanbHiNIe POITTISTHYTH, SKUM X YMHOM [jaHe IUTAHHS
BUPILIYETHCS B IPOEKTi KpUMIHAIIBHOT O KOZEKCY.

715 TOrO, 11106 ITOPIBHATHM IpM3HAYEHHS IOKAPAaHHS 3a CYKYIIHICTIO, BapTO
PO3IJISIHYTH, LI0O Iifi IOHSATTSM «CYKYIIHICTh KPMMIiHaJIbHUX ITPaBOIIOPYLIEHb»
posyMie ITpoeKT (KOHTPOJIBbHMUM TeKCT cTaHoM Ha 30.01.2023p). CaMe BM3HAYEHHS
«CYKYIIHICTb KPMMIiHaJIbHMX IIPABOIOPYLIEHb» 3HAYHO DPi3HUTBCS 3 THUM, LIO
Mictutbest y KK Ykpaiuu. ITpoeKT 3aKpilljitoe, L0 CYKYIIHICTIO KPUMIiHAIBbHUX
IPaBOIIOPYLIEHD € BUMHEHHS 0C06010 IBOX UM 6ifIbIlle IIPOCTYIIKIB ab60 OBOX UM
6inbuIe 37T0UMHIB: 1) 33 XXOZeH 3 AKMX ii He 6YJI0 3aCYIDKEHO i 2) 3a KOXEH 3 IKUX [0
0Cco6M MiAIAraloTh 3aCTOCYBaHHIO KPUMMIHAIbHO-IIPaBOBi 3aco6u. OToX, Yy ITpoeKTi
He 3aKpiITIOETbCS IIOJIOXKEHHS IIPO Te, L0 KPMMIiHANbHI IIPAaBONIOPYLIEHHS
IIOBMHHI 6YTU IepefibadeH] pisHMMM CTATTSIMM a60 PiSHMMM YaCTUMHAMM OLHIET
ctaTTi OcobnuBoi yacTuuM KK Vkpainu. lle TakoXX BUXOAUTD i3 MOJIOXKEHD, IO Y
ITpoekTi mepef6adyeHo NyLIe TaKi BUAYU MHOXMHHOCTI, SIK: CYKYITHICTb IIPOCTYIIKIB,
CYKYIIHICTD 3JIOUMHIB Ta pelMAUB 3JIOYMHIB. TO6TO BULAETHCS, L0 CYKYIIHICTD
KPMMiHaJIbHUX IIPABOIIOPYLIEHD IIOTJIMHAE COOO0L0 1 TOHSTTS «IIOBTOPHOCTI», afpKe
y TIpoekTi He 3akpimyieHuM} Takui BUA MHOXMHHOCTI $SIK IIOBTOPHICTB
KPMMIiHaNIbHUX IpaBonopyuieHb OKpiM 116010, [IpOEKT ¥ BU3HAYEHI CYyKYIIHOCTI
KPMMIiHAJIbHUX [IPABOIIOPYLIEHb PO3MEXOBYE TaKi KaTeropil K IIPOCTYIIOK Ta
3JI0YMH, Ha MiZICTaBi TOro, 0 MHOXMHHICTIO He BU3HAETbCS BUMHEHHS 0CO600
IIPOCTYIIKY Ta 3JI0YMHY.

Ilfoo0 1npM3HAYEeHHS IIOKApaHHS 3a CYKYIHICTIO KPMMIiHAIbHUX
IIPaBOIIOPYLIEHD, TO BOHO 3HAYHO fleTanbHille BperynboBaHe, HX y KK Vkpaiun.
BipnoBizHO, y ITpOEKTI 3aKpinieHO HACTYIIHI eTany NpU3Ha4YeHHsI ITOKapaHHS 3a
CYKYIIHICTIO 3JIOUMHIB:

1) cyn npu3Hayvae IIOKapaHHs 32 KOXXHUM 3JI0YMH OKPEMO,

2) ckiaziae MOKapaHHs, NpM3HAYeHi 3a KOXHUM 3JI0YMH, OKPiM YiTKO
BM3HAUYEHUX BUIIAZKIB, O SKMX HE 3aCTOCOBYETbCSH IIPUHIUII CKIIaZaHHS
IIOKapaHb, Ta

3) BM3HAUAE OCTATOYHE IIOKApaHHSA 3 YpaXyBaHHSAM O6MeXeHb,
nepen6adeHux y ITPOEKTI.

OToX, Ilepuie, II0 BapTO 3asHAUYUTM — IPUHIUI CKIAZlaHHSA He
3aCTOCOBYETHCS Y BUIIAZKY IIPM3HAUEHHS OCHOBHOI'O ITOKapaHHs Y BuZi urrpady i
YB'SI3HEHHS Ha IIeBHUM CTPOK a60 [OBIYHOTO YB'SI3HEHHSI, af)Ke TakKi IoKapaHHS
BUKOHYIOTBCSI CAMOCTIVHO. 3a3HaUyeHa 3acaZia IePeryKyeThCsI 3 HOPMOIO YaCTUHU
3 cratTi 72 KK VYkpaiuu. PanHinle BkazaHa yacTuHa 3 cTaTTi 72 KK YkKpaiuu
nepenbayae, L0 OCHOBHE IIOKapaHHSA y BuUZL WITpady CKIafaHHIO 3 iHIIMMU
BUaMM ITIOKapaHb He Mijiarae Ta BUKOHYETbCS CAaMOCTIHO.

Takox y IIpoekTi 3a3HaueHO, 110 Y pasi Mpu3HauyeHHs Xo4ya 6 3a OfUH
3JI0YMH [OBIYHOTO YB'SI3HEHHS, TO OCTATOYHE IIOKApaHHS IIPU3HAYAETBCS 3a
TIIPUHLUIIOM IIOTJIMHEHHS IIOKapaHHs y BUJAlL YB'SI3HEHHS Ha IEBHUM CTPOK
IOBIYHUM YB'I3HeHHSIM. Take IIOJIOXXEHHS TaK0X 3aKpilyieHe i y YMHHOMY 3aKOHi.
BapTo TakoXx pmonaTy, 10 [IPOEKT He OIEpPYE MOHATTSM «II036aBJIEHHS BOJIi»,
HATOMICTb BUKOPUCTOBYEThHCS «YB'sI3HEHHA». OKPiM I[bOTO, Y BUIIAAKY ifiearbHOL
CYKYIIHOCTI 3JI0OUMHIB OCTaTOUHE ITOKapaHHs Cy[ BM3HAYA€E LIJITXOM IIOTTIMHEHHSA
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MEHII CYBOpPOTO OUIBLI CYBOPMM, a y pasi, SKUJ0 IIpM3HA4YeHi [IOKapaHHS €
OOHAKOBMMM 33 BUJOM i PO3MIpOM, — LIJIIXOM BU3HAUYEHHS Yy PO3MIipi OFHOTO 3
TaKMX IIOKapaHb.

KpuMminanpuuit Komekc VYKpaiHM Iiepefbadae, II0 IIpM CKJIAfaHHI
OCTaTOYHE IIOKAapaHHS 3a CYKYIHICTIO KpMMIiHaAIbHUX IIPABOIIOPYLIEHb
BM3HAYAETHCSI B MeEXaX, BCTAHOBJIEHMX CaHKII€0 CTATTi (CAHKIi€0 YaCTMHU
ctarti) Oco6bmmBoi uvacTuHM KK Vkpaiuu, sika Iiepefb6adae 6iyibuI cyBope
TIOKapaHHA. A TakKoX, SIKUI0 Xoua 6 OfjHe i3 KpMMiHaNbHUX IIPABOIIOPYLIEHb €
YMUCHUM TSDKKUM a60 0COGJIMBO TSHKKUM 3JIOUMHOM, TO CYJ MOXe IPU3HAUUTHU
OCTaTOYHEe ITOKAapaHHS Yy MeXaX MaKCMMAaJIbHOTO CTPOKY, BCTAaHOBJIEHOIO AJIS
JaHOTO BUZY ITOKapaHHs B 3aranbHin yacTuHi KK Ykpaiau. Ha mpoTuBary ibomy,
ITpoeKT BXe y 3arajbHill YaCTMUHI YiTKO PO3MEXOBYE, B IKMX MeXaX IIOBUHHE
IPM3HAYATUCH OCTATOUHE ITOKAPAHHSI 3aJIeXKHO Bif] CTYIIEeHS TSHDKKOCTI HaMbimbLI
TSDKKOTI'0 3JI0YMHY, LLI0 BXOAUTD [0 CyKYITHOCTL.

BifnoBiiHO, BpaxoOBY0UM PO3MEXYBaHHS KaTeropiy CyKyIIHICTb 3JI0YMHIB
Ta CYKYIHICTBb IIPOCTYIKIB, [IPOEKT Ilepefibavyae HACTYIIHI 3acafy NMpU3HAUYeHHS
TI0OKapaHHSA IIPY CYKYITHOCTI IPOCTYIIKIB:

1) cyn mpmu3HadYae IOKApaHHSI 32 KOXXHUM IIPOCTYIIOK OKPeMO, 2) SIKILO
IpM3HAYeHi IOKapaHHSA OOHOI'0 BUAY, — CYH CKJIaZlae iX y NepefjbaueHUX MeXax B
3aJIeXXHOCTI Bifj BULy CaMOT0 [TOKapaHHsI, Ta IPU3HaYa€ OCTATOYHE ITOKAapaHHS, 3)
SIKIIO IIPM3HaUeHl IIOKApaHHS PI3HMX BUIB — BM3HAUa€ IIOCIIOBHICTH IX
BUKOHAHHS.

BapTo 3BepHYTH yBary Ha Te, 1110 Hi cTaTTs 3.3.6. « [IpM3HaYeHHS IOKApPaHHsI
3a CYKYIIHICTIO 3JIOUMHIB», Hi cTtarTa 3.3.7. «[IpM3HaAYeHHS IIOKapaHHS 3a
CYKYIIHICTIO IPOCTYIKiB» He Iepefbadae IpM3HAUEHHS JOLATKOBUX IIOKapaHb
Hopsii 3 OCHOBHMM, IIPOTe IIPUIIYCKAEMO, LI0 [AaHe IIUTAHHS ILle O6yne
BperynboBaHe HAaCTYIITHUMMU peflaKIlisiMy [TpoeKTy.

He 3anmuiaetbcsi mosa yBaroro IIpoeKTy 1 IpM3HadYeHHsSI IOKapaHHS Yy
BUITAZIKY, SKLIO ITiCIIsI HA6paHHsI 3aKOHHOI CUJIM BUPOKOM CYAY 6ye BCTAHOBIIEHO,
110 3acyZpKeHa ocoba BMHHA Lie i B IHIIOMY 3JI0YMHi / IPOCTYIIKY, BUMHEHOMY IO
HabpaHHS 3aKOHHOI CUJIM [IUM BUPOKOM.

OTXe, IK BXXe 6YJI0 BULIE CKa3aHO, IPOEKT HOBOro KpuMiHaIBHOTO KOAEKCY
€ JOCUTDb PafUKAIIbHMUM. BapTo TaK0OX 3a3HAYMTHM, LI0 IIPU3HAUYEHHS ITIOKApaHHS
3a CYKYIHICTIO KPMMIHANIBHUX IIPAaBOIIOPYLIEHb AeTallbHille BpPeryJiboBaHe Ta
TIIeBHUM YMHOM O6MEXY€e OUCKPEIliiHI IOBHOBaXXEHHS CYAHIB IpM BU3HAYEHHI
OCTAaTOYHOTO IMOKapaHHS, aHDK y UMHHOMY 3aKOHi, 110, BBAXXAEMO, IIOBMHHO
TIO3UTMBHO BINIMHYTY HAa CAaMy CUCTEMY IIpU3HAUeHHsI [IOKapaHH 3a CYKYIIHICTIO
KpUMiHaJIbBHUX IIPABONOPYLIEHD.
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niaAMIHA AUTUHA: NOPIBHAHHA CT. 148 YAHHOIO
KPUMIHAJIbHOIO KOAEKCY YKPAIHU 3 MPOEKTOM HOBOI'O
KPUMIHAJIbHOIO KOZEKCY YKPAIHU

MoTouHsK BikTopis (cTyaeHTKa)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHuK: gou. CeHb I. 3.)

HanioHanbHe KpUMiHaNbHE 3aKOHOZABCTBO IIpeZicTaBisie KpuMiHaNbHUN
kopekc Ykpaiuu (gasni — KK Ykpaiun), mpuinusaTuii 5 kBiTHA 2001 poKy, iKuyt Ha6paB
yyHHOCTI 1 BepecHs 2001 poky. KK VkpaiHu — € egMHMM HOPMaTUBHO-IIPABOBUM
aKTOM, IKUM Ilepenb6adae, sIKi OisSHHS € KPMMIiHAJIbHO IIPOTUIIPAaBHUMM Ta SIKi
3axXoAy KPUMIiHAJIbHO-IIPAaBOBOI'0 BIIMBY MOXYTb 6YTH 3aCTOCOBaHi o ocobu y
pasi ix BumHeHHS. ToMy HaneXXHo chopmynboBauui KK YkpaiHu € 3amopykoro
IOTPUMMAaHHSI 3aKOHHOCTI B CYCIIJIBCTBI, 3aIl06iraHHSI BYMHEHHIO CYCIIJIBHO
Hebe3NMeuyHux iSHb, a B pasi IX BUMHEHHSI NPUTSITHEHHS BUHHMUX 0Ci6 110
BIITIOBIAANIBHOCTI, UMM caMe 3abe3NeumuTb [AOTPUMMAaHHS IIPaBONIOPSAKY Ta
BIJHOBJIEHHSI CIIPAaBEJIMBOCTI.

IMpote umuHuUM KK VkpaiHu yxe moTpebye pedbopMyBaHHS 3 METOIO
BUIIPABJIEHHS II€BHUX HEJOJIIKIB, SIKI Y HbOMY IIPMCYTHI, [JISI TOTO, 106 BiH Mir
e@eKTVMBHO BUKOHYBAaTy CBOIO POJIb. TOMY IIPOIIOHYEMO ZeTaJIbHilIe PO3TIISHYTH,
HACKIiNIbKY IIPOrPeCUBHUM € MPOeKT HOBoro KK Ykpainu, ony6i1ikoBaHMY CTaHOM
Ha 30 ciuHa 2023 poKy, Ha OCHOBI aHalli3y KPMMIiHaJILHOTO IIPABOIIOPYLIEHHS
«ITigMiHa AUTUHM», B TIOPiBHSAHHI 3 unHHUM KK YKpaian.

CratrTtss 148 umaHOro KK VkpaiHuM mepep6auyae Take KpUMiHabHe
IIPaBOIIOPYLIEHHS K MiAMiHA AUTUHY, TKe cOpPMyJIbOBaHe K «IIiffMiHa YyXOi
OUTVHY, BUMHEHA 3 KOPUCIIUBUX a60 IHUINX OCOBUCTUX MOTUBIB».

CratTs 4.6.12. mpoekTy HoBoro KK Ykpainu nepefi6adae Take KpuMiHalIbHe
IPaBOIIOPYLIEHHSI K IIiAMiHA MAaJIOJiTHBOI JAUTHUHY, siKe CchOPMYJIbOBaHE
HACTYIIHUM YMHOM: «0C063, fIKa MifAMIHMIIA 4Yy>Xy MAaJIoOJIiTHIO OUTMHY iHLIOKO
Yy>XO0I0 YUY CBOEIO AUTHHOO, BHACIIIZIOK YOro 6yJia 3MiHeHa CiM'st UTUHN».

[TporIoHYEMO IIepenTy 6e3IocepeAHbO A0 3MIMCHEHHS IX IOPiBHSIIBHOTO
aHaJisy.

IMo-mepure, cT. 4.612. mnpoekty KK VkpaiHu, sKa 1mnepenb6adae
BIIIOBIAANBHICTD 32 MiIMIHY AUTUHY, po3TalloBaHa B Poagini 4.6. «kKpuMiHanbHI
IIPaBOIIOPYLIEHHS IPOTH CiM1, ZIiTeM Ta iIHLIMX YPasnuBuX mogen» Kuury 4.

TuM caMuM po6oua rpyma Biginuina Bif npakTuky unHHOro KK Vkpainy,
TaK sIK BiZITIOBIAHOI 0 po3Ainy HeMae B uMHHOMY KK YKpalHuy, a cTaTTs [Ipo MigMIiHY
OUTHMHM pos3TauroBaHa B Pospginmi I Oco6nmBoi yacTuHM «KpuMiHaNbHI
IIPaBOIIOPYLIEHHS IIPOTM BOJIi, YeCTi Ta TiffHOCTI oco6u». TyT 3aKOHOZaBeIlb
uyyHHOro KK YkpalHu BUXOAUB i3 Lie pafgSHCHbKUX IOITISIAIB, 10 MiAMIHA AUTUHYI
HaJIEXXUTDb OO0 KPMMIHAJIBHUX [IPAaBONOPYLIEHb IIPOTHU CBO60OAM, TOMY II MicIie B
PO3MiIi IIpo KpMMiHaJbHi IPaBOIOPYLIEHHS IIPOTY BOJIi, Y€CTI Ta T'iTHOCTI 0COOM.

[TpoTe, Ha Hally AYMKY, PO3MillleHHS CTATTi IIPO MiAMIHY IUTUHY B PO3MiIIi,
uj0 ob6'emHye KpMMiHaNIbHI IIPAaBONOPYLIEHHSI IIPOTM CiMi, OiTeM Ta IHLIUX
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ypasnmMBUX JIIOZIEN, MOXeE IIOKPALIUTM CHUCTeMaTM3allil0 KPUMIiHAIBLHOIO
3aKOHOMABCTBa, aJyie 3aCTOCYBaHHSI [IJaHOI CTATTI Ha MPaKTHUIIL OCOGJIIMBO He
3MIHMTBCS, TOMY LIO KJIIOYOBY POJIb B JaHOMY BUITAZIKy Biflirpae T IOBHE Ta YiTKe
dbopmMymOBaHHS.

IMo-pgpyre, B npoekTi HoBoro KK VkpaiHM maHO 6inbIl [AeTallbHUM OIINUC
LIBOTO CKJIQZly KPMMIHAILHOTO IIPAaBONIOPYLIEHHSI B IIOPiBHSAHHI i3 cT. 148 KK
VKpaily, a caMme, 110 ocoba «IIiAMIHMIIA YYXXY MaJIOJIITHIO AUTUHY iHLIOIO UYXOI0
Yy CBOEI0 [AUTHUHOIO». TMM caMuM po60YOI0 TPyIoK 6yJI0 YTOYHEHO, LIO0
HifMIHSIOTBCSI CaMe [ABi OUTUMHHU, IKI MalOTh 6YTH XUBUMMU, Y TOM Yac, KONM i3
yyaHOro KK Ykpainy BUIIMBaE, 1[0 060B'SI3KOBO XXMBOIO Mae€ 6yTH Xo4a 6 dyxxa
OUTUHA, IKY DIIMIHSIOTD.

ITo-TpeTe, B IPOEKTL YTOYHEHO BiK AUTUHMY, SIKY IiAMIHSIOTH, a CAMe Te, 10
e Mae 6yTM MaJoJiTHA OUTKUHA. BignoBigHo B umHHOMY KK Vkpaiuu, ming
OVTHHOIO 3aKOHOZIaBellb IIPe30OMYy€ 0CO6Y BIKOM Z0 18 POKIB, L0 €, Ha HALI IIOI IS,
HeOoOrpyHTOBaHMM. IIOTepHinuM Bif HMiAMIHM OUTUHU MOXe OYTH, SIK IIPABUIIO,
HOBOHApO/DKeHe HeMOBIsl, IHAMBIAyanbHI O3HaKM $SKOrO Lie He [aloTh
MOXJIMBOCTL iZleHTUIKYyBaTV OUTUHY 6aTbKaMM 3 THUX UM IHIIMX IIPUYMH
(HampmkITag, DiZMIHMIKM OFpa3y ICJIsT HapOJDKeHHS, KOJIM MaTip Iie He Marna
MOXJIMBOCTI IIO6AaYNTH CBOIO AUTHHY). 3BMUAMHO Ije € KPOKOM BIIEPEZ, IIPOTE, Ha
Hauly AYMKY, BUXOASYM 3 BUILIEe3a3HAUEHOI'O, MAJIONITHS AUTMHA BCe OLHO
3aJIMLIAETHCS Lie AyXXe LIMPOKUM IIOHSTTSM AJIS IIbOT0 CKIJIaZly KPYMIHAJIIBHOTO
TIPaBOIIOPYLIEHHS.

ITo-ueTBepTe, cT. 4.6.12. mpoexty KK VkpaiHu He mnepenb6adyae Takol
060B'I3KOBOI 03HAKY CKJIaZly KPYMIiHaJIbHOIO IIPABOIIOPYILIEHHS MiAMIHN OUTUHYI
SIK MOTMBM. BBaXkaeMo, L0 Ife IOB'I3aHO 3 TUM, LLI0 B HayKOBUX KOJIaxX HasIBHICTH
MOTMUBIB, SIK 060B's1I3K0BOI 03HaKM ITbOT'0 CKIIaZly, AaBHO ocIoptoBasnacs. HaToMicTb
3akoHopaBelb uMHHOTO KK VkpaiHm mnepepbadae, L0 MOTMBM Y [aHOMY
KpMMIHaJILHOMY IIPaBOIIOPYLIEHHI € KPUTEPiEM KpMMiHasIisallil Ta 060B'SI3KOBOO
03HaKO0 CKJIaZly migMiHyu AuTUHM. [IpoTe, HA HALly AYMKY, IIiAMiHA IUTUHY Mae
6yTY KPMMIHAJIBHO IIPOTUIIPAaBHUM [isTHHSIM CaMoO II0 c06i, @ MOTMBM He MaloThb
BUCTYIIATM LIMM KPUTEPiEM KpMMiHaIi3aIil.

[TpoTe IIPOEKT Iepezibavyac TaKy OOOB'SI3KOBY O3HAKy CKIIaAly IIigMiHM
OWTHHY SIK HACJIIZIOK, a caMe 3MiHy CiMT AUTUHHA.

Orxe, mnpoekT HoBoro KK VkpalHM IOKIMKaHMUM BOOCKOHAJIUTU
HallioHaJIbHe KpMMiHaIbHe 3aKOHOZIaBCTBO. SIKUI0 TOBOPUTU B KOHTEKCTI CT. 148
KK Vkpaiuy, To YMHHA CTATTsI Ma€ IIeBHI HeZloMiky, sIki po6oya rpyma HoBoro KK
Yxpainu cnpo6yBanu BUIIPaBUTHU. TOMYy MOXEMO IiIBECTM TaKU BUCHOBOK, L0
IIPOEKT Ilepefbadae 6araTo IIO3UTUBHUX HOBOBBEJEHD, aJjle ¥ 3B'I3Ky 3 TUM, LIO
po6oTH HAZ HMUM Lle TPMUBAIOTh, IIPOEKT ILie MifilaBaTMMETbCS II€BHUM
KOPEeKTHUBaM.
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CTATYC XXYPHAJICTA
B PO3YMIHHI KPUMIHAJIbHOIO KOAEKCY YKPAIHU

CipikoBa BikTopisl (cTyaeHTKa)

JIbBiBCbKMI HaljioHabHUI yHiBepcUTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHuK: gou. CeHb I. 3.)

BXXMBaHHSA TepMiHy XYPHAJIICT y pi3HUX BifiMiHKax Ta dopmax 30 pasiB y
uyynaHOMY KprMinanbHOMY Kopmekci Ykpaium (maii — KK Ykpaiam) Ta akTyanbHICTD
JaHoi TeMy, O6yMOBJIEHA BOMBCTBaMM IOHap 60 >XYpHAJICTIB y 3B'S3Ky i3
3[iMICHEHHSIM HUMMM CBoe€l mnpodecintHol gAisnbHOCTI i3 mroToro 2022 poky,
3YMOBJIIO€ HEOOXIAHICTD BM3HAUEHHS [IPAaBOBOI0 CTATYCy OCi6, HAJIEXHUX A0 L€l
npodecii.

3akoH Vkpaiuu «IIpo mep>XaBHY HiATPUMMKY Megia, rapaHTii mpodecinHol
OiIbHOCTI Ta COILIiaJIbHMM 3axXMCT J>KYpHaJlicTa» BM3HAYa€ XXYpPHAJICTa $SK
TBOPYOIO0 IIpaLliBHMKA Cy6'eKTa y chepl Mefia, ikui IpodeCciiiHO 36Mpae, OLEPXYE,
CTBOPIOE, pefiarye, IIOLIMPLOE 1 3abe3leuye MiAroTOBKY iHGopMaLii g mezia.

Uynuaun KK YkpaiHu He MIiCTUTL BU3HAUEHHSI [IOHSITTSI XYPHAJIICT, IIpoTe
BKasye€ y IpUMITLi o cTaTTi 345-1, 10 CTaTyC XypHalicTa abo J0Tro HaJIeXHICTb
Zo 3acoby MacoBol iHGopMallil HifTBEPAXYETHCS PeaKI[IMHUM ab0 CIIy>X60BUM
TIOCBifUeHHSIM UM IHLIUM JOKYMEHTOM, BUAAHMUM 3aco060M MacoBol iHGopMaliii,
10ro pefiakIiieto a6o IpodeciiiHO0 Yy TBOPYOLO CITIIKO0 XXYPHAIIICTIB.

[aHe ITOJI0XXeHHSI MOXXHa BifJHaM TV TaKOX Yy cTaTTi 1 3akoHy YKpainu «IIpo
IepXXaBHY IMiATPMMKY Mepia, rapaHTil npodeciHol AisTJIbHOCTI Ta COIjialIbHUM
3aXMCT D>KYpHAJIiCTa» CTaTyC >JKYPHAJICTa IMiATBEPIXYETbCS IOKYMEHTOM,
BUJAaHMM Cy6'eKTOM y cdepi Mefia, IpodeciiHOX UM TBOPUOK CIIIJIKOMO
XXYpPHaITICTiB. JIOKYMEHT, LI0 IIATBEPIXYE CTATYC XYpPHAJIiCTa, Mae MICTUTU
HaMeHYBaHHS Ta BUJ Mefia, 1oro igeHTHdikaTtop y PeecTpi cy6'exTiB y cdepi
Mefiia a60 HaIMeHYBaHHSA IIpodeciitHol uu TBopyYoi crinky, GoTo, mpiseuile, iM's
Ta 0 6aTHKOBI XYpHaJIiCTa, HOMEp AOKYMEHTAQ, AaTy BUZAUi i CTPOK MOro fii,
nignuc ocoby, sika BUAana JOKYMEHT.

Amnasnisyroumu BMIIeBKasaHi HOPMM, MOXHA BUZIIMTY IIE€BHI O03HaKM, SIKi
BM3HAUalOTh 0CO6Y $IK J>XYypHaiicTa y poayMiHHi umHHOro KK Vkpainu:
1) )XypHAJIiCT — TBOPYMIM IpPaIliBHUK; 2) XXYPHAJIICT — IpaIiBHMK, L0 IIpodeciHo
36Mpae, OHEPXYE, CTBOPIOE, pefilarye, IIOLIMPIOE i 3abesmedye IiATOTOBKY
indopmarmii; 3) HameXHICTb  OKypHaNicTa IOBMHHA  IiATBEepIXYBaTUCS
pemaKkliMHMM ab0o CIYXO60BMM IIOCBiAYeHHAM ab0 IHIIMMU [OOKYMEHTaMy,
BMUZIJaHMMM OpraHisallielo, Ky BiH IIpefACTaBNsAE; 4) XYpPHANICT HEO60B'sI3KOBO
TIIOBMHEH 6YyTM LITaTHUM IIpaliBHMKOM. Xoua [esKi HAYKOBIIl BKa3ylOTb
HAJIeXHICTH JI0 LITATY sIK 060B'sI3KOBY 03HAKY, IIPOTe Iie IIPSIMO He IepefibauyeHo
3aKOHOM. BiimoBiAHO, XXyPHAJIICT MOXe 6YTU II03alITaTHUM IIPalliBHUKOM abo X
OiSTM 3a iHLIMM BUZOM YIIOBHOBaXKEHHS. YCi I[i O3HAKM [JIsT BM3HAHHSI 0COOU
XKYPHaJIiCTOM ITIOBUHHI 6y TI HasiBHI y 060B'sI3KOBIV CYKYIIHOCTI.

V Poagini X, a caMe «IIpuKiHIIeBI Ta ITepeXifgHi I010XeHHsI» 3aK0OHY YKpaiHu
«IIpo Mepmia» BKasaHO UMCJIEHHI HOPMATMBHO-IIPABOBi aKTM, B SIKMX IIOTPi6GHO
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3aMIHMTH CJIOBO «3aco6M MacoBol iHpopMallii» y BCiX BiffMiHKax Ta 4YMCIIaX Ha
CJIOBO «MeJia», 30KpeMa Ile CTOCYeThbCsI LIMBinbHOrO Kofiekcy Ykpaium, Kopmekcy
aAMIHICTPaTMBHOIO CYAOUYMHCTBA YKpainyu, KpyMiHaIbHO-BMKOHABYOI'0 KOAEKCY
VKpaluy Ta iHLIKMX, IPOTe i3 HeBIJOMUX IPMUYMH 3aKOHOZABYI 3MiHyM oMuHYIM KK
Ykpaian.

BBaxxaemo, 110 mo mpuMitku 1 mo crtaTti 345-1 KK Vkpaiuu Heob6XimHO
BHECTM 3MiHM, 3yMOBJIeHi HabpaHHSIM UMHHOCTI 31 6epe3Hss 2023 pokKy 3aKoHY
Vkpaiuu «[Ipo Megia», BIiATIOBIHO [10 TKOT0 3aK0H YKpaiuu «IIpo ApyKOoBaHi 3acobu
MacoBol iHbopMaii (mpecy) B YKpaiHi» BTpaTUB YMHHICTb, OCKIJIbKY MK 3aKOHOM
Vkpaiuu «I1po megia» Ta KK YkpalHyu BMHMKAOTH PO36DKHOCTI LIOJ0 PO3YMIiHHSA
CTaTyCy XypHasicTa. [IpolIoHyeMO BUKJIACTY IIPUMITKY Y TaKil pefakKIlil: cTaTyc
XYypHaiicTa a6o MOro HanleXHicTb [n[o_ chepu Mefia IiATBEPIXYETHCS
pemaKilimHUM abo CIIy>X60BUM IIOCBIAUYEHHSIM UM IHIIMM JOKYMEHTOM, BUAaHUM
HaJIeXXHUM [0 chepu Mepia Cy6'eKTOM, MOTO pefakifielo a6o mpodeciHO0 4m
TBOPYO}O CITIJIKOO XXYPHAJIICTIB

3acTocyBaHHSI KpMMiHaNIbHOI BiZIIOBIAANIBHOCTI, 3€61IbIIOTO, IIOB'sI3aHe
13 BUMHEHHSM KPYMIHAJIbHOI'O IIPABOIIOPYLIEHHS [IPOTH XYPHAJIICTIB Y 3B'A3KY i3
IXHBOIO 3aKOHHOI ITpodeciHO0 AisyIbHICTIO. Y 3B'SI3Ky i3 IIMM BBaXXaeMO 3a
HeoOXiflHe BMOKPEMMUTM TII€BHI eTMMOJIOTiUHI pO36DKHOCTI y HOHSTTSX
«©KYPHAJIICTCbKA [IAJIBHICTb» Ta «IIpodeciiHa JisJIBHICTD >KYPHAJIICTIB».
XKypHaJiCTChKa [iAJIBHICTD € IIOHSTTAM 3HaYHO LIMPLINM, OCKUIBKM BIAIIOBIZHO
zio ctaTTi 34 KoHcTuTywii YKpainu: «KKoXxeH Mae IIpaBo BiJIbHO 36upaTH, 36epiraTy,
BMKOPMCTOBYBAaTM 1 MOLIMPIOBAaTH iHGOpMaIlil0 YCHO, IMMCbMOBO ab0o B IHLINMI
CIioci6 — Ha CBiM Bu6ip». TaKMM YMHOM KOXXEH 3 Hac y IIeBHUM IIepiof, 6Ji0repH,
JIiflep  OYMOK, BJIAaCHMKM 6i3Hecy BIAIIOBIZHMM 4YMHOM IIPOBAfsITb
XXYPHAaJICTChKY HisJIBHICTh, IIPOTe BOHA HE BUCTYNA€E 06'€KTOM KPMMIiHAJIBHO-
IPaBOBOI OXOpPOHM, OCKUIbKM mpodeciiHa O KYPHAJICTCbKa [HiSINIBHICTD
3OIMCHIOETHCS JIMLIE XYPHAJIICTaM¥y, UMM CTATyC IiATBEPIXYETHCSI CYKYIIHICTIO
BULIeHABeeHMX O3HAK BiAmoBizHO o KK VYkpainm Ta 3akoHy Ykpaiuu «I[Ipo
Ilep>XaBHY HiATPMMKY Mefia, rapaHTil nmpodeciiHol AisNIbHOCTI Ta COLIiaJIbHUM
3aXMCT XYpHaJIiCcTa».

BBakaeMo, L0 JXYPHAJICTHM, HaBIiTh IICJISI 3aKOHOAABUYOr0 IIOCUIIEHHS
rapaHTiyl X 3aKOHHOI IpodeciiHOl [isNIBPHOCTI LINIIXOM BHeceHHs 3MiH y KK
Vxpaiuu B 2015 Ta 2016 pokax, € JOCUTb BPa3JIMBOI0 KaTeropielo rpodeciy, Ha Ky
36epiraeTbCcsi HEIPABOMIPHUY BIIJIUB, TUCK Ta IIOIPO3Y 33 BeeHHSI HUMM CBOET
npodecinHoi fisnbHOCTL. OCTaHHI CTAaTUCTUYHI JIaHi CBifYaTh IIpo Te, uo y 2020
poui YkpalHa mocinma 96 Micue cepep iHHIMX KkpaiH y iHdorpadimi cBobomm
BUpaXXeHHS MOrnAfiB, a B 2022 poui excrieptu [HCTUTYTYy MacoBol iHGopmarril
3adikcyBany 6inbiie 567 mopyuieHb cBo6oAM cioBa B YKpaiHi, 3 skux 470 6yro
BUYMHEHO POCi€l0 BHACIIIZIOK IOBHOMACIUITA6HOI0 BTOPIrHEHH 1. X04a 3aKOHOTBOPITI
11 HayKOBIIi CIINIbHO MPAIlOI0Th HaZl BUPILIEHHSIM IIPO6JIeMU Ta M KpUMIiHAIBHO-
IIpaBOBa periiaMeHTallis 3aXUCTY 3OiMICHeHHSI 3aKOHHOI MpodeciHoI AisNbHOCTI
XKYPHAJIICTIB, 110 IIPSMO IIOB'sI3aHa i3 CBOGOZO10 CJIOBA, € AOCUTDH LIMPOKOIO, €
BEJIMKUM MacuB PO6GOTH, L0 IOTPEOYE e TaJIbHILIOI0 IIPABOBOI'0 PETYJIIOBAHHS, a
TOJIOBHE — IIPaBUJIIbHMUX MEeXaHi3MiB 3aCTOCYBaHHS TaKOI perjiaMeHTarlil.
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AMHICTIA1 B YKPAIHI: MOHATTA TA MIZACTABU 3ACTOCYBAHHA

Creubko KaTepuHa (CTyaeHTKa)

JIbBiBCbKMI HaliOHabHUI yHiBepCUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHUK: gou. CeHb. I. 3.)

AMHICTIS € HOBHMM ab60 4YacTKOBMM 3BiIIbHEHHSIM Bi Bifg6yBaHHS
TOKapaHHA Cy6'€KTiB KPYMMIHAJIIBHOTO IIPABOIIOPYIIEHHS. 3arajoM, aHajlisyoun
3akoH Ykpaiuu (gami — 3Y) «[Ipo 3acTocyBaHHS aMHICTii B YKpaiHi», MOXHa OiATH
BUCHOBKY, LIO ITifi 3BIILHEHHSIM BiJl BifJoyBaHHSI IIOKapaHHS 4depe3 aMHICTIilo
PO3YMIilOTh BifMOBY Ziep>XaBM BiJl 3aCTOCYBaHHS 10 CY6'€KTa, BUSHAHOTO BUHHUM
y BUMHEHHI KPMMIHaJIbHOTO IIPABOIIOPYLIEHHS, IIPM3HAYEHOIO MOMY CYLOM
ToKapaHHA ab0 BiZIMOBY BiJj IOZalIbLIOT0 BMKOHAHHSI OCTAaHHbOI'O LIOAO Iliel
0Co6M.

IToHATTS aMHICTII 3akpimieHe B cTaTTi 1 3Y «IIpo 3acTOCyBaHHSI aMHICTII B
VkpaiHi», BIAIOBIAHO L0 SIKOI aMHICTiA € IIOBHEe ab0 YaCTKOBE 3BIIBHEHHS BiJ
BiI6yBaHHSA [IOKapaHHsI 0Ci6, BUSHAHUX BUHHUMM Y BUMHEHHI KPUMMIiHAIbHOTO
IIPaBOIIOPYLIEHHS, a60 KPUMMIHAJIbHI CIIPaBM CTOCOBHO SIKMX PO3TJISSHYTI CyAaMy,
aJie BUPOKY CTOCOBHO IIUX 0Ci6 He Habpanu 3aKOHHOI CUJIN.

9k 3a3Hayvae I'.C. KpatHuK, Take sIBULIe IK aMHICTisI HEe 3aCTOCOBYEThCS Y
psifi mepxas, pgo npukiazgy: CIIA, Benmuko6puTasis, [Tonbuia, Icrianis, ®paHilisa Ta
1HLIL.

B YkpaiHi X Tak 3BaHe ‘TOMWJIYBaHHSA" BUHUKIIO Lie B 16 CTOJITTI i icHyBano
Bech Yac 710 19 CTONiTTSA, KON IIPaBo BUIaBaTy TaKi IOMMUITYBAaHHS MaB JIXLIE 1ap
iax y 1917 po1ii 6yB BUAAHMM HAKa3 IIPO aMHICTil0, SKMUM 6B GaKTUYHO IIEPLINM B
icTopili BITUM3HSIHOTO KpPMMIHAQJIBHOrO HpaBa. B uyacmu PagsHCcbKOro Corwosy
KOHCTUTYIIl pecny6IIik 3akpinmuiay IIpaBO BULIMX OPraHiB [epXaBHOI Blagu
BUIAaBaTV aKTM IIPO aMHICTiI0 B CBOIX KOHCTUTYIlisiX. ITicyiss IpOroJjIOLIeHHS
HEe3aJIeXXHOCTI YKpalHM sIBMLIe aMHICTIi, K 6a4MMO, IIPOZOBXYE ICHYBaTH i
aMHicTig, BignoBigHO Ko KpuMinanbHOro Kojekcy Ykpaiuu (mami — KK Ykpainn),
OTOJIOLIYETHCSI 3aKOHOM YKpaiHM CTOCOBHO II€BHOI KaTeropii ocib.

AMHICTISI OTOJIOLIYETBCSI 3aKOHOM IIPO aMHICTIO, SIKUM IIPUUMAEThCS
BepxoBHO10 Pazoro YkpalHM BIATIOBIAHO [0 IOJIOXeHb KoHcTuTywil VkpaiHy,
KpuminanbHOro xozekcy Ykpainu ta 3V «IIpo 3acTocyBaHHsI aMHICTIl B YkpaiHi».
[TeBHa KaTeropis oci6, sIKi migIAraTh 3BUTbHEHHIO BiJf BiI6yBaHHSA (TOAAJBIIOTO
BiZi6yBaHHS) TIOKAapaHHSI, OTrOJIOLIYIOTHCS 3aKOHOM IIPO aMHicTito. Taki 3aKoHY, 3a
BUHSITKOM 3aKOHIB IIPO YMOBHY aMHICTIil0, MOXYTb 6yTU IPUNHSTI BepxoBHOMO
Paporo YkpaiHM He YacTille OFHOIO pa3y IPOTArOM KaJleHAApHOTO POKY, KpiM
BUITAZKIB IHAMBIyanbHOI aMHICTIL

3akoHoM Ykpainu «[Ipo 3acTocyBaHHSI aMHICTil B YKpaiHi» BU3HAaUEeHO KOJIO
0Cib, ILI0ZI0 AKMX He JI0NYCKAEThCSI 3aCTOCYBaHHSA aMHICTII, a TAaK0OXX KOHKPEeTHUM
3aKOHOM IIPO aMHICTI0 MOXYTb 6yTM BU3HaUeHI M iHLII KaTeropii oci6, Ha SKUX
aMHICTisI He ITOLIMPIOEThCS.

Bignoizgao fio 3Y «I1po 3acTocyBaHHs aMHICTIl B YKpaiHi», icHye Tpu Buau
aMHICTII — MOBHa, YacTKOBa Ta YMOBHA. [ToBHa aMHICTisI — Ije ITIOBHEe 3BiJIbHEeHHS
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3a3HavYeHMX Yy 3aKOHi IIPO aMHICTIl0 0ci6 Bif Bifl6yBaHHS IPM3HAYEHOTO CYZLOM
nokapaHHA. YacTKOBa aMHICTisI — YacTKOBe 3BUIbHEHHS 3a3HA4YeHUX OCi6 Bif
BiI6yBaHHS NPM3HAYEHOr0 CYAOM IIOKapaHHs. [lis 3aKOHY IIPO aMHICTIlo, SIK
IPaBWIIO, IIOLIMPIOETHCS JIMIIE Ha KPMMiHAJIbHI IPaBOIIOPYLIEHHS], BUMHEHI OO
IHsI Ha6paHHS HUM YMHHOCTI BKITIOYHO.

Y BUHSITKOBMX BMUIIQZIKaX 3 METOIO IIPUIIMHEHHS CYCIiJIbHO He6e3[IeUHUX
TPYIIOBMX IIPOSIBiB UMHHICTD aMHICTII MOXXe 6yTM HOIIMPEHA Ha OisTHHS, BUMHEHL
ZI0 IEBHOI ZIaTH ITiCJIsI OTOJIOLIEHHSI aMHICTil, 32 YMOBY 060B'sI3KOBOT0 BUKOHAHHSI
Zo Iiel JaTu BUMOT, IIepe6adyeHUX 3aKOHOM IIPO aMHICTil0 — yMOBHa aMHICTis.

BigmoBigao fo uwacTmHM 4 cTraTrTi 86 KK VKpaiHm, 3aKpilJIeHO IIepeslik
KPMMIiHAJIbHUX IIPABOIIOPYLIEHD, 32 BUMHEHHS SIKMX, 0COOM, BUPOKM CTOCOBHO
SIKMX He Habpany 3aKOHHOI CUIIM, He MOXYTb 6yTM 3BUIbHEHI Bifj BiOyBaHHS
TIOKapaHHS, a TAaKOX 0CO6Y, BUPOKY CTOCOBHO SIKMX Habpayu 3aKOHHOI CUIIH, — He
MOXYTb OYTM IIOBHICTIO 3BUIbHEHI 3aKOHOM IIpO aMHICTIIO Bifi Bifj6YBaHHS
IOKapaHHs, Lle — o0coby, BU3HAHI BUHHMMM Yy BUMHEHHI [ep>XaBHOI 3papy,
OuBepcil, KOPYMI[IMHUX KPUMIHAJIbHMX IIPABOIIOPYILIEHb, KPUMIiHAIBHUX
[IPaBOIIOPYLIEHD, IIOB'I3aHMX 3 KODPYIIJi€l0, IMOPYLIEHHI IIPaBUJI 6e3meKu
ZIOPOXXHBOTO pyXy ab6o eKCIUIyaTallil TPaHCIOPTYy oOco6aMy, sIKi KepyBaiu
TPaHCIIOPTHMMM 3acob6aMy y CTaHi aJIKOTOJILHOTO, HapKOTMYHOI'O0 YU iHLIOTO
CII'THIHHSI a60 IIepe6yBany IIifi BIUIMBOM JIIKAPChKMX IIpeIlapaTiB, L0 3HMXYIOTh
yBary Ta LIBMZKICTb peaxilil. 3a3HauyeHi 0co6y MOXYTb O6yTM 3BUIbHEHI Bif
BiloyBaHHSI TIIOKapaHHS Iicnss GakTUYHOrO Biff6YTTS HUMMU CTPOKIB,
BCTAHOBJIEHMX YaCTUHOO TpeThoto cTaTTi 81 KK Ykpaiuu.

OTXe, IMTaHHS 3aCTOCYBaHHSI aMHICTil Ta caMe 1i HOHSATTS € 3aKPilJIeHUM
y 3akoHi «[Ipo 3acToCyBaHHSI aMHICTil B YKpalHi», @ TaKOX 3rafyETbCSI § TOMY
umceni i B KoHcTuTynil Ykpainy, KpuMinanbHOMYy Kozekci YKpaiHu. ICHyBaHHS
SIBMILIA aMHICTII Ma€ IIeBHi MIO3UTUBHI 03HAKY, OCKIJIbKY IIepefibadae MOXJIMBICTD
TIOBHOTO ab60 YacTKOBOTO 3BUIbHEHHS BiJ] BiAOyBaHHSI IIOKapaHHS, TUM CaMUM
Jalouy  MOXIJIMBICTB o0co6aM  pO3BMBATM HABMKM CaMOKOHTDPOI i
CaMOBMXOBAHHS, IParHEHHS XUTY 33 3aKOHAMM CYCIIIJIbCTBA i JOTPUMYBaTUCh
J10T0 MOPAaJIbHMX HOPM, a TAKOX € IIPOSIBOM peaslisaliil IPMHLMIIIB T'YMaHi3My, Ta
3 iHIIOT'0 60Ky OCJIaGIIIOEThCS IIPUMYCOBO-BUXOBHA [isl Aep>XaBy BiJTHOCHO 0Ci6,
3BIJIbHEHUX YaCTKOBO a60 ITOBHICTIO Bif] BiI6yBaHHS ITI0KapaHHSI.

LUKOAA AOBKUIIIO B YMOBAX BOEHHOIO CTAHY:
KPUMIHANIbHO-NMPABOBUIA TA KPUMIHOJIOMIYHUA ACMEKTU

XTeli AHacTacis (cTyAeHTKa)

JIbBIiBCbKWI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: gou. LLyn'sHa M. 10.)

3 MOYaTKOM ITOBHOMACLITAa6HOr0 BTOPrHeHHSA pd B YKpaiHy AOBKIIIA Ta
eKoJIoTiuHa 6esreKa TepMUTOpil HALIOl AepXXaBy BKpay IIOCTpaXk[aasia Ta 3asHaja
3HAYHMX YILIKOPKEHbD, 110 HaZlaJli MOXKe IIPM3BECTH ZI0 IJI06aJIbHUX KAaTaKIIi3MiB,
SKi YHEMOXJIMBJIATb BMKOPMCTAHHS T[PYHTY 3eMJI, aTMOCGhEpHOro MOBITpS,
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YMCTOTY BOJ TOLIO YKPAIHLSIMM [JisI HOPMAJIbHOI'O ¥ IIOBHOLIHHOTO XXWTTS, a
TakoX 6e3mocepefHBO 3ayillaTMMe iHLII KpalHM Ta IX IpoMafsH. YKpalHCbKa
IPMPOZA € Iile OZIHI€l0 XXePTBOIO POCiMCHKOI arpecil. BiiHa BOnuHysa Ha KOXHUNI
KOMIIOHEHT AOBKUJISI — TBApMHHMM i POCIIMHHMM CBiT, BOAY, IIOBITPS, I'PYHT,
BMKUAY BYTJIEKMCIIOTO Tasy, pafiaiiiiHa 6esmeka. K01 LIKOAM 3aBHaiM TUTBKU
WIKBAJIbHI 3aMiHYBaHHSA Ta IIOXEXIi, II0 HeCcyTb BKpall BUCOKY 3arposy
HacejleHH10. ToMy  HacCHifku IIbOTO HETraTMBHOTO BINUBY OyAyTb
IOBIrOCTPOKOBMMM Ta MaTMMYTh He JIMIIE JIOKAJIbHUM, a ¥ ITI06aJIbHUM XapaKTep.

3a ocTaHHiIMU oIfiHKaMy MiHiCTepCcTBa 3aXUCTy HOBKINIJIS Ta IPUPOLHUX
pecypciB YkpalHu: Bifi IOYaTKy BiMiHM BXe 3abdikCOBaHO ITOHAA 2.333 3JI0UMHIB
npoTy moBKULIsA. MinicTp P.O. CTpinelb TaKoX 3a3HAUMB, L]0 LIKOAA HOBKIIIIIO
BXe nepeBuLImiia 1.912 Miph rpuBeHb. Y 867 MIIPA I'PH OL[IHIOETHCSI 3a6pyAHEHHS
3eMeNnb Ta I'PYHTIB, 988 MIipZ IpMBEeHb — TaKOl0 € MaTepialbHa LIKOZa Bif
3a6pyaHEeHHS MOBITPS, 57 MIIpA rpH — Boau. Yci po3paxyHKM po3po6IieHi 1o ceMu
HOBMM MeToAuKaM MIHZOBKIIIIS: BpaxOBaHi BOAHI pecypcy, I'PYHTH, aTMochepHe
noBiTps, nicoBuyt GoHz, A3oBcbke Ta YopHe MOps], 06paxXyHOK 36MTKIB HAZp Ta
TEPUTOPIM i 06'€KTIB IPUPOJHO-3aIOBIAHOI0 GOHAY.

FeHepanbHa IPOKypaTypa BIAKpuUIa AeKiNIbKa [eCSTKIB KPUMIHAJIBHUX
cupaB 3a GakTaMy 3aBOAHHS LIKOAM OOBKULINO 3a CT. 441 Exoump Ta cT. 438
[TopyLIieHHS 3aKOHIB Ta 3BMYAiB BifHM KpMMIHANBHOTO KOZEKCY. 3yNIMHUMOCH
JeTabHilIe Ha eKOI[UL.

CratTtss 441 KpuMiHanbHOro KoAeKkcy VYKpalHM Iiepefibadyace MacoBe
3HUIIEHHS POCIIMHHOI0 260 TBapMHHOTO CBITY, OTPYEHHSA aTMochepu a60 BOIHUX
PecypciB, a TaKOX BUMHEHHS iHUIMX [iM, II0 MOXYTb CIPUUMHUTY €KOJIOTiuHy
KaTacTpody.

[Mig IHIIMMY OisIMM CIIiZ PO3YMITH 1HLII LIKIZJIMBI Ail UI0J0 TBapMHHOIO 1
POCTIMHHOTO CBITY, aTMocdepH ¥ BOGHMX PeCypcCiB a6o il 1of[0 iHIINX IPUPOJHUX
06'eKTiB (HampuKkiag, 3eMii Ta 11 Hazp), a60 LI00 HABKOIMUIHBOTO IIPMPOZHOIO
cepenoBuIla B3arasi (HaIpMKiIaz, MOXJIMBUI BUTIK pagialii i3 3amopisbkoi AEC,
PYVHYBaHHS 030HOBOTO LIApY).

KoxHa i3 3a3HaueHUX y CT. 441 KK fiiit XxapaKTepu3yeTbCsI TUM, L0 BOHA
MOXXe CIIDUUYMHUTY €KOJIOTiuHy KaTacTpody. Lle Mae IpMHIMIIOBE 3HAUYEHHS OJIs
BiMeXXyBaHHS IILOTO 3JIOUNHY Bif] 37I0YMHIB IPOTH HOBKiys (cTaTTi 236-254 KK
Yxkpaian).

Exosnoriuda kxaTacTpoda — ILie OCOOJIMBO TSDKKiI HACIIAKM, SIKi ITOBUHHI
BM3HAUATUCSI B KOXHOMY KOHKDETHOMY BMIAAKy 3 ypaxyBaHHSIM II€BHUX
KpUTePIIB:

*BeJIMKA IIJIONIA TEePUTOPii, Ha SKiM BifOYNIUCS HECHPUSTINBI 3MiHM B
HaBKOJIMUIHBOMY CepejOBULI;

*CyTTEBe OO6MEXeHHsI a60 BUKIIIOUEHHSI XUTTEHNITIIbHOCTI JIIOAMHMU a6o
XXUTTSI POCJIMH UM TBapUH Ha IIeBHIM TePUTOPII;

*TPUBAJIICTh HECNIPUSITIIMBUX 3MiH Y HAaBKOJIMUIHBOMY cepefoBuLIi abo iX
HEBiZIBOPOTHICTE;
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*ICTOTHI HeraTMBHI 3MiHM B €KOJIOTiIUHil CUCTEMI, HAalIPUKIIaZ, SHUKHEeHHS
OKpeMMX BUIIB TBapMH ab0 DPOCNIMH, 3MiHa KpPyroob6iry pedyoBMH ab0 IHLIUX
6i0JI0TIYHMX IIPOLIECIB, SIKi MalOTh 3HAUYEHHS [JIsI EKOCUCTEMM B IIiJIOMY.

V MDKHapoZHOMY KPMMIHaJIBHOMY IIpaBi TEPMIH «eKonmza» odimiiHo He
3aCTOCOBYEThHCS. Lleyt 37I0UMH SIBIISIE CO6010 IIOPYLIEHHS 3a60pPOHY HaBMMCHOIO
CHPUYMHEHHS LIKOAY IIPMPOFHOMY CEPEZIOBHULIY i3 LIMPOKMMHY, LOBTOTPMUBATIMMMU
i cepiosHMMM Haciikamu. Taka 3a6opoHa Imepemb6adeHa y [loZaTKOBOMY
npoTokoiti I mo YXKeHeBCbKMX KOHBEHIIIM HPO 3aXMCT XXepTB BiHM 1949 p. Ta
KouBeHIil Ipo 3a60pOHY BIMCBKOBOTO YU OyZb-sIKOTO IHLIOTO BOPOXOTO
3aCTOCyBaHHS 3ac06iB BIIMBY Ha IIPUPOAHe cepemoBuiie 1976 p.

3JI04MH BBaXXKAE€THCA 3aKiHUYEHUM, KOJIY BUMHEHO 6yb-sIKe i3 3a3HAYeHUX
y cT. 441 KK fisgHb, s1Ke MOTJIO CIIPUYMHUTY eKOJIOTiuHy KaTacTpody. Llen cknang
3JIOYMHY Ma€ OCOOGNIMBY KOHCTDPYKIIlO, sIKa BiApi3HSETbCS Bil TUIIOBUX
dopManbHEUX CKIIAAIB — HEOOXIHICTIO IPAKTUYHOI0 BCTAHOBJIEHHS KPIM [iTHHS
Lle ¥ CTBOPEHHSI MM [iTHHAM Y KOHKPEeTHOMY BUIIQ[IKy peasibHOI Hebe3meKu
HAcTaHHS HACHIfKIB y BUITIAAI eKoJoriyHol katacTpody; a Biff TUIIOBUX
MaTepiallbHUX CKJIAfiB — HEOOOB'SI3KOBICTI0 HAaCTAHHSI TaKMX HACIIOKIB IJIs
BU3HAHHS 3JI0YMHY 3aKiHYeHUM. CIIpUYMHEHHS HACJIAKIB Y BUTJISAI MacoBOIO
3HUILIEHHS POCIIMHHOI0 a60 TBapMHHOTO CBITY, OTPYEHHS aTMochepu a60 BOOHUX
pPecypciB, sike B KOHKPETHOMY BUIIQZIKy He CIIPUYMHMIIO i He MOTIJIO CIIPUYNHUTHU
€KOJIOTIUHY KaTacTpody, KBaniQiKyeThCsI SIK 3TI0UMH IIPOTU AOBKIIISA. Hanpukiag,
3a6pyOHEHHST MOps, sike CIIPUUYMHMUIIO MacOBY 3arubendb 06'€KTiB TBAapUHHOTO,
POCTIMHHOTO CBITY a60 iHLII TsDKKI Hacipgky, kBanidikyeTbcs 3a 4. 2 cT. 243 KK.

Cxkiam LBOTO 3JIOYMHY BUIJISIZla€ TakuM 4YMHOM: O6'€KT ILIBOTO
MDKHApPOJHOTO 3JI0YMHY — 6e3leKa MPUPOAM SIK CEpPefOBUILNA IIPOXVMBAHHS
moanun; O6'eKTUBHA CTOPOHA IIPOSIBIISIETHCS OAHIEI0 i3 BUIle 3a3HAYEHUX i
Cy6'eKTMBHa CTOPOHA IIbOT0 3JIOUMHY — yMucesl; Cy6'eKT 3JIOUMHY — 3arajibHuM,
TO6TO Qi3MYHA OCYAHA 0Cc06a, siKa Jocsiria 16-piuHoro Biky; [IpefMeTOM BUCTYIIaE
POCTIIMHHMIM Ta TBapMHHMI CBIT, aTMocdepa, BOAHI pecypcH, a TaKOX 3eMJIs, HaZlpa,
iHLTI KOMIIOHEHTY eKOCUCTEMM i KOCMIUHUIM IIPOCTIp.

Ha 3sycTpiui G7 B KiHIji 2022 poky Ilpe3aupgeHToM YKpaiHy 6yJI0 03BYUYEHO
MUPHU IIVIaH, SKUM Iepefibaydae B TOMY YMCIIi i IPUIIMHEHHS arPecCoOpoOM eKOLIUAY
B HaLIii gepxxaBi. ToMy, flaHWM 3JI0YMH ITOBMHEH 6YTY PO3CIIiAyBaHUM CIIiqUMMU
opraHaMu Ykpainu. Ha cbOrofiHi KiIbKICTh TaKUX 3JI0UYMHIB 6yZie IPOJOBXYBaTHU
3pocTaTy, afXe BeJuMye3Ha KIIbKICTb TEPUTOPIM Lie HeAOCTyIIHA .S
npaniBHuKiB [IE], IpaBOOXOPOHHMUX OPraHiB Ajis ornsapy Ta dikcarii 3moumHiB
yepes 3aMiHyBaHHs, aKTUBHI BO€HHI il Ton1o. TaK0XX YMHHI MeTOAMKY 06PaXyHKY
LIKOZYM He BKIIIOYANOTh LIKOAY HOJIS eKOCUCTeMHMX IIOCHYT, SKi HajjaloTb 4u
BTpPavaloTh 37IaTHICTb HaZlaBaTy IIPMPOJAHI KOMIIJIEKCH depe3 BiiHY. ToMy Zyxe
IopeuHOl0 6yra 3ragka MiHicTpa y CBOEMY BUCTYIII IIpO HeEOOGXIAHICTH
BIIPOBa/PKEHHS ITOHSITTSI €EKOCUCTEMHUX IIOCITYT B HaI[iOHAJIbHE 3aKOHOAABCTBO.

OTXe, BaXXJIMBO BUCBITIIIOBAaTM €KOJIOTiuHi 3jioumMHM pocii B VYkpaiHi
[IpUTATHEHHST [O BiAIOBIZJAaJIbHOCTI € BAXJIMBUM KPOKOM [I0 36epeXeHHs
ZJOBKiJISA Ta 3a6e3reyeHHsI 6e3MeKy MaibyTHIX ITIOKOJIiHb, 8 TAKOX AOTPMMAaHHSI
IIpaBa Ha 6e3meyvHe [JIsI XXUTTS 1 37[0POB’sl yChOro moAcTBa. CaMe TOMY Heob6XifHO
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He 3aMOBYYBaTM €KOJIOTiUHi 3JI0UMHM pocii B YKpaiHi, a TOBOPUTH IIPO MOXJIMBI

€KOJIOTii O HOPMI.
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CEKUIA KPUMIHAJIbHOIO NMPOLLECY
TA KPUMIHANIICTUKU

PO3MEXXYBAHHA 3ACA/] YCHOCTI TA BE3MNOCEPEHOCTI
Y KPUMIHAJIbHOMY MNMPOBAKEHHI

Makcumiok HaTtanisa (acnipaHTka)

JIbBiBCbKMI HalioHabHUI yHiBepcuTeT iMeHi IBaHa OpaHka
(HaykoBwii kepiBHuK: npog. bo6eyko H. P.)

V HaAyKOBiM JliTepaTypi HaMuyacTille 3MICT 3acaZi¥ YCHOCTI IIOB'SI3Y1OTb i3
3acafior0 6e3mOoCepesIHOCTI ZOCIIDKEeHHSI AOKa3iB, YacTO pPO3IJIsijalouy YCHICTH
JIMLIE SIK OOVH 3 IIPOSIBIB 3acaZiyl OCTAaHHBOI, a iIHKOJIM ¥ OTOTOXHIO0UM 1X. Takmim
CTaH CIpaB, IIOB'sI3aHMM 3 6araTopiuyHMM 3aKpiIJIEHHSIM YCHOCTI M
6e3110CepeIHOCTI B MeXaXxX OOHIel CTaTTi IIPOoIlecyallbHUX KOZEKCIB pafssHCbKOL
mo6u. Tak, y KIIK 1960 p. 1 6e3rocepefHICTb AOCIIMKEHHS [OKA3iB, 1 YCHICTh 6y
3aKkpimedi y crarTi 257, ujompaBha, BOHM PO3rJIAAANMCh He SIK 3acafy, a sK
3arajibHi IOJIOXKEHHSI CYZOBOIO PO3IJISAAY B KPUMMIHAIBHOMY IIPOBa/DKEHHI. Y
TaKuM CIOCi6, 3aKOHOJZlaBellb O6MEeXYBaB 3MICT 3acag¥ YCHOCTI Ta il
IpoLecyayibHe 3HaYeHHSs, 3BOASYM ITI0 KEPIBHY ifeto A0 060B'I3KOBOr0 IIpaBMiIa
03HaMOMIJIEHHS CYAy 3 AoKa3aMM Ha CTazil CyJoBOro PO3IJIsAYy.

V uuHi yunaHOMY KIIK YKpainu 6e3mocepefHIiCTb AOCIIPKEHHS [JOKAa3iB
BM3HAUYEHO fIK 3acaZly KpUMMIHAIBHOTO IIPOBAKEHHS, a ¥ CT. 23 PO3KPMUTO II 3MICT,
e, cepel IHLIOTO, BCTAHOBJIEHO TaKe TIIOJIOXEHHS:. «[loKasaHHS YYaCHUKIB
KPMMIiHaJIbHOTO IIPOBaKEHHSI Cy L OTPUMYE YCHO». OTOX, 3aKOHOZABEIIb i [0 HUHI
TIOB'sI3y€ 6€3M0CEPEHICTD IOCIiMKeHHSI OKa3iB i3 YCHICTIO, IIpK IIbOMY, OKPEMO
3acapy ycHocTi He Bupinsae. [ToHag Te, 3 HOPMATUBHOTO 3aKpPiIlJIEHHS MOXEMO
no6aumMTy, LI0 YCHICTH IIPUPIBHIOETBCSA JMLIe O OOHOIO 3 IIPOSIBIB
6e310cepeIHOCTI.

[IiicHO, YCHICTD B KOHTEKCTI AOCIi/KEHHSI NOKAa3iB TiCHO IepeIljieTeHa 3
6e3rocepeziHICTIO, IIPOTe He € 1I CKIIaZIoBUM eJleMeHTOM. Y HayKOBil JiTepaTypi
iCHye ycTajyleHa AyMKa, LI0 YCHICTb CTAaHOBUTb He nuuie ¢opMmy, a ¥ MeToxn
ZJOCIimKeHHs NoKasiB. AHai3youyu 3MicT BuilesasHaueHol ctaTTi KIIK Vkpaiuy,
HacIIpaBAi, MOXHa [AIATU BMUCHOBKY, LI0 METOZ YCHOIO AOCIIZKEHHSI LOKas3iB
3a6e3reuye ix 6e3rnocepeHE CIPUMHSATTSI CYAOM M YYaCHUKaMM KPUMIiHAIBHOIO
npoBapKeHHs. Tak, ycHa GopMa IIpoBa/PXeHHS, 30KpeMa ¥ [JaBaHHS II0KA3aHb,
3HAYHO IIOJIETLIYE CYZAY MOXXJIMBICTH OCII/PKEHHSI JJ0Ka30BOTO MaTepiany B
CIIpaBi, a 0TXXe Aa€ MOXJIMBICTDh IMPULIBUOIIMTY PO3TJISAL CIIPaBU Ta CIPOCTUTU
KOMYHIKaIlilo CTOPIH 1 iIHIINX yYaCHUKIB IPOBa/KEHHSI 3 CYAOM. YCHICTB, IK 3aci6
CHiNIKyBaHHSI YYaCHUKIB IIPOBa/DKEHHs, Ilepefi6adyae MOXIJIMBICTb YCHOIO
06rOBOPEHHS BCiX 06CTaBMH KPUMIHAIbHOI CIIpaBM YYaCHMKAMM IIPOBAJKEHHS],
3asIBJIEHHS KJIOIIOTaHb, ycHe ZJlaBaHHA TI0Ka3aHb ITij03pIOBaHUM
(o6BMHYBaYeHUM), CBiIKaMM, eKCIIEPTOM, OKPiM I[bOT'0, OTOJIOLIEHHS JOKYMEHTIB
HAsIBHUX Yy CIIpaBi, 3asBJIEHHS IIPO BiIBOAM, OTOJIOLIEHHSI CKJIafly CyAy Ta
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pO3'ICHeHHsI yYaCHMKaM Ipo IXHi ImpaBa Ta 060B'sI3KM, CYHOBiI Ae6aTu CTOPiH
IPOBafsATbCA JMLUIe B YCHIM (opMi, 06BMHYBadeHMN B OCTAaHHbOMY CJIOBI
BUCTyIIa€ ycHO. OQHOYACHO, YCHICTh Iiepefi6adac MOXJIMBICTbH 3a6e3MeUnTH
HalaHHS pIiBHOrO pocTymy o iHdopmarii mjs BCiX y4YaCHMKIB IIpOIIEeCy,
He3aJIeXXHO Bifl 1X IIPOILIeCyasIbHOTO CTATYCY, OCKiJIbKYM 3abe3ledye OOHOYACHE
CIIPUMHSTTS BChOI'0, 10 BiZI6YBA€ETHCSI B CYLOBOMY 3aciflaHHI.

BimsHauMMo, LI0 CYZI OOI'DYHTOBYE CBO€ DpillleHHs, 6a3ylouyuchb Ha TUX
ZI0Kas3aX, sIKi 6yJIy pO3IJISTHYTi TAa YCHO 03BYY€HI B CYyZIOBOMY 3acifaHHi. Xoya i1 He
BCi BUAY [OKa3iB AOCTYIIHI AJIsI yCHOTO CIIPUMHSITTSI, aZiXXe Hi IUMCbMOBI, Hi pedoBi
ZI0Ka3y He MOXYTb HabyBaTu yCHOI GopMu, IPOTe CYJ, AOCIIiKYI0UM iX, CTOPOHY,
BUCJIOBJIIOIOUYM CBOI MIpPKYBaHHSI LIOAO HMX, TaK0XX BUKOPMCTOBYIOTH YyCHE
MOBJNEeHHsI. Ta Bce X, 3B'SI30K YCHOCTI M 6€3II0CepefHOCTI HamobibLIe
TIPOSIBJISIETBCS CaMe il Yac AOCITiMXeHHSI II0Ka3aHb.

BeamnocepeHICTDb Yy OOCHIZKEHHI CyJOM IOKa3aHb BCTAHOBIIIOE, 1106 CYZ
Il 4ac CYAOBOrO 3acifiaHHsI OCOGMCTO CIIpMMMAaB BIZJOMOCTLI LIOZO O6GCTaBUH
KPMMIHANIBHOTO IIPOBA/DKEHHS, SKi BiIOMi O6BMHYBaueHOMY, IIOTEpIIIIOMY,
CBifgKaM, eKCIepTy ¥ MaloTh 3HAUEeHHS [JIs KPUMMIHAJIBHOIO IIPOBaPKeHHS. K
6auyuMo, 6e310CepeHICTh HallYaCTillIe CTOCYEThCS BITHOCUH, IKI BUHMKAIOTh MDX
CyZzero Ta 0co6010, BUCJIOBIIIOBAHHS SIKOI BiH IIOBMHEH CIIPMMHSATH i HajgaT iM
OI[iHKY, BifTak IIs1 3acajla IPOSIBISIETHCSI HaMOINIbLIe HA eTalli JOCIimKeHHS
JOKasiB Mifi Yac CYZOBOrO pPO3risAAy. besmocepefHICTb CIPUMHSTTS YCHOTO
MOBJIEHHSI CyZOM Ta CTOPOHAMM IIPOBA/DKEHHS Jla€ 3MOTY OZlepXXaTu SIKiCHY
iHbopMallito 0CO6MCTO Biff yUaCcHMKA IIPOBa/PKEHHS, 110 Bifjo6paXkae IIPUPOIHY Ta
IIPOCTY MOBY CIIIJIKyBaHHsI. HaTOMICTh, 3acajia YCHOCTI IIPOSIBIATUMETHCS K IIif]
Yac JOCIiIKEeHHS JOKasiB CyZOM, TaK Y HIATOTOBYIM YaCTHUHI CyJOBOr0 PO3IIISAY,
HOif 9ac cymoBuX Ze6aTiB, OCTAaHHLOI'O CJIOBa OGBMHYBAYeHOI'0, IIPOTOJIOLIEHHS
CyZIOM DpilleHHs, @ TaKOX YV IHIIMX CYOOBUX CTafisgXx KpPUMIiHAIbHOTO
IPOBaKHEHHSI.

IocmimpKyouy B3aEMO3B'SI30K YCHOCTL Ta 6€3II0CEepefHOCTi, IIOTPi6HO
3a3HAYMUTH, L0 IIeplia BUCTYIIa€ 060B'sI3KOBOO IIepelyMOBO1O 6e3I10cepeHOCTI. Y
IOEeqHAHHI 3 3acafjol0 6e3I0CepefHOCTi, YCHICTb IIOJNIETUIYE CIPUMHSITTS
ZIOKa30BOTO MaTepiay, 3abe3neuye CyAy Ta CTOPOHAM OTPMMaHHSI HaMIIOBHINIO] 1
ZocToBipHOI iHdopMallii Ipo 06CTaBMHY CIIPaBY, CYLY PETEJIbHO IIPOaHai3yBaTu
¥ HafaTyM HaJIeXHY OLIHKY [oKasaM, LI0 B CYKYIITHOCTI, CIIpMsiE JOCATHEHHIO
3aBZlaHb KPMMIiHAJIbHOTO IPOBaKeHHs1. [Ipu 11boMy, peasisallist 3acafi YCHOCTI Ta
6e310CcepeIHOCTI CIIpMsIE BUHUMKHEHHIO O60B'SI3KYy CYAYy OCO6GMCTO CIpUMMAaTH
ZI0Ka3M i, BogHOYac, IPOBOAUTHM CYZIOBE 3acCilaHHs B YCHiM popmi.

ToMy OTOTOXHIOBATM UM pO3IJISAZaT IIi ABI 3acagu sIK eOuMHy, He
TIpPaBUJIBHO, afKe KOXKHa 3 HMX HallOBHEHA BJIaCHMM 3MICTOM, Ma€ CaMOCTiliHe
poliecyanbHe 3HAUYEeHHs], II0 Pi3HOMY IIPOSIBNISIETHCSA HA CTAZisIX IIPOBAKEHHSI.
B3aeMomnoB's13aHiCTb i B3aEMO03aJIeXXHICTD 6€3110CepeIHOCTI OCITiHKEeHHS OKa3iB
Ta YCHOCTI, 03HA4ae, U[0 BOHM € eJIeMeHTaMy OJ[HIi€l CMCTeMM — CUCTEMM 3acaf
KPMMIHAJIbHOTO TIPOBa/PKeHHA. [IpM IIbOMYy [Jjid [OTPUMAHHS 3acajy
6e3I10CepeIHOCTI BMPILIaJIbHOTO 3HAUYeHHSI HabyBae 3a6e3ledyeHHsI YCHOCTI, IKa
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CTaHOBUTD EAVHUY LIJISX CIPUMHSATTSA HAsIBHUX Y IIPOBa/DKEHHI [JOKA3iB HA0YHO
1 6e3mocepeiHbO.

MOHATTA TA O3HAKU 3YNMUHEHHA CYA0BOI0 NMPOBADKEHHA

PadanboHT CeiTnaHa (acnipaHTka)

JIbBiBCbKMI HaLiOHaIbHWI yHIBEPCUTET iMeHi IBaHa ®paHKa
(HaykoBwii kepiBHuk: npog. bobeuko H. P.)

Pe3ynbTaTy CYAOBOTO IIPOBAaDKEHHs, OKPIiM IHIIOrO, 3HAYHOX Mipolo
3aneXxaTb Bif ¥oro TeMmny. CIIOBiIIbHEHHSI CYZIOBOI'O IIPOIIeCY YCKIIaHIOE
BUKOHAHHS 3aBJlaHb KPUMIHAJILHOTO IIPOBA/PKEHHSI Y YaCTMHI 3abe3ledeHHs
LIBMZKOTO CYZOBOI'O pO3IJISily, 3MEHLIYE BUXOBHO-IPOOIIAKTUYHUN BIIUB
IPaBOCYALsl, CIPUUYMHSIE [OO 3racaHHS CYCHIIbHOI peakxllil, BUKIMKaHOL
BUMHEHHSIM KPMMIHaJIbHOI'0 IIpaBONOpYLIeHHs. [IIBUAKICTL CYHLOBOTO PO3IJISAY
3abesreuyye HaGNIVIKEHHsI JOTO BUPILIEHHS y 4Yaci, YCYHeHHsI O4YiKyBaHHS Ta
HeBM3HaueHOCTi. HesBaXxalouy Ha Iie, IIifj Yac mepebiry CymoBOro IpoIjecy He
BUKJTIOUEHI ¥ TPUBAJIILIi y Yaci 3aTPUMMKM, HaBiTh, Y IIOPIiBHAHHI 3 BiIKJIaJIeHHSIM
CYZIOBOTO pO3IJISIly Ta IIE€PepBOX0 B CYAOBOMY 3acifiaHHi. Taki 3BOJIiKaHHS
CIpUYMHEHI 06CTaBMHAMM, L0 YHEMOXIJIMBIIIOIOTh Y4acTb O6BMHYBadeHOI'O B
CyZOBOMY DO3IJIsiZi. [HCTpyMEHTOM, SIKMM [a€ MOXIJIMBICTb CyLy Ha IE€BHUM
nepion yTpUMAaTUCSI Biff BeZleHHSI CY[OBOIO IIPOLIeCy, € 3yNMHEHHS CYZIOBOTO
TIPOBa/KEHHSI.

[essxi BITUM3HSIHI IIPOLIECYAJIICTM TPaKTYIOThb 3YIMHEHHSI CYZOBOIO
TIPOBa/PKEHHS SIK BUMYILIEHY IIepePBY Y IIPOBaKEHHI, 32 HasIBHOCTI ITiICTaB, 110
YHEMOXXJIMBITIOIOTH IIPOBEZIEHHSI CYZOBOI'0 PO3TIISAAY Ta YXBAJIEHHSI OCTATOYHOIO
pimtenHsa (I0. Kpuuys, H. Maminpka H. Otuak, [1. CtenanoB). OfHaK HaBezeHa
JediHillis He JuLIe He PO3KPMBAE ICTOTHUX O3HAK 3YIMHEHHSI CYLOBOTO
TIIPOBa/PKEHHSI, a € HAaCTUIbKM 3arajibHOO, IO OXOIUIIOE M IHIII 3aKOHOZaBYi
BUIIQIKY JIOTO IIEPEPBHOCTI (BiKIJIaZileHHSI CY[OBOTO pO3TNSIAy Ta IIEPEPBY B
CyZOBOMY 3acCifjaHHI).

Y @OOoKTpMHI KpMMiHanpHOro mnpoljecy chopMynboBaHe O6ifbLI Bpaje
BM3HAUeHHs, HE3BAXKAl0UM Ha Te, L[0 BOHO Ma€ YHIBepcaJbHMUM XapaKTep —
CTOCYETBCSI SIK [OCYZOBOTO PpO3CIIiZlyBaHHS, TaK i CYZOBOr0 IIPOBa/PKEHHS.
3ynMHEHHSI KPUMIHAIBHOI'O IIPOBa/PKEHHS — BUKIIMKAHE 06'€KTUMBHO iCHYIOUOM0
HEMOXJIMBICTIO IIPOAOBXUTH 1 3aKiHUNTH AOCYZOBE PO3CIIiAYBaHHS YU CYZOBUM
pO3IJIsaz y 3B'sI3Ky 3 BiICYTHICTIO peasibHOI MOXXJIMBOCTI y4acTi y KpUMIiHAJIBHOMY
IIPOBAJKEHH] Mifj03proBaHOro abo 06BMHYBaYeHOr0 (KpiM BUIIALKIB IIPOBEZIEHHSA
CIIEIliaJIbHOTO  JOCYLOBOI'O0  PpO3CIIIyBaHHS Ta CIEL[iaJIbHOTO CYZOBOTrO
TIPOBa/DKEHHSI), 1 Y IIbOMY 3B'sI3Ky BUpPaXKeHe B IIpoliecyanbHiit popMi TMMUYacoBe
IPUNIMHEHHSI OCHOBHOI IIPOILIeCYalbHOI [isIZIBHOCTI, B pe3yJbTaTi do0ro
BXMBAIOTLCSI 3aXOAM LIOZI0O YCYHEHHsSI O6GCTaBMH, SKi CTamM MificTaBoO st
3YIIMHEHHS JOCYZOBOI0 PO3CIilyBaHHS a60 CyLOBOTO PO3TJISIly 3 METOI0 MOro
BiZTHOBJIEHHS Ta 3aKiHUYeHHs (Benuka yKpaiHChbKa I0pUANYHA eHIuKITonezis: y 20
T. T. 19: KpyMiHanbHUM IPOIIEC, CYAOYCTPil, IPOKypaTypa Ta afBoOKaTypa).
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OnHaK, IIOIIPM CXOXICTh, MXX 3YIMHEHHSIM IOCYAOBOI'0 PO3CIIiAyBaHHS Ta
3yIMHEHHSIM CYOOBOIO IIPOB3a/KEHHSI € ICTOTHI BIAMIHHOCTI, 3yMOBJIEeHi
IIPOIleCYaIbHYUMM OCOGJIMBOCTSIMY CTaZiil KpMMIiHAIBHOT'O IIPOBaDKEHHS, Y AKUX
BOHM [ilOTh.

IMepure. Ha BigMiHy Bif 3yIMHEHOrO AOCYAOBOIO pO3CIIiAyBaHHS, ¥
3yNIMHEHOMY CYZIOBOMY IIPOBa/KeHHI HacTae ay3a. Y mofi6HMUM CIIoci6 TpaKTye
3yNMHEHHSI CYAOBOr0 IpPOBaXeHHS KacaliHMM KpUMIHANIBHUM Cym — K
TMMYACOBY II€PepPBY V 3AiMICHEHHI IIPOBaXeHHa cynoM (YxBaia KoJerii cyaaiB
IMepuroi cymoBol manaTu KacalimHOro KpMMIiHANbHOTO cyAy Bif 8 moToro 2021 p.y
cupaBi N? 686/7480/19; YxBama Komeril cyzziB TpeTbol cyZoBoI mHanaTu
Kacawiuaoro KpuMMiHaNbHOTO CyAy Big 27 ciuma 2021 p. y crpaBi N2 521/17260/18).
IIpy 1bOMY, CYZ He 3060B's1I3aHMM IIEPIOAUYHO OZepXXyBaTy iIHGOpMAIIio IIPO CTaH
3[J0pOB's1 06BMHYBa4YeHOTI'0, 3'ICOBYBaTH, UM BiH He YXUJISETBCS Bif JIikyBaHHS, 260
BXMBATY 3aX0ZiB IO PO3LIYKY O6BMHYBa4YeHOI'0, Y CUCTEMATUYHO OfEPXYBaTH
ZaH1 IIPo IPOXOKEeHHS 06BMHYBadYeHUM BiMICHKOBOI CITY>X61 3a M0o61iTi3allieto, abo
IIpO Te, UM BXe BifJoyBCcsI O6MIH OOBMHYBAa4YeHOrO SIK BiICBKOBOIIOJIOHEHOTO.
BuMHeHHSs TaKMX [i}l CyJ IIOKJIaZla€ Ha CTOPOHY KPMMIHAJIBHOTO IIPOBa/PKEHHS.
[ns 1OpiBHSAHHSL, Y DPYMYHCBKOMY KDMMIiHaJBHOMY IIPOLIeCYaJIbHOMY IIpaBi
OTPMMaAaHHS IIOLI6HMX BiZIOMOCTEN BiffHECEHO [0 060B'sI3KIB cyAy. Tak, BIiAIIOBIAHO
zio 4. 4 art. 367 KITK PymMmyHii cyz 3060B'13aHUM IePiOfUYHO, ajle He ITi3HilIe OZJHOTO
pas3y Ha TPy Micslli, IIepeBipsTH, UM ICHYE IiACTaBRa, L0 3yMOBMJIA 3YIIMHEHHS
IIPOBAJKEHHS.

Opyre. KpuMiHanbHUM IIpolleCyaIbHUM 3aKOH TaK0X He 3060B'sI3ye cyn
BMKOHATM Ti IIpollecyasibHi Ail, IpoBefleHHSA SKUX MOXJIMBE 32 BIICYTHOCTI
06BMHYBaUYEHOTr'0, BXXUTK 3aXOHiB ZI0 36epeXXeHHS JI0Ka3iB mepef; yXBaJleHHSIM
pilleHHs NpPo 3yHMHEHHS CYZOBOTO IIPOBa/PKeHHs. HaToMmicTp HiMeIlbkum
3aKOHOZABellb BiHIC [0 OGOB'A3KIB CyAy IIiCJIs yXBaJleHHsI DilIeHHS IIPO
3YyOMHEHHSI IIPOBa/PKEHHSI Y KPMMIHAJNbHIA CHOpaBi BXWUTM 3axO4iB [HO
IIPOIleCcyaNibHOIO 3abe3levYeHHs J0Ka3iB y HeobxigHOMY 06¢s3i (§ 205 KITK OPH).
ITonmoXxeHHsI MOAI6GHOT0 3MiCTY 3akpimneHe iy § 3 art. 22 KIIK Pecniy6iiku ITonbuia
— IIiJl Yac 3yIMHEeHHs IIPOBa/DKEHHI HeOOXITHO BXXUTY BiIIOBIAHMX 3aX0/iB s
3aXMCTY LOKa3iB Biff BTPaTy ab60 CIIOTBOPEHHSI.

TpeTe. 3ynMHEHe CyOBe IIPOBa/PKEHHS BiJHOBIIIOETHCS, IKUIO IIifICTaByU
ZUIs1 IOT0 3yIIMHEHHS [TIepecTalny icHyBaTy. KpyMiHanbHUI IpoliecyarbHUM 3aKOH
He BCTaAHOBIIIOE MOXJIMBOCTI BifJHOBUTM CYZOBe IIPDOBaJXeHHs, Y pasi moTpetu
IpOBeleHHS IIPOLleCcyaNibHUX HiVi. BogHoYac B iTaliCbKOMY KpUMIiHAJIBHOMY
IIPOIleCyaJIbHOMY IIpaBi 3yIIMHEHHS IIPOBa/PKEHHS He CTOITh Ha 3aBafji IIpoliecy
ZIIOKA3yBaHHS, afXe 3TifiHo 3 4. 4 art. 71 KIIK Itanmicbkol Pecriy6iiky 3ynIuHeHHS
IIPOBAJPKEeHHS He MEePeLIKO/PKae CYAni 36MpaTy JoKasy, 30KpeMa Ha IIPOXaHHS
OIIiKyHa O6BMHYBaYeHOTO.

ToxX y BITUM3HSIHIM periiaMeHTalil 3yIMHEHHSI CYJOBOI'0 IIPOBAaPKEHHS
(cT. 335 KIIK Ykpaiuu) AOMiHye 3acaZja 3MarajgbHOCTi, TOAi K Yy HaBeJIeHUX
BUITaZIKaXxX 3apyODKHOr0 PeryoBaHH IlepeBary BiijaHo 3acafi Iy6IiYHOCTI

3 ypaxyBaHHSIM HaBeJIeHOI'0, 3YIMHEHHS CYZOBOI'O IIPOBa/PKEHHS
XapaKTepU3yETbCS TaKUMM O3HaKaMM: 1) 3yMOBJIEHE BifICYTHICTIO MOXXJIMBOCTI
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06BMHYBaYeHOI'0 6paTy yIacTh Y CYZIOBOMY po3TJIszi (KpiM BUITafgKiB IIPOBeZIeHHSI
CIIEelliaJIbHOTO CYZOBOI'0 IIPOBAZPKEHHS); 2) IIOJIATAE Y MPUIIMHEHHI IPOBEeZeHHS
MIpoIleCyaJIbHUX i (OKPIM THX, IO OB'sI3aHi 3 PO3LIYKOM O6BMHYBAaYE€HOT0) A0
MOMEHTY 3HMKHEHHSI O6CTaBMH, L0 CTalM IIiACTaBOO OJIS YXBaJIEHHSI TaKOIO
pinreHHs; 3) MOXIIMBE 3a AOTPUMMAHHS BCTAHOBJIEHMX Y KPMMIiHAIbHOMY
IIPOIleCyaIbHOMY 3aKOHi YMOB; 4) 3[iiCHIOETBCS 32 YXBAJIOIO CYAY.

ToX 3yIMHEHHSI CYyHOBOI'O IIPOB3PKEHHS — Ileé BMMYLIEHe TUMYacoBe
IPUIIMHEHHS CYZOM IIPOLlecyaybHOI [HisTIBHOCTI, BUKIJIMKaHE O06'€KTUBHO
iCHY10UOI0 TMMYACOBOK IIEPELIKOZO IMPOZOBXMUTMY 1 3aKiHUMTM CyZoBe
IIPOBaPKEHHS Y 3B'I3KY 3 Bi[ICYTHICTIO 3MOT¥Y O6BMHYBAuYeHOro 6paTyu y4acThb y
KpMMIHAJIbHOMY IIPOBaKeHHi (KpiM BUIIQZIKIiB NPOBEJEHHSI CIIEL[iaJIbHOTO
CYZOBOTO IIPOBA/DKEHHST).

NMPABO MNOTEPMIJIONO0 CAMOCTIAHO 3ANTYYATU EKCMNEPTA
ANAa NPOBEAEHHA EKCNEPTU3U Y KPUMIHAJIBHOMY
NMPOBAKEHHI: 3AKOHOZJABMI NMEPELLKOAU

LLlyHeBuy KaTtepuHa (acnipaHTka)

JIbBIBCbKWI HalioHalbHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: fou. KanyxHa O. M.)

1 Y 3aK0HOZaBCTBI nepefgbaydyeHl NepeLIKOgH B YaCTHHI peai3alnii IpaBa
IIOTEpPIIUIOro CaMOCTIHHO 3a/IyYaTH eKCIIePTa CTaHOM Ha KBITEHb 2023 POKY.

3 ogHOro 60Ky, BignoBiziHo A0 4.3 ¢T.93 KIIK YKpalluu IIoTepninui 3gincHoe
36MpaHHs J0Ka3iB LIJITXOM BUTPeOyBaHHS Ta OTPMMaHHS BiJi OpraHiB flepXXaBHOL
BJIafi¥, OPraHiB MiCLIeBOI'0 CaMOBPSIYBaHHS, IIAIIPUEMCTB, YCTAHOB, OpraHisallil,
CIY>X60BUX Ta Gi3MYHUX 0Ci6 peuelt, KOIiM JOKYMEHTIB, BiOMOCTeN, B#CHOBKIB
excrepTiB (BuplmeHHZ Moe — KIII) BUCHOBKIB peBisilt, aKTiB mepeBipok;
iHiIlilOBaHHS NpPOBeAEHHS CIiguMX (PO3LIYKOBMX) XiM, HErJIaCHUX CIiJumx
(pO3LIYKOBMX) ZiM Ta iHUIMX IIPOIIECYAIIbHMUX Ailf, 8 TAKOX LIISIXOM 3[iICHEHHS
IHLIMX [Oift, ki 37]aTHI 3a6e3meuyMTM IIOZaHHS CYZy HAJNEXHUX 1 JOIMyCTUMUX
JOoKa3siB.

BopHouac BigmoBizHO A0 11.3, 4. 1 ¢T. 56 KIIK, 1.3 4.2 ¢T.56 KIIK moTepinnni
Mae€ IIpaBO IOAABaTM [OKa3M Ha IMiZITBEpPIIKEHHsI CBOEl 3asBM NP0 BUMHEHE
KpMMiHaNbHe IIPABOIIOPYLIEHHS CIIiAYOMY, IIPOKYPOpPY, CIigdYoMy cyAami, cyay.
[TpaBo moTepITiyIoro Ha 36MpaHH fiokasiB y cT. 56 KIIK BigcyTHe. SIkuio .14 cT. 56
KIIK Vkpaiau (moTepminuii Mae IIpaBO KOPMCTYBaTMCS IHIIMMM IIpaBaMy,
nepeg6aueHyMy KITK) MOXXHa BMKOPMCTOBYBATH [JIsl YCYHEHHS ITi€l KOmisil Mix
HOpMaMM, LI0 O3HAvae€, L0 IIOTEPHiIMI Ma€ IIpaBoO SIK Ha 306MpaHHSs, TaK 1 Ha
TIOJaHHS [JOKa3iB Y KpUMIHAIbHOMY IIPOBAaZPKEHHI, TO BCe XX CIIellialibHi HOpMU
KIIK, ski mepef6adaloThb IIPOLEAYPY 3alydeHHs eKcIlepTa AJjis IIPOBeZIeHHS
eKCIIePTMU3M Y CTafil ZOCYAOBOrO PO3CIIiZlyBaHHS, II036aBJISIIOTh MOTEPIIIJIOTO
TAaKOI MOXXJIMBOCTI.

Harapato, 110 cTaHOM Ha KBiTeHb 2023 poKy caMe CTOPOHM BIiAIIOBIZHO [0
4.l cT.242 KIIK YKpalHM MOXYTb 3ajlydyaTy eKCIIEPTHY YCTaHOBY, eKcIiepTa abo
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€KCIIePTIB AJIsI IPOBeAeHHS eKCIIepTH3u. 3Baxkarouy Ha 11.19, u.l cT.3 KITK Vkpaiuu
TIOTEePIiNIN, MOT0 NpeACTaBHUK Ta 3aKOHHUM IPEACTAaBHUK JIUIIE B OKPEMUX
BUITaZIKaxX MOXXe HaJIeXaTy JI0 CTOPOHU 06BMHYBaueHHs, 1110 GaKTUYHO 11036aBIIsIE
JOro IIpaBa CaMOCTIMHO 3aily4yaTy eKCIIepTa ZJisi IIPOBELEHHsI eKCIIEPTM3U Ta
HaJlaHHS BYCHOBKY 3a ii pesynbTaTaMu. K 6a4MMO, iCHY€ CYIIepeyHIiCTh MiX 4. 1
CT. 242 KITIK Ta u.3 ¢T.93 KIIK VkpaiHu B YaCTMHI MOXJIMBOCTI IOTEPIIJIOrO
CaMOCTIHO 3aJIy4aTy eKCIIepTa [Jis IPOBeJeHH S eKCIIEPTHOTO AOCIIiKeHH .

OxpiMm nworo, y 1ml0 crt. 20 3akomy VYkpaimm «[Ipo amBokaTypy Ta
aIBOKATCBbKYy [isINMBbHICTB» cepep mpodeciMHUX IIpaB afBoOKaTa, KOTPUM MOXe
6paT¥ y4acTb Y KPMMIHAILHOMY IIPOBAa/PKEHHI SIK IIPeZICTABHUK IIOTEPIIJIOTO,
BMOKPEMIJIEHO IIPaBO OZEpPXYBaTy IIMCHbMOBI BMCHOBKM (axiBI[iB, €KCIIEPTIB 3
IUTaHp, L0 IOTPE6YIOTh CIEeLiaIbHMUX 3HaHb, L0 TeX He BPAaXOBaHO y ALIOYOMY
KIIK Ykpaiuu.

2.Ha cragii cypoBoro po3rjiggy HOTepIUIMY HAZUIEHHI IIHDIIAMHI
HIpOLjeCcya/TbHAMI MOXJIMBOCTIMIY IJOLO 3a/Iy9€HHSA €Kcrepra, HDK Ha crajgii
JOCYyJOBOI0 PO3C/IIyBaHHA.

TMopsifok 3anmydyeHHs eKCIIepTa [JIsl IPOBeIeHHSI eKCIIePTU3Y 32 YXBaJIolo
Cyqmy IIif 4yac CymoBOTO po3rnsazy, nepeno6aderni cT. 332 KITK, MicTUTE BKa3iBKy Ha
IIPaBO IIOTEPIIIJIOr0 3BePTAaTUCS 3 KIIOIIOTAaHHSIM IIPO IIPOBeZIeHHSI eKCIIePTU3M 3a
HAsIBHOCTI IificTaB, nepefb6aueHuX y cT. 242 KITK. 3 11b0oro BUIIIMBAE BUCHOBOK, 110
Ha cCcTafil CymoBOro pO3IIIAAY IIOTEPHIiIMM  HafUIeHMM  IIMPLIMMM
IpoLleCyaIbHUMM MOXJIMBOCTSIMM LIOAO 3aJIydeHHSI eKCIIepTa, LI0 MOoXe
BIUIMBATY Ha Pe3yJIbTaTy KPUMIHAIBHOTO IIPOBA/PKEHHSI B I[IJIOMY.

3.IcHyHOTE OKpPEMI IIPOLeCyaIbHI MOXJINBOCTI VIS MOTEPITIIOrO BIIJIABATH
Ha IHIIJIIOBaHHS Ta IPOBEJEHHS CYHOBOI €eKCIIepTH3H, OJHAK BOHM HE II036aBJ/I€HI
HEJOJIIKIB, Ta MOXYTb Oy TH BAPILIEH] ILVITXOM BHECEHHS 3MIH JJO KDUMIHAIBHOIO
HporjecyarbHOr0 3aK0OHOJaBCTBa.

o npukIagy, MOXYTb BUHUKATY CUTYaIlil, KOJIY IOTEPITiJINY 3BePTAEThCSI
3 KJIOIIOTAHHSIM [0 OPraHy AOCYZOBOT0 PO3CHIilyBaHHS IIPO IIPOBEeZIeHHSI CYA0BOL
eKCIIePTM3Y, i CIIif[uMil opraHy HOCYLOBOI'O PO3CIIiyBaHHS, SIKUM € CTOPOHOIO
06BMHYBauYeHHS Y IIPOBa/KeHHI, GopMaNbHO He BiIMOBIISI€ Y IIPOBeieHHI TaKol
eKCIIePTM3Y, OO0HAK MMTAHHS, SIKi IPOIIOHY€ IIOTEPITiNINI IIOCTAaBUTY €KCIIEPTY OJIs
BUDILIEHHS IIiJ] Yac IIPOBeJIeHHSsI eKCIIePTHOI'0 AOCIIiPKeHHsI, 6YAYTh BigXuUIIeHi
crniguuM. Y TakoMy BUIIafKy, GaKTUUYHO, IJIs IIOTEPIIJIOro € Juule [eKijbka
IpoLeCcyaTbHUX MOXJIMBOCTEMN [JIsI TOTO, aby CYyZIOBUM eKCIIEPT HaflaB BiIoBiAl
Ha IIMTAHHS, K L[IKaBJISTh IIOTEPIIUIOro: abo LUIJISIXOM CaMOCTiIHOT'0 3BEpPHEHHS
0 eKcIepTa IIpO0 IIPOBeeHHsI EeKCIIEPTHOIO JOCIIi/DKeHHSI II03a MeXaMu
KPUMIHANbHOTO IIPOBaXEeHHS (Y IIMBIIBHO-IIPABOBOMY IIOPSZKY), 260 LIIIXOM
OCKapXXeHHS PillleHHS CIIAYO0ro y opsaKy, nepend6adyeHomy cT.303 KITK Vkpainu
(o MOXXHA IIOCTAaBUTHM I CyMHIB, ampke 4.l cT.303 KIIK Ykpaiuu Bu3Haudae
BUKITIOUHMI IIEpeNTiK MificTaB, sKi MOXYTb 6YTM OCKApXXeHi IIiff yac oCyZOBOro
po3cCITifyBaHHSA).

BigmoBigao Ao m.7 4.l cT.303 KIIK MOXYTb 6YyTM OCKapXeHi pilleHHS
ciigJyoro, misHaBaya, IIPOKypopa IIpO BifIMOBY B 3a[J0OBOJIEHHI KJIOIIOTAHHSI IIPO
TIPOBEZIEHHS CIifunx (PO3LIYKOBUX) ZIil, HETJIACHUX CIiAUMX (PO3LIYKOBMUX) Hill.
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OfHak y HaBedeHI MHOX CUTYyaIlil CIIiffuMil He BigMOBJISIE Yy IIPOBeAEHHI
eKCIIepTM3Y, a JIMIIe 3allepedyye ILIOZI0 BKIIIOUEHHSI IIUMTaHb, SIKi IIPOIIOHYE
MOTepIHinui, O IIOCTAaHOBYM IIPO NPM3HAUEHHSI EKCIIEPTM3M Ta 3allyuyeHHS
ekcriepta. Crmoco6oM BMpiLIeHHSI Ifi€l cuTyalil moryia 6m 6yTu Iepemb6adeHa
3aKOHOM JIJ1sI IOTEPITITIOr0 MOXJIUBICTD 3BePHEHHS JI0 CIIIIY0T0 CYAAl Y IOPSIAKY,
nepepbavenoMmy 1.1 4.l cT.244 KIIK Ykpaiumu.

o >X [0 mepuIoro i3 3sraflaHMX CIIOCOGIiB BMpILIEHHS IIPO6GJIeMU —
MOXJIMBOCTI IIOTEPIIIJIOT0 3BEPHYTUCS OO €eKCIlepTa y ILUBIIBHO-IIPABOBOMY
TIOPSAAKY («<IIPMBaTHOMY») — TaKOXX BMHMKAIOTh AeKilIbKa 3ayBar.

INepuiM, Ha 110 BapTO 3BEPHYTM YyBary, — Ije IUTAHHS IIPOLIeCyaIbHOTO
CTaTyCy AOKYMEHTa, OTPMMAHOI0 B TaKOMY IOPSAAKY. 3BaXkarouu Ha 4.l cT. 243
KIIK, nuile CTOPOHM 3aJly4yaloThb eKCIIepTa [Jisi IIPOBejeHHS eKCIEePTU3U, TOMY
IOKYMEHT, OTPMMAaHUM IIOTEPIIIIMM B «IIPUBATHOMY» IIOPAAKY, He 6yZe HabyBaTu
TaKOTO IIPOLIeCyasbHOIO CTATyCy MXepejla [OKasiB SIK BMCHOBOK eKCIIepTa.
[ToB'sI3aHUM 3 IIUM IIUTAHHSIM € IOPSZOK Ta B I[IJIOMY MOXIJIUBICTb ZIONTyUYeHHS
TaKOTO JOKYMEHTA, OTPMMAHOT0 32 Pe3yJIbTaTaMy IIPOBEJIEHOI0 JOCIIiHKeHHS 3a
3BEepPHEHHSIM IIOTEPIIJIOr0, A0 MarTepianiB KPMMIHAIbHOIO IIPOBafDKeHHSA. Lle
MOXXJIMBO LIJISIXOM 3'sIBJIEHHSI KJIOIIOTAaHHS B IOPSIZKY, Ilepen6adeHoMy cT.56 KITK.
OpHak y BUIIaAKY, IKLIO CITiAYMI HA CTaZAil JOCYZIOBOT0 PO3CITifyBaHHA BiIMOBIIsIE
y 3aJOBOJIEHHI TAaKOro KJIOIIOTaHHS, 3rifHo 4.2 ¢T.303 KIIK cxapra IIoTepIiioro Ha
TaKe pILIeHHS MOXe 6yTM IIpeAMEeTOM pO3IJISAy JMLIe IIiff Jac HIATOTOBYOrO
TIPOBa/PKEHHS, 32 pe3yJIbTaTaMM SIKOI'0 CYZ BIIPaBi ZIONYUMTM CBOEX YXBaJIOIO
IeBHI MaTepiany, NOJaHI IOTepPHiNMuUM, [0 MaTepianiB, fKi 6yAyTh IpegMeTOM
po3rnsfly y CyHAOBOMY 3acifiaHHI. B Tou Xe dac, Ije MOXe 03HadaTHy, L0 CTOPOHa
06BMHYBaueHHS TPy IIPOBEEHHI JOCYAOBOr0 PO3CIIilyBaHHS, He Bpaxye QaKTiB,
SIKi MOXYTb 3MIHUTM pe3yJIbTaT¥ TaKOIo [OCYZOBOTO pO3CIIiIyBaHHS
(xBatidikariiro posciigyBaHol moZil, KiHI[eBi pilleHHS, IKUMM 3aKiHUYEThCS CTafis
ZIIOCYZIOBOI'0 PO3CIIilyBaHHS).

IMo-zpyre, 3BepHEHHS IIOTEPIINIOr0 Y LMBIILHO-IIPABOBOMY MOPSIAKY ZI0
eKCIIepTa [JIsl IIPOBEeZIeHHSI €KCIIePTMU3YM He 3aBXAMU € MOXJIMBUM Uepe3d Taki
dakTOpM SIK BapTICTh €KCIIePTMU3M, SIKYy HEO6XiZHO IIPOBECTH, Ta HEMOXIIMBICTD
TIOTEPITIINM CaMOCTIHO ITIOKPUTH 1Ii BUAATKY; Yac, HeOOXiIHMUM [JIs IPOBEeJIeHH S
TaKol eKCIIEPTU3M eKCIIEPTY, IKUM MOXe 6YTHM TPUBAJIMM, a OTXKe, — HaJlaHHS
pe3ynbTaTiB NIpoBeAeHOl eKCIIepTM3M HeCBOEYaCHO; BIFICYTHICTb HOCTYIY HO
06'€EKTIB €KCIIePTHOI'0 [HOCIIKeHHS, Ki Heob6XiHO HaZaTU EeKCIIePTOBI s
TIPOBeIeHHS TaKOr'0 €KCIIEPTHOTO ZIOCITiMKeHHS.

4.IcHye HeOOXIJHICTD ¥ BHECEHHI 3MIH JJO KDHMIHAJIBHOIO IIPOLJ€CYaIbHOTO
3aKOHOZABCTBA YKpAaiHH B YacTHHI 3abe3IIeYeHHA IPaB MOTEPIIIOrO BIVIABATH
Ha nporexnypy IHIJIIOBaHHA Ta IIPOBEJEHHS EKCIIEPTH3N Y KPUMIHATIBHOMY
IIPOB3JPKEHHI.

Ons 3abe3neyeHHsT MOXJIMBOCTL IIOTEPIIUIOr0 BIIMBATU Ha pe3yNbTaTy
KPUMIHANIBHOTO IIPOBA/PKEHHSI IIOTPI6HO PO3IJISIHYTU MOXJIMBICTb BHECEHHS
3MiH y 4.l c¢T.242 KIIK Vkpaiuu Ta 4.1 cT.243 KIIK VYKpaiuy, nepef6aunBIIM CEPES]
Cy6'eKTIB 3aIyYeHHSI €KCIIepTa Y KpMMiHajIbHe IIPOBaZKeHH S IT0TepIIiToro. [IeBHL
crpo6y HajaTy IIPaBO IOTEPIIIIIOMY 3BEPTATUCS L0 €KCIIepTa AJisl OTPUMMAaHHS

158



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

BUCHOBKY €KCIIepTa y MeXaxX KPMMIHaAJIbHOTO IIPOB/DKEHHS O6yiy, OJHAaK
HeycHinrHuMu. MeThes Ipo 3akoHompoeKT N2 8223 Bix 03.04.2018 poKy, KMt TaK
i He 6yB po3rnsHyTMM IlapmaMeHTOM. ABTOPM 3TaZlaHOTO IIPOEKTY 3aKOHY
IIPOIOHYBAIYM HAZaTy IIPAaBO IOTEPIIIJIOMY CAMOCTIMHO 3aJ/IlydyaTy e€KCIIepTiB Ha
ZJOTOBIPHMX YMOBaX IJISl IPOBEZIEHHSI €eKCIIEPTU3M, Y TOMY YMCJIIi 060B'sI3KOBOL.

TakoXX peKOMeHJ0BaHO BHeCTH 3MiHM y 1.1 Ta 1.2 4.l cT. 243 KIIK Ykpainy,
HaJaBLIM IIPABO, OKPiM CTOPOHM 3aXMUCTY, IIOTEPIIIJIOMY, 3BePTATUCS [0 CIIiAYOTO
CcyZni 3a HasIBHOCTI 06CTaBuH, Ilepeg6adenux y 4.1 ¢T.243 KIIK VYkpaiuu. B iibomy
KOHTEKCTI € JJOPeYHUM 3aIllpPOIIOHYBaTH IIepeJlik KaTeropin ocib, skum 6yro 6
rapaHTOBAHO IIPOBeJIeHHSI CYZIOBOI eKCIIEPTU3M 3a KOLIT [epXXaBHOTO GI0IKETy
KpUMMIHAJIbHOMY  IIPOB3aKEeHHI, 6€3 HeOo6XiZHOCTI [OBeAeHHs  (QakTy
HEMOXXJIMBOCTI 3aTyYeHHsI eKCIepTa CAaMOCTIiHO Yepes BiZICYTHICTb KOLITIB UM 3
IHIIMX 06'€KTUBHMUX IpMUMH (1.2 4.1 cT. 244 KIIK). [Tepertik Takux KaTeropin oci6
abo yMOBH, 3a IKMX ocob6a Mae€ IIpaBO IIpeTeHAyBaTM Ha IIPOBeJIEeHHSI CYZOBOL
eKCIIepTM3YM 3a KOWIT [Iep>XaBHOIO GIOKETY, Mae OYTM BU3HAUEHO LIISIXOM
3a3HavYeHHs [epeJIiKy TaKuxX KaTeropim oci6 y u.l ct.244 KIIK Ykpaiuu. 3oKkpeMa,
cepefy TakKMX OCi6 [OLIUIBHO BUAUIM IIOTEPIUINMX Biff KpUMIHAJIBHUX
IpaBOIIOPYLIeHb IPOTM MMpy, 6esnekyu JIIOACTBA Ta MDKHApPOAHOTO
IIPaBOIIOPSIZIKY, BPAaXOBYIOUM HACIiAKM ITOBHOMACUITaGHOro BTOPrHeHHsI PO Ha
TepuTopito YKpainu 3 24 moToro 2022 poxy.

OTxe, mifaxim, KUy nepezbadae MOXXJIMBOCTI IIOTEPIIUIOro Ha piBHI 31
CTOPOHO0 3aXMCTy BIUIMBATM HA IIPOBEJIEHHSI €KCIIEPTU3U Yy KPUMIiHAJIBHOMY
IPOBa/PKEHHI sIK Ha CTaZil OCYNOBOI0 PO3CIIiyBaHH, TaK i Ha CTafil CyZI0BOro
po3rnsily, Mae OyTM 3aKpilZIeHMM Y KPUMMIHAJIBHOMY IIPOI[eCyaJIbHOMY
3aKOHOJABCTBI, afXXe BiH 3abe31euye IIepeJyMOBH AJIsI aKTVBHOI y4acCTi CTOPIH Ta
TIOTEPIINIOro y KpMMiHAIbHOMY IIPOBa/KeHHI y 360pi [I0KasiB, HE CTBOPIOE
IepelIKOAM [JIsi OKPeMMX V4YacHMKIB IIPOBa>KeHHSI Y KOPMCTYBaHHI
IpoLleCyaIbHUMM MOXIIMBOCTSIMM Ta CIpHMSIE HaAJIe)XHOMY BUpILIeHHIO
KPMMIHANIBHOTO IIPOBAa/PKEHHSI 3 BpaXyBaHHAM MeETM MOTO IIPaBUIILHOTO
BUPILIEHHS.

0COBJINBOCTI MOBHOBAXXEHb KEPIBHUKA OPI'AHY
NMPOKYPATYPU B YMOBAX BOEHHOIO CTAHY

BepeTtenbHuk Mupocnae (CTyfeHT)

JIbBIiBCbKWI HalioHalbHUI yHiBepcUTeT iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: acucT. [1ix 10. T.)

24 motoro 2022 poKy cucTeMa yKpalHCBKOTO IIPAaBOCYAAS BHACIIZOK
TIOBHOMACIITAa6HOT0 BTOPTHEHHSI POCichbKol depeparllii Ha TepuTopito YKpaiHu
CTMKHYJIACh i3 HOBMMM BMKIMKaMy. Taka 06CTaBMHA, BOUEBMUAb 3MYCHUIIa yCe
CYCIUJILCTBO, B TOMY YMUCIJIi i IPaBHUKIB, KOHCOJIiAyBaTUCS, [JII MaKCUMaJIbHOL
afarnTallii 3a6e3nedyeHHs IPaBOCYAASA B YMOBax BOEHHOro cTaHy (gaii — BC).
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VkaszoMm I[IpesmpenTta Ykpainm Bifmg 24 motoro 2022 poky N2 64 «IIpo
BBeJIeHHSI BOEHHOT'0 CTaHy B YKpaiHi», L0 3aTBepXeHU 3aKOHOM YKpaiHu Bif 24
moToro 2022 poky «IIpo 3aTBepzmXeHHs1 Ykasy IIpesuzenta YkpalHu «IIpo
BBeJIeHHSI BOEHHOTO CTaHy B YKpalHi» uyepe3 IIOYaTOK BTOPrHEHHSI Pociichbkoi
depeparrii Ha TepuTopito YKpaiHM B Zlep)xaBi 6YB BBeJIeHUM BOEHHUM CTaH i3 05
roauau 30 XBUIIKH 24 moToro 2022 pokKy.

Came ToMy, 3akoHoM YKpaium N2 2201-IX Big 14.04.2022 6yI10 BHECEHO 3MiHM
mo KITK VkpaiHy, LI0 CTOCYBalIMUCsI 3OIMICHEHHSI JIOCYZOBOI'O PO3CHiZlyBaHHSI B
yMoBax BC.

ABTODM 32aKOHOIIPOEKTY Y IIOSICHIOBAJIbHIV 3alIMCIIi 3a3HaA4any, L0 3azJst
6inbul ePeKTUMBHOIO 3[AIMCHEHHSI KPUMMIHAJILHOIO IIPOBA/XeHHSI B yMoBax BC
BepxoBHO10 Papoio 6yJio IPUMHSTO Psfi 3aKOHIB, IKMMM BHECEHO 3MiHM Ta
IOIOBHEHHSI [0 KPMMIHAIbHOIO IIPOIleCyaJIbHOI'0 3aKOHOZIaBCTBa YKpaiHu B
YacTMHI OIITMMi3alil IIOBHOBaXXE€Hb CIIIAYOro, IIPOKYpoOpa, CIIIAYOro CYAAL,
KepiBHMKA OpraHy IPOKYpPaTypHU IIiJl Yac 34iCHEHHS JOCYNOBOI0 PO3CIIifyBaHH I
B yMOBaxX BBeleHHsI B VYKkpaiHi a6o okpeMux II MiCLEBOCTSIX BOEHHOTIO,
HaZI3BMYaWHOIO CTaHY, IPOBeZIeHHSI aHTUTEPOPUCTUYHOI Ollepallil 4y 3axoziB i3
3a6e3mneuyeHHS HALIlOHAJIbHOI 6€311eKM 1 060pPOHY, BIifICiYl 1 CTPMMYBAHHS 30POMHOI
arpecii Pociicekoi ezieparlii Ta/a6o iHLINX flepXXaB IPOTHU YKpaTHM.

BopgHouac uiofieHHa IIpaKTUKa peaisarii BiZiIIOBIAHNX IIOJI0XKEHb B yMOBax
BOEHHOI'O CTaHy Ha TepuTopil VYKpalHy, 3acBifjumiia HEOOXIAHICTb OLIbLI
IeTaIbHOTO PO3LIMPEHHSI IMOBHOBaXeHb CIIiAYOro, IIPOKYPOpa, CIIiAYOro CYZAZi,
KepiBHMKA OpraHy IPOKYpPaTypH IiJl Yac 3[iMICHEHHS IOCYLOBOI'0 PO3CITiAyBaHHSI
B yMoBax BC 3 MakCUMMaIbHOIO AeTaisallielo MexaHi3My iX 3aCTOCyBaHHS.

Ocp yoMmy HasBy po3giny IX-1 KIIK VkpaiHu 3MiHeHO Ha «Po3gin IX-1
OCOBJIMBUM PEXXUM [OCYJOBOI'O PO3CIIIIYBAHHS, CYOOBOI'O PO3ITISIAY B
YMOBAX BOEHHOI'O CTAHY», a BifAIOBifAHY CTATTIO 615 BMKIIaZleHO IIOBHICTIO ¥
HOBIM pefaKIlii.

B KOHTeKCTi 06paHOI TeMM HAMBKIUBILIMMU € IPUIUCKU IIYHKTY 2
YaCTMHMU MeplLIol BKAa3aHOI CTATTi, BIIIOBIAHO ZI0 sIKOI y pa3i BBe#eHHs BC Ta 3a
BIICYTHOCTI 06'€KTMBHOI MOXIJIMBOCTI BMKOHAHHSI CJIAYMM CYZLZE0
TIOBHOBAXXEHB, NepeAbaueHux ctaTTaMu 140, 163,164, 170, 173, 206, 219, 232, 233, 234,
235, 245-248, 250 Ta 294 nvoro Kopekcy, — Taki TI0OBHOBaXXE€HHSI BUKOHY€E KEPIBHUK
BIITOBIAHOTO OpraHy IPOKypaTypM 3a KIJIOINOTAaHHSM IIpOKypopa abo 3a
KJIOIIOTAHHSIM CJIiIY0TO0, IIOTO/KEHOr0 3 IIPOKYpopoM. BapTo 3asHaumTy, LI0 B
ZIOBOEHHIN pefjakIiii I11iel cTaTTi, BUKOHAHHS TaKUX IIOBHOBAXXEHDb [OpyYasnach He
KepiBHMKY OpraHy IIPOKypaTypy, a ‘BiflIOBIfHOMY IIpOKypopy”. A B Xo#i
3aCTOCYBaHHS “BOEHHUX' 3MiH, IOBHOBaXXEHHSI KepiBHUKA OpraHy IIPOKYypaTypu
6yJI0 YaCTKOBO YPi3aHOo.

Ha pgaamit MOMEHT, Y BUKIIIOUHMX BUIIAAKAX Ha KepiBHMKA BifMIOBIIHOTO
OpraHy IIPOKYpaTypM IIOKJIa[leHI IIOBHOBaXKEHHSI 3[iMCHIOBaTM OGYHKLII Ta Ail
ciigyoro cyppi. 3okpeMa IIiff TakMMM IIOBHOBa)XX€HHSIMU MalOTbCsI Ha yBasi:
IOPHHAHATTS DPINIEHHS IIPO 3HINCHEHHS IIPHUBOZY, DO3IVIARY KJIOINOTAaHHS IIPO
THMYacoOBHH JOCTYHI JO peder I JOKYMEHTIB, BHDILICHHS IIHTAHHA IIPO
HaKJIaeHHS apeLITy Ha MayHO, IPaBO 3BUIBHHUTH ITO30aBJIEHY CBOOGOLHM 0CO6Y,
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AKILJO OPraH Jep)XXaBHOI BIIagy 9 CITy)XK60Ba 0C006a, ITiff BaAPTON AKHUX TPHMAETEC
Ij 0063, He HaZacTh CYyHOBE PILIeHHS, AK€ Ha6PaIo 3aKOHHOI CHITH, a60 He JJOBEHE
HAaAgBHICTb IHLIMX IPAaBOBHMX IIIJCTAB JJIA I[I0306aB/I€HHA 0COOH CBO60LH,
IPOJOBXHUTH CTPOK JOCYZOBOTO PO3C/IIYBaHHA HAa MHIZCTaBl BIIIOBIFHOIO
KJIOIIOTaHHS, IPOBEJCHHA JOIIHUTY, BIIIZHAHHA Y DEXHUMI BIJeOKOHQEPEHII mig
yac JocyJOBOro pO3CIigyBaHHA, HaJaHHA JO3BOJIy Ha IPOHHUKHEHHS JO XHUT/Ia Ui
IHIIOro BOJIOFIHHA 0CO6M Ta OOLIYKY, HAJaHHS JO3BOJIy HA MIPOBEJEHHS
HerJIacHMX CIIIYMX POZLIYKOBHX JIH,

B xozi «BoemHMX» TpaHchopmarlin mo KIIK, LIJISIXOM BHECEHHS 3MiH IO
YaCTMHM IIepuioi cTaTTi 615 6yj0 mo36aBjIeHO IIOBHOBa)XKeHb KEePiBHUKA OpraHy
IIPOKYPaTypy 06MpaTy 3all06DKHMM 3axiZl Y BUTIISA1 TPMMaHHS ITif BapToto. [IpoTe
B YaCTMHI 2 IIi€l CTATT], BCe Lle MICTUTBHCS QOPMYIIIOBAHHS, 3TiLHO 3 IKUM, CTPOK
Iil yxBany CIIiAYOro CyAAi Uy IIOCTAHOBM KePiBHMKA OPraHy IPOKYpPaTypy IIPo
TPUMMAaHHS IIiJ BApTO0 MOXe 6YTU IOAOBXEHMN 10 OOHOT0 MiCSIsT KEPIBHUKOM
BIIIOBIAHOIO OpraHy IIPOKYpaTypM 3a KIJIOIMOTAaHHSM IIpOKypopa ab6o 3a
KJIOIIOTAHHSIM CJIi[YOT0, IIOTOPDKEHMM 3 MPOKypopoM. CTPOK TpPMMAaHHSA Mif
BapTO0 MOX€ IMIPOZIOBXYBAaTUCS HEOOAHOPA30BO B MEXAaX CTPOKY HOCYZOBOIO
pO3CIilyBaHHS.

3AiMICHIOI0UM TOBHOBAXXEHHSI, BJIaCTMUBI CIIIIYOMY CYZAJi, KEPIBHUK OpPrany
IPOKypaTypyu I[IpUIMae DpilleHHs y GopMi IOCTAaHOBM Ta Mae MiICTUTH
OOI'PYHTYBAHHS IIPAaBOMIPHOCTI 3[iMICHEHHSI HUM IIOBHOBAXX€Hb CJIIUOTO CYyZALi.
BopgHouac, mpo 1ii pilieHHS HEBIAKIIaZHO 3a IIEPLIOI MOXXJIMBOCTI IIOBIOMIISIETHCS
IIPOKYPOP BULIOTO PiBHS, @ TAKOX CYyZ, BUSHAUEHUM Y MOPSAKY, Iepei6adyeHOMY
3aKOHOAaBCTBOM, 3 HaZJaHHSIM KOIIiM BiZIlIOBIAHUX OKYMEHTIB He misHiure 10 1HIB
3 OHA MIOBIIOMJIEHHSI.

[IpoTe B gaHOMYy GOpPMYJIIOBaHHI BXMBAETbCSI IIPOKYPOp, TOAL SIK TaKi
pilIeHHSI IPUIMAIOTHCSI KePIBHUMKOM OPraHy IIPOKYPaTypH, a TaKoX O060B'sI30K
TIOBIZJIOMJIEHHSI IIPOKypOpa BMILIOTO PIBHSI UM CYy[H, He 3000B'sI3ye OCTAHHIX [0
BUMHEHHS IIEBHUX JOiJl OJISI PETPOCIIEKTUBHOI IIepeBipKu.

Lle B CBOO Uepry BKa3ye, Ha BUKIIIOYHY iIHGOPMaTUBHICTb Ta BiICYTHOCTI
MOXKJIMBOCTI peaybHOr0 3aCTOCYBaHHS, OCKINIbKM, il Zil Manyu 6 IIOpOKyBaTu
IOPUONYHI HaCITiIKN.

OkpiM I1pOro, CKapr¥ Ha 6yAb-sKi pilleHHs, Al 4M 6e3[iTIBLHICTD
TIPOKYPOPA, CIIiAYOro, MPUMHATI a60 BUMHEHI HMM Ha BUKOHAHHS IIOBHOBa)XXEHb,
BU3HAYEHMX IJi€l0 CTATTel0, MOXYThb 6yTH IOAaHi [0 cyay. IX posrnsap spaiicHioe
CIifuMM Cynmst TOro CyAy, B MeXaxX TepUTOpialibHOI IOPUCAMKINI SKOTo
37IiMICHIOETBCSI [OCYOBE PO3CIIiIyBaHHs, a B pasi HEMOXJIMBOCTI 3 06'€KTUBHUX
OpMYMH 3[OIMCHIOBATM BIiIIOBIAHMM CYZOM IIPaBOCYAAS — HaMOGiIbLI
TePUTOPiayIbHO HAGJIMXXEHOTO 10 HHOT'0 CYZY, ILI0 MOXXe 3iICHIOBATY IPaBOCY AL,
a6o iHIIOrO CyZy, BU3HAUYEHOr0 B IOPSAKY, IIepef6auyeHOMY 3aKOHOAABCTBOM.
Take IIpaBo Ta MOXJIUBICTD Iepef6adeHi npunucamMu Yactuum 4 craTrti 615 KITK.

Arle TIpM IPaKTUYHOMY 3aCTOCYBaHHI IIiel HOPDMM BUHMKAE JIOTiUHE
nuTaHHS: UM BCi pilIeHHS IIPOKYypOpa € OCKapXYBaHMMM, UM JIMLIE Ti, L0
3ZIIMICHIOIOTBCSI B MeXXaxX II0OBHOBaXKeHb CIIAYOrO CYAZI Ta MDifnAramTb
aIeNnAaLiTHOMY OCKapXeHH0?
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IToromxyrouncy 3 pgymkow [ T7oBloK, WieHKMHer0 Haykoso-
KOHCYJIbTaTUMBHOI paziu yTBOpeHOi npu BepxoBHOoMy Cyzi, fika 3asHayae, LI0
OCKINIBKY JKOLHMX 3aCTepPeXeHb LIOZO IIbOr0 B KOAEKCiI HeMae, 6yAb-sIKi mil um
6e3isTIbHICTD IIPOKYPOPa MOXYTh OCKapXXyBaTUCh A0 CIIIAYOr0 CYAMi.

[TpuBHeCeHi 3MiHM B 3aKOHOZABCTBI mompu 651ari HamMipy, IIOPOIXYIOTH
HOBMX IIUTaHb Ta IIPO6JIEM B IIpoIieci Ix 3acTOCYBaHHS 6iyibLIe HDX BiZITIOBifei.
TaK, IIOHSTTS «06'€KTMBHA MOXJIMBICTb» Ha HOPMATMBHOMY PiBHI He 3aKpIIJIEHO,
L0 YCKJIaAHIOE BM3HAUYEHHS TaK0l Ha IPaKTHITL.

A TOMy HasIBHICTb 4M BI[ICYTHICTb TaKOi MOXIJIMBOCTI € OI[iHOYHUM
CYIDKEHHSIM Ta Ma€ BCTAHOBJIIOETHCSI B KOXXHOMY KOHKDETHOMY BUIIaZKy 3
ypaxyBaHHAM GakTMUHMX o06CTaBMH. OfHi€l0 3 TakKMX MOXHA Ha3BaTyU
BCTAQHOBJIEHHS (GakKTy YM Majia Miclle 3MiHa TepuTOpiaybHOI MifICYZLHOCTI
BiimoBigHOro cyny. Takuy MeXaHi3M Ilepef6auyeHuM y dYacTuHi 7 cTaTTi 147
3akoHy Ykpainu «IIpo CyfoyCTpiy 1 cTaTyc CyAAiB», 30KpeMa Y pasi HeMOXXJIMBOCTI
3[IiICHEHHS IIPABOCYAAS CYAOM 3 06'€KTMBHUX IPMUMH IIif yac BC Moxe 6yTu
3MiHEHO TepUTOpiaNbHy MiACYAHICTH CYAOBMX CIIPaB, LIO POS3IJISAAAOTBCS B
TaKOMY CyZi, 3a pilleHHAM Buuiol pagu IpaBOCYAAs], LIO0 YXBaJIOETbCS 3a
nopaHHaM [onoBu BepxoBHoro Cypy, LimssxoM 1i mepefadi [0 CyZy, SIKUM
HaMOIIbII TEePUTOPIAJIbHO HAGIVMXEHUN L0 CYAY, KU He MOXe 3[iACHIOBATHU
mpaBocynAns, abo iHWLIOTO BM3HA4YeHOro cypay. Llgs HopMa TeX He ifjeajbHa,
BPaxOBYOUYM KOJIi3il0 i3 HOPMOIO IIPO IIOBHOBAaXXeHHS Buuioi pagm mnpaBocynns,
IIPOTe Y BUIIAAKY 3MiHM TepUTOpIaJIbHOI IifICYJHOCTI B ONMCAHIM CHUTyaIfil
YHEMOXXJIMBIIIOETLCS pearisallisi KepiBHMKOM OpraHy IIPOKypaTypy BifIOBIAHUX
TIOBHOBAaXXEHb CIIiZTY0TO CYAAL, 110 iCTOTHO 3BYXXY€ MeXi 3aCTOCYBaHHSI OKPEMMUX
TI0JI0XeHb cTaTTi 615 KITK.

SIx BBaxkae Jlomaka O.B. B I[iJIOMY PO3LIMPEHHS IOBHOBaXXeHb KepPiBHMKA
opraHy IpokypaTypy, baKTUYHO, HiBEJIIOE B IEBHUX BUIIAJIKAaX CYLOBUY KOHTPOJID,
He CTBOPIOIOYM [OCTATHIX TapaHTIM Bil HAAMIPHOTO Y HEBUIIPaBAaHOTO
BTPYYaHHS [epXaBM y IIpaBa oco6u. 3a3HaueHe, He BiAmoBifaTMMe 3acapi
3MarajbHOCTI, 3aKpimieHin y cT. 22 KIIK YkpaiHi, OCKiIbKM Ma€e Miclje BaroMum
muc6ajyiaHC Ha KOPUCTh CTOPOHY O6BUHYBayeHHS.

3 TakMMM BMUCHOBKAaMM IIOTOAMMOCSI JIMIIE YaCTKOBO, OCKiIbKM, SIK
3a3HavyeHO Bulle, 6y[b-sIKa IIOCTAHOBA KepPiBHMKA OpraHy MIPOKypaTypu MOXe
6yTM OCKapXeHa A0 CyAy, CIAYoro CyAndi, a BifTaK, MOXIIMBICTb CYZOBOTO
KOHTPOJIIO 32 AisIMM KePiBHMKA OPraHy IIPOKYpPaTypy 3a6e31eUyEThHCS.

PazoM 3 TMM, BBaXXAEMO IIOZi6HI 3MiHM KPMMiHAIbHOTO-IIPOLIECYAIBHOTO
3aKOHOAABCTBA BUIIPaBAaHMMM, TaKMMM, LIO BifIOBifjaloTh (QaKTUUHUM
ob6cTaBMHAMMU. [ MiATBEPKEHHS ITbOI'0 BBAXKAEMO 3a HEO6XijHE 3BepHYTUCS
o okpemol pymku Cyppi KoHcturyuitHoro Cygny Ykpainu Bacunsa Jlemaka
cTocoBHO PintenHs KoHcTuTyninnHoro Cyny YKpallu y cripaBi 32 KOHCTUTYIIIHOO
ckaproto ITomintyka Ceprissi OrnekcioBuuya Liofo BigmoBimHocTi KoHcTMTYyIIil
VKpaluu nyHKTY 4 cTaTTi 163 3akoHy VkpaiHu , , IIpo collianbHUM i IIpaBOBUM
3aXMCT BiICBKOBOCIY>X60BI[iB Ta YIeHIB ixX ciMmen" (cpaBa MHpo ITOCHIJIEHWUM
COI[iaJIbHUII 3aXUCT BiICBKOBOCITYXX60BI[iB), KM, OKpiM BCbOr0 IHLIIOTO
BIUCJIOBJIIOE ITO3MIIi10 IIPO Te, L0 «B YMOBaX BOEHHOT0 CTaHy ZlepXXaBa 3060B's13aHa
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MOO6iIi3yBaTH BCi HOCTYIIHI 111 pecypcy OJIsi IIOCUIJIEHHSI CBOET 060POHO3ZIaTHOCTI
Ta Bificiui 36ponHoi arpecii Pocivicbkoi ®egmeparrii npotu Ykpaiuu». Lsg mosutiis
CTOCYETBCSI TOTO, LI0 YCi OpraHy fep>XaBHOI BlIafy, OpraHy IIPaBOCYAAS Ta 6YIb-
SIKi 1HLIi Alep)XaBHI OpraHy IIOBMHHI iSTY 3 EAMHOI0 METOI0 Ta KOHCOJIiZyBaTHUCs
IPOTY 3arpo3y 330BHI.

AJITOPUTMU 3ACTOCYBAHHA BUCHOBKIB, AAKI BUKJIAAEHI Y
MOCTAHOBAX BEPXOBHOIO CyAlY, Y KPUMIHAJIbHOMY
MPOBADKEHHI: MPOBJIEMU PEANI3ALLII

F'yna fipocnae (CTyAeHT)

JIbBiBCbKMI HaljioHaIbHUI yHiBepcUTET iMeHi IBaHa ®OpaHka
(HaykoBwii kepiBHuK: gou. KanyxHa O. M.)

HeulofaBHE YyBefleHHSI Y HalliOHaNbHE 3aKOHOJABCTBO IIPOLIeypuU
BMKOPMCTAHHSI BMCHOBKIB LIOJI0 3aCTOCYBaHHSI HOPM IIpaBa, BMKJIAfEHUX ¥
ocTaHoBax BepxoBHoro Cyzay, 06yMOBMIIO BUHMKHEHHS KyAY GUTBLINX IIPO6IIEM,
QHDK JIOCSATHEHHSI 0YiKyBaHOTO IO3UTUBHOTO ebEeKTY Y BUIIISALL 3abe3leUeHHs
CTAJNIoCTI Ta €OHOCTI CyAoBOI IHIpakTMKM. He OMMHYNIM TpyZHOLII Yy
IPaBO3aCTOCYBaHHI ¥ IUIOLIMHY KPMMIHAJIBHOIO IIpoIjecy. 30KpeMa, IIOpsn 3
BIJICYTHICTIO €OMHOI0 PO3YMIHHSI IIPAaBO3aCTOCyBadaMM IIOHSITTSI «BUCHOBOK
LIONO0 3aCTOCYBaHHSI HOPM IIpaBa, LI0 BUKIIAZIEHUM Y IIOCTaHOBaX BepxoBHOro
Cyny» stricto sensu Ta MOTO HOPMUAMYHOI CMIIM, HEBPETyJIbOBAaHMM CTAaHOM Ha
ChOTOZIHI € TOPSZIOK 3aCTOCYBaHHSI (BpaxXyBaHHSI) BMCHOBKIB, COpMOBaHMX
BepxoBHMM CymoM. I'DyHTOBHMI aHajis 3aKOHOAABCTBa Ta IIPaKTUKM IOTO
3aCTOCYBaHHSI JO3BOJISIE BUOKPEMUTY HACTYIIHI IBA, PiSHMX 32 CBOIM XapaKTepoM,
MeXaHi3aMM BpaxyBaHHSA IIPaKTUKM BepxoBHoro Cyzay.

1 cnoci6: BuKOpHCTAaHHSA BHCHOBKY ILJOJO 3aCTOCYBaHHA HOPM IIPAaBa,
BHKJIAZEHOr0 y mocTaHoBI BepxoBHoro Cygy, JO HOZIOHHX ITPaBOBIFHOCHH. CyThb
i€l Mogerti monsarae y ToMy, L0 BUCHOBOK BepxoBHoro Cyay LIOZ0 TIIyMadeHHs
HOpMM T1IpaBa (@60 CYKYIIHOCTI HODM) 3aCTOCOBYETBCSI 3a IOJiI6HOCTI
TIPAaBOBIAHOCKUH Y ABOX KPUMIHANIbHMUX IIPOBA/DKEHHSAX: Y TOMY, ¥ PaMKaXxX sIKOTO
BepxoBHUM CyzioM chOpPMYIIBOBAHO BiATIOBiAHMY BUCHOBOK, Ta ¥ TOMY, B IKOMY
yYaCHUK KPMMIHAJIBHOTO IPOBa/PKEHHS a60 XX CyZ MOTUBYIOTH IIO3MIJil0 3
TIIOCMJIaHHSIM Ha TaKuM BUCHOBOK. [ToZi6HICTH IIPaBOBIIHOCMH BKIIIOUa€ abo X
IXHI0 TOTOXHICTb, 260 XX CX0XiCTh (CY6'€KTUBHI, 06'€KTUBHI Ta 3MIiCTOBHI KpUTepil).
BigTak HenmofAi6HICTh IPaBOBIIHOCUH Y IIUX ABOX KPUMMIHAIbHUX IIPOBA/PKEHHSIX
(MeperleBaHTHICTb) BMKIIIOUAaTUMME MOXJIMBICTD BpaxyBaHHSI  BUCHOBKY
BepxoBHoro Cyny 3 TOro 4y IiHLIOTO NIMTAHHS. 30KpeMa, HaBeHeHUM Iifxif
nigTpuMyeThes y moctaHoBax KKC/BC Big 15.02.2022 p. y ciipasi N2 229/1206/16, Bif
14.06.2022 p. y cmpaBi N2 463/5551/15, Ta Bif 22.11.2021 p. y cmpaBi N2 711/9435/19
TOLI0. BapTO YTOUHMUTH, 10 TaKMM CIIOCI6 3aCTOCYBaHHSI IIPAaKTUKM BepXoBHOro
Cyny npsimo nepepn6auennyt KITK Ykpaium nuiie y KOHTeKCTi peasisallil mpunmcis
cT. 434-1 KIIK Ykpaiuu (gus. yxBanu OIT KKC/BC Big 16.09.2022 p. y cmpaBi N2
464/4690/20, Bif 10.06.2021 p. y crrpaBi N2 663/267/19 Tou1o).
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2 cnocib: BHKOpPHCTAaHHS BHCHOBKY LJOJO 3aCTOCYBaHHS HODM IIDABa,
BHKJIZEHOro y moctaHoBI BepxosHoro Cygy, mutatis mutandis (3 ypaxyBaHHSIM
BigMinHOCTeNM). PaKTHMUHO, CMMCIIOBE HaBaHTaXXEHHS I1iel Mogeri nepe6aydac Te,
110 IToIlepeAHbO CHOPMYIILOBaHUY BUCHOBOK BepxoBHOro CyZly 3aCTOCOBY€EThHCH i
Yy TUX KPMMIHaJIbHUX ITIPOBa/KEHHSX, Y KOTPUX 06CTaBUHYU € BilMiHHUMMU Bif] TUX,
Ha OCHOBI $IKMX, BifmoBimHO, BepxoBHUM Cyn chopMyBaB BUCHOBOK LIOZO
3aCTOCYBaHHSI HOPM IIpaBa. IIpM ObOMY, CyZA IIOBMHEH HaJIeXXHUM YMHOM
MOTHMBYBATM CBOIO IIO3MIII0 LIOZAO HEOOXIHOCTI BpaxyBaHHS BUCHOBKY,
chopMoBaHOro 3a BigMiHHMX (GaKTMUHMX O6CTaBMH. FCKpaBOXO ilmocTpaili€ro
cnyrye [ToctaroBa KKC/BC Bix 24.09.2020 p. y cripasi N2 635/790/15-x.

OpHaK y IpaKTuUIll HaIllOHANBbHUX CYZAIB inter alia BepxoBHoro Cypy, Ha
XKaIb, [OBOJIi YaCTO BHMKOPHCTAHHSA BUCHOBKY IJOZO 3aCTOCYBaHHS HOPM IIPABA,
BHKJIAZEHOr0 y MOCTAaHOBI BepxoBHOro CyJgy, 3ZIHCHIOETECA 3 ITHODYBaHHAM
HaBeJeHMX BHIe MeXaHI3MIB. HeraTMBHMM HacCJIIKOM € CBOTIO pOAY
HEeBM3HAUEHICTh IIifICTaB, 3a SIKMX BPaxXOBYETbCS BIATIOBIHUI BUCHOBOK
BepxoBHoro Cygmy, L0 IIOPO/DXKYE  MOXJIMBICTD  HEOOHAKOBOIO  Ta
HeOoOI'PYHTOBAHOT'O BUPILIEHHSI KPMMIHAIbHUX IPOBa/PKEHb a60 ITIeBHUX INTAHb,
KOTpP1 MOXYTb BUHMKATH ITif] Yac PO3TJISIAY OCTAHHIX.

V HaBeZleHOMY KOHTEKCTI JOLIIbHO 3BEPHYTUCS [0 BifoMol y mpodecinHux
Konax [TocTaHoBM Korerii cyzaiB TpeTwoi cygoBoi nanatyu KKC/BC Big 16.01.2023 p.
y cripaBi N2 369/13131/18. 3okpeMa, ntepef; BepxoBHMM CyZIOM Y LiM CIIPaBi IIOCTAJIO
OUTAHHS LIOZ0 JZIOIIYCTMMOCTI [OKasiB, OTPUMAHMUX Y KpUMiHAJIBHOMY
TIPOBaPKEHHI i3 IOpyLIeHHSIMM IIpaBWJI MiACIiZHOCTL. Bupinryroum HasgBHY
paBoBy mpo6nemy, CyZn BKasaB: « .. IIDH PO3IVIAHI IbOro KPHMIHAIBHOIO
IpPOBAa/PKEHHA MIJIATA€ 3aCTOCYBAHHIO BICHOBOK, BHKJIAZEHMH y IlocTtaHOBI
BI/BC Big 31.08.2022 p. y cpasi N? 756/10060/17 ... ». TIpoTe HaBeIeHUI YPUBOK
BUKIJIMKAE IIeBHE 3aCTePeXeHHsI 3 OTJIsSAAY Ha HaCTYIIHE:

mo-mepure, 06CTaBMHY, L0 Many Micije y cmpaBi N2 369/13131/18, He €
TOTOXHMMM UM IOJI6HMMM TUM, 3a sikux BIT/BC chopMyIntoBaria BUCHOBOK, afKe
OCTaHHIiN cTocyeTbcsl 6adyeHHs1 BIT/BC 11ofj0 BUpilIeHHS BMUKIIIOYHOI ITPaBOBOIL
Ipo6JIeMY CTOCOBHO Oy CTMMOCTI BUCHOBKIB €KCIIepTa Y BUIIaZIKy IIPU3HAUYeHHS
€KCIIePTU3Y CIIITUMM, IKMM He BXOAUTD [0 CKJIaZly BUSHAUEHOI y KpUMIiHAIBHOMY
IIPOBaJPKEHHI crnipgyol rpyny, To6To, BII/BC He TOpKajiacs NUTaHb IIOPYLIEHHS
TIpaBMJI HiACITiIAHOCTI;

mo-gpyre, Cyp y cupasi N2 369/13131/18 HasleXXHMM YMHOM He MOTUBYBAB, ¥
3B'13Ky 3 UMM BMHUKIIA HEOOXIHICTb BpaxyBaHHs BiIMIHHOTO BUCHOBKY BII/BC,
06MEXMBLINCH IIOCUIIAHHAM Ha BUCHOBOK KKC/BC mpo iepapxiuHiCTh IPaBOBUX
no3uiivt Bepxosuoro Cyzy (Bim 06.03.2019 p. y crrpaBi N2 756/5803/17-K), IKuA, TK6M
He 3BYYaJIO [1apajioKCalIbHO, 3BOAUTHCS ZI0 TOTO, L0 BM3HAUEHHS i€papXidyHOCTI
IIpaBOBMX I03uli BepxoBHOro Cyzy 3AIMICHIOETBCS CYZLOM JHMUIe y ULiNsAX
3aCTOCYBaHHSI HOPM TIIpaBa Jy I[IOZIOHHMX IpPaBOBIJHOCHHAX 34 HAagBHOCTI
HIPOTHIIEXXHMX IIPABOBMX BUCHOBKIB CyZy KacamiveHoi IHcTaHil (1o y cipasi N2
369/13131/18 He TIPOCITiAKOBYETHCS).

dakTuuHO, efuHe, L10 IToeAHYE cripaBy N2 369/13131/18 Ta N2 756/10060/17 —
1le IUTaHHS BU3HAHHSA JI0KA3iB HEOITYCTUMMUMM 3TifHo 3 mpunmucamu cT. 87 KITIK

164



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

Vxpaiau. Ha Moo nyMmKy, Cyz, skuy po3rnsfaB crpaBy N2 369/13131/18 ta BII/BC,
LI0 BKasajla Ha Te, IO BiICYTHI IIePEeLIKOAM [HOJISS 3aCTOCYBaHHS BUCHOBKY,
BUKIJIaZIeHOr 0 y cripaBi N2 756/10060/17, BigcyTHi (YxBana Big 06.10.2022 p. y cripasi
N? 369/13131/18), HAJIeXXHMM YMHOM He BMOTMBYBa/IM BJIQCHY IIO3MIIiI0 LIOHJO
HEOOXITHOCTI BpaxyBaHHSA BMCHOBKY 3 ypaxyBaHHSIM BigMIHHUX 06CTaBMH
cupasu. [Ipy 11bOMY, TaK i He 6yJ10 37iICHEHO BifICTYI BiJi BUCHOBKY, BUKJIaZIeHOTO
y ITocTtanosi OIT KKC Big 24.05.2021 p. y cmpaBi N2 640/5023/19. I onucaHa BuLie
CUTYyallisl He € BUHSITKOM 3 IIDAaKTUKM.

V mipgcyMKky, 3a3Hady, L0 TaKu} HEOLHAKOBUM IMIifXif] yXXe IIPOBOKYE Ta
IIPOBOKYBaTUMe BUOIPKOBe IIPABOCYAHS, 32 SIKOI0 CXO0Xi GaKTMUYHI 06CTaBUHU
OTPMMYBAaTUMYTh JiaMeTpaNbHY IPABOBY OLIHKY Ta BUPILIeHHS. TaKMM YMHOM,
[IiI03pIOBaHi, OOBMHYBaueHI Ta 3acy[pXeHlI BTpadalOTh HaZil0 Ha OJHaKOBe
3aCTOCYBaHHSI IIPUIIMCIB KPMMIHAJIBHOI'O IIPOIleCyalIbHOI'O0 3aKOHOZIaBCTBa Y
NOJi6HMX UM HAaBITb TOTOXHMX KPUMIHAIBHUX IIPOBR/PKEHHSIX, L0 He
KOPEJIIOETHCSI 3 IIPUHIIUIIOM PiBHOCTI II€peJi 3aKOHOM Ta CYAOM i «JIETITMMHUMU
OUiKyBaHHSMM» SIK KOMIIOHEHTOM OPMAMYHOI BM3HAUeHOCTi. O4YeBMIHO, LIO
HaBe[ieHa Ipo6JieMa MOXXe 6y TY BUpillleHA BUKITIOYHO LIJISIXOM BHECEHHSI 3MiH 10
3aKOHOAABCTBa YKpainy, afpxe foci BepxoBuuim Cyp Tak i He CIPOMIrcsi IOCTaBUTH
KpanKy y NUTaHHI BU3HAUYEHHS HAJIEXXHOIO MeXaHi3My BpaxyBaHHS BUCHOBKIB
LIO00 3aCTOCYBaHHSA HOPM IIpaBa, BUKIJIAIEHUX Y MOT0 IIOCTAaHOBAX.

OCOBJINBOCTI 3AMOBDKHUX 3AXOAIB TA MOPAAOK IX
3ACTOCYBAHHA

JleciB Conowmis (cTyaeHTKa)

JIbBIBCbKMI HaljioHalbHUI yHiBepCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuK: gou. MNMaBamwmH A. A.)

3 MeTo0 3abe3nedyeHHS HaJIeXXHOI IIOBeOiHKM MifJ03plOBaHMX Ta
06BMHYBaYeHNX, CTBOPEHHSI HAJIeXXHMX YMOB [IOJIs AOCYAOBOIO Ta CYZOBOIO
posrnsazy KpuMiHanbHUX IIpoBazxeHb, KITK Ykpaiuu nepefibadyae 3acTOCyBaHHS
3amo6iXHMX 3axoniB. Lli 3aXxoM € YaCTMHOIO IIPOIIECYaJIbHOI'O IIPUMYCY Ta
06MeXy10Th 0OCOBMCTI MpaBa Miffo3ploBaHMUX Ta 06BMHYBaYeHNUX. IX 3aCTOCYBaHHS
MOXJIMBE TiIIbKM Yy BUII3ZIKaX, BM3HAUEHMX HOPMaMM KpPUMiHAIBHOTO
TIPOLIECYANIBHOTO IIPAaBa, a IX MPaBOMIpHICTh Ma€ BUpillalibHe 3HAaUeHHSI. 3aJIeXXHO
BifI TIPaBMJIbHOCTI 3aCTOCYBaHHSI ILIMX 3aXOfiB, OOMeXeHHS IIpaB 1 cBo6of
Y4aCHUKIB KPMMIHAJIbHOTO IIPOBa/PKEHHSI MOXe 6yTH IpoIopLinHuM. ITpaBoBe
BperyJioBaHHS Ta IIpaKTMYHA peasisallis IIPOKYpOpCbKOro HArnsagy 3a
3aKOHHICTIO 3aCTOCYBaHHS 3all06DKHUX 3aX0LIB Y KPMMIiHAIIbHOMY IIPOBa/KEHHI
Mae BifmOBiaTM II€BHMM IIPMHLMUIIAM, 30KpeMa, IPMHIIUITY 3aKOHHOCTI Ta
O6I'PYHTOBAHOCTI.

HocniguyMky BU3HA4YalOTh [Ba ACIEKTH JOiJIbHOCTI IIPOKypopa LIOHO
3aCTOCYBaHHSI 3allOODKHUX 3aXOfiB. 3abe3IleUeHHs [i€BOCTI KPUMIHAIILHOTO
IPOBa/PKEHHSI Ta 3aXMCT IIPAaB i 3aKOHHMX IHTepeciB ocobu. 3abe3ledeHHs
3aKOHHOCTI 3aCTOCYBaHHSI 3alO6DKHMX 3axOfiB mepepbadyae [eKiJbKa eTalliB:
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iHiIlil0OBaHHS 3aCTOCYBaHHS, 0OpaHHS Ta BUKOHAHHS 3aII06DKHOr0 3axoAy. Y4UacTh
IIPOKypopa Ha KOXXHOMY eTalli Biflpi3HsA€TbCcsA 3a 3aco6aMy Ta MeTofaMu. IIpu
BUpILIEHHI IIMTaHHS IIPO O6PaHHS 3amO6DKHOI0 3axXOAy IIPOKYPOp 3HiMCHIOE
ZIOCYZORBY IIePEeBIPKY 3aKOHHOCTI Ta 06I' PYHTOBAHOCTI 3aCTOCYBaHHSI 3aII061KHOT0
3ax0J1y, L0 AO3BOJISIE TIONIEPeAHbO BUPILINTH Ije TN TAHHS.

3rigHo 3 4.3 cT.176 KIIK VkpaiHu, cyZn BiZIMOBJIsIE Y 3aCTOCYBaHHI
3aII06KHOTr0 3axX0Ay, AKIIO CITiAunMit a60 IIPOKYPOp He AOBeAe, L0 XXOAEeH M SIKUMI
3aN06DKHUM 3axiJl He MOXe 3amobirTy pMu3uKaM, JOBeAeHUM IIiJI Yac pO3rysagy
KionoTaHHsA. Oco6ucTe 3060B'sI3aHHS € HaMM'SAKIIMM 3al0O6DKHMM 3axofioM, a
TPMMAaHHS IIiff BapTOl0 — HAMCyBOpiwimM. [IPpOKypop Mae KIIIOYOBY pOJIb Y
BUPILIEHH] IUTaHHA [IP0 06paHHA 3alI06DKXHMX 3aX0/i1B.

Ilif HagBHICTIO PM3MUKIB, AKi [AOTh AOCTATHI MHifiICTaBM BBaXXaTH, LIO
iZfo3proBaHMI, 06BUHYBaYeHU, 3aCYIKEeHNUM MOXe 3OINCHUTH Jil, mepen6adeHi
4. 1 cT. 177 KIIK VKpalHy MaeTbCs Ha yBasi, L0 IIPOKYpPOp abo CIIiguuyl MaroThb
IOCTaTHI HiICTaBM BBaXATH, LIO IIiJO3PIOBAaHUM, O6BMHYBaUeHUN, 3aCyIKeHUN
MOXXe 3OIMICHUTY TaKi Ail, AK BTiKaHHSA 3 MiCIls Tepe6yBaHHs, IPMXOBYBaHHSI Bif]
OpraHiB [OCYZOBOI'0 PO3CIIiZlyBaHHS], BIUIMB Ha CBIZKIB a60 CIIIBy4YaCHMKIB 3
METOI0 CIIOTBOPEHHS [OKA31B, 3HMLIEHHSI a60 IIPUMXOBYBaHHS J0Ka3iB, a60 iHLII i,
LI0 MOXYTB 3aBZIaTy LIKOAM KPMMIHAIIbHOMY IIPOBa/KEeHHIO.

3rifHO 3 HALIMM [OCIIHKEHHSIM, PU3UK MOXe 6YTM TPaAaKTOBaHMUM SIK
MOXJIMBICTD OTPMMAaHHSI HETraTMBHOIO pPe3yJbTaTy Yy KpMMIiHAJIBHOMY
TIPOBaJPKEHHI 32 YMOBM BMKOHAHHS fii a60 CYKYIIHOCTI fiif, CIPSIMOBaHUX Ha
YCKIIaZIHEHHSI PO3CIIiyBaHHS UM HEBUKOHAHHS IIPOLleCcyalnbHUX 060B'sa3KiB. s
06paHHSI 3allO6DKHOrO 3axXofly HEeOOXiHO MaTM [OCTaTHBO IIifiCTaB, sIKi
IiATBEPIXYIOTh HasIBHICTD PM3MUKY BUMHEHHSI HETaTUBHUX [iM ITiZI03PIOBAHUM,
SIKi MOXYTb 3aBIATH LIKOAU IIPOLIECY PO3CIIilyBaHHsI. BpaxoBytouu 1ie, CIIigumii,
TIIPOKYPOP MalOTh AOCUTD OEeTAJILHO 06T PYHTYBATH HAasIBHICTD PM3UKY Ta BKa3aTy
Ha IIeBHI Zii a60 CYKYIIHICTb Ail, IKi MOXYTb 6y TU BUMHEHI ITiJO3PIOBaHMM Ta SIKi
BIZITIOBIHO MOXYTb YCKIJIQAHUTHU IIPOIieC po3ciiayBaHHs. [Ipu 11boMy, HEO6XiAHO
oigTBepouMTM I Ail BiANOBIHMMM 3i6paHMMM [OKas3aMM YIIOBHOBaXXeHUM
OpPraHOM UM II0CaZl0BOX0 OCO600 3a JOIIOMOIOX0 IPOBEeAEHHS Y Ilepen6adeHin
nporiecyanbHii dopMi fivt. Tinbkyu y TaKOMy BUIAAKy MOXHa TOBOPUTHM IIPO
3aKOHHE Ta 06I'PYHTOBaHe 3aCTOCYBaHHS 3alI06DKHOI0 3aX0AY.

B YkpalHi iCHY10Th 3aKOHOZIaBYi BUMOTY LI0M0 3aCTOCYBaHHS 3all06DKHUX
3axXofiB Y KPMMIiHaIbHOMY IIPOBafDKeHHI. 30kpeMa, cTaTTs 177 KIIK Vkpaiuu
BM3HAUa€ IIeBHI O6CTaBMHM, SKi CBifjuaTh IIpo pM3UK, i HEO6XigHICTH
3aCTOCYBaHHsSI 3amob6iXHMX 3axomiB. IlpoTe, 3rigHO 3 aHamisoM Bwuuioro
cIeIfiayisaoBaHOro CcyAy YKpaiHM, He BCi CHifiui Ta IIPOKYPOPM AOTPUMYIOTHCS
BuMor ctaTTi 184 KIIK Ykpaium, nio nepef6adae OOI'DYHTYBaHHSI HasIBHOCTI
ZJOCTaTHIX ITifICTAB I 3aCTOCYBaHHS 3aIll0O6DKHMX 3axofiB. TakoXX BMHUKAIOTH
npo6jieMy 3 IpaBWIbBHMM 3a3HAYeHHSIM IIpisBMIIa IIiJO3PIOBaHOI0, HaJlaHHAM
IpaBoBOI KBaidikamil Ta JOKYMEHTAILHUM OOI'DYHTYBaHHSIM KJIOIIOTaHHA. LIi
po6JIeMy MOXXYTDH IIPU3BECTY [0 HEBUIIPABAAHOIO 3aCTOCYBaHHS 3aIl0ODKHUX
3axofiB a60 IX HeZJOCTAaTHbOI'0 3aCTOCYBaHHS, [0 MOXXe HETaTMBHO BINIMHYTH Ha
IIpoIjecC IIPaBOCYAAS Ta IIOPYLIMTHM IIpPaBa IIiJ03PI0BaHMX Ta O6BMHYBaYeHUX OCi6.
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Orxe, 3rigao 3 KIIK Ykpainy, pilleHHS PO 3aCTOCYBaHHS 3aIll06DKHOTO
3ax0/ly HOBMHHO 6YTM OGIPYHTOBaHMM i MOTMBOBAaHMM, a KJIOIIOTaHHS IIPO
3aCTOCYBaHHS TAKOT0 3aX07ly IIOBMHHO MICTUTY IIOCWJIAHHS HA PU3UKM, BUKIIAZ
o6CTaBMH, Ha IACTaBi SAKMX 6YJI0 IPMMHSATO PILIEHHSI IIPO HAsIBHICTD TaKUX
PM3MKIB, i TOCMJIAHHSI Ha MaTepiany, Lo MiATBEPKYIOTh IIi 06cTaBMHEMN. [IoKa3y,
110 MAalOTh BifIIOBiAaTV BMMOraM BiTHOCHOCTI, JOIIYCTUMOCTI, JOCTOBIpPHOCTI Ta
IOCTaTHOCTi, € HeOOXiMHUMM [JIsT NPUNUHSTTS DpIilIeHHS IIPO 3aCTOCYBaHHS
3amobixHOro 3axozy. IIpMHLOMI IIpe3yMIIIii HeBMHYBATOCTI IHepepbadae
060B'sI30K IIPOKYpPOpa Ta OPTraHiB AOCYZOBOTO PO3CIIilyBaHHS NOBECTU HAsIBHICTD
mifcTaB AJis 3aCTOCYBaHHS 3alI06DKHOr0 3axoAy. Y 1IIbOMYy BUIIafIKy POJIb fOKa3iB
BMKOHYIOTB JaHi, 110 XapaKTepu3yOTb OKPEMi CTOPOHM i 06CTaBMHY BUMHEHOIO
KPMMIiHAJIbHOT' O IIPaBOIIOPYIIEHHS, Ta XapaKTePUCTMUKA 0CO6M IifJ03PIOBAHOrO, IKi
32 CBOE10 ITPaBOBOO IIPUPOJIOI0 € HEIIPSIMUMM JI0KA3aMU.

3 ornsany Ha 3aKOHOZABCTBO, IOBIAOMIIEHHSI IIPO IiZI03PYy € BaXKJIMBUM
€TalloM KDPUMIHAJIBHOI'O IIPOBAaPKEHHS, OCKIIbKM BOHO HaJa€ MOXJIMBICTD
MiZ{03p10BAaHOMY 3IiMICHIOBATM CBOI IIPaBa BiATIOBIZIHO ZI0 IIPOIleCyallbHOI'0 3aKOHY.
[ToBifOMIJIEHHSI [P0 MiZo3py MicTUTh iHGOpMAIlil0 IIpO 3JI0YMH, SKUM
MIiZI03PIOETHCS 0C063, Ta IIPO IIPABOBI HACIIIAKY, SIKI MOXYTh 6YTH 3aCTOCOBaHI B
pasi poBeZeHHS BMHM. [IpM IIbOMY, NIOBIZOMIJIEHHSI IIPO IIiZIO3PYy MOXe 6yTH
HAZICNIaHO JNMLIe Yy BUIIAAKYy, KOJIM Yy KPMMIHAIbHOMY IIPOBa/pKeHHI 3i6paHO
ZIIOCTaTHIO CYKYIHICTb [IOKa3iB, sIKa A€ MOXJIMBICTb IIPOKYPOPY UM CIIifUOMY
3pO6GUTHM IIPUITYLIEHHS ab0 IIonepefHi BUCHOBOK IIPO IPUMYETHICTD IIEBHOI 0CO6M
IO KOHKPETHOT0 KpPMMIHANIBHOTO  IIPAaBOIOPYLIEHHsI. TakMM  UMHOM,
TIOBiZIOMJIEHHS TIPO Mif03Py € HeOoO6XiZJHOI IrapaHTIe IIPaB IiJo3p10BaHOIO Ha
3aXMUCT 1 MOXIMBICTb 3ZiMICHIOBaTM CBOI IIpoIleCyasibHI IIpaBa Yy XOZi
KPMMIiHaJIbHOTO IIPOBAJKEeHHS.

NMPOBJIEMU NPABOBOI'O PEIYJIIOBAHHA
AIANIbHOCTI CNIAY0-ONEPATUBHUX TPYT

MucaH Tapac (cTygeHT)

JIbBiBCbKMI HaljioHaIbHUI yHIBepCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: acucT. [Mix 10. T.)

JisnbHICTE OpraHiB JOCYZOBOr0 PO3CIIiyBaHHS IIifj Yac pO3CIIiAyBaHHS
KpMMiHaNIbHUX IPABOIIOPYLIEHbD Aa€ ITiACTaBu AJIsI KOHCTATALlil iCHyBaHHS OfHIEl
3 HaMOUIBUIMX IIPO6JIEM JOCYZOBOIO PpO3CIIiAYyBaHHS — YIIOPSAKYBaHHS Ta
Y3TOZKEeHHS [isITIbHOCTI Pi3HUX YIIOBHOBaXXEHUX CY6'EKTIB.

3a CBOEI0 CYTHICTIO IOCYHNOBE PO3CIIifYBaHHSA € PO3LIYKOBMM Ta CKIIafHUM
IpoLecoM, SIKMI MOXYTb 3[IMCHIOBAaTM KiUJIbKA CY6'€KTiB, KOTpI, BiATOBIAHO OO
YYHHOTO KpMMIiHamMBHOTO IIpoIlecyaslbHOTO Kozekcy VYkpaium (mami — KIIK),
HaJIeXXaTb OO CTOPOHM OOGBMHYBaueHHS 1 HafAileHi pisHMM CcTaTycoM Ta
MOBHOBaXXeHHSIMMY, a caMe:

1)  mpokypop (cT. 36 KIIK);

2) KepiBHMK OpraHy LOCYZOBOI0 po3ciigyBauHs (cT. 39 KIIK);
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3)  cuigumit opraHy LOCYAOBOr0 po3ciigyBauHs (cT. 40 KIIK);

4)  pisuasady (cT. 40! KIIK);

5)  KepiBHMK opraHy gisHauHs (cT. 39! KIIK);

6) omepaTuBHI migposminy (cT. 41 KIIK).

V 3B'3Ky 3 Ha[UJIEHHSM YKasaHUX CY6'€KTiB IEBHOX CYKYIIHICTIO
TIOBHOBAXXeHb 1I0/]0 BUKOHAHHS CITiAY0i po60TH B KPMMIiHAIIbHOMY IIPOBAaZKEHH],
BMHMKAE HM3Ka IPOGJIEMHMX NIMUTAHb CTOCOBHO Opradisariii i IIpoljecyasbHOro
KepiBHMIITBA J[IOCYHOBMM pO3CIiJyBaHHSM, a TaKOX IIPOBEJIEHHS OKPEMMX
cnigumx (PO3LUIYKOBMUX) IilA.

OCo6IMBO SICKPABO 1ie BUSIBIISIETHCSI IIiJ] YaCc CTBOPEHHS i QYHKIIOHYBaHHSI
CIIig4o-onepaTUBHUX I'PyI (gani — COT') ayist po3ciIifiyBaHHS TSDKKUX Ta 0COBIIMBO
TSDKKUX 3JI0UMHIB, sIKi BUCTYIIalOTh OpraHisaninnHoo Gopmoto 06'efHAHHS 3yCUIIb
CIIifUMX Ta OIEePaTUBHMUX MiAPO3AiNIB y KpMMiHaAIbBHOMY IIpPOBafpKeHHi. CamMe
zmokasy, orpuMani COI' mif wac ZOCYZOBOI'O PO3CIIifiyBaHHS, 30KpeMa IIif Jac
TIPOBEZIEHHS HETJIaCHMX CIifumux (DPO3LIYKOBMX) [i, CTalOTb 06'€KTOM
KPUTUYHOTO aHaiisy (IIepeBaKHO 3 TOUKM 30py AOTPUMMAHHS IIPOLlecyasbHOL
dbopMu oTpMMaHHSI [AOKa3iB) 3 60Ky CTOPOHM 3aXMCTy B IIPOLIeCi CyZOBOIO
posrnsgy.

3pinicHeHHs COT' cBOIX MOBHOBaXXEHb A€ MOXJIMBICTh IIPAaBOOXOPOHHUM
opraHaM sikoMora e(@eKTMBHILIe, LIBMZLIE Ta SKICHILIE PO3CIiyBaTU IIEBHY
KaTeropilo 3J10umMHiB (TIepLI 3a BCe, TSHKKI Ta 0Co6IMBO TsDXKI). YTBopeHHSA COI ae
MOXIJIMBICTb OXOIIUTHM GUIBLIY KiNbKICTh iHbopMaril, mpoBecTy 6inblie CITigYUX
(po3LIYKOBMX) Aif B yMOBax 06MeXXeHHS B daci.

[TIpoTe, IpoBeZIeHHSI [OCYAOBOro posciifgyBaHHsi COI' MiCTUTB y cobi i
JesiKi ypasnMBiI MicCllsl, IOB'SI3aHi 3 IIeBHMMM He[OJIiKaMy IIPaBOBOTIO
peryioBaHHS.

1. KIIK MIiCTUTB YiTKMUM IIepeJIiK Cy6'eKTIB JOCYLOBOrO PO3CIiAyBaHHS. K
6aunumo, COI" 1K OKpeMOro Cy6’'eKTa 3aKOHOZjaBellb He BM3HauMB. CaMme 111 aKTop
MOJKe B IIOZIaJIbIIOMY TATHYTH 32 CO6010 HeIOITYCTUMICTD [IOKA3iB Y 3B'SI3KY 3 TUM,
110 IX OTpMMAaB HeHaJIeXXHUM CYy6'EKT OCYAOBOI0 PO3CITiIyBaHH .

BopHouac, IHCTpyKIlis 3 oprasisalil B3aeMOZIl OpraHiB [OCYZOBOIO
pO3CIIilyBaHHs 3 iHIIMMM OpraHaMmM Ta Iifgposginamu HarjioHambHOI MOJTiIfii
YkpaiHu B 3amo6iraHHi KpMMiHAJIbHUM IIPaBOIIOPYLIEHHSM, IX BUSBJIEHHI Ta
po3CIIiiyBaHHi, 3aTBepXeHa Haka3oM MiHicTepcTBa BHYTPILIHIX CcIIpaB Y KpalHu
Biz 07.07.2017 N2 575 (masi — [HCTpPyKIlis) TakoX He MicTUTb fedinIii mousaTTs COT.
HaToMicTb, BKa3aHo, SIKi Cy6'eKTM MOXYTb BXOOUTY IO Hel — a Ife, BiATIOBIZHO 0
a63. 2 nyHKTYy 5 posginy II IucTpykuil: cmigumyt (gisHaBadu), IpaljiBHUK
OIIEPAaTMBHOIO MifPO3ZiNy, iHCIEKTOpP-KPUMIHAMIICT (TeXHiK-KpUMiHaicT), a
TaKOX (32 He06XiAHOCTI) KiHOJIOT 3i CITyX60BUM CO6aKOL0.

BignoBimHo mo mnyHKTy 6 posgimy II IHCcTpykuil, 3aBpaHHsAM COT €
BUSABJIeHHs], Oikcallisi, BMJIyYeHHS Ta IIaKyBaHHS CIIiJiB KPMMIHAIBLHOTO
IIPaBOIIOPYLIEHHS, PEYOBUX [IOKa3iB, YCTAHOBJIIEHHS CBiZIKIB Ta IIOTEPIIININX,
3'ICyBaHHS 06CTaBMH KPUMIHAJILHOTO IIPAaBOIIOPYLIEHHS, 110 MalOTh 3HAUEHHS
ZIsT BCEOGIYHOrO0, IIOBHOIO i HEYIIepepKeHOr o 1X AOCIIiHKeHHS Ta BCTaHOBJIEHHS
0Ci6, IKi 10r0 BUMHWIIN.
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BrnacHe, 3 BMLIEBKA3aHOTO IIOJIOXKEHHS BMIUIMBAE, L0 yci wienm COT
YIIOBHOBaXKeHi Ha 37[iICHEHHS CIifunX (Po3LIyKoBUX) #ilt. TyT i IpocTeXyeThcs
SICKpaBO KOJIi3isa y criBBigHONIEeHH] 3 KITK.

2. Kpim nworo, sk 3asHauae A. [lamioxX, B opradisaiii posciigyBaHHS
KpMMIHAJIbHMX IIPAaBONOPYLIEHb «OGpUTaflHMM» METOLAOM OAHMM 3 OCHOBHMX
3aBOaHb BUCTYIIa€ 3a6e3leYeHHsI YMOB i1 6e3I10CepefHbOI0 CIIPUMHATTSA BCIX
ZIOKas3iB y CIIPaBi KOXHYUM YJIEHOM CIIiZTY0-0IIePaTUBHOL IPYIIN.

BigmoBigao mo cT. 94 KIIK, ciigumii, IPOKYpPOp, CIigumyi Cympasi i cyn
OI[iHIOIOTh KOXHUM [OKa3d 3 TOYKM 30py HaJIeXHOCTi, [HAOMYCTUMOCTI,
IOCTOBIPHOCTI], a CYKYIIHICTb 3i6paHMX OOKa3iB — 3 TOYKM 30py AOCTATHOCTI Ta
B3a€MO3B'SI3KY [JIsI IPUMHSTTS BIAIIOBIAHOrO IIPOI[eCYaJIbHOIO PillIeHHST; 32 CBOIM
BHYTPILIHIM IIepeKOHAHHSIM, SIKE I'DYHTYETbCS Ha BCEOGIYHOMY, IIOBHOMY M
HeyIlepePKeHOMY [OCIIIDKeHHI BCiX 06CTaBUH KPUMIHAJIBHOTO IPOBAKEHHS.
ITpo6neMa >X IIONISITA€ B TOMY, LIO IIPM TIPYIIOBOMY METOAiI JOCYZOBOTO
pOo3CIiiyBaHHS 6e3M10CepefHE CIIPUMHSITTS KEPIBHMKOM 1 KOXXHYM YJIEHOM TPy
BCiX [OKas3iB y CIpaBi YHEMOXIIMBIIIOETHCS, LI0 YCKIIAAHIOE IXHIO IIPAaBUJIbBHY
OIIiHKY. ICHy€e pearyibHa Hebe3IleKa TOIO, L0 KOXHUI OKPEMUM YJIeH I'Pymnu Ta il
KepIBHMK MOXYTh He 3HaTM BCIX pe3ynbTaTiB pO3CIiAyBaHHS, LI0 MOXe
BUKIJIMKATY HU3KY HeraTUBHUX HACIIZKIB (HEKOODAMHOBAHI il OKpEMUX UJIEHIB
TpyIy, IOPYLIeHHSI Heo6XiAHOI IIOCITifOBHOCTI B PO60TIi, Ipo6jieMu B HOBeAeHHI
TOLIO). BUKOPUCTOBYIOUM IX, CTOPOHA 3aXMUCTY IIifj Yac CyZOBOTO PO3TIISIAY MOXe
IIOCTaBUTH IIiff CYMHIB OIYCTUMICTb OKPeMMX A0Ka3iB, OTPMMaHUX TUMMU UM
iHmmMy wieHamu COT mif yac IpoBefeHHS CIIigumx (POSLIYKOBUX) Aii. ToMy
e(QeKTUBHICTb [OCYZOBOIO PO3CIiyBaHHS TIPYIOBUMM METOAOM IlepefyciM
3aJIeXUTh Bil OITMMAJIBHOTO IIPAaBOBOTO BpPEryJIlOBaHHSI BCIX acIeKTIB
CTBOpEeHHSsI Ta PyHKIJioHyBaHHs COT.

Be3yMOBHO, Takull CTaH IIPaBOBOTO perymoBaHHS COI' BaXKO Has3BaTy
JOCKOHAIMM 4M [OCTAaTHIM AJisl 3OIMCHEHHS CBOIX QYyHKII Ta MOBHOBaXKeHb Ii
y4aCHMKaMM, OCKIITBKM MICTUTh HU3KY IIPOTaJIMH Ta HEY3TOoAKEeHOCTEN.

Tak, 3a BUHATKOM TOrO, 110 KITK He MicTuTh Bu3HaueHHs COI sk cy6'ekTa
ZIOCYZOBOTO PO3CIIiAyBaHHS, Y HbOMY TaKOX He BM3HAUeHi IIOBHOBaXXEHHSI Ta
pOJIb IPOKYpOpa, SAKUM BUCTYIIAEe IIPOLIECYalIbHUM KepPiBHMKOM [OCYZOBOTO
pO3CIIiiyBaHHs, 1 IIOZI0 3aCTOCYBaHHSI I'PYIIOBOIO METOAY PO3CIIifyBaHHSA Y
CKJIQIHMX KPMMiHaIbHUX IIPOBADKEHHSIX.

BigoMuwniyt ke HOpMaTUBHO-IIPAaBOBUM aKT, SIKUM € HaBefieHa IHCTPYKIIis,
TIOKJIMKAHUM PpEryJloBaTU TIIBKM OpraHisalliMHi INWTaHHS B3aeMoOZil Mbk
migpo3minaMm IIONIIl, aje He MOXe BCTAHOBIIIOBATYM IIpoLecyanbHi ¢GopMu
IisITTBHOCTI CY6'EKTIB JOCYAOBOI0 PO3CIIilyBaHHSI B IIpolieci OTpMMaHHS [JOKas3iB.

Came ToMy, Ha gaHuM MoMeHT COI' MOXHa pO3IiIsfiaTU He SIK CYy6'eKT
ZIIOCYZIOBOI'0 PO3CIIilyBaHH4, a JIMLIE IK OpraHi3aIlifHo-1IpaBoBy GopMy B3aeMogil
CIIiAYMX Ta OIIepaTUBHUX MiAPO3AiNiB.

3. OkpeMy yBary BapTO IPUIIIUTU NUTAHHIO AiSIIBHOCTI IIPOKYypopa Ipu
IpOLIeCyaIbHOMY KepPIBHMIITBI Yy KpMMIHAJIbBHOMY IIDOBaJDKEHHI, B SIKOMY
Z[IOCYZOBE pO3CITiAyBaHHs 3hiicHioe COT.
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BigmoBizgaO 70 1. 4 4. 2 cT. 36 KIIK, 10 ITIOBHOBaXX€Hb IPOKYpPOpa BXOOUTH
ZIIOPYUYeHHS CIIifYoMy, OpraHy [OOCYZOBOTO PO3CIIiZ[yBaHHS IIPOBEeAEHHS
BCTAQHOBJIEHM} IIPOKYPOPOM CTPOK CIifuMx (PO3LIYKOBMX) Zii, HETJIaCHUX
CIipgumx (PO3UIYKOBUX) Ail, IHLIMX MTpoIlecyaIbHUX Ailf a60 faBaTy BKa3iBKM L[OA0
iX IpoBeZleHHS 4y 6paTy y4YacTb Y HUX, a B HEOOXiAHMX BMUIIaIKaX — OCOGMCTO
TIPOBOAMTHM CIifui (PO3LIYKOBI) Ta mpoliecyasbHi Ail B IOPSZKY, BU3HAYEHOMY
KIIK, a 3rigHo 3 11. 5 4. 2 cT. 36 KIIK, IIpOKYpOp TaKOXX YIIOBHOBAXXEHMN HOPydaTy
TIPOBEZIEHHS CIIiAUMX (PO3LIYKOBMX) Ailf T HETIIAaCHUX CITiZUMUX (PO3LIYKOBUX) LM
BIiATIOBigHMM ONIEPaTUBHUM ITigpo3aisiaM.

CyZzstum 3 IUX IIOJIOXKEHbD, Y IIPOKYPOpa HeMae IIPSIMUX ITI0BHOBaXXEHD LI0JI0
IOPYYeHHsSI IIPDOBEJeHHS II€BHUX i came COI, II0 € TakoX pearbHOM
IPO6JIEMOLO.

Llga mporanmHa IIOJNIATae y TOMYy, L0 KepPiBHMK OpraHy [OCYyZOBOIO
PO3CIIifyBaHHS Ma€ IPaBO AOpydYaTy (HaZaBaTy IMCHMOBI BKa3iBKM) KEPIBHUKY
COT (1o cyTi — ciriguoMy) IpoBeZleHHS ITeBHUX JIiMA, a CITiAUmni BXxe 6e310CepefHbO
Kepye OisiMM KOXXHOTI0 3 y4acHUKiB COT.

MoXnIMBICTh HafaHHS CII/YOMY NIMCHPMOBMX YKasiBOK LIOZ0 BeAeHHS
CIIIACTRA, B TOMY YMCIIi IIPOBEAEHHS CIIiZumMX (PO3LIYKOBMX) Aili 3aKpiIlyIeHo y 1. 5
4. 2 cT. 39 KIIK. Ili nucbMOBI BKa3iBKM He MOXYTb CyIlePeYUTH PiLIeHHSIM Ta
BKasiBKaM IIPOKYPOPA, 10 BUMAarae IXHbOI'0 II0IIEPEAHBOI0 V3T OZDKEHHS.

AHajisyrouy 11l IIOJIOXKEHHSI, MOXKHA [IMTM BMCHOBKY, L0 6e3I10cepenHin
KOHTPONb Hay pmAisanbHicTs COI' 37iMCHIOE KepiBHUK OpraHy [OOCYZIOBOTO
po3cIifyBaHHS, a He IIPOKYpOp, LI0 IO CYTi € IOPYLIEHHSM 3aKOHOHABCTBA,
OCKIJIbKM KepiBHMK OpPraHy LOCY[OBOTO DO3CIIif[yBaHHSI HE Ma€ IIOBHOBaXXEHbD,
CIPSIMOBaHMX Ha IIPOLIECYaJIbHMM KOHTPOJIb HaJ 3MAiMICHEHHSM [OCYZOBOIO
pO3CIIilyBaHHS.

[TizcyMOBy0UM, BApTO 3a3HAUMTH, LIO [JIsI YHMKHEHHSI KOJIi3iM IIif 4dac
CYZOBOTO DO3IJISIZly CTOCOBHO BM3HAHHS MA0KasiB, orpuMaHux COI' mipm uac
ZIOCYZOBOT'O PO3CITiiyBaHHSI, HEOIYCTUMUMMY YU HEHAJIOXXHUMMY, IOTPi6GHE UiTKe
IIpoljecyasibHe BPeryJIloBaHHSA MIPoLelypy CTBOPeHHS i pyHKIioHyBaHHs COT.

Ha Haurle rnmboke IIepeKOHaHHS, IpoleAypa cTBopeHHsa COI sk
KOMaHJIHOTO CY6'€KTa [IOCYAOBOI'O PO3CIIYBaHHS Yy CKIIafHUX KPMMIiHAIIbHUX
IIPOBA[PKEHHAX 13 BENIMKMUM 06CATOM CIiguol po60oTM IIOBMHHA IIOBHICTIO
HaJIeXaTH [I0 KOMIIETeHIIil IIPOKYPOPiB.

COT" moBMHHA CTBOPIOBATUCS BMOTMBOBAHOO IIOCTAHOBOO IIPOKypopa abo
KepiBHMKA OpraHy IPOKYypaTypH, i3 IpU3HAYeHHSIM IIPOKYPOPa — IIPOIleCyarbHOIo
kepiBHMKa COI' (i cxmag bopMyeTbcs 3a IOJAHHAMM KEPiBHUKIB OpraHy
ZIOCYZIOBOI'0 PO3CIIiAyBaHHS Ta OIIEPaTUBHOIO MiAPo3Ainy). Y mOCTaHOBI TOBUHHO
6y Ty 3a3HaueHo, 110 COT € cy6'eKTOM [OCYZOBOIO PO3CIIifyBaHHSA B KOHKPETHOMY
KpMMiHAJIbHOMY IIPOBa/KEHHI, a KOXHuM 1 ujneH 3a [JOpPy4YeHHSAIM
IIPOIleCYaNIbHOT'O0 KEepiBHMKA YIIOBHOBAXYETbCS Ha IIPOBEEHHSI OKPEMUX
CIIiAYMX, y TOMY UKCIIi HErJIaCHMUX CITigumx (PO3LIYKOBMX) il Ta iHIIMX 3aXOHiB
(6e3 cxalaHHsI OKPEMMX IIMCbMOBUX JIOPYYEHD).
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CTopoHa 3axXUCTy B KpPMUMIHaJIBHOMY IIPOBa/PDKEHHI I[OBMHHA 6yTHU
noinpopMoBaHa Ipo cTBopeHHss COI' Ta il ckiag uepe3 O3HAMOMIIEHHS 3
BIZITOBIZTHOO ITOCTAHOBOLO, @ TAKOXX IIPO KOXXHY 3MiHY B I CKIIafi.

3BMYAMHO, L0 OKpeCJIeHi IpOoIeAypHI INUTaHHS  IOTPe6YIOTH
IIpoIecyasyibHOI'O BperyIoBaHHSA 0KpeMoo HopMolo KITK Ykpaiuu.

B TakoMy BMIIaZIKy, BMOTMBOBAHO0 Ha Hall IOTJIAL € IIPOIIO3UIIis
Bomno6yeBa A. ®. Ta MepeH1ieBa A. M, IO 3aIIpOIIOHYBaiIM IIOAATY IO HOPMY B
TaKOMY BUTJISLL

«CTraTTa 38-1 ITopgox cTBOPeHHS CITIJ40i ab0 CIigvY0-0nepaTHBHOI TPyIH

1 Cmigya a6o ciig4yo-omepaTHBHA IpyIa MOXe OyTH CTBODEHa JIT
DO3CITIyBaHHA y CKIIAGHNX KDHMIHAIBHIX IIPOBAJPKEHHAX 3 BEJIUKAM 06CATOM
CcIig9ol po60TH BMOTHBOBAHOIO IOCTAHOBON IIPOKYpopa — KEPIBHIKA OPraHy
IIPOKYpPaTypH, i3 IPH3HAYEHHAIM IIPOKYypPOpa — MPOLJeCYa/IbHOIO KePIBHIKA, KM
opraHi30Bye 1 Kepye ii JIT/IbHICTIO.

2.BigoMocCTI IIpO BYHHEHE KPHUMIHAIbHE IPABOIOPYIIEHHSI BHOCATECA JO
EQNHOIO peecTpy JOCYLOBHX PO3C/IIZYBAHb IIPOLECyaTbHIUM KEPIBHIUKOM IPYIIN
ab6o 3a #oro Jopy4yeHHAM CITIFYMM, SKHI YXOOHUTh JO CKIIALY CAig4oi abo ciaigdo-
oIrepaTHBHOI TPYITAL.

3. YmeHy rpymy (Cigdl, CHIBPOGITHHMK OHEPATHBHOIO IIFPO3LIIY)
YIOBHOBAaXYIOTECA II MpoIjecyaibHMM KEDIBHUKOM HAa IIPOBEJEHHS OKDEMMUX
CITIZUHX (DO3LIYKOBHMX) I HEITIACHHMX CITIFYMX (DO3LIYKOBHX) AV Ta IHIIAX 3aX0LIB
6e3 cK1afgaHHA IIChMOBHX JOPY YEHb.

4.CTOopoHa 3axHCTy B KPUMIHAJIBHOMY IIPOBA/PKEHHI ITOBMHHA OyTH
O3HaOMJIEHA 3 ITOCTAHOBOI IIPO CTBOPEHHS CJIIgYoi abo Ciigyo-omepaTHBHOI
rpymy Ta i CK/1a, a TaKOX PO KOXHY 3MIHY B i1 CK/1ai».

METO/M [JOKA30BOI [ANIbHOCTI 3AXUCHUKA
Y KPUMIHAJIbHOMY MPOBADKEHHI
TA NPOBJIEMU IX PEANI3ALLI

CMmyT flpeMa (CTyAeHT)

JIbBiBCbKMI HaljioHaIbHUI yHIBepCUTET iMeHi IBaHa ®paHka
(HaykoBwii kepiBHuk: acucT. [Mix 10. T.)

YV uuaHOMYy KpMMiHaNMBbHOMY IIpOllecyalnbHOMY KogeKci Ykpaiuu (mami —
KIIK YkpalHym) BU3HAUEHO, LI0 3aXMCHUKYM MalOTh IIPaBO OTPUMYBaTH [OOKa3U
LIJIIXOM BUTPE6YBaHHSI Ta OfepPXXaHHs IX Bifj OpraHiB [lep>XaBHOI BJIaZiy, OPraHiB
MiCI]eBOr0 CaMOBPSIAYBaHHS, MIAIIPUEMCTB, YCTAaHOB, OpraHisarlii, CIy>XX60BIUX Ta
¢disyunMX 0Ci6 peueyt, KO JJOKYMEHTIB, BiZIOMOCTe}, BUCHOBKIB eKCIIEPTIB,
BUCHOBKIB peBisilf, aKTiB IIepeBIpOK; IHIIlilOBaHHSI IIPOBELEHHSI CIIigUMX
(po3LIyKOBMX) [Hi, HErJacHMX CIifuMx (PO3LIYKOBMX) [Hi Ta iHUIKMX
IPOLIECYANIBHMUX [ifl, @ TaKOX LIIIXOM 3ZiMCHEHHS IHIIMX i, LI0 3[aTHi
3a6e3meunTy MOJAHHS OO CYAY HAJNEXHMX 1 JONMycTMMMX nAoKasiB. Ilompu
JlamifjapHIiCTh LMTOBaHOI HOpMM 4. 3 cT. 93 KIIK YkpaiHu, IIpoBefeHUN HaMMU
CHUCTEMHMM  aHaJli3 KPMMIHAJIbHOI'O  IIPOIIECYaJIBHOTO  3aKOHOZABCTEQ,
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PeJIeBaHTHUX JOKTPUHAIbHUX MiXOAIB, 8 TAKOX aKTyaJbHOI IIPaBO3aCTOCOBHOL
TIPaKTMUKYU JIa€ MiACTaBY BUOKPEMUTH AesIKi IPO6IIEMY Ta HeJOJIIKYM Y IIPABOBOMY
peryJoBaHHI MeTOZIB (CIIoco6iB Ta 3aco6iB) JOKa30BOI AisIBHOCTI 3aXMCHUKIB ¥
KpMMiHaJIBHOMY IIPOBaZPKEHHI, IIPO SIKi MTMMe MOBA HaJTi.

1. ITepwr 3a Bce, IOTPiI6HO BiffMeXyBaTU BUTPeOYBaHHSI Ta OTPUMMYBaHHS
ZIOoKa30Bol iH(opMallil 3aXMCHMKOM IIiff Yac KPMMIHAIBLHOI'O ITPOBaPKEHHS.
BuTpe6yBaHHSIM HasUBalOTh 3BePHEHHSI 3 BMMOTI010 Y HaZjJaHHi ITeBHOI iHGopMarrii,
sIKa Ma€ 3HaUYeHHS Y KPMMIiHANIBHOMY IIPOBaPKeHHi. OTpMMaHHS SABJISIE CO600
ofepXaHHs iHGopMalil, ska MOXe O6yTM KOPMCHOXO [Jisi KPUMIHAJIILHOTO
IIPOBAJPKEHHSA 1 OTpMMaHa 0II0cepeKOBaHO. [IBa JaHUX IIOHSTTS IIPOLIECYaIbHO
CXOX1 Ha TaKuM 3axifi 3abesledeHHSI KPMMIHAIBHOTO IIPDOBAZPKEHHS SIK
TMMYACOBUM [OCTYII ZI0 peyel i JOKYMeHTiB. 3aKOHOLAaBCTBOM He BCTAaHOBJIEHO
dbopmMu 3iiCHEHHST BUTPEOYBAHHS 3aXMCHUKOM, BTIM V IIPaKTUYHIN OisTITBHOCTI
Helo 3a3BUYall € aJBOKATChKMUI 3allUT — MMCbMOBE 3BEPHEHHSI 3aXMCHMUKA [0
OpraHy Aep>XaBHOI BlIaZy, OpraHy MiCIIeBOI'0 CAaMOBpPSIIyBaHHS, IX ITOCaZIOBUX i
CIIY>X60BUX 0Ci6, MifIPMEMCTB, YCTAaHOB Ta OPraHisalli He3aNeXHo Bif dopMu
BJIACHOCTI ¥ IIANOPSAKYBaHHS, TPOMAACbKMX OO6'€qHAHb IIp0 HaZlaHHS
iHdpopMallil, KOy [OKYMEHTIB, HEOOXIAHMX aZlBOKATy i1 HafaHHSI IIPAaBOBOIL
JoroMoru KitieHTy. [IpakTHUUHa pearisallisi BUTPeOYBaHHSsI Ta OTPMMAaHHSA pedeit i
IOKYMEHTIB Ha [JOCYZOBOMY PO3CIIiYBaHHI MOXe 6YTH He 3aBXAM YCIILIHA 1
edbexTMBHa, L0 TOB'SI3aHO 3 HU3KOI0 IPMYMH. Ha Hall IIOTJISAA, L€ BUKIMKAHO
HacaMIepes 6pakoM 3aKOHOZABYOTr0 3aKPIMJIEHHS YiTKUX IIPAaBOBUX MeXaHi3MiB
peryJioBaHHSA IIPOIleiyP BUTPEOYBaHHSI Ta OTPMMYBaHHSI pedel i JOKYMEeHTIB.

2. BimHOCHO 06'€KTIB, sIKi MOXYTb 6y TV BUTPe6yBaHi Ta OTpMMaHi Cy6'€eKTOM
JOKa3yBaHHS, UYMHHUM KpMMiHaJIbHUM IIpOIleCyallbHMM KOAeKC YKpalHu
niepef6avyae OCUTD BeNMKUM ix nepertik. MoBa MoXXe MTH JIKILIe IIPO MaTepianbHi
06'€KTH, WLI0 MICTATh iHQOpMALil0 IIPO iICTOTHI O6CTAaBMHM KPUMIHAJIBHOTO
IpoBafPKeHHA. TakuMMM € ImpegMeTH, siKi MOXYThb Ii3Hille CTaTU DPEYOBUMMU
ZI0Ka3aMM Ta AOKYMEHTH, sIKi MiITBepIKYIOTh ITeBHUM icTOTHMI pakT. He MOXYTb
6yTM BMUTpPe6YBaHMMM Ta OTPMMAHMMM IIOKA3aHHS, OCKiIbKM BOHM MOXYTb
OePXYBaTUCSI JIMIIE IIif] Yac AOIMUTY 0CO6M, Y TOMY UMCIIi OJHOYACHOTO JOIIUTY
ZIBOX UM 6ifIbllie paHilIle JOMMUTAHMUX OCi6; HUMM He MOXYTb Oy TH M IIOSICHEeHHS, sIKi
[AlOThCS Iif Yac IPOBeJEHHS CIiAuMX (PO3UIYKOBMUX) UM IHIIUX ITPOLIeCYalTbHUX
i,

ITomipu Te, 1o 4. 3 cT. 93 KIIK Ykpaiuu Ta 3akoH YKpainu «IIpo agBoKaTypy
Ta aZlBOKATCbKy ZisINIbHICTb» Ilepefi6avaloTh IIPaBO 3aXMCHMKA OTPMMYyBaTHU M
BUTpeOyBaTH nuule KOmii IOKYMeHTIB, 4. 3 cT. 99 KIIK Vkpaluu cTaBUTb Iepef
3aXMCHUKOM O60B'SI30K HaflaBaTU CYAY OPUTiHANM JOKYMeHTIB. Taki opuriHanm
3aXMCHMK MOXXEe OTPMMATH LIIIXOM TMMYAcOoBOTO ZlocTyny. OfHaK 37e6ibLIoro,
KOJIM 3aXMCHMKM HaMaraloTbC BMKOPMUCTATM TaKi KOmii, ITOCMJIal0uMCh Ha
TIOJIOXKEHHS II. 2 4. 5 ¢T. 99 KIIK YkpaiHy, yIOBHOBaXXeHi 0Co6M He BU3HAIOTH iX
ZOTYCTUMMMM JOKa3aM¥y, 06T DYHTOBYOUM 1€ TUM, II0: CTOPOHA 3aXUCTY ITIOBMHHA
HaZaBaTH CyAy JINIlie OpUTiHan gokyMeHTa (4. 3 cT. 99 KIIK Ykpaiun).

3. CXOXMMM [I0 TIONIepeIHbOT IIPO6JIEMM € IIOLIMPEH] B IPAKTHUIII BUIIAZIKM,
KOJIY YIIOBHOBaXXEHi Cy6'€KTH He BU3HAOTh AOIIYCTUMMUMM JOKa3aMM JOKYMEHTH,

172



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

OTPMMaHI BHACJIIIOK IIOAAHHS afBOKAaTChKMUX 3aIIMTIB, sIK TaKi, [0 OTPMMaHi He B
TIOPSAAKY, BCTAHOBJIIEHOMY KpuMiHaIbHMM MIPOIECYyalbHUM KoJleKCoM YKpaiHu. 3
OTTISIAY Ha Ije, BUKIIMKAE CYMHIB TBepPIPKEHHS PO BM3HAUEHY KPMMiHaJIbHUM
IPOLIECYAJIbHUM 3aKOHOM MOXJIMBICTE CTOPOHM 3aXMCTy 36MpaTy [OoKasu
LIIIXOM BUTpPe6yBaHHS pedey, KOIIi [OOKYMEHTIB, BigoMocTell BMUCHOBKIB
eKCIepTiB, BMCHOBKIB peBi3iif, akTiB IepeBipok Toujo. Taki mpegMmeTu 3
IOKYyMEeHTaMJM, OTPMMaHi BHACIIiZJOK IIOAAHHS 3aXUCHUKOM aZBOKAaTCHKOIO
3aIIMTy, OTPUMYIOTDH IIPOLIeCYalIbHMM CTATyC AOKYMEHTIB-[OKa3iB a60 peyoBUX
IOKasiB BUMKIIIOUHO ITicis Ix ornsay Ta oGikcallii yIoOBHOBaXXeHMM BIIafgHUM
Cy6'€eKTOM KPMMIHAJIBHOI'O IIPOBAJPKEHHS, YaCcTO Lle M ITiCiisi IpoBefeHHS IX
€KCIIEPTHOTO JOCITiPKeHHSI.

4. He KOHKDPETM3YIOUM IHLII MOXJIMBOCTI CTOPOHM 3aXMUCTy LIOHJO
CaMOCTIMHOTO 36MpaHHSI OOKasiB, 3aKOHOJaBellb BKAasaB Ha 3[iMCHEHHS TakK
3BaHMX IHIIMX QAil, Ki MOXYTb 3abe3NeumuTy IOLAHHS CYZAy HaJIeXHUX I
JONyCTUMMX [OKasiB. HeBM3HAUEHICTh AAHOI'0 IIOHSITTS CIIPUUYMHSIE PO361XHOCTL
B MO0 TIIyMaYeHHi. 3a pe3ylbTaTaMy IIPOBEZIEHOT0 HAaMM aHaJIi3y aKTyallbHUX
OOKTPUHAJIbBHMX MOXHa JiMTM BMCHOBKY, LIO0 Taki «iHuII Ail» MOXYyTb 6yTU
crmoco6aMy OTPUMMAaHHSI AOKa30BOI iHGopMaLil LUISXOM IIOZAHHS KIJIOIIOTaHb,
CKapr TOLIO, IHIITIIOBAaHHSI OKPEMMX 3axO[iB 3abe3ledyeHHsSI KPUMIHAJIBHOTO
IIPOBa/PKEHHs, 30KpeMa TMMYAcCOBOI'O0 JOCTYIy [0 pedel 1 JJOKYMEHTIB,
TUMYaCOBOI'0 BUJIYYEHHSI MalHa, apelITy MayHa, a TaK0X LIJISIXOM iHIiI[iloBaHHS
MDKHapOZHOTO CIIiBpO6iTHMUIITBA. CBOEIO YEPIolo, IHII[iIOBaHHSI CTOPOHOMO 3aXUCTY
MIPOBEZEHHS CIiguux (POSLIYKOBMUX) Zil 3ZiMCHIOETBCS LIISIXOM IIOGAHHS
ciigyoMy, [isHaBaueBi, IIPOKYPOPY BIANOBIAHMX KIIOIOTaHb. BaXXJIMBOMO
rapaHTielo e(eKTMBHOCTI TaKOro 3acoby [OKa30BOl JiAJIBHOCTI 3aXMCHMKA
BBaXAEMO  MOXIJIMBICTD OCTAaHHBOI'O OCKapXMTM  He3aKOHHy Ta(a6o)
HEeOOI'PYHTOBaHy IIOCTAHOBY CIIif[uoro, AisHaBaua, IIPOKypopa IIpO BiAMOBY B
33/I0BOJIEHHI KJIOIIOTAHHSI IIPO IIPOBEZIEHHS CIiguuxX (PO3LIYKOBUX) i,
HerJIacHUX CITigumx (PO3LUIYKOBMX) Zill CITiAYOMy CyAAi Ha mifcTasi m. 7 4. 1 cT. 303
KIIK Ykpainn.

5. dku10 B YacTMHI 3aKpillyieHHsI ITpaBa Ha 3BEPHEHHS 3 afJBOKAaTChbKUM
3aIMTOM 3aKOHOZABIIEM UiTKO BM3HAYEHO KOJIO CY6'EKTIB, IO IKMX aZIBOKAT MOXe
3BEPHYTUCS 3 TAKUM 3aIMIMTOM, TO IIPO 3BEPHEHHS i3 3aIIMTOM [I0 MDKHAPOOHUX
OpPraHiB }1 yCTaHOB HUM He 3raZlyeThcsl. BBaxxaeMo 3a fjlopeuHe BHECTH BifIIOBiZIHI
3MiHY 710 3aKoHYy YKpaiuu «[Ipo afBOKATypy Ta afBOKATCHKY HisTIbHICTH» LIJIIXOM
JomoBHeHHs 1. 1 4. 1 cT. 20 ¢ppasoro: «B YKpaiHi Ta 3a Ii MexxamMu». TaKMM UYMHOM
3aXUCHUKY 6yAe HaZlaHO HAJIeXXHUX MOMY He TUIbKM BHYTPILIHBOJEPXaBHUX
rapaHTiyl M0ro0 AiNIbHOCTI, ajle ¥ MiXXHapOAHO-IIPaBOBUX. 3aBAsIKM TaKill HOBEJII
YKpaiHCBKUY IIPAaBO3aXUCHUM CEKTOD, Ha Halle IIING0Ke IepeKOHAHHS, 3MOXe
TiZTHO IPeACTaBIATHACS Ha MIXXHAPOAHIM apeHi.
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MOXXJ/IMBICTb BUKOPUCTAHHA Y KPUMIHAJIbHOMY
NMPOBADKEHHI YKPAIHU BUCHOBKIB EKCIMEPTIB,
OTPUMAHUX 3A KOPAOHOM

XTeii AHacTacif (cTyaeHTKa)

JIbBiBCbKMI HaLiOHaIbHWI yHIBEPCUTET iMeHi IBaHa ®paHKa
(HayxoBwii kepiBHuK: goL. BoiiHaposuy A. B.)

Ciip Bif3HAUMTHM Te, L[0 BUMCHOBOK €KCIIEpTA 3aliMa€ BaXKJIMBe Miclle y
KpMMIHAJIbBHOMY  IIPOLIECYaJIbHOMY  [HOOKa3yBaHHI. O6'€eKTM  eKCIIePTHOro
OOCIIiMXeHHsI DI3HOMAHITHI: TPyIM, pedi, AOKYMEHTM, TPAHCIIOPTHI 3aco6y,
yuciieHHi saBmuia i mpoijecu. ToX, OUeBMAHO, LI0 OINIBLIICTD KPUMiHAIBHUX
IPOBa/PKEHb He O06XOOUTBHCS 6e3 [iAJIBHOCTLI €KCIIEPTIB Ta IIPOBeAEHHS
€KCIIePTU3.

3riguo 3 cT. 101 KIIK Ykpaiuu: BUCHOBOK €KCIIEpTa — Lie JOKJIafHMUM OIIMC
IPOBeIeHUX eKCIIEPTOM ZIOCIIKEHDb Ta 3po6JieH] 3a IX pe3ybTaTaMU BUCHOBKY,
OOI'PDYHTOBAHI BIZIOBIiZi Ha 3anMTaHHS, IIOCTABJIEHI 0CO06010, sIKa 3alyumiia
€KCIIepTa, ab0 CIIiAYMM CYAIel0 UM CYZOM, IO IOPYUMB IIPOBEIeHHSI €KCIIEPTU3N.

[TocTae NMTaHHSA IIPO Te, UM Ma€ JOKAa30Be 3HAUYEHHS Y KPUMIHAIIBHOMY
IPOBa/PKEeHHI BUCHOBOK €KCIIEPTa, L0 € Pe3yJIbTaTOM eKCIIepTU3MY, IPOBefeHOL He
B YKpaiHi?

HopMu KpuMiHaNIBHOTO IIPOLIECYAIBHOTO 3aKOHY IIPSIMO He IIepe6avyaloTh
MOXJIMBOCTI IIPOBEJIEHHSI 3a KOPOOHOM CyZoBuX ekcrieptus. Taxk, y KIIK Ykpaiau
IOPSIZIOK  MDKHApOALHOI cIHiBmpali y cdepi KpMMIHANIBHOIO CYAOYMHCTBA
BM3HAYAETHCS TiIIBKY Y T'ITaBy 37, IPUCBSYEHOI BUAAYi 0co6u (eKCcTpaamiii) Ta CT.
31, BIATIOBIZHO [0 SIKOI MOPSIAOK BITHOCHH CYZIB, IPOKYPOPIB, CIIAUYMX 1 OpraHiB
IOisHAHHS 3 BIINOBIAHMMM YCTAaHOBaMM IHO3eMHMX [epXXaB, a TaKO0X IMOPSAOK
BMKOHAHHSI B33aEMHUX [OPYyYeHb BMU3HAYAETBHCS 3aKOHONABCTBOM YKpaiHM i
MDKHApOOHUMM ZIOroBopaMy YKpaiHu.

OpHOYACHO HallloOHallbHE 3aKOHOZABCTBO 3aKpIIJIIOE MOXIJIMBICTh
BUKIIMKY 3apy6iKHMUX QaxiBLiB, 1[0 BOJIOAIIOTE CHEllialIbHUMM 3HAaHHSAMMY Y Haylli,
TeXHiI, MMCTEeLITBI, peMecili Ta iHUWIMX cdepax HisUIBHOCTI IS IIPOBEJIeHHS
excrepTusu B YKpaiHi. Lle perimamenToBaHO 4. 1 cT. 23 3akoHu YKpaiHu «IIpo
CYZIOBY eKCIIepTM3Y». BiAIOBIAHO [0 3a3HaYeHOI HOPMM, KEPIBHUKY [IePXXaBHUX
cIlelliajli3oBaHMX YCTAHOB, SIKi IIPOBOASITH CYAOBI €KCIIePTU3M, Y HEOOXIAHUX
BUITaZIKaX MalOTh IIPABO 3a 3rOZ0I0 OpraHy a6o ocobwu, siKi MIPU3HAUMIIY CYLOBY
eKCIIepTM3y, BKIIIOYATHU A0 CKJIaZly eKCIePTHUX KOMICiM IHpoBiflHMX GaxiBIiB
IHIIMX JepXas.

LlikaBUMM € apryMeHTH BITUM3HSHUX HAyKOBIIiB CTOCOBHO MOXJIMBOCTI
IpOBeleHHSI eKCIIePTU3M 3a KopZoHoM. 3okpema, T.C. I'aBpuur BBaXkae, LIO
IpMYMHAMY IIPOBEZIEHHS CYZIOBOI eKCIIePTH3Y 33 KOPAOHOM BUCTYIIAIOTh:

1) HeobXiAHICTHL AOCIIMXeHHS O06'€KTiB, SKi 3HAXOAATBHCS 3a MeXaMu
VKpaluy i He MOXYTb 6yTM [OCTaBJIeHI OpradHy, y IIPOBafPKEHHI SIKOTO
3HAXOOUTbHCS KPUMIiHAJIbHA CIIPaBa;
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1) Heo6XigHICTHP IpPOBEZIeHHSI TaKMX BUMIB CYHOBOI eKCHepTusy, SKi
IOTPE6YIOTh BUKOPUCTAHHS HAaYKOBUX METOAUK, SKMMU He BOJIOAIOTEH haxiBIli B
YVkpaini.

[HUIA Ipyma y4YeHMX 3acTepiraloTb Ta O6I'PYHTOBYIOTH HEMOXXJIMBICTB
IPOBeEeHHS €KCIIEPTM3 Y CYHAOBO-€KCIIEPTHUX, i1 HAYyKOBO-AOCIIIIHMX YCTaHOBaX
3a KOpAOHOM. 30KpeMa, HayKoBellb B.[I. [OpuUnInMH BUAINISE:

—BI[ICYTHICTb HEOOXIIHUX IPUIIAZIIB 1 yCTaTKyBaHHS,

—BIiACYTHITCTD (axiBIIiB HAJIEXXHOTO PiBHS, SIKi 6 BOJIOAIINM BifIIOBIGHMMM
MeTOAMKAMM eKCIIEPTHOTO JOCITimKeHHS.

Ha MO0 AYMKY, OCHOBHOX HIPO6JIEMOO, iKa BMHMKAE IIPM IPOBEZEHHI
CYZIOBOI €KCIIEPTM3M 3a KOPAOHOM € MOXJIMBICTb BUKOPUCTAHHSI BUCHOBKY
eKCIIepTa, CKJIaZIeHOro iHo3eMHMMM OGaxiBUAMM ab0 CYZOBO-eKCIIEPTHUMM
yCTAaHOBaMM y [OOKa3yBaHHI B KPUMMIiHaAJIbHOMY IIPOBapKeHHI. [ LBOTO
BUCHOBOK €KCIIepTa TMIOBMHEH UiTKO BifmoBifaTM BCiM BMMOraM, ILIO
IPen'sIBIITIOTHCA KPMMIiHaJIbHUM IIPOLIECYAJIbHMM 3aKOHOM, i B IIEpLIy Yepry,
6yTU OOIIYCTUMUM.

TakyuM YMHOM, AJIsI BUSHAHHS JONYCTUMMUMM NAHUX BUCHOBKIB €KCIIEPT],
BOHM [IOBMHHI BIZITIOBIJaTH TaKUM KPUTEPISIM:

1) cyzmoBa eKkcrepTH3a IIOBMHHA IIPOBOAUTHUCS Ha HiZICTaBi MDKHaAPOLHOTO
ZIoroBopy abo Ha YyMOBaXxX B3a€MHOCTI;

2) 3amIMUT NpPO IIPOBEJEHHS CYZIOBOI €KCIIEPTM3U IIOBMHEH CKJIaZaTUCS
BIIIOBIAHO O BMMOI MDXHaApPOAHOI'O AOTOBOPY, IIOAABAaTMUCSI Ta BUKOHYBaTUCS
KOMIIETEHTHMMM OpPraHaMM i MocaZloBMMM 0Cob6aMy;

3) mpu opradisaljii Ta IIpoBeAeHHI CYHOBMX eKCIIepTM3 3allUTylodya Ta
3aIIMTyBaHa CTOPOHM IIOBMHHI KepyBaTUCSI BHYTPILIHIM 3aKOHOZAABCTBOM, a Y pasi
HaJlaHHSA [IPaBOBOI JOIIOMOTY HA YMOBaX B3a€MHOCTI, OTPMMaHi B pe3yJbTaTi i
HaJlaHHSA [OKa3M MOXYTb 6yTU BU3HAHI ONIYCTMMMUMMU 32 YMOBU BiTIOBiZTHOCTI
IpoLenypy IX OTPMMAaHHSI BMMOTAM KPMMiHaJIbHO-IIPOI[ECYalIbHOI'O 3aKOHY SIK
3aIIMTYIOYO], TaK i 3alIMTYBaHOI CTOPOHMY;

4) BUCHOBOK eKCIIePTa IIOBMHEH 6y TH 0pOPMITEHMH Y UiTKi BiAmoBigHOCTI
II0 HOPM KpMMIiHaJIbHO-IIPOIleCyaIbHOI0 3aKOHY. ITpu 11boMy cT. 10 KoHBeHiI ITpo
IIPaBOBY AOIIOMOTY i IPaBOBi BITHOCUHY Y IIUBIJIBHUX, CIMEMHUX I KpUMIHAIBHUX
cnpaBax (Kuummuis, 07.10.2002 p.) mepez6ayvae, 1[0 BMCHOBKM €KCIIEpTa, ZaHi B
3aIIMTyBaHiM [OrOBIPHiM CTOPOHI BiIMOBIAHO A0 3aKOHOZABCTBA Ili€l JOroBipHOI
CTOPOHM, MalOThb TaKy CaMy I0PUAUYHY CUJITY, SIK B 3alIUTYOUil JOTrOBIPHiN CTOPOHI
Ta IPUMAaOThCS yCTaHOBAaMM FOCTUIIII ITiel IOroOBIpHOI CTOPOHM 6€3 IKOTO-Hebyab
CIIeIfiaJIbHOTO 3aCBiJUeHHS.

Topo BifOBIAHOCTI TaKMX BMCHOBKIB, IIOTPI6HO 3a3HAYMUTH, L0 BKa3aHi
KpUTepil MmifgsaraioTb BCTAHOBJIEHHIO II0CAZIOBOI0 0CO0600, sIKa 37iMICHIOE
KpMMiHaJbHe IIPoBa/XeHHsI. [Ipy IbOMY BUCHOBOK €KCIIEPTA MifjIsArae mepeBipIfi
Ta OI[iHIIi Ha 3araJIbHMUX IIiZIcTaBaX i 3a 3araJIbHUMM [IpaBMUIIaM¥y, BCTAHOBJIEHUMU
KPMMiHAJIbHUM IIPOIleCyaIbHUM 3aKOHOM 3alMTYOUO] Iep>KaBu.

P03B'sI3yBaTy IMTAHHS IIPO IOITYCTUMICTh ZJ0Ka3iB, OTPMMAHMUX Y IIOPSAKY
B3aEMHOCTI, IOTPI6HO BUXOASYM 3 TOro, L0 B YKpaiHi mepez6auyeHa Ta icHye
orjiHoyHa (BifHOCHa) 3a60poHa Ha BUKOPMCTAHHS [J0Ka3iB, OTPMMAaHUX
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HEe3aKOHHMM LIUISIXOM, IIPY sIKili IIPaB0O3aCTOCOBYMI Oprad a6o ocob6a CaMOCTIIHO
BUPILIYE OMTAHHS IPO JOIYCTUMICTD JOKa3iB, KEPYIOUMUCH 3aKOHOZIaBCTBOM. [1pn
LIIbOMY SIK y HAIllOHAJIbHOMY 3aKOHOJAABCTBI, TaK i B MDXHapPOJHMUX IOrOBOpax
HEOOXiIHO Tmepen6auymMTy He TUIBKM MOXIIMBICTD IIPOBEJEHHSI CYZOBOL
eKCIIepTU3U 3apy6bhKHUMM GaxiBIsIMU ab0 CYHOBO-eKCIEPTHUMMU YCTaHOBAMU
3apy6hKHUX AepXXaB, ane 1 MifcTaBy [Jist 3BepHEHH 100 il mpoBefeHHs. KpiMm
Toro, y KIIK VkpaiHuM HeOO6XiZHO YiTKO BM3HAUUTU KPUTEPIl ZOIIYCTMMOCTI
BUCHOBKIB eKCIIepTa, CKIIafleHUX 3aKOpAOHHMMM ¢axiBI[IMu ab6o X CyZLOBO-
€KCIIEPTHMMM YCTaHOBaMMU.
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ENGLISH-SPEAKING SECTION OF LAW

ADVERTISING IN SOCIAL MEDIA

Olha Boichuk (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. K. Dyukaryeva-Berzhanina,
Languare advisor: As. Prof. A. Artsyshevska)

Due to the widespread use of the internet and mobile devices, almost
everyone in Ukraine has access to high-speed internet on their phones. Additionally,
the majority of Ukrainians are registered on at least one social network. This creates
a colossal audience reach, as people always have their phones with them, even in
places where outdoor advertising isn't possible, such as in the mountains. The
majority of social media users are young and able to pay, making it a popular
platform for marketers to promote their products and services. In fact, internet
advertising has become one of the most profitable industries worldwide and is only
continuing to grow.

The legal regulation of advertising activity in social networks is an integral
part of the economic system in Ukraine. Advertising activity is regulated by a range
of legislative and regulatory acts that govern advertising and the sale of goods. The
Law of Ukraine "On Advertising" is the primary legal regulation of advertising
activity in Ukraine, while international advertising is governed by the International
Code of Advertising. Additionally, other laws in UKraine reflect aspects of
advertising, such as the "Protection of Consumer Rights" law and the "Protection of
Public Morality" law.

The Ukrainian government has approved several regulations related to
advertising, including "Typical Rules for the Placement of Outdoor Advertising" and
the "Procedure for Imposing Fines for Violations of Advertising Legislation."”

Legal advertising activities should follow the Ukrainian organizations'
standard "Non-discriminatory Advertising on the Basis of Gender" SOU 21708654-
002-2011 and other relevant standards, as well as orders, instructions, tariffs, rules,
and instruction letters from Ukrainian state authorities and local self-government
bodies.

Almost anything can be advertised on social networks, as long as it is not
prohibited by the country's legislation. This includes products such as clothing,
shoes, cosmetics, household appliances, textiles, and other consumer goods, as well
as services like legal, dental, and cosmetic services.

However, the national legislation of Ukraine regarding the regulation of
advertising in social media has several gaps, including:

1. Lack of specific regulations specifically related to advertising in social
media: The Law "On Advertising” in Ukraine does not contain separate norms that
precisely regulate advertising activity in social media. The law mostly regulates the
general principles of advertising, regardless of the field of application. This can
create ambiguity and difficulties in applying the law to social media advertising;
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2.Lack of precise requirements for advertising labeling: The Law on
Advertising contains general requirements for advertising labeling but does not
provide details on social media advertising labeling, such as the mandatory use of
labels indicating the advertising nature of the content. This can cause confusion
among consumers, as advertising content on social media can be mixed with regular
content, making it difficult to discern what is advertising and what is not;

3.Lack of special requirements for advertising aimed at children: Ukrainian
legislation does not provide specific requirements for advertising targeted at
children, including advertising on social media. This may result in uncontrolled
exposure of advertising to children and adolescents, potentially influencing their
behavior and choices;

4.Lack of control and enforcement mechanisms: Ukrainian legislation has
limited mechanisms of control and enforcement of regulatory requirements for
advertising in social media. The lack of effective control mechanisms can result in
non-compliance with the requirements of the law and complicate the process of
ensuring responsible advertising activity in social media;

5.Lack of regulation of advertising from foreign advertisers: Ukrainian
legislation does not have special requirements for advertising from foreign
advertisers operating in social media. This can create situations where advertisers
from abroad advertise on social media without complying with national
requirements;

6.Lack of complaint review mechanisms: Ukrainian legislation does not
provide effective complaint review mechanisms regarding social media advertising.
This can complicate the process of resolving disputes and complaints regarding
non-compliance with the requirements of advertising legislation in social media.

Among the methods that, in my opinion, will help to somewhat address the
mentioned gaps in regulation, the following should be highlighted:

1. Clear definition of the legal status of social media advertising: The legal
status of social media advertising needs to be clearly defined, including the
definition of different forms of advertising such as paid advertising, advertising blog
posts, sponsored posts, and others. This will help avoid misunderstandings and
controversial issues regarding responsibility for advertising on social media;

2.Cooperation with international organizations: The legislator can cooperate
with international organizations, such as the European Union, the International
Advertising Association, and others to share experiences, develop standards and
recommendations for the regulation of advertising in social medisa;

3.Development of self-regulation: Advertising industry organizations can
develop codes of conduct and ethical principles for advertisers on social media. This
may include setting standards for compliance with advertising regulations, labeling
advertising as sponsored etc.

In conclusion, the widespread use of The Internet and mobile devices has
made online advertising one of the most profitable industries in the world. Legal
regulation of advertising activity in social media is an integral part of the economic
system of society, with a wide range of legislative and regulatory acts that regulate
advertising and sale of goods. However, gaps in the national legislation of Ukraine
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regarding the regulation of social media advertising can create challenges and
difficulties in ensuring responsible advertising activity, protecting consumer rights,
and ensuring equal competition in the social media advertising market in Ukraine.
Therefore, as social media advertising continues to grow in importance, addressing
gaps in national legislation in this area is an important task.

THE IDEA OF THE RULE OF LAW IN THE CONCEPTS OF THINKERS
(FROM ANCIENT TIMES TO MODERN TIMES)

Alina Bura (student)

Lviv Ivan Franko National University
(Scientific advisor: As. Prof. H. Fedushchak-Paslavska,
Languare advisor: As. Prof. A. Artsyshevska)

The principle of the Rule of Law was formed in the 17th-19th centuries in the
conditions of European cultural and legal space, in the basis of the doctrine of natural
law.According to its historical origin, it is undoubtedly an English concept and
characterizes the constitutional system of Great Britain after the end of royal
absolutism and the defeat of the Cromwellian revolution
in the 17th century The very term "Rule of Law", according to a fairly common
version, was introduced into scientific circulation by the English scientist and
politician J. Harrington in 1656.Characterizing the republic as a form of government,
he believes that it is an "empire of laws, not of people.”

Since the time of ancient Greek philosophers, the concept of "law" has been
addressed as the main means that helps control the exercise of state power.The
contribution of Plato and Aristotle was especially noticeable in the justification of
this idea. Thus, Plato insisted that state power should be limited by law. Where the
law obeys some other power, not having its own, there, according to Plato, the fall of
the state is not far away; but when the law is the master of the government, and the
government its slave, then the situation allows to expect development and progress,
and the people have all the benefits that the gods shower on the state. Aristotle
argued that the rule of law was superior to the rule of any citizen, and he saw the
benefit of having those in power be appointed guardians of the law and its servants.

The ideas of protecting the individual with the help of law against the
arbitrary exercise of power by the state, natural law and independence of law from
human will undoubtedly existed in the Middle Ages as well. Thus, B. Tamanaga
tentatively singles out three medieval pan-European sources of the principle of the
rule of law:

1) the practice of oaths of monarchs to fulfill divine, natural, customary and
current laws. By these actions, the monarchs recognized and unequivocally
proclaimed that the strict execution of the law was the measure by which the king's
activities should be judged;

2) the tradition of Germanic customary law, which supported the widespread
belief that the requirements of the law bind everyone (including kings, princes and
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their appointed officials, local barons and other representatives of the aristocracy
who presided over local courts) and no one is above the law

3) the activity of aristocracy aimed at limiting the power of the king. As a
result, kings voluntarily or forcibly recognized that free people had the right to be
protected from the king by legal procedures.

The most famous document that established such guarantees was the Great
Charter of Liberties of 1215.During the period of absolutism in the XVI-XVII centuries
the rule of law was observed rather in the form of its violation than in reality, but the
idea of subordination of human power to a certain external limitation continued to
exist: "Non sub homine sedsub Deo et lege" (Not under man, but under God and the
law).

The ancient history of English law creates additional prerequisites for the
emergence of the doctrine of the rule of law. So, the demand to submit to the king's
rule of law probably sounds the loudest precisely in medieval English legal system.In
addition to the above-mentioned Charter of Liberties, the idea of the Rule of Law is
reflected in the ancient phraseology of legal yearbooks (Year Books, XIX. Henri VI):
"The law is the most valuable heritage that the king receives, since he and all his
vassals are governed by the law, there would be no king and no inheritance of royal
power."

Our attention is also drawn to the well-known definition of the Rule of Law,
which is given in the work of the Royal judge G. Bracton "On the Laws and Customs
of England" (about 1239): "Nothing is so fitting for a sovereign autocrat as to live by
the law, and he must properly dispose of by what the law gives him, because the law
makes him a king".

Modern times put Ancient and Medieval ideas about law as a means to control
the exercise of state power at the service of an extremely powerful idea of individual
freedom. Citizens shall obey only the law, and not the will or decision of another
person endowed with the power to exercise coercion. This makes citizens free. This
opinion was best formulated by Montesquieu: "Freedom is the right to do everything
that laws allow."

So, we can conclude that it was the combination of ancient and medieval
legal traditions with the idea of the priority of individual freedom that created the
foundation of the modern concept of the rule of law.It is generally accepted that its
classical justification was carried out by the famous English lawyer, Oxford
University professor Albert Dicey in the work "Introduction to the Study of
Constitutional Law" (1885). The basis of the principle of the rule of law, in his opinion,
is three provisions: (1) absence of state arbitrariness; (2) the subjection of every
person to the law applied by ordinary courts; (3) general norms of constitutional law
form the result of the general law of the country.

In the 20th century the doctrine of the Rule of Law went beyond Great Britain
and was adopted by legal systems of many European states and International law.
Today, the principle of the Rule of Law in the system of European values is one of the
fundamental ones: the Council of Europe, the European Union, and the OSCE
organise their activities on its principle.
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Every day, we access our social media accounts, taking screenshots of cute
puppies, sharing news with our friends via direct messages, congratulating our loved
ones on their birthdays, and adding funny songs. However, we might not realize how
many times we have violated copyright rules. According to Stan Muller, by the end
of the year, we might be liable for more than 18 billion dollars. Nevertheless, copyright
owners usually cannot investigate who has violated their rights in the digital world,
therefore, they cannot sue the violator.

First and foremost, we need to understand the meaning of fair use. Generally,
fair use is a legal doctrine that allows to use someone else’s copyright-protected
materials without obtaining the copyright owner's permission under certain
circumstances.

The first mention of fair use was in the case “Folsom v. Marsh” (1841), where
plaintiff Jared Sparks, who owned copyrights in President Washington's personal
and official papers, published a twelve-volume work including President
Washington'’s papers with publisher Folsom, Wells and Thurston. Defendant Marsh,
Capen, and Lyon copied 353 pages of President Washington's papers in the two-
volume work “The Life of Washington in the Form of an Autobiography”. The
plaintiffs alleged that the defendants infringed their copyrights because Upham
copied the papers verbatim from Sparks' book. Finally, the court found that the
defendant's use of the plaintiff's letters was not fair use. The court recognized
principles that are the foundations for the modern fair use doctrine, stating: ‘we must
... look to the nature and objects of the selections made, the quantity and value of the
materials used, and the degree in which the use may prejudice the sale, or diminish
the profits, or supersede the objects, of the original work.”

The Constitution of the United States guarantees ‘to promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries”.

The Copyright Law of the United States contained in Title 17 of the United
States Code, chapter 1, states:

“..the fair use of a copyrighted work..for purposes such as criticism, comment,
news reporting, teaching (including multiple copies for classroom use), scholarship,
or research, is not an infringement of copyright. In determining whether the use
made of a work in any particular case is a fair use the factors to be considered shall
include the purpose and character of the use, including whether such use is
commercial or is for nonprofit educational purposes, the nature of the copyrighted
work,; the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and the effect of the use upon the potential market for or value of
the copyrighted work”.
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Ukrainian legislation is similar, and the main law that regulates this topic is
called “About Copyright and Related Rights”. There are six cases when someone may
freely use somebody’'s creation, and one article that provides with general
information. Without the permission of the copyright holders, free of charge and
without indicating the name of the author and the source, person is allowed to
reproduce the work in connection with the demonstration, adjustment, or repair of
equipment, which cannot be done without the use of the works, provided that such
reproduction and its scope are for a certain purpose; reproduce works to ensure
judicial, administrative, criminal proceedings, and law-making activities of
legislative, executive authorities, and local self-government bodies, the performance
of notarial acts, ensuring public safety to the extent that corresponds to the intended
purpose; perform public musical works during official ceremonies organized by state
authorities and/or local self-government bodies, religious ceremonies, as well as
burials to the extent that corresponds to the nature of such ceremonies, etc.

Without the permission of the copyright holders and free of charge, but with
the indication of the name of the author and the source of borrowing, it is allowed to
use quotations; reproduction, including in electronic (digital) form, interactive
provision of access to legitimately published articles and other small works in the
amount corresponding to the specified purpose (for example, for educational
activities like distance learning); reproduction in catalogues of works exhibited at
publicly accessible exhibitions, auctions, fairs or in collections to cover the specified
events, except for the use of such catalogues for commercial purposes; reproduction
and bringing to the public knowledge of publicly delivered speeches, appeals, reports,
and other similar works in the amount corresponding to the specified purpose; use
of lawfully published literary, artistic, musical, and other works to create on their
basis medleys or caricatures.

It is necessary to mention that fair use has its strict limitations, regardless of
what someone does to escape them. When a person records an one-hour-long film
and uploads it on YouTube with some sort of disclaimer, it does not save them from
paying damages in case there were violations found.

Regarding trademarks, they must be legally registered to be protected by law
in Ukraine; however, a journalist or an author, for instance, may utilize this
trademark for non-commercial use: write an article or even a novel about this or that
company and place the pictures of their logo.

To summarize, although Ukrainian legislation on fair use is similar to
American law, we have a broader list of cases in which we are allowed to use
someone’s work. In Ukraine, it is easier to predict whether someone might be liable
for their actions or not. However, the benefit is that the court has a legal checklist
due to which it can pay special attention to the details of the case.
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In today's globalized world, intellectual property (IP) disputes are increasingly
common, and often involve parties from different countries. As such, it is critical to
understand the principles of private international law, which refers to the question
of conflict of laws, in order to effectively navigate these disputes.

The question of conflict of laws has different perspectives with respect to IP
disputes. In order to analyze these perspectives, it is important to consider all unique
features of IP, as it is a peculiar creation. A dispute regarding a physical object may
usually be solved by courts where that object is actually situated, under the law
applying in that country (/ex rei sitae). As regards immaterial IP rights, such physical
connecting factors may be lacking, which leads to a more complex assessment.

Hence, the first feature which makes IP unique is intangibility. The
intangibility of IP refers to the fact that it is non-physical and cannot be touched or
seen. Unlike tangible property, such as a car or a house, IP refers to creations of the
mind, such as inventions, literary and artistic works, and symbols or designs, that
have commercial value and are protected by the law.

The next characteristic is /imited duration. IP rights are limited in duration,
unlike other types of property rights, which can be perpetual. The duration of IP rights
varies depending on the type of IP, the industry and economic context, and the
broader social and public policy goals of IP protection, but typically ranges from a few
years to several decades.

Another attribute of IP is exclusivity. IP rights grant the owner exclusive
rights to use, make, or sell the protected creations. This means that others cannot
use or exploit the IP without the owner's permission, which can be granted through
licensing agreements or other means. It is often seen as a key feature of IP protection,
as it provides the owner with a valuable monopoly over the use and exploitation of
the protected asset.

Lastly, it is a territoriality aspect. Territoriality of IP means that they are
granted and enforced on a country-by-country basis. An IP right granted in one
country does not necessarily apply in another country, and the scope of protection
may vary depending on local laws and regulations. Contemporaneously, the
inconsistent of laws and regulations create confusion and uncertainty for IP owners
and users operating in multiple jurisdictions.

The conflict of laws in IP disputes is typically governed by the rules of each
jurisdiction involved in the dispute. These rules consider a range of factors, including
where the IP was created or registered, where the infringement occurred, and where
the parties are located. In some cases, the parties may be able to contractually agree
on which country's law will apply to their dispute, subject to certain limitations, such
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as public policy considerations. The primary legal regulation of mentioned issue was
established by the Paris Convention of 1883 and the Berne Convention of 1886. The
Conventions are built on the principle of national treatment and introduced a
minimum level of protection. In brief terms, the principle states that foreigners are
to be treated as if they were nationals in relation to the different forms of IP
protection that exist in each Member State.

Thus, it is generally assumed that the principle of territoriality governing the
international conventions, translates into the conflict rule of Jex loci protectionis,
which means application of the law of the country where protection is sought or
where the alleged infringement occurred. In spite of the close connection, however,
it is important to note that the territoriality principle only operates on the level of
substantive law; it is not a conflict rule per se. Anette Kur, professor at the Max Planck
Institute for Intellectual Property and Competition Law, logically points: “The close
link between the two principles is indeed obvious in so far as registered IPRs are
concerned: It appears self-evident that the country of registration is regularly the
country of protection, and that it is the law of this country that must be applied in
relation to disputes regarding IPRs registered there.”

However, would we apply the same analysis with regard to a copyright?
Pursuant to Article 5(2) of the Berne Convention, copyright comes into existence
without any formal requirements having to be fulfilled. This is why it has been
argued that copyright is “universal” and ownership must therefore be determined
according to a single law, namely the Jex originis. Others argue that copyright in all
its aspects, remains subject to the territoriality principle, which means applying of
lex loci protectionis approach. Nevertheless, no matter what debates occur, the
practice shows which principle is leading.

Dior v. Unicolors and Microsoft Corp. v. AT&T Corp cases are illustrative. In
Diorcase the court found that the plaintiff's fabric design was copyrighted in France
and that French law provided the highest degree of protection to the plaintiff's
copyrighted work. The court also noted that the plaintiff was a French company and
that the allegedly infringing acts occurred outside of France. Therefore, the court
held that the /ex loci protectionis principle was the appropriate choice-of-law rule for
the dispute, and the plaintiff's copyright claim was governed by French law. In
Microsoft Corp. case the US Supreme Court held that the principle of Jex loci
protectionis should apply in this case. The Court reasoned that US law should be
applied because the alleged infringement had occurred in the US, and the US Patent
and Trademark Office had granted the patent in question. The Court also noted that
applying UK law would undermine the purpose of US patent law, which is to
encourage innovation and promote technological progress.

The Ukrainian legislator follows the same path. Art. 37 of International Private
Law Act says that protection of IP rights shall be governed by the law of the State
where protection is sought, which demonstrates /lex loci protectionis approach.

Regardless of the debates, there is no doubt in practice that applying Jex loci
protectionis principle offers the most appropriate solution in so far as infringement
of IP is concerned. Though the link with the territoriality principle may not be as
close as with registered IPRs, it still exists: after all, the principle of territoriality is
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meant to preserve, within the framework established by the Conventions, the
sovereignty of national legislatures wishing to enact provisions best matching their
own policy prerogatives. The enjoyment of that freedom would be counteracted if the
national courts would have to apply foreign law (eg lex originis), even if the
infringement occurs in the forum State and thereby directly affects the interests of
the national public.

SEXISM IN ADVERTISING

Veronika Vorobets (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. K. Kmetyk-Podubinska,
Languare advisor: As. Prof. A. Artsyshevska)

On January 8, 2022, amendments to the Law of Ukraine «On Advertising»
regarding fighting against discrimination based on gender entered into force in
Ukraine, according to which advertisers will be fined for sexism in advertising. The
introduction of the concept of «discriminatory advertising on the basis of gender»
into the legal field became the long-awaited answer to the numerous requests of
activists to the authorities, aimed at eradicating social stereotypes and beliefs from
the consciousness of Ukrainian society that affirm the superiority of one gender over
the other and thereby justify social inequality between men and women.

It is difficult to disagree with the fact that advertising is a certain mouthpiece
of public opinion, reflection of current cultural trends, and therefore another tool that
has the ability not only to form, but to confirm gender patterns of behavior. The
danger of sexist advertising is due to the repetition of the advertising message,
because according to various theories of communication, the repeated exposure to
media content leads to the perception of images as fully consistent with reality. This,
in turn, forms in the consumer of advertising a positive attitude towards certain
patterns of behavior: models depicting the stereotypical roles of a housewife and a
successful workaholic man are pursued in commercials on television and wink from
billboards, popping up in the media and online advertising — and it doesn't matter
that not everyone wants to accept given social roles and values. By the way, the latter
are affected almost the most by sexist advertising.

There are various mechanisms of highlighting sexism: through stereotypical
images of women, objectification, humiliation and offensive images of the opposite
sex. Researchers distinguish the following types of sexism in advertising:

v Eroticism — demonstration of exposure of the whole body or its intimate
parts (buttocks, thighs, breasts, abdomen), specific poses (lying or semi-lying),
context (among male attributes — for example, a car), which reinforces the idea of
passivity, subordination, dependence and the defencelessness of a woman in
relation to a man.

v Objectification — consists in the representation of a woman, the female
body as part of an advertised product, designed for a male consumer.
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v Face-ism — lies in significantly different ways of depicting men and
women: in the first case, the emphasis is on the head and face, in the second — on
the body and its parts. Men are depicted as experts, and women as beauties or
decoration, and the beauty of a certain part of the body is usually emphasized.

v'Machism — consists in emphasizing male dominance over women and
contemptuous attitude towards them. It reveals itself in flaunting traditional signs of
masculinity, primarily physical strength, demonstrative brutality, aggressiveness
and sexual hyperactivity.

In European practice, most issues related to sexism in advertising are not
clearly regulated by legislation, but rather belong to the field of self-regulation. Until
the intensification of the law-making process aimed at fighting against
discrimination based on gender in Ukraine, the issue of sexist advertising was also
the sole responsibility of self-regulatory bodies in the field of advertising — the
Industrial Gender Committee on Advertising (IGCA), which since 2011 unites
professional associations of marketers and advertisers, gender organizations that
jointly signed the Standard «Non-discriminatory advertising based on gender»,
which is a mechanism of self-regulation of the advertising market and the formation
of a culture and marketing relations inside market.

According to the requirements of the Standard, advertising is considered
discriminatory on the basis of gender and violates fair marketing practices if:

v'depicts or describes a woman or a man as a decoration or a sexual object,
including hints of sexual relations and sexuality of people who have nothing to do
with the advertised product and have no direct association with the consumption of
the advertised product, goods, services, etc.; violation is aggravated if a person's
sexuality is depicted or described in a humiliating, disparaging, defamatory way (for
human dignity) through language, posing, verbal or non-verbal hints;

v'states or implies that the role of a person of one gender in social, economic
and cultural life is less than that of the other.

At the same time, the Standard does not impose a veto on nudity or sexuality
of the body as such — everything depends on the context. For example, advertising
is not considered discriminatory on the basis of gender when it depicts the naked
human body or conventionally dressed people, if it is related to the advertised
product, has direct associations with consumption of the advertised product, goods,
services, complies with current legislation, does not degrade human dignity or does
not violate the norms of social culture and morality, which are considered
universally recognized by the majority of consumers (readers, viewers, buyers,
visitors) of the advertising product in this society.

One of the latest studies on the attitude of the Ukrainian population to gender-
discriminatory advertising, conducted in February-May 2021 by the Foundation
named after Friedrich Ebert, proves that gender stereotypes and objectification of the
human body depicted in advertising are receiving less and less positive feedback
from consumers. In particular, it was found out that sexist advertising does not lead
to remembering the brand, but on the contrary, creates a negative attitude towards
it: respondents’ statements about their willingness to refuse goods/services of such
a brand that uses sexist advertising messages were recorded.
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Therefore, the departure from stereotypical models of behavior and the
formation of a new consumer culture aimed at the expansion of female and male
images in advertising, as well as the activation of the role of the state in this issue,
indicate that the Ukrainian advertising market, albeit with small steps, is moving in
the right direction.

FEATURES OF JUSTICE IMPLEMENTATION
UNDER CONDITIONS OF MARTIAL LAW

Sofia Hapak (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. O. Uhrynovska,
Language advisor: As. Prof. N. Hrynya)

Full-scale Russian military invasion of Ukraine and the imposition of martial
law throughout the country have certainly affected the process of justice
implementation. According to the press service of the State Judicial Administration
of Ukraine, 13 court buildings have completely been destroyed and about 97 damaged
due to Russian military aggression. In addition, the implementation of justice has
been suspended in temporarily occupied territories to prevent threats to the lives
and health of judges and participants in the judicial process.However, even in a state
of war, the constitutional right of a person to judicial protection cannot be restricted.

During a state of war, justice is carried out taking into account the following
features:

e changing the territorial jurisdiction of cases;

e conducting court proceedings via video conferencing;

e postponing the hearing of court cases;

e considering cases in absentia.

Under Article 122 of the Law "On the Legal Regime of Martial Law", in the
conditions of the legal regime of martial law, the courts, bodies, and institutions of
the justice system act exclusively on the basis, within the powers, and in the manner
determined by the Constitution of Ukraine and the laws of Ukraine. The powers of
the courts, bodies, and institutions of the justice system provided for by the
Constitution of Ukraine cannot be restricted in the conditions of the legal regime of
martial law.

There have been changes in the territorial jurisdiction of cases. Part 7 Article
147 of the Law of Ukraine "On the Judiciary and the Status of Judges" stipulates that
in the event of the impossibility of administering justice by a court for objective
reasons during martial law or state of emergency, in connection with a natural
disaster, military operations, measures to combat terrorism or other extraordinary
circumstances, materials, the territorial jurisdiction of court cases considered in
such a court may be changed by the decision of the High Council of Justice, which
was adopted at the request of the Chairman of the Supreme Court, by transferring it
to the court that is closest territorially to the court that cannot administer justice, or
another certain court. In the case of impossibility of implementation of the High
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Council of Justice, such authority is created by order of the Chairman of the Supreme
Council. The corresponding decision is also the basis for the transfer of all cases
pending before the court whose territorial jurisdiction is changing.

The State Judicial Administration of Ukraine adopted statistics on the state
of administration of justice in 2022 under Martial law. In 2022, by order of the
Chairman of the Supreme Court, the territorial jurisdiction of 135 local and appellate
courts was changed (transferred) due to the impossibility of administering justice
during martial law, and with them, the territorial jurisdiction of cases of 50 local and
appellate courts was restored. By the end of 2022, the territorial jurisdiction of 169
local and appellate courts was changed (transferred) (taking into account the courts
whose jurisdiction was transferred during the war, in the period from 2014 to 2022 —
84 local and appellate courts of the Autonomous Republic of Crimea, Donetsk and
Luhansk regions), which amounts to more than 22 percent of the total number of
local and appellate courts.

At the same time, the number of judges in the courts that administered justice
is 70 percent of the number established by the orders of the Supreme Administrative
Court of Ukraine. Thus, the number of judges determined by the order of the Supreme
Administrative Court of Ukraine is 6, 278 judges, and the number of judges who
administered justice in 2022 is 4, 434 judges. Therefore, as of 12/31/2022, the staffing
shortage of judges in local and appellate courts that administer justice is 1, 844
judges.The decrease in the number of courts in which justice is administered,
combined with the personnel shortage of judges, leads to a significant increase in
the burden on courts and judges who have the authority, which negatively affects
the efficiency and quality of the consideration of cases.

Nevertheless, despite all the challenges of the past year, the average
percentage of cases and materials in local and appellate courts that administered
justice is more than 100 percent of the number of cases that came to these courts in
the reporting period. According to court statistics, 2, 791, 764 cases and materials
were submitted to local and appellate courts for consideration in 2022, the number
of considered cases and materials is 2, 898, 032, which is 103.8 percent of cases and
materials in 2022.

It is extremely difficult to ensure a stable operation of all courts in the
conditions of war. For example, pre-war statistics show that about 30, 000 court
decisions were entered into the Unified State Register of Court Decisions every day,
while now, according to the Chairman of the Council of Judges of Ukraine, this
number is about 11, 500 court decisions per day.

Moreover, the Council of Judges of Ukraine reacted to the situation and
published recommendations on the work of courts under martial law. The main ones
are:

e based on the current situation in the relevant region, determine the
specifics of the court work;

¢ in the event of a threat to the life, health, and safety of court visitors, court
staff, and judges, to promptly make a decision on the temporary suspension of
judicial proceedings by a certain court until the circumstances that led to the
termination of cases are eliminated,
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o limit admission to court sessions of persons who are not participants in
court sessions;

o if possible, postpone consideration of cases (with the exception of urgent
court proceedings) and remove them from consideration, take into account the fact
that a large number of participants in court proceedings cannot always submit an
application for postponement of consideration of the case due to the fact that they
are involved in the operation of critical infrastructure, due to joining the ranks of the
Armed Forces of Territorial Defence, volunteer military formations and other forms
of resistance to armed aggression against Ukraine, or cannot appear in court due to
danger to life;

e cases that are not urgent should be considered only with the written
consent of all participants in the court proceedings;

o if the proceedings are considered collegially and the panel of judges cannot
meet in one room, it is permissible to consider cases from different court rooms,
using their own technical means;

e to draw the attention of the courts to take responsibility, to develop
appropriate judicial practice based on the realities of wartime.

Taking everything abovementioned into account, it must be said that despite
the inevitable impact of the war and its consequences for the judiciary, judges and
employees of the justice system, who administered justice under Martial law, make
great effort to ensure the constitutional right of a person to judicial protection.

THE SECRET OF DONATION OF REPRODUCTIVE TISSUES/CELLS,
EMBRYOS

Christina Harazdovs'ka (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. N. Kvit,
Language adviser: As. Prof. N. Hrynya)

Unfortunately, the problem of infertility is becoming more noticeable every
year for both Ukrainian and European couples. In Ukraine, one of the permitted forms
of infertility treatment is the procedure of donating gametes and embryos, according
to which donors voluntarily provide their germ cells or embryos to a health care
institution for the purpose of using them to treat other people's infertility.

The eligibility for donating reproductive cells includes: the right to provide
donor cells; the right to confidentiality of the donation of reproductive cells; the right
to embryo donation and others. The donor, providing reproductive cells for treatment
with ART (assisted reproductive technologies), disposes of reproductive health and
exercises the right to donation, reproductive and family rights.

Having analyzed the applicable legislation, it should be noted that in Ukraine
there is a concept of anonymous donation, which means that the secret of the
donation of reproductive tissues/cells, embryos must be observed, but there are also
certain exceptions. The right to donation, including reproductive cells, is provided by
Article 290 of the Civil Code of Ukraine. Under this article, an adult with legal capacity

189



MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

has the right to be a donor of blood, its components, organs and other anatomical
materials and reproductive cells. It seems necessary to supplement this article with
the right to embryo donation, which is prescribed by Order of MH of Ukraine dated
from 09.09.2013 No.787, but is currently not regulated by the Civil Code of Ukraine.
Donation of blood, its components, organs and other anatomical materials,
reproductive cells is carried out according to the law. However, the lack of a special
law which can properly regulate the scope of assisted reproductive technologies
leads to a number of problems for reproductive clinics and patients.

The principle of anonymity of the donor of reproductive tissues/cells,
embryos means that the identity of the donor during certain actions was or remained
unknown to the recipient. This rule is consistent with the Law of Ukraine "Basics of
the legislation of Ukraine on Health Care", which allows the use of artificial
insemination and implantation of an embryo based on medical indications of an
adult woman with whom such an operation is performed, in the presence of a written
consent of the spouses, ensuring the anonymity of the donor and keeping the
medical secret. Disclosure of the donor's anonymity may be carried out in
accordance with the procedure provided by the law (Art. 48). Nevertheless, the rules
of law which can regulate the grounds, conditions and procedure of disclosing the
donor's anonymity are absent in the applicable legislation of Ukraine now.

A similar statement is established in clause 5.1. Order of MH of Ukraine No.787
«On Approval of the Procedure for the use of assisted reproductive technologies in
Ukraine»: the use of embryo donation is carried out according to medical indications,
in the presence of a written consent of the patients, ensuring the anonymity of the
donor and keeping the medical secret.

An analysis of provisions of the Procedure for the use of assisted reproductive
technologies in Ukraine allows us to conclude that embryo donation can be both
anonymous and non-anonymous. In the form of informed voluntary consent for
embryo donation, which is Appendix 11 to the above-mentioned Procedure, noted
that donors are obliged not to establish the identity of the patient (recipient), and also
the child who was born as a result of the use of their embryos during assisted
reproduction methods (in case of anonymous donation). Therefore, the legislator still
allows that embryo donation can be non-anonymous.

In clause 5.4. of the Procedure, among the list of persons who can be oocyte
donors, along with anonymous voluntary donors, close relatives are indicated, which
also logically eliminates anonymity.

The choice of a sperm donor is made by the spouse or the patient voluntarily
based on the phenotypic characteristics of the anonymous donor (information on
age, height, skin, eye and hair colour is provided). Thus, reproductive clinics are not
allowed to show donors’ photos to patients, but can only provide their phenotype.

Therefore, as a general rule, sperm, egg and embryo donation is anonymous.
However, donors of gametes and embryos may be known to recipients, because of
having family ties or non-anonymity (old acquaintance or other reasons) of the
donor.

The issue of anonymity of donation is also related to the right to know one's
genetic origins. There are discussions in the literature about the expediency of the
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anonymity of donation of reproductive cells from the point of view of ensuring the
rights of the child. It is important to keep a balance between the rights and interests
of germ cell donors and persons who were born as a result of the use of assisted
reproductive technologies.

In the practice of the ECHR, there are a number of interesting cases regarding
the protection of the rights guaranteed by the Convention for the Protection of
Human Rights and Fundamental Freedoms concerning the establishment of
biological paternity and the right for people to know who their real parents are
(Gaskin v. United Kingdom; Odievre v. France; Jaggi v. Switzerland; Godelli v. Italy).

As aconclusion, it should be noted that the national legislation of some states
(in particular, New Zealand, Sweden and Switzerland) contains rules on the
disclosure of information about the donor at the request of his biological children,
who were conceived as a result of the use of assisted reproductive technologies.
A significant disadvantage of the current Ukrainian legislation is the lack of a clear
establishment of the content of legal relations in the sphere of donation of
reproductive cells. That is why it is considered necessary to adopt a special law about
using of assisted reproductive technologies, which will provide the rules for
disclosing the donor's anonymity in compliance with the balance of the rights of
donors, children who were conceived as a result of assisted reproductive
technologies, and parents in whose families such children are brought up.

THE POLITICAL CONCEPT OF THE UKRAINIAN STATE-
FORMATION OF THE XVI-XVII CENTURIES

Yuliia Hnot (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. H. Fedushchak-Paslavska,
Languare advisor: As. Prof. A. Artsyshevska)

The Cossacks have considerable importance for Ukraine, since the history of
Cossacks changed an entire era in Ukrainian history. They remained the only real
force capable of fighting against belligerent neighbours for a long time, the meaning
of which was primarily to ensure the Ukrainian people's right to existence, socio-
economic and spiritual development. In my opinion, the internal organisation of the
Cossacks, its mechanism and "anatomy"” is also extremely significant, since the
achievements of this period are still relevant in the state tradition of our people.
Additionally, we are not able to omit the fact of today’s war that brings us back to the
struggle for the right to freedom. Therefore, the topic of my research is highly
relevant nowadays.

First and foremost, the Cossacks were consciously guided by such civil values
as freedom, equality, brotherhood, the fight against infidels, the protection of the
weak, etc. in their life and activities in the first half of the XVI century. That is why,
the completely justified conclusion is that it was on these principles that the
subsequent outlook of Cossack society was formed.
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In addition to the above-mentioned social values, which were respected by
the representatives of the Cossack community, it is also necessary to emphasise
political values, which also contributed to the formation of their perception and
mentality. Therefore, it is worth noting that the Cossacks highly respected knightly
dignity, took into account the will of the community, defended Cossack rights and
freedoms, cultivated love for the homeland, served the common good, fought against
the enemies, etc. Living a peaceful life was almost impossible for the Cossacks,
because they found the purpose of their lives in the protection of their people and
gaining freedom.

In the value system of the Cossack state, the feeling that they represent the
entire Rus people was quite firmly established, since they had an extremely strong
love for their native land and the kindred people whose interests they defended. In
particular, the affirmation of the political ideal of the Ukrainian community’s
freedom is clearly visible in political documentation. Moreover, the category of
freedom is characterised by a rather wide variety — from personal freedom of
conscience to national identity, which was reproduced through the confessional
freedom of the entire Rus people. In this sense, it was a political right.

Nevertheless, tough times of Ukrainians' lives during the second half of the
XVII century could not pass unnoticed. In this regard, we observe the formation of
such valuable political and legal categories as personal freedom, democracy,
equality, national self-identification, labour and land tenure rights, inheritance, the
justice of national liberation movements, etc. This led to the establishment of new
models of political culture and socioeconomic relations in the Ukrainian territory, as
well as enabling Ukraine to demonstrate its European focus to the world within a
short historical period.

The largest outbreak of Ukrainian national movement was the National
Liberation war, which was the driving force of great changes in the Cossacks outlook
along with the whole Ukrainian nation, which led them to create their own,
sovereign, independent and democratic state. All efforts were directed towards
achieving the aforementioned independence of the national state and reunification
of all Ukrainian lands within its borders. So, we can state the fact that long before the
formation of the Cossack state — the Hetmanate, the basic principles on which the
Ukrainian State was later built were formed in the public consciousness.

In domestic policy, the leading regulators of relations were law and the court.
Judicial proceedings were considered as a means of resolving disputes not only
within the limits of a particular state, but also in the relations of the starshyna
(military and administrative leadership of the Cossacks) with the Cossacks. Under
favourable circumstances, the starshyna did not try to resolve cases with the
Cossacks by force, but rather defiantly resorted to trial.

The Cossacks formed certain principles of judicial policy: 1) accusation must
be substantiated; 2) sentences must be passed in court. In the legal views, there was
another important orientation, namely the sentence, as a consequence of the court's
activity. The starshyna had their own views, according to which they demanded
immunity from arrest, imprisonment, inadmissibility of deprivation of property
without a court verdict. These political and legal demands also extended to the
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representatives of the elite who waged a political struggle against the highest power
holders in the Hetmanate. However, the starshyna never perceived the trial as an act
intended solely to punish the offender. The court was regarded as the institution
which was intended to create opportunities for the accused to be excused. This was
already stated in the recognition of the fact of the parties' competitiveness. This
means that the emphasis was not on punishment, but on ensuring fairness and
legality of the trial. Among political and legal views on the judiciary, there was a clear
focus on the collective, not single, solution of cases. This was undoubtedly the result
of a long court practice, in which the representatives of the community of the place,
where the court was sitting, participated in the trial.

Despite the National Liberation War on Ukrainian lands, the process of state
formation did not happen spontaneously. The formation of state authorities is
commonly uncertain and uneven across the entire territory of the State during the
war. However, this was not inherent in the Hetmanate, on the contrary, these
processes among the Cossacks were regulated in the legal act. So, in June 1648 a
special document regulating the processes of state creation was approved. This
document was entitled "Statute on the Organisation of the Zaporizhzhya Army". The
norms of this document clearly defined the organisation and competence of the
bodies that became public authorities.

However, the fact that the formation of the state during the war could not but
leave its mark on the content of this state and its bodies cannot be omitted. That is
why the state and bodies that are formed simultaneously combine military and
civilian functions. This can be called the specificity of the Ukrainian state during the
wartime, since the authorities had to rapidly respond to various situations that arose
and, accordingly, have certain powers that would allow them to do so.

In conclusion, the leading place in the democratic civic values system of the
Cossacks had the concept of collective will. This concept was one of the most
valuable categories, principles and attitudes of public behaviour, which originates
from the democratic system of the Zaporizhzhya Army and provides for equality,
right to vote, solidarity, subordination of the minority to the decision of the majority,
civil discipline, etc.

CHARACTERISTICS OF BRINGING TO LIABILITY FOR
INFRINGEMENT OF RIGHTS THAT ARE CONTAINED IN NON-
ORIGINAL OBJECTS GENERATED BY A COMPUTER PROGRAM

Yaroslava Zheltobriukhova (student)

(Scientific adviser: As. Prof. |. Shpuganych,
Languare advisor: As. Prof. A. Artsyshevska)

There is no doubt that one of the necessary characteristics of the
development of law in the country should be a timely response by the legislator to
changes in existing and potentially new legal relations. Article 33 of the new Law of
Ukraine "On Copyright and Related Rights" No. 2811-IX dated 01.12.2022 (hereinafter
- the "Law") has identified a specific right of subjects which is neither copyright nor
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related right by its nature — the right of a special kind (sui generis) to non-original
objects generated by a computer program (hereinafter — the "CP"). This article
attempts to provide a general analysis of such a category of objects as "non-original
objects generated by a computer program” (hereinafter referred to as "non-original
objects") and to model the options for which subjects of legal relations related to
these non-original objects may be subject to liability or may legally avoid it in
connection with the creation of such objects.

Firstly, it should be noted that the wording of Article 33 of the Law avoided a
conflict of law similar to the situation with Articles 115 and 119 of the Criminal Code
of Ukraine (murder (intentional unlawful infliction of death to another person) -
murder committed through negligence). In accordance with the terms given in
Article 1 of the Law: 56) work — an original intellectual creation of the author (co-
authors) in the field of science, literature, art, etc., expressed in an objective form.
Without creating a contradiction with respect to this definition by using, for example,
the term "non-original work created by a CP", the legislator called the "creation" of a
CP a "non-original object generated by a CP". A non-original object generated by a CP
is an object that differs from existing similar objects and is formed as a result of the
functioning of a computer program without the direct participation of an individual
in the formation of this object.

Secondly, the Law takes into account the specifics of the sui generis right and
the need to establish the regulation of the relevant relations by this Law. Article 3
states that this Law applies to the regulation of relations related to the use of 6) non-
original objects generated by CP.

Thirdly, the subjects of the sui generis right to generated objects have been
identified, which include the author of the CP, their successor in title, a person with
licensing rights, or a person who lawfully uses the CP. The sui generis right can be
protected through legal proceedings (like copyright and related rights, with certain
specificities), contracts can be made regarding it, intellectual property rights, and the
duration of legal protection can be calculated, among other things. Therefore, it can
be assumed that the main difference that should be highlighted in this analysis is
the impossibility of copyright protection (“author’s right”) for such non-original
objects and there is a requirement to respect the rights of owners of copyright or
related rights on works that were used to generate the non-original object, as well as
owners of sui generis right to non-original objects that were used to generate another
non-original object.

Fourthly, one of the most interesting questions that arose within this analysis
is the question of "who shall be held responsible if an artificial intelligence
(hereinafter referred to as "AlI"), or other computer program, generates a non-original
object that violates the rights of individuals or legal entities?". This question is
considered from one of many possible aspects. Several versions can be presented on
how this issue could be resolved, such as whether an Al can discredit a physical or
legal person and disseminate illegal information.

First, it is worth noting the practice of the Supreme Court regarding
discrediting:
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e The owner of the website, where anonymous and unreliable information is
disseminated on the Internet, is responsible for the dissemination, as he/she created
the technological ability and conditions for the dissemination of such information.
This conclusion was reached by the Supreme Commercial Court of Ukraine in the
review letter dated 12.06.2014 No.01-06/770/2014 "On some issues of practice of
application of legislation on information by commercial courts”. Information about
the owner of the website can be obtained from the administrator of the domain name
registration and network address tracking system.

e According to the general rules of civil liability, persons who have
disseminated false information or presented it falsely, thus tarnishing the honor and
dignity or business reputation or causing damage to the interests of citizens or
organizations, are obliged subjects of these legal relations, regardless of their guilt.

In cases of protection of the dignity, honor, or business reputation of an
ndividual or legal person, the defendant is a natural or legal person who has
disseminated false information, as well as the author of such information.

When publishing or otherwise disseminating contested information without
indicating the author (for example, in an editorial article), the respondent in the case
must be the body that issued the mass media (para. 9 of the Plenum of the Supreme
Court's Resolution "On Judicial Practice in Cases of Protection of the Dignity and
Honor of a Natural Person, as well as the Business Reputation of a Natural and Legal
Person" of February 27,2009, No. 1).

e As indicated in paragraph 12 of the resolution of the Plenum, the proper
defendant in case of dissemination of disputed information on the Internet is the
author of the corresponding information material and the owner of the website,
whom the plaintiff must indicate in the statement of claim.

Therefore, the main contenders for the title of defendant in the case of
discreditation are: the author/user of the disputed material; the owner of the
website/newspaper where the non-original object was published; the author of the
information that caused harm.

Possible algorithms for determining the defendant in a case where an Al
generated illegal information could be the following:

o If the author of the illegal work/information (that violated someone's rights)
is unknown and the non-original object is not published in a newspaper or website,
then the respondent will be the owner/author of the Al because, by analogy with the
placement of anonymous information on a website, the person who created the
technical possibility and conditions for the dissemination of such information
becomes the defendant.

e In addition to the above scenario, the circumstance may arise where it is
impossible to obtain information about the sources of information/objects used by
the Al during generation. For example, when attempting to get to know about where
the Al obtained information from the web address: https://openai.com/blog/chatgpt,
the answer was abstract, in nature of "I researched this topic during preparation and
provided an answer based on available data".

o If it is possible to identify the source of illegal information/object, and if it is
a website, then, as in the practice of the Supreme Court, the defendant will be the
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author of the unlawful information and the owner of the website; or only the owner
of the website if the author is anonymous. If the Al provides sources that refer
straingt to the author of the unlawful work/object, then the respondent will be the
author of the object accordingly.

e By analogy with the above provisions, one can even consider a scenario
where there are three defendants in the case: the author of the information, the
owner of the website, and the author of the AL

Therefore, it is necessary to include in legislation or sub-legal acts a
requirement (obligation of the author of the Al) to provide the possibility of obtaining
information from the Al about the resourses and objects that were used in generating
the non-original object. Such regulation will narrow the circle of responsible subjects,
as it will exclude the author/user of the Al from the circle of defendants and provide
more opportunities for individuals and business entities to seek protection of their
rights in court and government authorities.

IMPLEMENTION OF THE RIGHT TO INHERITANCE:
NEW CHALLENGES IN THE CONDITIONS OF
THE FULL-SCALE INVASION OF RUSSIAN FEDERATION
ON THE TERRITORY OF UKRAINE

Bohdana Zahrebelna (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. O. Uhrynovska,
Language advisor: As. Prof. N. Hrynya)

In the conditions of a full-scale invasion the issue of citizens' realization of
their rights, including inheritance rights, is particularly urgent. The legislation
provides certain grace periods and guarantees, which greatly facilitate the procedure
of applying to a notary and formalization of inheritance rights.

o Course of the term for acceptance of inheritance

Paragraph 3 of the resolution of the Cabinet of Ministers of Ukraine dated
February 28% 2022 "Some notary issues in the conditions of martial state" establishes
that the period for accepting inheritance or refusing to accept it is suspended for the
duration of martial state, but for no more than for four months. This means that the
term for acceptance of inheritance, which according to the general rule is 6 months,
in the conditions of martial state is extended by another 4 months, and therefore the
heirs to the property of a deceased person who died during martial state or died
before martial state, but part of the six-month period falls on the period of martial
state, have 10 months to apply to a notary.

At the same time, on January 31th 2023, the decision of the Supreme Court
composed of the panel of judges of the Second Judicial Chamber of the Civil Court of
Cassation in case N2 676/47/21 (proceedings N2 61-8014cB22) was published, under
which the Court gave an unexpected assessment of the above-mentioned paragraph
of the resolution. The Supreme Court emphasized that the rules regarding the term
for acceptance of inheritance (the beginning of the period, the consequences of the
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expiry) are regulated by the Civil Code of Ukraine, which is the main act of the civil
legislation of Ukraine. The legislator, both in Article 1270 of the Civil Code of Ukraine
and in other provisions of the Civil Code of Ukraine, does not provide the
admissibility of the existence of such a construction as "suspension of the term for
acceptance of inheritance" and the possibility to determine other rules regarding the
term for acceptance of inheritance in the resolution of the Cabinet of Ministers of
Ukraine.

This means that the terms of the Civil Code of Ukraine have higher legal force
than the Resolution of the CMU, and the court came to the conclusion that paragraph
3 of the Resolution of the Cabinet of Ministers of Ukraine dated February 28" 2022 N¢
164 "Some issues of notary in the conditions of martial state" is contrary to the
Articles 1270, 1272 of the Civil Code of Ukraine, and therefore is not subject to
application. Thus, the court insists on the application of a six-month period for
accepting the inheritance, which is fully justified, taking into account the hierarchy
of statutory acts and the provision of paragraph 2, part 4, article 4 of the Civil Code of
Ukraine, which establishes that if the resolution of the Cabinet of Ministers of
Ukraine contradicts the terms of the code or other law, the relevant provisions of this
code or other law shall apply.

At the same time, it should be noted that this legal position should be
considered by notaries, although it does not cancel the disputed clause of the
resolution of the CMU, and therefore there are no prohibitions on the application of
the 10-month period for accepting the inheritance. Unfortunately, the practice is
quite ambiguous, so we should expect new legislative changes that will settle this
conflict.

¢ Amendments to the opening of an inheritance case

Part 1 of Art. 1221 of the Civil Code of Ukraine establishes that the place of
opening of the inheritance is the last place of residence of the deceased, then the
heir who wishes to accept the inheritance, but who did not live permanently with the
deceased until the day of his death, must submit to a notary or in rural settlements
— to an authorized official of the relevant local government body application for
acceptance of inheritance at the last place of residence of the deceased. This means
that an inheritance case was opened by a notary at the place of the opening of
inheritance. At the same time, now the conditions for submitting an application are
simplified, since it is possible to apply to any notary of Ukraine, regardless of the
place of residence of the deceased, in accordance with the order of the Ministry of
Justice of Ukraine dated March 11, 2022 N2 1118/5 "On the approval of amendments to
some regulatory and legal acts in the field of notarial services", which amended the
"Procedure for performance of notarial acts by notaries of Ukraine", approved by
order of the Ministry of Justice of Ukraine dated February 22th 2012 N2 296/5).

In practice, this provision greatly facilitates and simplifies the inheritance
procedure, as internally displaced persons get the opportunity to issue inheritance
rights at their actual place of residence. The absence of such provision would lead to
the expiration of the period for accepting inheritance by these persons caused by
objective impossibility of applying to notaries in the temporarily occupied territories
or territories where hostilities are taking place, and, as a result, increasing the burden
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on the courts regarding the application of these persons with lawsuits to determine
an additional term for accepting the inheritance.

¢ Registration of the right to inheritance

Pursuant to the Article 1298 of the Civil Code of Ukraine registration of
inheritance rights, namely the issuance of a certificate of the right to inheritance, is
carried out after the expiration of the term for acceptance of inheritance.
Considering the provision of cessation of this term, a certificate of the right to
inheritance is issued after the expiration of 10 months from the date of death of the
deceased.

It should be also emphasized that the Law of Ukraine "On Notaries"
establishes that the issuance of a certificate of the right to inheritance must be
performed at the place of opening of the inheritance. Regardless of the changes
introduced by the Resolution of the CMU and the Order of the Ministry of Justice,
inheritance cases, which were not opened at the place of opening of the inheritance
will be transmitted to notaries at the last place of residence of the deceased for the
issuance of certificates of the right to inheritance. In this case, the notary draws up
an act of acceptance and transfer of the inheritance case in two copies with a
description of the documents available in the inheritance case. A copy of the act of
acceptance and transfer and a copy of the inheritance file remain in the notary's
archive instead of the place of the transferred case.

Summarizing the aforesaid, it should be noted that these legislative
amendments have created proper conditions for the normal exercising of the heirs’
inheritance rights. At the same time, I believe that the legislator and the Cabinet of
Ministers of Ukraine should take into consideration the abovementioned legal
position of the Supreme Court by making legislative changes to the main act of civil
legislation or canceling the disputed clause of the resolution of the Cabinet of
Ministers of Ukraine to ensure the unity of the practice of notarial acts by notaries of
Ukraine.

DEVELOPMENT AND PROBLEMS OF FUNCTIONING OF
NON-GOVERNMENTAL ORGANIZATIONS
AS AN INSTITUTION OF CIVIL SOCIETY

Bozhena lvasko (student)

Ivan Franko National University of Lviv
(Scientific adviser: As. Prof. Zayats I.Y.
Language adviser: As. Prof. Hrynya N.O.)

It is worth agreeing with the definition given by M. Todyka that «civil society
is a system of independent and autonomous from the state social institutions and
relations that provide conditions for the realization of private interests, needs of
individuals and collectives for the life of the social and spiritual spheres, their
reproduction and transmission from generation to generation».

Civil society is a community consisting of free, independent, equal citizens.
In a civil society, people interact with each other, communicate and voluntarily self-
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organize on the basis of their common interests, and state regulation of relations
between people is carried out and they are protected by the necessary laws from
direct interference and restrictions on the part of the state, a person, his or her rights
and freedoms are the highest social value. Such a society consists of certain parts,
which are often called institutions of civil society. These include: public
organizations; professional and creative unions; employers' organizations;
charitable and religious organizations; bodies of self-organization of the population;
non-state media; other non-commercial societies and institutions legalized in
accordance with the law.

So, public organizations are one of the institutions of civil society. Under Part
3 of Article 1 of the Law on Public Association, a public organization is a public
association whose founders and members (participants) are natural people. The
development and functioning of civil society organizations in the context of civil
society formation can be characterized by different stages, namely, 6 main stages
can be distinguished:

1. The first stage is spontaneous and organizational. Chronologically, this
stage covers 1987-1990. Its main characteristics are the active phase of chaotic
creation of new institutions of the still nascent civil society, the lack of legal
regulation of their activities in the context of transformation of social relations,
alienation and opposition to the state authorities.

2.The second stage is the basic rule-making stage. Chronologically, it covers
the years 1990-1998. It is characterized by the formation of the fundamental
legislative framework for the functional activity of public organizations in Ukraine.

3.The third stage chronologically covers the years 1999-2005. It consists in the
quantitative growth of civil organizations of various organizational forms and
territorial influence.

4.The fourth stage is partially institutional. Chronologically, it covers the
years 2006-2012. Its main characteristics are the participation of relevant institutions
of the state and civil society in a constructive public dialogue, legal adjustment of
specialized legislation in the direction of adaptation to the requirements of European
and world democratic norms.

5.The fifth stage was activist and volunteer. Chronologically, it covers the
period from the beginning of 2013 to the end of 2015. It consists in the revival of the
"spirit of volunteerism" in the activities of civic organizations, the new "legalization”
of the category of "non-governmental organization" and the emergence of modern
public administration types of work in their activities (social and medical services,
creative industry, local community development, etc.)

6.The sixth stage, which actually continues to this day. The most valuable
achievement of this stage is that civil organizations have acquired the practice of
institutionalization. This revitalization occurred as a result of the enactment of laws
that regulated the activities of various types of associations of citizens. As of now, it
can be concluded that social organizations are functioning quite successfully in
Ukraine and those problems that existed before are gradually being solved.

Also, one of the main indicators of civil society development is not only the
existence of civil society organizations, but also the participation of the population
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in the activities of such organizations; the higher the activity of the population, the
higher the development of civil society. According to the sociological monitoring of
the Institute of Sociology of the National Academy of Sciences of Ukraine,
approximately 15% of the adult population of Ukraine were members of NGOs in 2020.
The membership rate has fluctuated between 14-17% of the adult population over the
past 25 years. Moreover, not all of these participants are active members of such
organizations. So, as of 2020, the percentage of membership in public organizations
in Ukraine was not very high, but the number of members of public organizations is
increasing every year.

According to a survey conducted among civil society organizations in Kyiv, it
was determined that the majority of organizations consider insufficient funding
(49.6%) and insufficient cooperation with the authorities (28.3%) to be problems for
their functioning. Other significant problems include: poor communication between
social organisations and the community (54%), lack of solidarity, conflict, and
inability to find common ground (50%). However, it is worth noting that since the
beginning of the full-scale Russian invasion of Ukraine, the connection of public
organizations with the community has become very strong, and the percentage of
citizens' trust in such organizations reaches 80%. This study also determined that
few civil organizations tend to unite in the coalition and cooperation between them
still needs development.

Thus, public organizations are now developing quite successfully, more and
more people are becoming members of such organizations, but there are still
problems that need to be solved, such as insufficient funding and insufficient
cooperation with authorities. To solve these problems, it is necessary to attract
financial support for such organizations, as well as to ensure their cooperation with
authorities.

CHARACTERISTICS OF DEVIANT BEHAVIOR OF MILITARY
SERVANTS

lichenko Maryna (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. I. Nastasiak,
Languare advisor: As. Prof. A. Artsyshevska)

Each person is a subject of social relations and is characterized by a certain
social activity, which includes the ability of a person to influence the environment,
changing it and himself. Social behavior is defined as human actions in relation to
society, other people and the surrounding nature.

Currently, our country continues to actively fight for its freedom,
independence, sovereignty and territorial integrity in particularly difficult
conditions, both psychologically and physically. Due to the ongoing full-scale war in
Ukraine, the purpose of my work is to reveal such social phenomenon as deviant
behavior of servicemen and the reasons for its manifestation.
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The activity and behavior of an individual is determined not only by the
internal mechanism of motivation, the interaction of the individual's needs,
interests, and values. All norms existing in society influence human behavior.

As a result of various reasons of a spiritual, economic, and political nature,
there are always people with deviant behavior in society.

During the period of radical changes in society, the unity of existence and
consciousness is often violated, there is a discrepancy between the interaction of
subjects and social institutions, and inadequacy of social policy and morality. The
blurring of norms, weakening of social regulation distorts the spiritual and cultural
foundations for such behavior. This all tests the moral and psychological stability of
servicemen and can lead to deviations.

Deviant behavior is the behavior of an individual that does not meet the
general standard. In sociology, it describes an action or behavior that violates social
norms, including formally accepted rules, as well as informal violations of social
norms.

Everything that violates stability leads to heterogeneity, instability of social
ties, destruction of collective consciousness, creates violation of social order,
disorganizes people, and as a result, various types of deviations appear.

In the sociological study of the causes of deviant behavior, special attention
is paid to the analysis of mechanisms of the interrelationship of various factors. In
particular, the influence of the value orientations of the individual, their attitudes,
features of personality formation, social environment, the state of social relations,
and institutional forms of the society are analyzed.

Deviant behavior of military personnel is an integrative unity of motives,
needs, meanings, personal qualities, conscious deviations from norms of activity.

The causes of deviations in the behavior of military personnel may lie in the
former living conditions, education, and training prior to military service. As a rule,
previous deviations in social behavior are most vividly and actively revealed at the
first stages of military service, in the processes of adaptation to it.

It is necessary to take into account the influence on behavior of the state of
real social relations, a state of social tension, confrontation, crisis. Such factors
strengthen the development of negative phenomena: crime, alcoholism, drug
addiction, etc.

Behavior in a combat situation is considered normal if it is carried out in the
legal space, oriented to the basic ethical guidelines of wartime, does not introduce
disorganization into the activities of the team and does not endanger the life and
health of the subject of the behavior and fellow servicemen.

In general, the basis of deviant behavior is a conflict of values, interests,
divergence of needs, deformation of the ways of their satisfaction, wrong upbringing,
life failures, etc.

Compliance with professional discipline is the guarantee and unconditional
factor for the success of activities in any direction. In professions related to service
(military service, service in law enforcement agencies, etc.), this thesis acquires
special importance.

201



MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

Deviant behavior is diverse and multifaceted. Depending on which norms are
violated or not fulfilled by a serviceman during the war, their behavior can be
qualified as:

1) antisocial behavior, which is primarily related to non-compliance with
legal, moral, cultural norms, but which does not exceed the limits of the law;

2) antisocial behavior directed against society and its interests, grossly
violates its legal and moral requirements;

3) delinquent behavior — criminal behavior.

Deviations from social norms in the behavior of military personnel are
associated with the specifics of military service, strict subordination, clear regulation
of the activities and behavior of military personnel, the need for strict and accurate
compliance with the requirements of military statutes, orders, directives and
instructions.

Service in the army is characterized by monotony, altered spatial and
temporal perception, limitation of personally significant information, loneliness,
group isolation, and the presence of a threat to life.

As for the issue of assessing the propensity to violate service (military)
discipline, the main diagnostically significant indicators can be the following:

— the serviceman's attitude to the current requirements, norms and rules of
conduct, to their compliance by both the serviceman himself and his fellow
servicemen,;

— the soldier's observance of deadlines and the quality of execution of orders;

— compliance with the established rules for wearing a uniform;

— tendency to manifest certain forms of deviant behavior (aggression,
violence, medical use of psychotropic and narcotic drugs, alcohol, etc.);

— features of interaction and relationships with colleagues (in particular, with
managers, commanders, chiefs).

Accordingly, a particularly important place is occupied by the psychological
diagnosis of the personal characteristics of military personnel in order to prevent
their illegal behavior.

In numerous modern publications devoted to the problem of disciplining
personnel, the relevance of preventive psychodiagnostics of military servicemen's
propensity to various behavioral deviations is indicated. At the same time, it is
proposed to actively use weakly formalized (non-test) methods (observation,
conversation, analysis of activity products, etc.) and general diagnostic methods in
relevant studies.

The analysis of scientific literature, the practical educational activities of
officials of military units, the results of surveys and observations allow us to say that
if deviations in the consciousness and behavior of servicemen are not of a
permanent nature, they can be eliminated as a result of psychological and corrective
work of psychologists and pedagogical activity of command staff, in particular, by
initiating the processes of education and self-education.

Summing up, it should be noted that the problem of deviant behavior has
always existed, and therefore society faces an urgent task to neutralize and, if
possible, stop antisocial manifestations of such behavior that deviates from
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generally accepted norms, neutralize it with available means. Especially with regard
to the issue of deviant behavior of military personnel and the implementation of
preventive measures in relation to it, since after the victory, such manifestations and
changes in life, the tendency to violate or commit certain antisocial actions, can
cause irreversible damage to society.

ACCESS TO JUSTICE AND THE RIGHT TO A FAIR TRIAL: THE
CORRELATION OF THE NOTIONS IN THE CRIMINAL PROCEDURAL
LAWS OF UKRAINE

Andrii lichyshyn (student)

Ivan Franko National University of Lviv
(Scientific adviser: As. Y. Pikh,
Language adviser: As. Prof. N. Hrynya)

Nowadays it may be asserted that among domestic scientists there is no
certain unity in the use and distinguishing of terminology: access to justice,
accessibility of justice, access to court, etc. Some scientists distinguish between
these notions, other group of scientists use them as synonyms, and the third one use
other terms as synonyms for access to justice such as the right to a fair trial, the right
to legal protection, the right to access to a court, the right to access to justice, etc.

Why did it happen like that? The answer is quite simple: there is some
inconsistency of the legislator regarding the use of terminology. First of all, it should
be noted that the text of the Constitution of Ukraine (hereinafter — the CoU), in
contrast to the other countries constitutions, in particular the Republic of Moldova,
does not directly provide for access to justice or court. However, as A. V. Luzhansky
pointed out, despite the fact that the right to access to justice is not fixed at the level
of the Constitution of Ukraine, in the literal sense, it can and should still be spoken
of as a right guaranteed by the Fundamental Law of Ukraine, at least in the context
of the right to judicial protection constituent element. Therefore, aa. 8, 55, 64, 124 of
the CoU contain requirements that guarantee citizens access to justice and judicial
protection.

It should be started with the fact that in the Law of Ukraine "On the Judicature
and the Status of Judges" Art. 7 is entitled "Right to a fair trial", which states that
everyone shall be guaranteed the protection of their rights, freedoms and interests
within a reasonable term by an independent, impartial and fair court established by
law.

At the same time, actually, the same wording describes the component of the
principle of access to justice and the binding nature of court decisions, contained in
Art. 7 of the Criminal Procedure Code of Ukraine (hereinafter — the CPC). From the
content of the mentioned article, it follows that the legislator understands under
access to justice the following elements:

everyone shall be guaranteed the right to a fair hearing and resolution of the
case within a reasonable term by an independent and impartial court established by
law;
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the everyone's right to participate in a court hearing of any instance
concerning their rights and obligations, in the manner prescribed by the Criminal
Code of Ukraine;

ensuring access of a person to other legal remedies, if his/her rights
guaranteed by the Constitution of Ukraine and international treaties of Ukraine are
violated during criminal proceedings.

Furthemore, it is worth highlighting that Art. 6 of the European Convention
on Human Rights is also called "Right to a fair trial", while the first sentence of the
first part of this article actually repeats the abovementioned first element of access
tojustice according to the CPC. To determine the correlation between these concepts,
you should, first of all, refer to the national laws. Pursuant to Part 3 of Art. 7 ("Right to
a fair trial") of the Law "On the Judicature and the Status of Judges", the accessibility
of justice for every person is ensured in accordance with the Constitution of Ukraine
and in the manner prescribed by the laws of Ukraine. Secondly, it's worth taking into
consideration the practice of the European Court of Human Rights, which expressed
its legal proposition on this issue in the decision "Holder v. United Kingdom": the
Court concluded that, even without using "additional means of interpretation’,
provided for by Art. 32 of the Vienna Convention, P. 1 of Art. 6 ensures that every
person has the right to a court hearing in any dispute regarding his/her civil rights
and obligations. It recognizes ‘right to a court”, where the right to access, understood
as the right to initiate civil proceedings, is only one aspect.”" Thus, these concepts are
correlated to each other as a part and a whole.

Further, in order to determine the content of the researched notions, “access
to justice” and “access to court” should be distinguished. In confirmation of the thesis
that there is no single approach to understanding the concept of “access to justice”,
the following positions of scientists can be cited.

For instance, O. M. Ovcharenko explained the notion of the accessibility of
justice in the context of the organization and activity state of the judiciary in general,
which consists in the absence of factual and legal obstacles for interested persons to
apply to the court for their rights protection. I. Marochkin suggested that the
accessibility of justice is a fixed and really ensured possibility to freely apply to the
court for the protection of one's rights. While A. S. Davydenko notes that the right of
access to justice includes the possibility of applying not only to the court, but also
directly to the competent state bodies (inquiry, investigation, prosecutor'’s office) for
the restoration of the rights, freedoms and legal interests violated by the crime,
without which a person cannot exercise the right to legal protection.

For a comprehensive scientific analysis of the abovementioned positions, it
is necessary to clarify the notion of justice, since it is extremely important for
determining the notion of access to justice.

There is no single vision to understanding the notion of justice in the
literature. Some scientists, such as A. S. Davydenko and L. Mirza, assert that justice
is not limited to the activity of a judge (court), which is exclusively related to the
consideration of specific cases in court hearings, but also includes the exercise of
judicial control at the pre-trial investigation and other stages of the criminal process
in cases of restriction, violation of citizens' rights (subsequent control). Another
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widespread position outlined in publications of I. Glovyuk and O. Balatska consists
in the conclusion that access to justice cannot be applied in the process of pre-trial
investigation, since the court’s activity in the pre-trial stages doesn't have the justice
features. Such a position is based on the interpretation of the justice notion in the
"narrow" sense, that is to say, as an activity of applying substantive law and applying
measures of state coercion to persons who have committed a crime. On that ground,
the following distinction is made:

access to court — as the possibility of consideration and resolution on the
merits of a criminal law and criminal procedural dispute by the court both at the pre-
trial (access to judicial control) and judicial (access to justice) stages;

access to justice — as ensuring the possibility of considering a criminal case
on its merits in the judicial stages of the criminal process.

Thus, scholars come to the conclusion that the right to access to justice is an
element of the right to access to court and the right to a fair trial.

Summing all it up, it should be noted that the legislator did not completely
follow the sequence and logic during formulation of Article 21 of the CPC of Ukraine,
which in its turn caused disagreements among scientists when clarifying the notion
of access to justice. In this regard, we offer the following solution to this issue: since,
as previously established, access to justice is an element of the right to a fair trial, it
is proposed to amend Article 21 of the CPC as follows:

- The title should be read as follows: "Article 21. Right to a fair trial";

- P. 2 of Art. 21 of the CPC should be excluded since, firstly, the binding nature
of court decisions is established separately as a general basis for judiciary at the
constitutional level, and therefore requires to be independently established in the
CPC, and secondly, it is not directly related to justice, but it is rather its consequence.

THE IMPORTANCE OF STRICT ADHERENCE TO THE PROVISIONS
OF INTERNATIONAL TREATIES IN THE APPLICATION OF
NATIONAL LEGISLATION OF UKRAINE

Anastasiia Isaieva (student)

Mariupol State University
(Scientific advisor: Prof. V. Volik)

The problem of such a complex term as human dignity has been around for
centuries attracted great attention of mankind. The relevance of the problem of
consideration of dignity personality as ethical and legal and the basis of human life
and functioning state and society is obvious. Today it is quite relevant because
radical changes in modern society, in particular Ukrainian. For bright ones examples
do not need to go far: even the last revolution was named «Revolution of dignity».

The constitutional (positive) right to the dignity of a person enshrines respect
for his dignity, as well as the prohibition of torture, cruel, inhuman or degrading
treatment or punishment, the prohibition of medical, scientific or other experiments
on a person without his free consent.
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Ukraine, being a member of the UN and other international organizations,
clearly fulfills its obligations under international treaties, including those
concerning the rights and freedoms of man and citizen. This is confirmed by the fact
that all the main ones have been enshrined in the Constitution of Ukraine provisions
of international legal acts in the field of human rights, first of all, the Universal
Declaration of Human Rights. Already in the preamble of the Constitution of Ukraine,
the principle of «ensuring human rights and freedoms and decent conditions for his
life» [1]. In Ukraine, dignity appears as an ethical and legal category, because as many
as five articles of the Constitution of Ukraine contain references to these phenomena
as fundamental provisions:

— Article 3 states that «a person, his life and health, honor and dignity,
inviolability and security are recognized as the highest social value in Ukraine»;

— Article 21 emphasizes that «all people are free and equal in their dignity and
rights»;

— Article 28 declares that «everyone has the right to respect for his dignity.
This right cannot be limited even in the conditions of war or emergency. That is, it is
a direct ban on committing the above-mentioned actions. The above constitutional
norm is a reflection of the provisions of international law, namely Art. 5 of the
Universal Declaration of Human Rights, Articles 7 and 10 of the International
Covenant on Civil and Political Rights, Art. From the European Convention on
Human Rights. No one can be subjected to torture, cruel, inhuman or degrading
treatment or punishment;

— Article 68 warns: «Everyone is obliged to be steadfast to adhere to the
Constitution of Ukraine and the laws of Ukraine, not to encroach on the rights and
freedoms, honor and dignity of other people;

—in Article 105 it is emphasized that «for encroachment on the honor and
dignity of the President of Ukraine, guilty persons shall be prosecuted on the basis of
the law».

The norm of Part 2 of Art. 64 of the Constitution of Ukraine, according to which
aperson's right to respect for his dignity cannot be limited under any exceptions and
conditions. It should be added that the mentioned and related articles define the
humanistic spirit of the entire Constitution of Ukraine.

Normative consolidation of a person's right to respect for his dignity in The
basic law of the state, according to scientists V. Volik, P. Rabinovych and M.
Havronyuk, testifies to the humanistic trend in the development of the human rights
institute and the growth of its self-worth.

Dignity is a multifaceted value of a person, which has deeply penetrated the
content of law, is a constantly changing social phenomenon and acts as the
ontological basis of human rights and freedoms and that is why experts investigate
the right of a person to respect his dignity in many aspects: spiritual , historical,
philosophical, legal and empirical. Dignity enables a person to assess the situation,
to choose ways of achievement goal, to take into account the possible consequences
of one's behavior based on the demarcation of real social relations.

Dignity is one of the intangible goods belonging to a person birth. A person
with positive moral qualities becomes a value both in the eyes of other people and in
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his own eyes. A person's self-awareness is based on these assessments and his
identity is determined. The importance of a person increases or decreases depending
on how much moral values have become rules for him, entered his inner world.

By studying the content of the principle of respect for human dignity, it is
possible to note that the right to respect for human dignity is a set of norms
established by law and guaranteed by the state, which give every person confidence
in his social value, the opportunity to realize himself as a person, respect his own
moral principles and ethical norms, insist on the respect of other people, state bodies
and their officials and officials, as well as demand that any doubts about their moral
qualities and ethical principles be properly substantiated.

So, based on the above, we can say that dignity is a certain amount of respect
for a person, to which he has the right from birth, keeps throughout his life and even
after death.

In any case, the state is obliged to ensure adequate protection of the dignity
of every person. It is no coincidence that a significant number of constitutions of
foreign countries enshrine the principle of human dignity in connection with
popular sovereignty and the basic duties of the state. (Germany, Greece, Portugal).
That is why the peculiarities of implementation and protection of the human right to
respect for her dignity is a promising direction for further research in this area.

THE IMPLEMENTATION OF THE ETERNITY CLAUSE IN THE
CONSTITUTION OF UKRAINE IN THE CONTEXT OF
CONSTITUTIONAL IDENTITY

Alina Krasilych (student)

Lviv National University of Ivan Franko
(Scientific advisor: As. Prof. V. Chornenkyi,
Language advisor: As. Prof. N. Hrynya)

The Constitution, as an act of the constituent power of the people, mainly
enshrines the constitutional rights and freedoms of a person and a citizen,
establishes mechanisms of limitation of state power, and determines constitutional
values. O. V. Hryshchuk considers the Constitution as a tool of value filling of the
legal system of the state, constitutional axiologisation of legal theory and practice.
She also adds that the value of the Constitution is manifested in the fact that it is a
unique document that expresses the system of values and the life program of society,
and state, which is general and obligatory.

Hence, the need for the protection of a certain number of values that are
fundamental for a specific state and society arises. The constitutional identity of the
state is called the system of constitutional values shared by society and provided by
the correspondent state-legal mechanism.

Among the constitutional values, some are specially protected in comparison
with other values guaranteed by the Constitution. Thus, Article 157 of the
Constitution of Ukraine establishes that the Constitution of Ukraine shall not be
amended if the amendments provide for the abolition or restriction of human and
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citizens' rights and freedoms or are aimed at the liquidation of the independence or
violation of the territorial integrity of Ukraine.

It follows from this article that the constituent power explicitly limited itself
by not allowing amendments to those provisions of the Constitution of Ukraine that
protect the "rights and freedoms of a human and a citizen", "independence” and
"territorial integrity”, as the Constitutional Court of Ukraine states in its decision
dated November 1, 2022 No. 2/2022. Thus, these constitutional values acquire special
importance for the constitution-giver, and such a restriction is positive in terms of
ensuring their protection and preservation.

The article of the Constitution mentioned above enshrines an important
provision for guaranteeing constitutional values, also known as the "unamendable
provisions”, "eternity clause”, the formula of "eternity". Its essence consists in the fact
that it makes certain provisions of the Constitution resistant to amendments or
elimination, hence, making it impossible for the legislator to encroach on certain
constitutional values due to the direct and explicit prescript of the Constitution of
such a prohibition. Thus, the Constitution of Ukraine protects such constitutional
values as human and citizens' rights and freedoms, the independence of Ukraine,
and the territorial integrity of Ukraine with the eternity clause. Therefore, the
authorities of the Supreme Council of Ukraine to amend the Fundamental Law are
limited in the form of, in particular, Article 157 of the Constitution of Ukraine.

There are also provisions that, although they do not make it impossible to
change certain provisions of the Constitution, make it difficult to amend certain of
its sections. Thus, according to Article 156 of the Constitution of Ukraine, a draft law
on introducing amendments to Section I “General Principles”, Section III “Elections.
Referendum”, and Section XIII “Introducing Amendments to the Constitution of
Ukraine” shall be submitted to the Supreme Council of Ukraine by the President of
Ukraine or by at least two-thirds of the constitutional composition of the Supreme
Council of Ukraine and, subject to its adoption by at least two-thirds of the
constitutional composition of the Supreme Council of Ukraine, shall be approved by
an all-Ukrainian referendum designated by the President of Ukraine.

It is worth agreeing with V. P. Kolisnyk, G. V. Berchenko, and T. M. Slinko, who
single out the presence of unamendable provisions of the constitution together with
judicial control over the amendments to the constitution, as an internal aspect of a
narrow approach to understanding constitutional (national) identity. They also add
that these rules are designed to protect constitutions from the constituted power
(pouvoir constitué), while only the constituent power (pouvoir constituan?) can
create or change the constitutional identity.

So, the unamendability of certain, most important for a certain historical
formation, provisions of the Constitution can help to protect the constitutional
identity from possible abuses of power. Hence, the eternity clause serves as a kind of
guarantee of the development of the state in the direction set by civil society, the
people, who are the only source of power in Ukraine, in accordance with Article 5 of
the Fundamental Law.

Silvia Suteu notes, in this regard, that eternity clauses can also enshrine
exclusionary values and thereby ground an exclusionary constitutional identity. She
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does not mean instances where these provisions have been subverted,
commandeered, abused, or used in authoritarian or theocratic contexts, where they
help prop up undemocratic constitutions. Instead, she is referring to exclusionary
unamendability at the heart of democratic constitutionalism.

It is worth paying attention to the fact that the eternity clause shall not only
ensure the durability of certain constitutional provisions but also reflect democratic
principles. Therefore, a critical analysis of the ways of application of eternity clauses
is necessary for the construction of constitutionalism that reflects democratic ideals
and values.

In this regard, there is a need for the research and formation of a hierarchy of
constitutional values in order to determine the most important ones and those that,
in fact, will reflect the constitutional, that is, national, identity, and therefore those
that will be able to ensure the long-term existence of constitutionalism and
democratic and human-centred development of the state. For example, Dainius
Zalimas emphasizes such universal constitutional values as the rule of law,
democracy, and the inalienability of human rights, which are the basis for the
European constitutional identity.

Currently, the Constitution of Ukraine provides the strongest protection for
such values as human rights and freedoms, independence, and territorial integrity
of Ukraine, which is necessary at this stage of the development of our state. However,
it is possible that in the future this list may be expanded.

THE CONCEPT OF A POLITICAL BRAND
AND METHODS OF ITS DEVELOPMENT

Khrystyna Labai (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. M. Bedrii,
Languare advisor: As. Prof. A. Artsyshevska)

Political branding and how to develop it are key aspects of modern political
marketing. A political brand is a defining symbol by which a political leader, party,
faction or other political entity is identified and perceived. A political brand is a
complex and multifaceted category, as it includes various elements such as visual
signs, slogans, positions on certain issues, communication style, etc. It not only
provides identification of a political entity, but also helps to increase its recognition,
support and trust among voters. It is important to note that the development of a
political brand should be based on strategic thinking and knowledge of the political
situation in the country and the world.

In the context of most scientific publications within the framework of
domestic political science, the concept of "brand” functions as a synonym for such
things as "reputation”, "image". It is worth distinguishing such phenomena in the
context of political parties. Since the concept of "brand" is broader and larger than
the above-mentioned components.
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To develop an effective political brand, it is necessary to take into account
various aspects, such as the analysis of electoral orientations of voters, creation of a
unique image and differentiation from competitors, as well as the experience of
using political brands in the world.

After all, if on other platforms, a brand is a more real concept that can be
characterized by various qualities, then in politics its creation is much more difficult.
In particular, this is due to the fact that in this case we are not dealing with a real
(quality) product, but rather a virtual one. Therefore, the voter, in fact, cannot see it.
The importance of understanding the difference between the concepts of "image”,
"reputation”, etc. and the concept of "brand" lies in this peculiarity of political
branding. After all, a political brand covers all these components, which together
form a clear picture of people about political power. It is important to add that, despite
the peculiar unreality of such a phenomenon, the voter should still perceive it as a
brand. To build a party brand, it is necessary to develop a special communication
program. It must build a lasting sense of trust in the party, an image that voters
recognize and perceive as harmonious and associated with a certain set of values
shared by both itself and its voters.

In particular, it is necessary to generalize the idea of the place of "image" in
the composition of a political brand. This factor is one of the most important in the
formation of public opinion about a political party. Undoubtedly, it mainly consists
of details, sometimes insignificant, but important. That is why it is important to think
through the program in detail

Regarding the representation of a brand as something of quality, symbols,
slogans, logos, messages, etc. are often talked about. Undoubtedly, such components
are important in particular for the associations that can arise among voters, thanks
to the competent promotion of such "signs” of parties. For a better understanding of
the situation, it is worth considering the problems of such phenomena in practice, in
particular at several "historical" moments. Therefore, party symbols can include
personified characteristics. This happened during the 2004 presidential elections.
Then the effective use of visual logos and colors led to the association of symbols
among the population with certain not only parties, but also political views. In 2010
and 2014, at every step of the way, billboards with provocative questions and
promises were watched by the honest eyes of politicians. For example, the bright
symbol and slogans of the party, which were easy to remember: "She works", "She is
Ukraine”, "Ukraine — it's you" helped bring Yulia Tymoshenko's political party to the
top. It is also appropriate to mention the important associations that the green color
began to evoke after the last presidential election. Conciseness and brevity in
advertising, as well as in commercials, drew unprecedented attention to the current
president. It is such details that help the party to interest the voters, and then force
them to study other features of the candidates in more detail.

When developing brands and election symbols, it is necessary to take into
account the level of political culture of the electorate, traditions, the level of political
education, the mentality of the voter. According to sociologists, the majority of
Ukrainian voters possess the so-called average type of thinking. Brand symbols
should be unique in their purpose - to be deeply embedded in the long-term memory
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of a potential voter. In particular, based on well-known facts, you can draw up step-
by-step instructions for promoting a political brand:

¢ application — informing voters about the existence of a certain politician;

e separation — a favorable selection of the party from the general number of
candidates;

o identification — a set of features that individualize the party, among others;

e promotion — creating a positive image of the party in the eyes of voters;

e reminder — constant support by hearing the name of the party.

According to the research of J. Goodman and R. Crandall, in order to develop
a political brand, it is necessary to define your goals and target audience.

Also according to the theses of Molly B. and Rayne S,, to achieve in a political
campaign, it is necessary to develop a clear strategy, which includes not only means
of attracting attention, but also plans for interaction with voters and support in one's
party.

Summarizing, the brand of a political party is one of the most important
elements of the "image” of any political force participating in an election campaign.
Focusing on the brands of certain political forces reflected in their messages, the
voter usually makes a decision to support a political party, rather than analyzing its
program documents or the set of qualities of the party leader. A political brand is an
important element of successful political activity. For its development, it is
necessary to take into account the goals and target audience, create an attractive
image, use effective means of communication and have a proper marketing strategy.
All these elements can be successfully used to achieve the desired results in political
activity.

LAW GOVERNING INTERNATIONAL ARBITRATION AGREEMENT

Anna-Mariia Luhova (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. I. Hrynchak,
Language advisor: As. Prof. N. Hrynya)

Chess and checkers are similar to contracts and arbitration agreements —
they have the same base, but the rules of the games are different. Therefore, a
recurrent and vitally-important issue in the arbitral process is the choice of the law
governing an international arbitration agreement. This subject arises in most
disputes over the existence, validity and interpretation of international arbitration
agreements. The choice of the law applicable to an international commercial
arbitration agreement is a complex subject. The topic has given rise to extensive
commentary and almost equally extensive confusion. In the world practice the law
governing an arbitration agreement is determined by application of the three-stage
enquiry established at common law:

o If the parties made an express choice of law to govern the arbitration
agreement, that choice would be effective, regardless of the law applicable to the
contract as a whole.
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e Where the parties failed expressly to specify the law of the arbitration
agreement, it was necessary to consider whether the parties had made an implied
choice of law.

e Where it was not possible to establish the law of the arbitration agreement
by implication, it was necessary to consider what would be the law with “the closest
and most real connection”with the arbitration agreement.

While everything is clear in the first scenario, the other two force the arbitral
tribunal to step in. When the parties fail to agree on the law to be applicable to the
arbitration, the arbitral tribunal would be the one to determine the rules applicable to
a particular arbitration. Since international arbitral tribunals are not bound by any
sort of Jex fori, when arbitrators face a challenge to determine the law of the
arbitration agreement they tend to apply a body of law that connects somehow with
the arbitration because it was chosen by the parties to govern some other aspect of
their arrangements.

Therefore, the first solution that comes into mind is to extend the law
applicable to the underlying contract where the arbitration clause rests. In the
absence of an express choice of law for the arbitration agreement, parties are
assumed to have intended the whole of their relationship to be governed by the same
system of law, that is, the choice of law for the underlying agreement. The same basic
analysis — applying the substantive law governing the underlying contract to the
arbitration agreement — was used even in the absence of a choice-of-law clause in
the underlying contract. Some national courts in both civil and common law
jurisdictions reached similar conclusions, as did a substantial number of influential
commentators. For example, Professor Goldman concluded that, although the
arbitration agreement could be governed by a different law than the underlying
contract, ‘practically speaking, in most cases they are both governed by the same
law, not because of their interdependence — which is denied — but because their
Jjuridical Jocation’Is, in fact most often the same’.

Another largely seen and highly convincing approach is to apply the law of
the place with the closest connection with the arbitration. Where the underlying
agreement lacks an express or implied choice of law stipulation, it is accepted by the
practice that in such circumstances there would be a presumption in favour of the
law of the seat of arbitration, on the basis that such would have the closest
connection to the arbitration agreement. Thus, since the lex arbitri— generally
reflected in the arbitration laws of the seat — tends to have the closest connection
with the arbitral proceeding, the law of the seat tends to be the best suited to govern
the arbitration agreement when parties fail to choose one. It cannot always be
assumed that commercial parties want the same system of law to govern their
relationship of performing the substantive obligations under the contract, and the
quite separate relationship of resolving disputes when problems arise. The
arbitration agreement has a fundamentally different role than the rest of the contract
and is much more closely connected with the procedural law than with the law
governing the parties’ substantive obligations. One of the most authoritative and
cited Sulamerica case states: “As the Tribunal held, the arbitration agreement
provides for arbitration in London and is implicitly governed by English law. It has
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its closest and most real connection with England because the seat of the arbitration
is here” Either way putting the 7mplied choice’aside, the law of the seat seems to be
the one that generally has the closest connection with the arbitration and moreover,
a neutral law of the arbitration agreement ensures the balance between the parties,
which is especially important if the parties are from different countries.
Nevertheless, among all approaches, none is individually perfect for
determining what the law applicable to the arbitration agreement is in case parties
fail to previously do so. Therefore, the best approach and practice will always be for
parties to take the time at drafting stage to ensure that they have expressly stated in
their contracts which law is to govern the arbitration agreement between them.

"GROOMING" UNDER THE CRIMINAL CODE OF UKRAINE

Sofiya Luchkevych (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. . Sen,
Language advisor: As. Prof. N. Hrynya)

Sexual exploitation and sexual violence are among the most common forms
of violence against children. It is estimated that approximately one in five children
in Europe becomes a victim of some form of sexual violence, and in four out of five
cases, the perpetrator is someone the child knows.

In accordance with Article 16 of the Convention on the Rights of the Child,
adopted by the United Nations General Assembly, "No child shall be subjected to
arbitrary or unlawful interference with his or her privacy".

Furthermore, according to Article 22 of the Council of Europe Convention on
the Protection of Children against Sexual Exploitation and Sexual Abuse (also known
as the Lanzarote Convention), "Grooming of children shall be the intentional conduct
aimed at enticing a child who has not reached the age of sexual majority to watch
sexual violence or sexual activities, even if the child does not take part in them".

In 2020, the International charitable organization "Child Rescue Service" in
partnership with the Commissioner for the Rights of the Child of Ukraine conducted
a study among children on the topic of "Sexual Violence against Children and Sexual
Exploitation of Children on the Internet in Ukraine". The project involved 4, 700
respondents, the absolute majority (95.1%) of whom have access to the Internet at
home. Among the surveyed children who encountered at least one situation of
sexual violence or exploitation in the past year, almost half (44.8%) did not share their
experience. The majority (77.6%) of those who did share their experience, shared it
with a friend. However, only a third of them told their parents or other adult relatives
about it.

On February 18, 2021, the Supreme Council of Ukraine adopted the Law of
Ukraine "On Amendments to Certain Legislative Acts of Ukraine on the
Implementation of the Council of Europe Convention on the Protection of Children
against Sexual Exploitation and Sexual Violence (Lanzarote Convention)" N2 1256-IX.
Accordingly, one of the novelties of national legislation became Article 156-1 of the
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Criminal Code of Ukraine (hereinafter — the CC of Ukraine), which establishes
criminal liability for soliciting a child for sexual purposes, i.e. "grooming".

The new norm partially reproduces Article 23 of the aforementioned
Lanzarote Convention, which states: "Each Party shall take the necessary legislative
or other measures to ensure the criminalisation of the intentional proposal, by an
adult, to meet a child who has not reached the age specified in Paragraph 2 of Article
18 of this Convention, made through information and communication technologies,
with the aim of committing against him or her one of the offences referred to in
subparagraph (a) of Paragraph 1 of Article 18 or subparagraph (a) of Paragraph 1 of
Article 20 of this Convention, if substantial acts have occurred that led to such a
meeting".

The Criminal Code of Ukraine Article 156-1 contains two main elements of a
criminal offence. Under Part 1 of Article 156-1, "enticement of a child for sexual
purposes” means a proposal for a meeting made by an adult, including through the
use of information and telecommunications systems or technologies, to a person
who has not yet reached the age of sixteen, with the aim of engaging in any sexual
or indecent conduct with them, if after such proposal, at least one action was taken
to ensure that such a meeting takes place. Part 2 of the aforementioned article refers
to a proposal for a meeting made by an adult, including through the use of
information and telecommunications systems or technologies, to a minor for the
purpose of involving them in the production of child pornography, if after such
proposal, at least one action was taken to ensure that such a meeting takes place.

In this article, a meeting incorporates any meeting, including one that
involves the use of information and telecommunications systems or technologies.

The primary immediate object of enticement of a child for sexual purposes is
the sexual integrity of the individual. The additional mandatory object is the normal
physical, psychological, and spiritual development of children.

The mandatory feature is the victim, a person under 16 years of age for Part 1,
aminor for Part 2, and a juvenile for Part 3.

The objective aspect of sexual grooming of a child encompasses several
active actions: 1) proposal of a meeting; 2) the commission of at least one action after
such proposal aimed at ensuring that such meeting takes place.

Specifically, the commission of at least one action aimed at ensuring that
such a meeting takes place refers to the carrying out of one or more actions that
create conditions for meeting with the child and that bring closer to the direct
commission of any sexual or lascivious acts with regard to the child. Examples of
this include purchasing tickets for transportation, sending money to the child to
enable them to travel to an agreed place, creating a personalized virtual room on
platforms such as Skype, ZOOM, etc.

The criminal offences are formal in nature. Thus, sexual grooming of a child
is considered complete from the moment when an action aimed at arranging a
meeting with the child for the purpose of committing any sexual or lascivious acts
with regard to the child or involving the child in the production of child pornography
takes place.

The subject is a criminal legally responsible adult.
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The subjective aspect is a direct intent. In addition, the mandatory feature is
the aim, which is both immediate and final. The first is to arrange a meeting with the
child, and the latter is to commit any sexual or lascivious acts with regard to the child
under Part 1 of Article 156-1 of the Criminal Code of Ukraine or to involve a minor in
the production of child pornography under Part 2 of Article 156-1 of the Criminal Code
of Ukraine.

Finally, it should be emphasized that over the past few years, due to the
coronavirus pandemic and the full-scale russian invasion of Ukraine, children have
been primarily studying remotely and spending a lot of time online. Consequently,
the new legislation on establishing criminal liability for grooming is undoubtedly
relevant, important and needs further researching.

STATE AWARDS OF UKRAINE IN CONDITIONS OF FULL-SCALE
MILITARY AGGRESSION BY THE RUSSIAN FEDERATION INTO
UKRAINE AS A FACTOR OF THE NATIONAL AND STATE
CONSCIOUSNESS FORMATION

Natalia Maxymchuk (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. O. Uhrynovska,
Language advisor: As. Prof. N. Hrynya)

Despite the fact that the war in Ukraine, which in 2022 turned into a full-scale
invasion of the Russian Federation on the territory of Ukraine, has been going on
since 2014 people who have certain merits to Ukraine continue to be awarded state
awards of Ukraine.

The greatest number of awards today are given for military achievements. In
particular, citizens of Ukraine, foreigners and stateless persons are awarded the title
of Hero of Ukraine, orders, medals, as well as presidential awards.

With the adoption of the Law of Ukraine "On State Awards of Ukraine" on
March 16, 2000, the Supreme Council of Ukraine legislated the system of state awards
of Ukraine in a wide variety of fields. In particular, the system of state awards of
Ukraine in the military sphere is as follows: the title of Hero of Ukraine, the Order of
Freedom, order "For Merit" I, II, IIl degrees, the Bohdan Khmelnytskyi Order I, II, III
degrees, order "For Courage" [, II, III degrees, the Princess Olga Order [, II, III degrees,
the Danylo Halytsky Order, medal "For military service to Ukraine", medal "For
impeccable service" I, I, III degrees, "Defender of the Fatherland" medal, "Nominal
Firearms" award.

The system of military state awards of Ukraine has hardly changed since
2014. The Law of Ukraine "On Amendments to Article 7 of the Law of Ukraine "On
State Awards of Ukraine" dated July 1, 2014 introduced the Order of the Heavenly
Hundred Heroes. It was intended primarily for posthumous awards of fallen activists
on the Maidan.

215



MATEPIAJIN XXII MIXXHAPOLLHOI CTYLEHTCbKO-ACMIPAHTCbHKOI HAYKOBOI KOHOEPEHLIIT (28 KBITHA 2023 POKY)

In addition, with regard to some state awards, legislative changes took place
in 2015 regarding the range of persons who can be awarded such awards. On
February 17, 2016, by the Decree of the President of Ukraine, the award of the
President of Ukraine "For participation in an anti-terrorist operation” was introduced
with the aim of honoring the defenders of the sovereignty and territorial integrity of
Ukraine during the anti-terrorist operation in the Donetsk and Luhansk regions. In
2022, the President of Ukraine introduced the following awards: "Combat Merit Cross"
and "For the Defense of Ukraine".

The legislation of Ukraine, the Procedure for presentation to the awarding and
presentation of state awards of Ukraine, approved by the Decree of the President of
Ukraine dated February 19, 2003 in particular, provides the general procedure for
presentation to awarding and awarding of state awards of Ukraine. However, there
are also separate legal acts for each state award that provide the grounds for
awarding, contain a description of the state award, and also establish the procedure
for awarding, presenting, wearing state awards, etc. Such documents are the Statutes
(for the title of Hero of Ukraine and each order) and Regulations (for other state
awards).

Nowadays, there is a ground for the deprivation of persons who have been
deprived of state awards of Ukraine, but the actual procedure of deprivation of a state
award is absent in the current procedural legislation.

The draft Law on Amendments to the Law of Ukraine "On State Awards of
Ukraine" regarding the improvement of the system of state awards of Ukraine,
registered in the Supreme Council of Ukraine on July 26, 2021, proposes a detailed
mechanism for the deprivation of state awards: expansion the list of grounds for
deprivation of state awards, an independent procedure for refusing a state award and
the legal consequences of the deprivation of state awards.

In the spring of 2022, the Supreme Council of Ukraine, in turn, adopted as a
basis the draft Law on Amendments to Certain Laws of Ukraine on Measures to
Prevent Threats to National Security — Depriving Persons of State Awards. The Draft
Law rewrites the article of the Law of Ukraine "On State Awards of Ukraine" regarding
the deprivation of state awards.

For persons awarded the state awards of Ukraine for military service to
Ukraine, social benefits are provided in the form of pension supplements in the
amount of 35 to 40 percent of the subsistence minimum determined for persons who
have lost their ability to work (from 18, 9 to 21, 6 euros), depending on number and
types of state awards awarded to a person.

In the event of the death of a person who was entitled to the above-mentioned
allowance, the family members of the deceased, whose list is defined in the second
part of Article 36 of the Law of Ukraine "On Mandatory State Pension Insurance”, have
the right to a pension in the event of the loss of a breadwinner in the amount of 70
percent (13, 2 — 15, 1 euros) (for one disabled family member) or 90 percent (17 - 19, 5
euros) (for two or more disabled family members) of the amount of the supplement
to the deceased breadwinner's pension or allowances to the pension that could be
established for him.
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In addition, in accordance with the Statute of the title of Hero of Ukraine,
persons who have been awarded the title of Hero of Ukraine for the performance of
a remarkable heroic act are paid a one-time monetary reward in the amount of 50
times the subsistence minimum established for able-bodied persons on January 1 of
the calendar year in which the title of Hero of Ukraine is awarded (3460 euros in
2023).

The sphere of social security does not stand still, therefore, from January 1,
2023, the Law of Ukraine "On Monthly Cash Payments to Certain Categories of
Citizens", which establishes a monthly monetary payment in the amount of 1 (172, 7
euros), 2 (345, 5 euros) and 3 (518, 2 euros) minimum wages depending on the type of
award the person has been awarded.

As Ukraine continues its fight against corruption, the Supreme Council's
specialized committee is currently working on the Draft Law of Ukraine on
Amendments to the Law of Ukraine "On State Awards of Ukraine" regarding the
improvement of the system of state awards of Ukraine, registered on July 26, 2021.
This draft law proposes to legislate a number of anti-corruption norms, including, in
particular, the prohibition of awarding deputies of all levels and high-ranking
officials during their tenure. In addition, the draft law provides for the creation of an
open State Register of awardees, which will include the recipient's surname, first
name and patronymic, the primary organization (person) that initiated the award,
and the responsible person who approved the presentation.

Thus, the system and procedure for awarding state awards of Ukraine are
working. Reforms in the field of awarding state awards of Ukraine meet today's
challenges and ensures the Euro-Atlantic course of Ukraine introducing anti-
corruption and democratic norms.

THE REGIME OF SEPARATE RESIDENCE OF SPOUSES
UNDER FAMILY CODE OF UKRAINE

Yulia Moskvytyn (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. N. Kvit,
Language adviser: As. Prof. N. Hrynya)

The right to marriage is provided by both national legislation and numerous
international treaties. Notwithstanding, according to Article 51 of the Constitution of
Ukraine, marriage is based on the free consent of a woman and a man. Coercion of a
woman and a man into marriage is not allowed.

For many people, the lack of desire to be in a marriage relationship leads to
divorce. However, the legislation of a number of countries (e.g., France, Switzerland,
Poland, Finland, Spain, etc.), including Ukraine, offer another solution for spouses,
namely the institution of separate residence or "separation”. Z.V. Romovska
considers separation as a step towards divorce and avers that this institution aims
to prevent divorce and protect the interests of a particular person, children, and
spouses.
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Article 119 of Family Code of Ukraine provides that upon the application of the
spouses or the claim of one of them, the court may decide to establish a separate
residence regime for the spouses in case of the impossibility or unwillingness of the
wife and (or) husband to live together. It follows that the establishment of a separate
residence regime is possible only through a court. Nevertheless, there is a
widespread opinion among scholars that within the meaning of Article 49 of Civil
Code of Ukraine, the regime of separate residence is an act of civil status that must
be subject to state registration. Despite the heated debate, the legislator did not
provide the possibility for spouses to establish a separate residence regime through
the civil registry office.

Another crucial matter is the type of proceedings in which the court will
consider the issue of separation. Family Code of Ukraine suggests applying to the
court with an application of spouses or with a claim of one of them. This choice of
the legislator can be considered justified. Thus, if both a woman and a man have a
common desire, they can apply to the court with an application in a separate
proceeding, which accordingly will significantly speed up the trial. If one of the
spouses objects to the regime of separate residence, it rises a dispute about the right
between the parties, which is most appropriate to consider under the claim of one of
the spouses.

After analyzing the case law of Ukrainian courts, it can be concluded that
these cases are not very common. M. M. Yasynok believes that the reason for the
absence of such case law in Ukraine is the low level of material security of the bulk
of the population, and the legal ignorance of the regime of separate residence not
only among ordinary citizens but also among lawyers.

The issue of identifying the grounds for establishing the separation regime
remains problematic. Thereby, a court may order the establishment of a separate
residence regime for spouses if the wife and/or husband are unable or unwilling to
live together. Since the cases of "impossibility” or "unwillingness" are not provided
by law, the court will define them in each individual case, taking into account the
circumstances of the case.

Z.V. Romovska, analyzing the issue of the regime of separate residence of
spouses, also notes that foreign judicial practice applies the institution of separation
in the presence of such circumstances as illness of one of the spouses (e.g., mental
illness, when staying with such person is dangerous, or infertility), refusal of one of
the spouses to cohabit, alcoholism, drug addiction of the wife or husband, a large age
difference between them and the resulting differences in views, belonging of one of
the spouses to different sects or subcultures, and other reasons that led to a
breakdown in relations between the spouses.

Continuing this idea, T. M. Lezhnev suggests that the "impossibility" of living
together should be associated with objective circumstances (e.g., a long business trip,
service in military formations, etc.), and "unwillingness" means that the spouses
have no desire to live together, although objectively it may be quite possible (e.g., loss
of respect for each other, misunderstandings, etc.).

Despite the fact that there is no legal deadline for separation, there are
different opinions among scholars on this issue. For instance, V.S. Hopanchuk
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proposes to set the maximum period of time — three years, during which the regime
of separate residence may be in force. In contrast, T.M. Lezhnev and S.V.
Chernopyatov believe that it is inappropriate to set a clearly defined period since
separation is associated with grounds that may last indefinitely. This opinion may
as well be considered logical and reasonable, and therefore the regime of separate
residence should remain indefinite.

Article 120 of Family Code of Ukraine stipulates that the regime of separate
residence does not terminate the rights and obligations of the spouses established
by this Code and which the wife and husband had before the establishment of this
regime, as well as the rights and obligations established by the marriage contract.
However, in the case of establishing the separate residence regime: 1) property
acquired in the future by the wife and husband will not be considered to be acquired
during the marriage; 2) a child born to a wife after ten months will not be considered
to be descended from her husband. For that reason, the establishment of separation
suspends a number of presumptions of Family law.

Under Part 2 of Article 119 of Family Code of Ukraine, separation is terminated
in case of the resumption of family relations or by a court decision based on an
application of one of the spouses. Since the mechanisms for fixing the resumption
of family relations are not enshrined in law, this provision is rather declarative. There
are a lot of proposals in the scientific literature on this issue, for example, to conduct
such fixation by a notary.

Taking into account analyzed peculiarities of the spouses' separate residence
regime enshrined in Family Code of Ukraine, it can be noted that the legislator has
established it as an independent institution of family law aimed at preventing
divorce, preserving the family, and protecting the property or non-property interests
of the spouses. Nonetheless, there are still a large number of pressing problems
related to the issue of separation that cause scientific disputes and have not been
resolved by the legislator yet. Therefore, the institute of separate residence of
spouses in UKraine requires further improvement in order to be effectively applied.

NEW CURRENT CHALLENGES IN CIVIL JURISDICTION IN THE
CONDITIONS OF A FULL-SCALE INVASION OF THERF TO
UKRAINE: NOTIFICATION PROCEDURE FOR THE CIVIL PROCESS
PARTICIPANTS ABOUT THE DATE, TIME AND PLACE OF THE CASE
HEARING

Yaryna Nechyporuk (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. O. Uhrynovska,
Language advisor: As. Prof. N. Hrynya)

On February 24, 2022, the Council of Judges of Ukraine adopted a decision "On
taking the urgent measures to ensure the stable functioning of the judiciary in
Ukraine under the conditions of suspending the powers of the High Council of
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Justice and under martial law due to the armed aggression of the rf". The High
Council of Justice drew the attention of all courts of Ukraine to the fact that the work
of the courts cannot be suspended even under martial law or under the state of
emergency. Publicity and openness of the trial, foreseen by Articles 7 and 8 of the
Code of Civil Procedure of Ukraine (hereinafter referred to as the CCP of Ukraine), are
one of the basic principles of civil justice. The full-scale invasion should not hinder
their implementation. Ensuring the right to information about the date, time and
place of a trial is a component of the principle of openness of information. This right
is exercised under Chapter 7 of the CCP of Ukraine. Under martial law, exercising
summonses and notices has become more complicated due to the change of
residence of individuals within the borders of Ukraine or the departure to their
permanent residence abroad. On the other hand, notification of the trial is being
digitized, new methods have appeared. These changes are the subject of our study.

The first aspect concerns the new ways of serving summonses and notices.
The Order of the State Judicial Administration of Ukraine dated January 23, 2023 No.
28 approved the Procedure for sending summonses, notices and subpoenas to
participants in a trial in electronic form (hereinafter referred to as the Procedure),
which was developed under Part 13 of Article 128 of the CCP of Ukraine. It should be
reminded that this article enshrines the possibility of informing the participants of
the case via mobile communication means that ensure the recording of a message
or call, by sending such a participant of the case the text messages indicating the
web address of the decision in the Unified State Register of Court Decisions. The
procedural condition for the use of such a means of notification is the presence of a
corresponding written statement of a participant in the case, with no an official e-
mail address, and technical capability.

As reported by the State Enterprise ‘Information Court Systems”, sending
summonses and subpoenas via “Viber” has become possible since February 15, 2023,
and the Procedure is the regulatory basis for this. Sending one summons via “Viber”
requires only one message, and its cost is three times cheaper than via SMS (on
average, 5-6 SMS messages). The State Judicial Administration of Ukraine has
reported that it could result in court cost savings of 6 billion UAH per year. By default,
the document circulation system sends the summons via the messenger, if it's not
possible, it is sent as an SMS.

The procedure and the CCP of Ukraine don't solve the issue of confirming the
delivery of messages to a person and the evidence of receiving them via “Viber”. In
some cases, the participants of the case can exploit this lack of regulation to delay
the legal proceedings or use it as a basis for cancelling the decision due to the lack
of notification. The Supreme Court expressed its position on November 17, 2022 (case
No. 560/5541/20): “Indifferent behaviour of a participant of the case, including the
failure to receive court notifications, should not be approved by judicial practice. On
the contrary, judicial practice should stimulate the participants of the case to use
progressive forms of work”. On the other hand, we consider it to be an additional way
to ensure the right to access to justice, a step towards the development of electronic
justice and an opportunity to optimize the budget for informing the participants of

220



«AKTYAJIbHI MPOBNIEMU MPAB JIIOAUHW, OEPXXABU TA MPABOBOI CUCTEMU»

the case. Such informing is possible only in the presence of a written statement,
therefore it cannot be universal.

An additional way of informing is through the use of “Diia”. On August 19, 2022,
amendments to the Law of Ukraine “On the Judiciary and the Status of Judges” came
into force. They provide that an additional way of informing about the court
considering the case, the parties to the dispute and the subject of the claim, the place,
date and time of the trial can be the provision of information using the Unified state
web portal of electronic services, including the use of Diia Portal mobile application.
It should be noted that informing through ‘Diia” cannot be the only way of
notification, as it is not provided for by the CCP of Ukraine.

Another challenge for Ukrainian courts is to inform internally displaced
people. Participants in a trial have an obligation to notify the court of a change in
their place of residence. This rule is especially relevant now, because as of April 2023,
more than 5 million IDP are registered in Ukraine. In the case of IDP, notification can
be made through the official email address, and for a defendant, a third party, a
witness, an interested person in cases of issuance of a restraining order — through
the official website of the judiciary. The special rule is provided for in Part 1 of Article
12-1 of the Law of Ukraine “On Ensuring the Rights and Freedoms of Citizens and the
Legal Regime in the Temporarily Occupied Territory of Ukraine”; if the last known
address of the place of residence (stay), location or place of work of the participants
of the case is in the temporarily occupied territory, the court summons or informs
the participants of the case who do not have an official e-mail address about the date,
time and place of the first trial through an announcement on the official website of
the judiciary of Ukraine.

The individuals who have left Ukraine can be informed to the official email
address provided by them in the case, or at their written request — by means of text
messages. Under Part 3 of Article 130 of the CCP of Ukraine, if the person to whom
the summons is addressed is not found at the place of residence, the summons is
handed over against receipt to any of the adult family members who live with the
person. If the court knows that the participant of the case currently lives outside
Ukraine, summonses are served following the procedure established by
international treaties, ratified by the Supreme Council of Ukraine, and in their
absence — under Article 502 of the CCP of Ukraine.

Therefore, in the conditions of a full-scale invasion, the courts of Ukraine face
numerous challenges, one of which is to ensure the notification of the participants
in civil proceedings as required by law, since the notification of the date, time and
place of the case hearing is a guarantee of the right to access to justice, which is
difficult, but necessary during martial law.
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THE LANGUAGE ISSUE IN UKRAINE

Anastasia Oheruk (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. |. Zayats,
Languare advisor: As. Prof. A. Artsyshevska)

The language issue in Ukrainian society has always been acute. Historically,
as a result of Russia aggressive and brutal war against Ukraine, many UKkrainians
became Russian-speaking. The narrative of «the protection of the Russian-speaking
population from genocide» is used by Russian propagandists even today as one of
the reasons for Russian invasion of Ukraine. Therefore, the relevance of this topic is
growing even more nowadays. The purpose of this research to highlight the real
situation of the use of the Ukrainian language, in particular, in the conditions of
today's russian-Ukrainian war.

According to Article 10 of the Constitution of Ukraine, the state language in
Ukraine is Ukrainian. The concept of «state language» is interpreted by the
Constitutional Court of Ukraine, in particular by the Decision of the Constitutional
Court of Ukraine «Regarding the official interpretation of Article 10 of the
Constitution of Ukraine» dated 12.14.1999 No. 10-99. The decision of the Constitutional
Court of Ukraine defines the obligatory areas of the use of the Ukrainian language as
the state language. Part 1 of Art. 10 of the Constitution of Ukraine, according to which
— the state language in Ukraine is the Ukrainian language, should be understood as
the statement that the Ukrainian language as the state language is a obligatory
means of communication throughout the territory of Ukraine in the exercise of
powers by state authorities and local self-government bodies (the language of acts,
work, documentation, etc.), as well as in other public spheres of public life
determined by law. Moreover, the Constitutional Court of Ukraine notes that the legal
status of the Ukrainian language as the state language, enshrined in the
prescriptions of the first and second parts of Article 10 of the Constitution of Ukraine,
is at the same time a fundamental constitutional value, a specific feature and a key
factor of the unity of the Ukrainian state and an inseparable part of its constitutional
identity.

On January 1, 2021, the Law of Ukraine «On Ensuring the Functioning of the
Ukrainian Language as the State Language» entered into force. In the preamble of the
Law, one of the prerequisites for its adoption is the awareness that the Ukrainian
language is a determining factor and the main sign of the identity of the Ukrainian
nation, as well as a basic system-loyal component of the Ukrainian nation. By-laws
are also adopted for the development of relevant constitutional and legal provisions.
In particular, the document defining the priorities for the spread of the use of the
state language is the Strategy for the Popularization of the Ukrainian Language until
2030 «A Strong Language — a Successful State», approved by the Decree of the Cabinet
of Ministers of Ukraine of July 17, 2019 No. 596-r.

An important question is the absence of law on the procedure for
implementing the language rights of indigenous peoples and national minorities.
The current Law of Ukraine "On National Minorities (Communities) in Ukraine”
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contains only two articles on this issue, which are too general and declarative in
nature, and concern only the linguistic rights of national minorities. It is worth
emphasizing that on July 1, 2023, the Law of Ukraine "On National Minorities
(Communities) of Ukraine" will enter into force, in which more attention is paid to
the functioning of the languages of national minorities.

With the beginning of the full-scale invasion, more and more Russian-
speaking residents of Ukraine begin to communicate in Ukrainian, but the
phenomenon of bilingualism is still observed. The American linguist U. Weinreich
writes that mass bilingualism is a phenomenon, caused by the country's colonial
dependence. In such a situation, one language becomes subordinate, and the other
becomes dominant. Therefore, the situation of bilingualism is unnatural, unstable,
even threatening and destructive, it is characterized not by a harmonious interaction
of languages, but by conflict and struggle, which will continue until one language
prevails on the territory of the state.

However, it is necessary to stress that there is a problem of using not only the
Russian language in Ukraine. To illustrate, during the state inspection, it was
established that, contrary to the law, there are 4 schools operating in Berehiv district,
the official full names of which contain the words "with the Hungarian language of
studying". The current legislation does not provide for the functioning of educational
institutions with the instructional language of the national minority. In contrast, the
law requires the creation of separate classes (groups) with studying in the language
of the national minority along with the state language. It was also found that in some
acts of the Ministry of Education and Science of Ukraine, contrary to the legislation,
the definition of «school with the Hungarian language of studying» is applied. This
creates grounds for general secondary education institutions to violate the norms of
the legislation on the state language and might result in the process of segregation
of students who are the representatives of national minority of Ukraine from
communication with other children.

The language issue is especially acute in the temporarily occupied territories.
During 2014-2015, the Ukrainian-language information space was virtually destroyed
in Crimea, in particular, the periodical Ukrainian-language print periodicals
«Dumka», «Slovo Sevastopol», «<Dzvin Sevastopol» ceased their activities, and the
Ukrainian-language online pereodicals «The Media Crimea», « The Voice of Tavria»,
«The Ukrainian Kavkaz» were destroyed by hacker attacks. Public associations that
tried to preserve the Ukrainian language and culture in Crimea were subject to severe
pressure (all the founders of the public association "Ukrainian People's House"
disappeared after the occupation of Crimea). A similar situation developed in the
temporarily occupied territories of Donetsk and Luhansk regions. Already in 2017,
not a single Ukrainian school remained there.

The most important is the attitude of Ukrainians to the language issue today.
Sociological polls show that the majority of Ukrainians believe that the rights of
Ukrainian-speakers, Russian-speakers, and speakers of national minorities
languages are not violated in Ukraine. Only about 10-12% of respondents believe that
the "rights of Russian-speakers" or minorities are violated in some cases. There is
the results of a polls conducted by the "Democratic Initiatives” Foundation named
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after Ilko Kucheriv. At the same time, sociologists claim that the respondents who
declared about "rights violations" were talking about all language groups at the same
time. Thus it can be assumed that these citizens said about problems of a different
nature (for example, socio-economic), which they express when answering
questions about the violation of the rights of linguistic groups. And, therefore, this is
another proof that the violation of the linguistic rights of minorities, which is fueled
by Russian propaganda, is artificial.

Consequently, language Renaissance began in Ukraine, the maintenance of
which should become one of the main goals today. In general, we can observe it at
the legislative, political and social levels. The state language is not only the language
of leadership. This is primarily the language of the people, which will protect their
interests and satisfy their cultural needs. The formation of a nationally conscious
elite, which constitutes the intellectual core of the nation, is crucial for raising the
authority of the Ukrainian language. Today language situation in our country is
characterized by the fact that the Ukrainian language is actively used in state
administration bodies; political leaders are mostly fluent in the Ukrainian language,
and this encourages the use of Ukrainian language by wider circles of the population,
especially young people.

THE PROBLEM OF SOVEREIGNTY LIMITATION IN THE EUROPEAN
UNION

Zakhar Oprysko (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. V. Chornenkyi,
Languare advisor: As. Prof. A. Artsyshevska)

The concept of sovereignty is the key element of state independence. It finds
its roots in the XVII and XVIII centuries when Thomas Hobbes and Jean-Jacques
Rousseau developed the theory of this legal and political concept. In particular, due
to it, a sovereign (which is a nation) has absolute and inalienable power over its
subjects. The supremacy of state sovereignty lies primarily in the legal subordination
of the state to all subjects within its territory, and independence as a side of state
sovereignty is manifested in the fact that the state carries out its internal and
external functions outside the power of other states. Consequently, it means that it
is impossible for a sovereign society to transfer public power to any other entity or
to impose any restrictions on itself.

We understand that when these authors were formulating their theories,
neither the United Nations nor the World Trade Organization existed, and the
meaning of sovereignty was quite transformed for centuries. It should be considered
that in the practice of modern states of the world, there is a limitation of sovereignty
by delegating part of sovereign rights to another state or an international
organization, but such limitation always presupposes their will to sovereignty.

The most vivid example of such transformation is the European Union, which
by challenging the traditional dichotomy of confederation of states and a federal
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state, has gained the power to make decisions in various policy areas and asserts the
superiority of its decisions over national laws. The European Union's emergence has
fundamentally altered the concept of sovereignty, presenting it in a new light.

First of all, discussions about the place of sovereignty of the states of the
European Union are caused by the special legal nature of the organisation. Unlike
other successful federal processes, the Union remains a sui generis experience. It is
essential that the problem of national sovereignty of Member state arose even at the
formation of the EU.

In particular, in the case «Costa v. EN.E.L.» the Court of Justice formed a legal
position that established the principle of the primacy of Community law (European
Law or Acquis Communautaire) over national law. It was said that Treaty's spirit and
terms do not allow States to prioritize their unilateral measures over accepted orders.
Therefore, the principle of direct applicability would lose its meaning if a State could
unilaterally cancel its effects with its own actions.

By transferring their rights to Community law, the States have definitively
limited their sovereign rights. Observers note that the principle of the supremacy of
Community law, along with the principle of direct effect, means that Community
laws must be regarded as hierarchically superior, just like in federal states []. It should
be noted that this ruling was formed in 1964 before the Maastricht Treaty and Lisbon
Treaty which gave the European Union the form we know today.

Further the Treaty on the European Union's (Maastricht Treaty) adoption
resulted in some legal conflict because the Constitutional Courts in Member States
was tasked with safeguarding national sovereignty. Although the relationship
between Community law and national law was mostly defined by 1992, The era
following the Maastricht Treaty revealed the resistance of national constitutional
courts to the primacy of European Law. Essentially, these courts maintain the
authority to scrutinize EU law and evaluate its compatibility with their national
constitutional frameworks.

The French and Spanish constitutional courts ruled in 1992 that the
Maastricht Treaty could not be ratified without making constitutional amendments
as it was incompatible with the constitutions of both countries. On October 12, 1993,
the German Court announced that the Maastricht Treaty was following the German
Constitution, marking the final ratification necessary for the Treaty to go into effect.
However, the German Court's decision included various reservations, conditions, and
limits on Germany's involvement in the European Union, which differed
significantly from the French and Spanish decisions that found the Treaty to be
unconstitutional.

The German Court's decision was intense and emphasized the intangible
elements of the German Constitution, unresolved contradictions, and permanent
restrictions, even suggesting non-compliance or the possibility of unilateral
withdrawal. This decision revealed an alternative perspective on integration,
claiming higher legitimacy than the European Union.

The Treaty of Lisbon in 2007 served to definitively resolve the complex issue
of the distribution of power between the EU and its Member States. This was
achieved by categorizing the EU's competence as exclusive, shared, or supportive,
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thereby clearly delineating the limits of its power. In the exercise of this power, the
EU follows a set of three guiding principles, including the principles of subsidiarity
and proportionality. These principles not only ensure that the EU stays within the
boundaries outlined in the Treaty, but also help to maintain a delicate balance
between the EU and its Member States. Furthermore, the EU is bound to recognize
and respect the diverse constitutional identities of its Member States, a fundamental
principle written in Article 5, paragraph 1 of the Treaty on the European Union.

To conclude, The European Union holds a unique legal position that takes
precedence over the sovereignty of its Member States. the members of the EU
voluntarily give up some of their rights as independent countries to the Union's top
authority without any disagreement. The Maastricht Treaty and Lisbon Treaty assert
the EU's dominance over its constituent members, consistent with the constitutional
principles of each nation.

LEGAL REGULATION OF EXPENSES FOR PROFESSIONAL LEGAL
AID: ANALYSIS OF ITS FEATURES

Roman Prokopiak (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. O. Uhrynovska,
Language advisor: As. Prof. A. Artsyshevska)

The expenses incurred for professional legal aid constitute a type of court
costs, and all provisions of procedural code relating to court costs also can be applied
to expenses for legal aid.

Expenses for professional legal aid are the expenses of the parties and third
parties that they pay for legal or other consulting services in the field of law. These
expenses are usually borne by the parties, except in cases where legal aid is provided
at the expense of the state.

Following the consideration of a case, the expenses incurred for legal aid by
an attorney are subject to allocation among the parties along with other court costs.
Such expenses include the following:

1. the sum of expenses for legal aid by an attorney, including: the amount of
the attorney's fee for representation in court and other legal aid related to the case,
including preparation for its consideration, collection of evidence, etc.; the cost of
services of the attorney's assistant;

2. the amount of the sum payable as compensation for the expenses of the
attorney necessary for the provision of legal aid.

Often, when considering the issue of compensation for such expenses, the
question arises about the criteria for assessing such expenses. In assessing the
amount of the attorney's fee provided by the party, the courts apply the following
criteria such as:

a) validity;

The validity of court costs is verified by the court through the assessment of
evidence provided by the parties to confirm the actual incurrence of such costs by
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them. Costs that were not actually incurred by the party or for which it is impossible
to determine from the evidence provided to the court who specifically incurred them,
what they were specifically spent on, and in what amount, cannot be considered
valid court costs.

b) necessity;

The necessity of court expenses is evaluated by the court, taking into account,
among other things, the need for the procedural action for which the court expenses
were incurred to ensure complete, comprehensive, and objective consideration and
resolution of the case. For example, if the evidence obtained as a result of the party's
monetary expenses turns out to be inadmissible, then expenses for obtaining it
cannot be considered necessary and therefore will not be subject to distribution
between the parties.

c) reasonableness of their amount, taking into account the complexity of case
and financial situation of the parties involved;

Reasonableness of court expenses should be evaluated by court based on the
principle of reasonableness, which means that the person’s behaviour should
correspond to awareness, justification, logic, and expediency of their actions. That is,
the amount of incurred court expenses should be considered in terms of preventing
the imposition of obligation on the party to compensate for obviously inflated court
expenses.

d) proportionality;

According to part 4 of Article 137 of the Civil Procedure Code of Ukraine, the
amount of expenses for legal aid must be proportional to:

1) the complexity of case and work performed by a lawyer;

2) time spent by alawyer in performing the relevant work (providing services);

3) the scope of services provided by the lawyer and the work performed;

4) the price of the claim and/or the significance of the case for the party,
including the impact of the case resolution on the party's reputation or public
interest in the case.

When assessing the proportionality of the claimed legal expenses, the court
must take into account all of these criteria in combination.

The Civil Procedural Code of Ukraine provides that the burden of proving the
disproportionality of legal costs is placed on the party who requests reduction of the
costs paid for legal aid by a lawyer, which are subject to distribution between the
parties. The court, taking into account the principles of dispositivity and
adversarialness, cannot decide on the reduction of the amount of legal costs for
professional legal aid, subject to distribution, on its own initiative.

A positive development in the issue of costs for professional legal aid is the
recognition by the Supreme Court of the legitimacy of the "success fee". Although
neither the legislation on advocacy nor the rules of legal ethics provide for such a
type of payment as a "success fee", on May 12, 2020, the Grand Chamber of the
Supreme Court in case N2 904/4507/18 concluded the possibility of the existence of a
"success fee" as a form of payment for attorney's fee, but noted that the total amount
of attorney's fee should still be within reasonable limits. In general, when deciding
on distribution of court costs in the form of "success fee", the court should not rely
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solely on the agreement between the lawyer and the client and the agreed-upon fee
amount (which is calculated as a percentage of the amount of unsuccessful claims),
but also on proportionality of these expenses to the actual court costs directly related
to consideration of the case, including complexity of the case and reasonable
necessity of these court costs for the particular case.

Therefore, the costs of professional legal aid are one of the types of court
costs. They are subject to allocation between the parties along with other court costs,
taking into consideration certain assessment criteria. Special attention is paid to the
criterion of proportionality of costs for professional legal aid in this aspect. In judicial
practice, the legality of existence of a "success fee" as a form of payment for an
attorney's fee has been recognized.

JOINT OWNERSHIP OF THE PROPERTY OF THE SPOUSES

Nadiia Startsun (student)

Ivan Franko National University of Lviv
(Scientific adviser: As. Prof. I. Veres,
Language adviser: As. Prof. N. Hrynya)

The legal consequence of the marriage is the emergence of the legal regime
of the property of the spouses. Although the regulation of the status of the spouses
as subjects of property relations in the Ukrainian legislation is sufficient, legal
regulation of property relations of spouses in practice may be complicated by the
nature of personal relationships between them. The legislator defines two regimes
of marital property: the right of personal property of the wife and husband and the
right of joint ownership of the property of the spouses to which this research is
devoted.

Article 60 of the Family Code of Ukraine defines that the property acquired by
the spouses during the marriage belongs to the wife and husband under the right of
joint ownership of the property of the spouses, regardless of the fact that one of them
did not have independent earnings (income) for a valid reason (education,
housekeeping, child care, illness, etc.). It is considered that everything acquired
during the marriage, except for things of individual use, is the object of the right of
joint ownership of the property of the spouses, including salary, pension, scholarship,
other income received by one of the spouses. Article 368 of the Civil Code of Ukraine
contains the same definition. The Supreme Court composed of a panel of judges of
the First Judicial Chamber of the Civil Cassation Court in its decision dated the 4th
of March, 2021, in the case N2 343/1294/18, emphasized the fact that the acquisition
of property during marriage creates a presumption of the right to joint ownership of
the property of the spouses, which does not require the proof and the establishment
of other circumstances, except for the acquisition of property during the marriage,
and exists until it is disproved. At the same time, the burden of proving the
circumstances necessary to refute the presumption of joint ownership of the
property of the spouses rests with the spouse who refutes it.
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The property that belonged to one of the spouses before the marriage is
his/her personal property. However, Article 62 of the Family Code of Ukraine states
that in the case of a dispute the court may recognize the object of the property that
belonged to one of the spouses as a personal property before the marriage as an
object of the right of joint ownership of the property of the spouses on condition that
during the marriage the object in question has significantly increased in value due
to joint labour or monetary investments or money of the second spouse, or when one
of the spouses participated with his/her labour and/or funds in the maintenance of
property of the other spouse, in the disposal of this property or in its care.

Since the property of the spouses belongs to them under the joint ownership
of the property of the spouses, they exercise their rights to it jointly. Therefore the
ownership, usage, disposal of joint ownership of the property of the spouses is
impossible without the consent of the other spouse. This approach of the legislator
is expressed in Article 65 of the Family Code of Ukraine, which, however, based on
the definition of Article 64 of the Family Code of Ukraine that spouses have the right
to conclude contracts between themselves, provides the possibility of determining
the status of property acquired during cohabitation by a written contract between a
woman and a man.

A marriage contract (in the sense of prenuptial agreement) can be concluded
by persons who have submitted an application for marriage registration to the
Department of Public records or by spouses who are already married (in the sense of
postnuptial agreement). This contract regulates the property relations between the
spouses, defines their rights and obligations concerning property, at the same time
it cannot regulate the personal (non-proprietary) relationships of the spouses, as well
as the personal (non-proprietary) relationships between them and their children. The
parties may agree in the marriage contract to change the legal regime of the property
acquired in marriage and define it as the personal property of one of the spouses or
extend the regime of joint ownership of the property of the spouses to the personal
property of one of the spouses.

It happens that a woman and a man while living together as a family decide
not to legalize their relationships as the state law requires — they do not register the
marriage in the Department of Public records. Despite the fact that they do not have
the status of a spouse, the property of such a woman and a man, acquired by them
during their joint residence, still belongs to them under the right of joint ownership
of the property of the spouses, unless otherwise established by a written agreement
between them.

The dissolution of the marriage does not entail a change in the legal status of
the property of the spouses, and therefore does not terminate joint ownership of the
property of the spouses, and the former spouses must dispose of it in the future only
by mutual consent. Consent to conclude a contract, which requires notarization and
/or state registration, must be notarized. The lack of consent of one of the co-owners
— the former spouse — to the disposal of real estate is the basis for recognizing the
deed concluded by the other co-owner regarding the disposal of joint property as
invalid (decision of The Supreme Court consisting of United Chamber of the Civil
Cassation Court dated the 15th of June, 2020 in the case N2 430 /1281/14-11).
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The legislator makes it possible to divide the property, which is the object of
the right of joint ownership of the property of the spouses. As already mentioned, it
is possible to do this regardless of the divorce; as a general rule, in the case of the
division of the property, each spouse will receive an equal share — one half. The
Supreme Court consisting of United Chamber of the Civil Cassation Court in its
decision dated the 3th of October 2018 in case N2 127/7029/15-11 noted that the
division of property, which is the object of the right of joint ownership of the property
of the spouses, is carried out by allocation of the property in kind, and in the case of
indivisibility, it is awarded to one of the spouses, unless otherwise determined by
agreement between them (parts one and two of Article 71 of the Family Code of
Ukraine), or is carried out through the payment of monetary or other material
compensation for the value of his share (part two of Article 364 of the Civil Code of
Ukraine).

Therefore joint property of the spouses has been extensively reflected in the
norms of the Family Code of Ukraine and Civil Code of Ukraine. A special legal
regime of joint ownership of the property of the spouses is used to regulate the
relationships of spouses regarding their common property. Belonging to the joint
property of the spouses is determined not only by the fact of its acquisition of the
property during marriage, but also by the joint participation of the spouses in the
acquisition of the property with funds or labour.

RESTORATION OF LOST JUDICIAL PROCEEDINGS AS A
MECHANISM OF PROTECTION OF THE PARTIES TO A CASE
INTERESTS IN THE CONTEXT OF MILITARY AGGRESSION IN

UKRAINE: CIVIL JURISDICTION

Nazar Tsikalo (student)

Ivan Franko National University of Lviv
(Scientific advisor: As. Prof. O. Uhrynovska,
Language advisor: As. Prof. N. Hrynya)

Since 2014, many courts in eastern Ukraine and the Autonomous Republic of
Crimea have ceased their operations due to military actions, and in 2022 their
number significantly increased because of a full-scale invasion of Ukraine.
Accordingly, the courts have faced the problem of applying the institute of
restoration of lost judicial proceedings, which was used much less frequently before
this period.

The purpose of the applicant in this category of cases may be the correction
of errors in the judgment, obtaining a certified copy of the judgment, appeal or
cassation review of the judgment, cancellation of measures to secure a claim,
resolution of issues related to the enforcement of the judgments, and so on.

Article 488 of the Civil Procedural Code of Ukraine (hereinafter — CPC of
Ukraine) defines the specifics of this institute, which consists in the fact that only
those civil cases that have ended with the adoption of a judgment or in which the
proceedings have been closed are subject to restoration. However, if an application
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for the restoration of lost judicial proceedings is submitted before the end of the court
hearing of the case, the court refuses to open the proceedings on this application and
explains the right to file a new claim to the applicant. In the ruling on opening the
proceedings in a new case due to the loss of unfinished proceedings, the court must
necessarily stipulate this fact (Part 5 of Article 492 of the CPC of Ukraine). At the same
time, both a new claim and an application for the restoration of lost judicial
proceedings must be submitted to the court of the first instance (Article 490 of the
CPC of Ukraine).

This legislative provision raises questions of jurisdiction in conditions of war,
as courts in some areas where hostilities are taking place are not functioning.
Currently, the Laws of Ukraine "On Ensuring the Rights and Freedoms of Citizens
and the Legal Regime on the Temporarily Occupied Territory of Ukraine, " dated April
15, 2014, and "On the Administration of Justice and Criminal Proceedings in
Connection with the Conduct of Anti-Terrorist Operation” dated August 12, 2014, as
well as the general norm of Part 7 of Article 147 of the Law of Ukraine "On the
Judiciary and the Status of Judges” in the edition of 2022, provide that in case of
impossibility of administering justice by the court for objective reasons during a
state of war or emergency, or due to extraordinary circumstances, the territorial
jurisdiction of cases being considered in such a court may be changed. The decision
to change the territorial jurisdiction is authorized to be made by the High Council of
Justice upon the recommendation of the Head of the Supreme Court. However, in
case of impossibility of exercising such powers by the High Council of Justice, they
are carried out by order of the Head of the Supreme Court. Cases are transferred to
the nearest court or another designated court. From March 2022 to January 2023,
more than 35 orders of the Supreme Court on changing jurisdiction, and from
January to March 2023, 4 more orders of the High Council of Justice were issued. All
data on changes of jurisdiction and the restoration of court work are published in a
consolidated list on the website of the judiciary in Ukraine. According to this list,
jurisdiction has been changed for more than 200 courts since 2014, 50 of which
resumed their work as of April 2023. Accordingly, applicants should address their
applications for the restoration of lost judicial proceedings to the courts, considering
the mentioned changes.

From the Summary of Judicial Practice conducted by the High Specialised
Court on the consideration of civil and criminal cases, it appears that courts may
approach the issue of proving the fact of loss of a court case in the hostilities area
differently. Therefore, some courts require applicants to prove such circumstances,
while others consider the well-known fact of the conduct of the Anti-Terrorist
Operation (ATO) sufficient to substantiate the loss of the case. The High Specialised
Court indicated that if the court in which the case was pending and whose materials
the applicant is requesting to restore is located in the temporarily occupied territory
(today, this issue is regulated by the List of territories where hostilities are being
(have been) conducted or temporarily occupied by the Russian Federation, approved
by order of the Ministry of Reintegration of Temporarily Occupied Territories of
Ukraine dated December 22, 2022) and the case materials were not transferred to the
jurisdiction, the applicant does not need to prove the fact of the loss of the court case.
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In 2014-15, lower courts dismissed applications for the restoration of lost
judicial proceedings, citing that the case materials were not lost as they were located
in court buildings on the territory of the Autonomous Republic of Crimea. Such
rulings were subsequently overturned on appeal, so such problems should not arise
in 2023.

The summary by the High Specialised Court also points out the problem of
notifying participants about the consideration of a case whose last known place of
residence is in an area of hostilities. /n this situation, a common but not the most
effective practice is to notify them through the web portal of the judicial authority of
Ukraine. However, today, due to the COVID-19 pandemic and the war, the ways of
court summons and notifications provided by the legislation have undergone
progressive changes.

In addition, the court pays attention to the issue of the request for evidence
held by individuals or legal entities on temporarily occupied territories, which is
related to the restoration of the proceedings. Such difficulties can result in
complications or even refusal to restore lost judicial proceedings if gathered
materials for the restoration of a civil case are insufficient.

As aresult of military aggression against Ukraine, the importance of restoring
lost judicial proceedings has increased, and many problems have arisen in this
category of cases. Specifically, these issues relate to questions of jurisdiction,
notifications of parties about court hearings, requests for evidence, the need to prove
the fact of lost proceedings in areas where hostilities are taking place, etc. The ECHR
emphasizes that enforcing a judgment is an integral part of the judicial process,
which cannot be compromised, particularly in cases where a judgment cannot be
executed due to the loss of case materials. Accordingly, the restoration of lost judicial
proceedings is an effective mechanism for protecting the rights and interests of
participants in a case, particularly at the stage of judgment enforcement.

LEGAL PROTECTION OF COMPUTER PROGRAMS IN UKRAINE

Olesya Shpota (student)

Ivan Franko National University of Lviv
(Scientific adviser: As. Prof. |. Shpuganych,
Language adviser: As. Prof. N. Hrynya)

In today's world, it is difficult to imagine your daily life without the use of
computer programs. We use various platforms every day that make our lives easier
in one way or another: applications for calling a taxi, ordering food or grocery
delivery, buying tickets to the cinema or theatre, and others. However, behind all
these modern possessions is the author, the developer of the computer program, who
must not only release it, but also take care of protecting his/her rights to it.

First of all, for a detailed analysis of the legal protection of a computer
program in UKraine, it is worth referring to the term "computer program", which is
defined in clause 26, Part 1, Article 1 of the Law of Ukraine "On Copyright and Related
Rights". A computer program is a set of instructions in the form of words, numbers,
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codes, diagrams, symbols or in any other form, expressed in a form suitable for
reading by a computer (desktop computer, laptop, smartphone, game console, smart-
television, etc.), which activate it to achieve a certain goal or result, in particular, an
operating system, an application program, expressed in source or object codes.

Pursuant to the Law of Ukraine "On Copyright and Related Rights", namely
clause 16 Part 1 of Article 6, the objects of copyright are works in the field of literature,
art, science, in particular computer programs. The same provision is specified in
Clause 2 Part 1 of Art. 433 of the Civil Code of Ukraine: the objects of copyright are
works, namely computer programs. A computer program in Ukraine is considered to
be an object of copyright from the moment of its creation, regardless of the form of
expression and programming language. Thus, under national law, legal protection of
computer programs is carried out through the copyright institution, which meets the
requirements of the Berne Convention for the Protection of Literary Works, to which
Ukraine acceded on October, 25, 1995.

According to Part 1 of Article 10 of the Agreement on Trade-Related Aspects
of Intellectual Property Rights, as well as the Law "On Copyright and Related Rights”,
the protection of a computer program extends to computer programs expressed in
source or object codes, if they are original. Protection is also granted to the form of
expression of a computer program. The main form of expression of computer
programs is electronic, which is due to objective reasons. A computer program can
be considered to satisfy the requirements of originality if it is the product of the
intellectual and mental creativity of its author and his/her creative choice.

On the other hand, Part 3 of Article 20 of the Law of Ukraine "On Copyright
and Related Rights" states that ideas and principles on which any element of a
computer program is based, in particular, those on which its interface, logic
diagrams, algorithms and programming languages are based, are not protected by
copyright. In other words, copyright protects only the text (code) of a program, but
not the functions that the program performs.

In this regard, scientists are increasingly expressing a rather radical opinion
on the expediency of protecting rights to a computer program through patents. They
believe that this will allow the developer to protect the rights not only to the source
or object code, but also to the main essence, the core of computer programs: ideas,
processes, algorithms. The radical nature of this approach lies in the fact that
patenting computer programs eliminates the possibility of competition in the market
and thus slows down scientific and technological progress in the field of information
technology. For example, we would not have such a wide choice of applications for
ordering food, taxis, tickets, etc., since the basic ideas and algorithms of each of these
applications would be patented, and other developers would not be able to use them
to create additional, improved or slightly modified analogues of such applications.

At the moment, as I have mentioned above, under Ukrainian law, the
protection of rights to a computer program is carried out only by means of copyright.
The Law of Ukraine "On Protection of Rights to Inventions and Utility Models",
namely Article 6, states that the following does not correspond to the concept of
"invention (utility model)" and is not recognised as an invention (utility model) under
this Law if it acts as an independent object: a computer program. This means that a
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computer program itself is not a technical solution as such, and therefore does not
meet the patentability criteria.

To summarise, the protection of a computer program in Ukraine is carried out
only by means of copyright, which protects copyrights to works of literature, science
and art, including computer programs. Such protection is a common practice in
many countries of the world, since, on the one hand, authors and developers have
the opportunity to draw ideas from each other, thereby creating competition and
variability in the market, and, on the other hand, it prevents and counteracts
thoughtless copying and creation of absolutely identical computer programs.
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	(Науковий керівник: доц. Настасяк І. Ю.)


	ЧИ МОЖЕ СУДОВЕ ПРАВОЗАСТОСУВАННЯ БУТИ АЛЬТРУЇСТИЧНИМ?
	Литвинюк Каріна (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Гудима Д. А.)


	ОБМЕЖЕННЯ ПРАВА НА ЖИТТЯ  В УМОВАХ ЗБРОЙНИХ КОНФЛІКТІВ:  ПРАКТИКА ЄВРОПЕЙСЬКОГО СУДУ З ПРАВ ЛЮДИНИ
	Маленевський Андрій (аспірант)
	Львівський національний університет імені Івана Франка (Науковий керівник: доц. Дудаш Т. І.)


	МІЖНАРОДНО-ПРАВОВЕ РЕГУЛЮВАННЯ  ЗДІЙСНЕННЯ ЕКОЛОГІЧНОГО КОНТРОЛЮ
	Росохата Дар’я (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Ващишин М. Я.)


	ЗАХИСТ ПРАВ ДИТИНИ В УМОВАХ  РОСІЙСЬКО-УКРАЇНСЬКОЇ ВІЙНИ
	Бараницька Єлизавета (студентка)
	Національний юридичний університет імені Ярослава Мудрого
	(Науковий керівник: доц. Мерник А. М.)


	ОСОБЛИВОСТІ ВИЯВЛЕННЯ ТА ДОВЕДЕННЯ  МНОЖИННОЇ ДИСКРИМІНАЦІЇ
	Бондарчук Дар’я (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Гончаров В. В.)


	РОЛЬ НАЦІОНАЛЬНО-КУЛЬТУРНИХ ЧИННИКІВ У ФОРМУВАННІ УКРАЇНСЬКОЇ ДЕРЖАВНОСТИ В ХІХ-ХХ СТОЛІТТЯХ
	Гопшта Анна (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Моряк-Протопопова Х. М)


	ПРОЦЕС СТАНОВЛЕННЯ УКРАЇНСЬКОГО ВІЙСЬКА
	Клямар Софія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Федущак-Паславська Г. М.)


	ПРАВА ЖІНОК В КОНТЕКСТІ РОЗВИТКУ  КОНЦЕПЦІЇ ПРАВ ЛЮДИНИ
	Ластівецька Олександра (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Дудаш Т. І.)


	ПРОЄКТИ КОНСТИТУЦІЇ УНР 1920 Р.:  ІСТОРИКО-ПРАВОВЕ ПОРІВНЯННЯ
	Матвіїв Марта (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Бедрій М. М.)


	ЦЬКУВАННЯ (БУЛІНГ):  ПОНЯТТЯ ТА ЮРИДИЧНІ МЕХАНІЗМИ ПРОТИДІЇ
	Федак Софія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Гончаров В. В.)


	МЕХАНІЗМИ ЗАХИСТУ ПРАВ ЛЮДИНИ В ЄВРОПЕЙСЬКОМУ СОЮЗІ
	Федан Лорина (студентка)
	Кононенко Валерій (д.ю.н., доцент)
	Державний податковий університет (м. Ірпінь)



	СЕКЦІЯ КОНСТИТУЦІЙНОГО ПРАВА  ТА КОНСТИТУЦІЙНОГО ПРОЦЕСУ
	ПРАВОВІ ЗАСАДИ ОТРИМАННЯ ТИМЧАСОВОГО ЗАХИСТУ  В РЕСПУБЛІЦІ ПОЛЬЩА
	Васечко Володимир (здобувач)
	Національна академія внутрішніх справ


	ПЕРАВАГИ ПРИЙНЯТТЯ СТАТУТІВ ТЕРИТОРІАЛЬНИХ ГРОМАД У ГІРСЬКИХ НАСЕЛЕНИХ ПУНКТАХ
	Ареф’єв Максим (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Кобрин В. С.)


	КОНСТИТУЦІЙНИЙ КОНТРОЛЬ ЗА КОНСТИТУЦІЙНИМ ПОДАННЯМ ВЕРХОВНОГО СУДУ ЗА ЗВЕРНЕННЯМ СУДУ СИСТЕМИ СУДОУСТРОЮ
	Голєв Олег (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Чорненький В. І.)


	СФЕРА ДІЇ СТАТТІ 2 ПРОТОКОЛУ 4 ДО ЄКПЛ:  ОСОБЛИВОСТІ ВІДПОВІДНО ДО ПРАКТИКИ ЄСПЛ
	Продивус Софія (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Чорненький В. І.)


	КОНСТИТУЦІЙНИЙ СТАТУС ПРЕЗИДЕНТІВ УКРАЇНИ І ФРАНЦІЇ ТА ЇХНІЙ ВПЛИВ НА СФЕРУ НАЦІОНАЛЬНОЇ БЕЗПЕКИ Й ОБОРОНИ
	Рибчинська Анастасія (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Бориславська О. М.)


	ДОКТРИНА «ДЕМОКРАТІЇ, ЗДАТНОЇ СЕБЕ ЗАХИСТИТИ»  ТА ЇЇ ВІДОБРАЖЕННЯ В КОНСТИТУЦІЙНІЙ ЮРИСПРУДЕНЦІЇ
	Костюніна Анастасія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доктор філософії в галузі права Дубас В. В.)


	ОБМЕЖЕННЯ ВЛАДИ ПРАВОМ  ЯК ЗАСАДА КОНСТИТУЦІЙНОГО ЛАДУ УКРАЇНИ
	Петрук Оксана (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доктор філософії в галузі права Дубас В. В.)


	КОНСТИТУЦІЙНО-ПРАВОВИЙ СТАТУС АВТОНОМНОЇ РЕСПУБЛІКИ КРИМ ЯК НЕВІД’ЄМНОЇ СКЛАДОВОЇ ЧАСТИНИ УКРАЇНИ
	Юрків Яна (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доктор філософії в галузі права Дубас В. В.)



	СЕКЦІЯ ЦИВІЛЬНОГО ПРАВА  ТА ЦИВІЛЬНОГО ПРОЦЕСУ
	РЕАЛІЗАЦІЯ ПРИНЦИПУ СВОБОДИ ДОГОВОРУ  КРІЗЬ ПРИЗМУ АКЦЕПТУ ТА ОФЕРТИ
	Савченко Віктор (докторант)
	к.ю.н, доцент, науковий співробітник Оксфордського університету; доцент кафедри цивільно-правових дисциплін  Харківського національного університету імені В.Н. Каразіна.
	(Науковий консультант: д.ю.н., Майданик Р. А.)


	СПІЛЬНІ МІНІМАЛЬНІ СТАНДАРТИ ЦИВІЛЬНОГО ПРОЦЕСУ  В ЄВРОПЕЙСЬКОМУ СОЮЗІ: ЗМІСТ ПОНЯТТЯ
	Брич Ярослав (аспірант)
	Національний університет "Києво-Могилянська академія"
	(Науковий керівник: доц. Ханик-Посполітак Р. Ю.)


	ОСОБЛИВОСТІ РЕАЛІЗАЦІЇ ОСОБИСТОГО  НЕМАЙНОВОГО ПРАВА НА ДОНОРСТВО
	Зборівський Юрій-Антоній (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Коссак В.М.)


	ДО ПИТАННЯ ПРО СУТНІСТЬ ВИКОНАННЯ ГРОШОВИХ  ЗОБОВ’ЯЗАНЬ ЗА ДОГОВОРАМИ НАЙМУ (ОРЕНДИ)
	Мудрий Олександр (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Якубівський І. Є.)


	ПРАВОВЕ РЕГУЛЮВАННЯ НЕРОЗГОЛОШЕННЯ КОНФІДЕНЦІЙНОЇ ІНФОРМАЦІЇ ЗА ЗАКОНОДАВСТВОМ РЕСПУБЛІКИ ПОЛЬЩА
	Огоновський Олег (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Тарасенко Л. Л.)


	ОКРЕМІ АСПЕКТИ ДОГОВОРУ ПОСТАЧАННЯ ЕНЕРГЕТИЧНИМИ РЕСУРСАМИ ЧЕРЕЗ ПРИЄДНАНУ МЕРЕЖУ
	Островський Андрій (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Герц А. А.)


	ПОНЯТТЯ ТА ПРАВОВА ПРИРОДА ДОГОВІРНИХ ФОРМ ЗДІЙСНЕННЯ ДЕРЖАВНО-ПРИВАТНОГО ПАРТНЕРСТВА
	Репета Юрій (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: д.ю.н. Квіт Н. М.)


	НЕОБХІДНІСТЬ ПРИЙНЯТТЯ ПРИНЦИПІВ РЕГУЛЮВАННЯ КОНТЕНТУ ТА ПЛАТФОРМ ПІД ЧАС КРИЗ
	Садовська Діана (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Тарасенко Л. Л.)


	ПРАВОВЕ РЕГУЛЮВАННЯ ДОГОВОРУ РАХУНКА ЕСКРОУ  ЗА ЗАКОНОДАВСТВОМ ФРАНЦІЇ
	Таргоній Юлія (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Яворська О. С.)


	ОСОБЛИВОСТІ ПРАВА ВЛАСНОСТІ НА ВІРТУАЛЬНИЙ АКТИВ
	Яремко Юлія (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Коссак В. М.)


	ПОРУШЕННЯ ПРИНЦИПУ ЗМАГАЛЬНОСТІ В ЦИВІЛЬНОМУ СУДОЧИНСТВІ: АНАЛІЗ СУДОВОЇ ПРАКТИКИ
	Бедрій Вікторія (студентка)
	Інститут права ЦПОДЗН, ЛьвДУВС
	(Науковий керівник: доц. Кучер В. О.)


	ОСОБЛИВОСТІ НОРМАТИВНО-ПРАВОВОГО РЕГУЛЮВАННЯ ОСОБИСТИХ НЕМАЙНОВИХ ПРАВ ПІД ЧАС ВОЄННОГО СТАНУ
	Ванельчук Софія (студентка)
	Державний податковий університет
	(Науковий керівник: доц. Лаговська Н. В.)


	ПОНЯТТЯ ДІЛОВОЇ РЕПУТАЦІЇ  СУБ’ЄКТА ГОСПОДАРСЬКОЇ ДІЯЛЬНОСТІ
	Дмуховська Валерія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Юркевич Ю. М.)


	ОСОБИСТІ НЕМАЙНОВІ ПРАВА ГРОМАДСЬКИХ ОРГАНІЗАЦІЙ
	Колтун Андрій (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: д.ю.н. Яновицька Г. Б.)


	ПРАВО КОРИСТУВАННЯ ЧУЖОЮ ЗЕМЕЛЬНОЮ ДІЛЯНКОЮ ДЛЯ СІЛЬСЬКОГОГОСПОДАРСЬКИХ ПОТРЕБ НА ПРИКЛАДІ ЗАКОНОДАВСТВА УКРАЇНИ ТА НІДЕРЛАНДІВ
	Ладанівська Марія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: д.ю.н. Яновицька Г. Б.)


	ОБМЕЖЕННЯ ЦИВІЛЬНИХ ПРАВ ФІЗИЧНИХ ОСІБ В УМОВАХ ВОЄННОГО СТАНУ
	Нодь Балаж-Олександр (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Коссак В. М.)


	ПРОБЛЕМАТИКА ВИЗНАЧЕННЯ ПОНЯТТЯ «ГОСПОДАРСЬКА ОРГАНІЗАЦІЯ» ЗА ЗАКОНОДАВСТВОМ УКРАЇНИ
	Панько Аліна (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Шпуганич І. І.)


	ПРОБЛЕМИ СПРОСТУВАННЯ НЕДОСТОВІРНОЇ ІНФОРМАЦІЇ  ЗА ЦИВІЛЬНИМ ЗАКОНОДАВСТВОМ УКРАЇНИ
	Петранич Андрій (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Шама Н. П.)


	ПРАВОЧИНИ ІЗ ЗАІНТЕРЕСОВАНІСТЮ: НОВЕЛИ  ЗАКОНУ УКРАЇНИ «ПРО АКЦІОНЕРНІ ТОВАРИСТВА»
	Садовський Ілля (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Шпуганич І. І.)


	СПАДКУВАННЯ В УМОВАХ ВОЄННОГО СТАНУ
	Середницька Ольга (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Кравчик М. Б.)


	СТРАХУВАННЯ ЖИТТЯ І ЗДОРОВ’Я  ВІЙСЬКОВОСЛУЖБОВЦІВ В УКРАЇНІ
	Хтей Анастасія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Юркевич Ю. М.)


	ПРАВО НА НАЦІОНАЛЬНІСТЬ ЯК СКЛАДОВА ПРАВА НА ІНДИВІДУАЛЬНІСТЬ
	Юрас Владислав (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: д.ю.н. Яновицька Г. Б.)



	СЕКЦІЯ АДМІНІСТРАТИВНОГО, ФІНАНСОВОГО  ТА ІНФОРМАЦІЙНОГО ПРАВА
	ЗАБЕЗПЕЧЕННЯ ГРОМАДСЬКОЇ БЕЗПЕКИ В УМОВАХ ВОЄННОГО СТАНУ В УКРАЇНІ
	Євдокіменко Сергій
	д.ю.н., доцент кафедри кримінального права, кримінології,  цивільного та господарського права Вищого навчального закладу
	«Національна академія управління»


	СПРОЩЕНЕ ПОЗОВНЕ ПРОВАДЖЕННЯ ЯК ОСНОВНА ФОРМА СУДОВОГО ЗАХИСТУ СОЦІАЛЬНИХ ПРАВ ПІД ЧАС ВІЙНИ
	Гембара Григорій (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Решота В. В.)


	ФОРМИ ПРОВАДЖЕННЯ В АДМІНІСТРАТИВНИХ СУДАХ:  НА ПРИКЛАДІ ДЕРЖАВ БАЛТІЇ
	Гінда Оксана (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Решота В. В.)


	ПРОБЛЕМНІ ПИТАННЯ ДЕРЖАВНОГО КОНТРОЛЮ  ЗА ДОТРИМАННЯМ ДОЗВІЛЬНОЇ ПРОЦЕДУРИ  У СФЕРІ МІСТОБУДУВАННЯ ЗА ЗАКОНОМ №5655
	Кабат Ігор (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Янюк Н. В.)


	ДО ПИТАННЯ ПРО ВИЗНАЧЕННЯ ПОНЯТТЯ «КОРУПЦІЯ»
	Карасюк Марта (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Паславська Н. Т.)


	ПРО ПРОЦЕДУРУ АДМІНІСТРАТИВНОГО ОСКАРЖЕННЯ РІШЕННЯ ПРО ВІДМОВУ В РЕЄСТРАЦІЇ  ПОДАТКОВИХ НАКЛАДНИХ
	Коновка Адріан (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Джох Р. В.)


	ОРГАНІЗАЦІЯ СОЦІУМУ В ОНЛАЙН-СЕРЕДОВИЩІ:  НЕБЕЗПЕКА ТА ЗАГРОЗИ ЦИФРОВОГО СВІТУ
	Кудрявцева Наталія (юрист)
	Рецензент: науковий співробітник Національної академії СБУ,  к.ю.н., старший науковий співробітник Гавдьо Ю. Р.


	СУБ’ЄКТИ ОСКАЖЕННЯ УХВАЛ  З ПИТАНЬ ЩОДО ЗУПИНЕННЯ ДІЇ ІНДИВІДУАЛЬНОГО АКТА АБО НОРМАТИВНО-ПРАВОВОГО АКТА
	Кузьмич Владислав (аспірант)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Янюк Н. В.)


	ЗАГАЛЬНІ ТА ОСОБЛИВІ УМОВИ ОПОДАТКУВАННЯ РЕЗИДЕНТІВ ДІЯ СІТІ ПОДАТКОМ НА ПРИБУТОК ПІДПРИЄМСТВ: ПОРІВНЯЛЬНО-ПРАВОВИЙ АСПЕКТ
	Шиманська Тетяна (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Ільницький О. В.)


	ПРОБЛЕМИ ТА ПЕРСПЕКТИВИ РОЗВИТКУ  МІСЦЕВОГО САМОВРЯДУВАННЯ В УКРАЇНІ
	Кунанець Софія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Янюк Н. В.)



	СЕКЦІЯ КРИМІНАЛЬНОГО ПРАВА  ТА КРИМІНОЛОГІЇ
	ЗАГАЛЬНИЙ СКЛАД ДЕЛІКТУ СТВОРЕННЯ НЕБЕЗПЕКИ:  ЗА ЧИ ПРОТИ?
	Бурачинська Юстина (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Денькович О. І.)


	ПОГАШЕННЯ СУДИМОСТІ ЩОДО ОСІБ, ЯКІ ВЧИНИЛИ КРИМІНАЛЬНІ ПРАВОПОРУШЕННЯ У НЕПОВНОЛІТНЬОМУ ВІЦІ
	Гунджер Богдана (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	ДОСТРОКОВЕ ЗНЯТТЯ СУДИМОСТІ ЩОДО ОСІБ,  ЯКІ ВЧИНИЛИ КРИМІНАЛЬНЕ ПРАВОПОРУШЕННЯ  У ВІЦІ ДО ВІСІМНАДЦЯТИ РОКІВ
	Давидюк Ольга (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	ЗАХОДИ ПРОТИДІЇ КІБЕРЗЛОЧИННОСТІ В УКРАЇНІ
	Денчук Олександр (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	ПРОБЛЕМИ ЗАКОНОДАВЧОГО РЕГУЛЮВАННЯ ПОТЕРПІЛОГО  У СКЛАДІ КРИМІНАЛЬНОГО ПРАВОПОРУШЕННЯ, ПЕРЕДБАЧЕНОГО СТ. 152 «ЗҐВАЛТУВАННЯ» КК УКРАЇНИ
	Дорожинська Анжеліка (студентка)
	Львівський національний університет імені Івана Франка
	(Наукова керівниця : доц. Сень І. З.)


	ОБ’ЄКТИВНА СТОРОНА СКЛАДУ КРИМІНАЛЬНОГО ПРАВОПОРУШЕННЯ, ПЕРЕДБАЧЕНОГО Ч. 1 СТ. 139 КК УКРАЇНИ
	Лиско Юлія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	ПРИЗНАЧЕННЯ ПОКАРАННЯ ЗА СУКУПНІСТЮ КРИМІНАЛЬНИХ ПРАВОПОРУШЕНЬ: ПОРІВНЯННЯ ПРОЄКТУ КРИМІНАЛЬНОГО КОДЕКСУ ТА ЧИННОГО ЗАКОНУ
	Назарко Вероніка (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	ПІДМІНА ДИТИНИ: ПОРІВНЯННЯ СТ. 148 ЧИННОГО КРИМІНАЛЬНОГО КОДЕКСУ УКРАЇНИ З ПРОЄКТОМ НОВОГО КРИМІНАЛЬНОГО КОДЕКСУ УКРАЇНИ
	Поточняк Вікторія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	СТАТУС ЖУРНАЛІСТА  В РОЗУМІННІ КРИМІНАЛЬНОГО КОДЕКСУ УКРАЇНИ
	Сідікова Вікторія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень І. З.)


	АМНІСТІЯ В УКРАЇНІ: ПОНЯТТЯ ТА ПІДСТАВИ ЗАСТОСУВАННЯ
	Стецько Катерина (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Сень. І. З.)


	ШКОДА ДОВКІЛЛЮ В УМОВАХ ВОЄННОГО СТАНУ: КРИМІНАЛЬНО-ПРАВОВИЙ ТА КРИМІНОЛОГІЧНИЙ АСПЕКТИ
	Хтей Анастасія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Шуп’яна М. Ю.)



	СЕКЦІЯ КРИМІНАЛЬНОГО ПРОЦЕСУ  ТА КРИМІНАЛІСТИКИ
	РОЗМЕЖУВАННЯ ЗАСАД УСНОСТІ ТА БЕЗПОСЕРЕДНОСТІ  У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ
	Максимюк Наталія (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Бобечко Н. Р.)


	ПОНЯТТЯ ТА ОЗНАКИ ЗУПИНЕННЯ СУДОВОГО ПРОВАДЖЕННЯ
	Рафальонт Світлана (аспірантка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: проф. Бобечко Н. Р.)


	ПРАВО ПОТЕРПІЛОГО САМОСТІЙНО ЗАЛУЧАТИ ЕКСПЕРТА ДЛЯ ПРОВЕДЕННЯ ЕКСПЕРТИЗИ У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ: ЗАКОНОДАВЧІ ПЕРЕШКОДИ
	Шуневич Катерина (аспірантка)
	Львівський національний університет імені Івана Франка
	(науковий керівник: доц. Калужна О. М.)


	ОСОБЛИВОСТІ ПОВНОВАЖЕНЬ КЕРІВНИКА ОРГАНУ ПРОКУРАТУРИ В УМОВАХ ВОЄННОГО СТАНУ
	Веретельник Мирослав (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: асист. Піх Ю. Т.)


	АЛГОРИТМИ ЗАСТОСУВАННЯ ВИСНОВКІВ, ЯКІ ВИКЛАДЕНІ У ПОСТАНОВАХ ВЕРХОВНОГО СУДУ, У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ: ПРОБЛЕМИ РЕАЛІЗАЦІЇ
	Гула Ярослав (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Калужна О. М.)


	ОСОБЛИВОСТІ ЗАПОБІЖНИХ ЗАХОДІВ ТА ПОРЯДОК ЇХ ЗАСТОСУВАННЯ
	Лесів Соломія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Павлишин А. А.)


	ПРОБЛЕМИ ПРАВОВОГО РЕГУЛЮВАННЯ  ДІЯЛЬНОСТІ СЛІДЧО-ОПЕРАТИВНИХ ГРУП
	Мисан Тарас (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: асист. Піх Ю. Т.)


	МЕТОДИ ДОКАЗОВОЇ ДІЯЛЬНОСТІ ЗАХИСНИКА  У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ  ТА ПРОБЛЕМИ ЇХ РЕАЛІЗАЦІЇ
	Смут Ярема (студент)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: асист. Піх Ю. Т.)


	МОЖЛИВІСТЬ ВИКОРИСТАННЯ У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ УКРАЇНИ ВИСНОВКІВ ЕКСПЕРТІВ,  ОТРИМАНИХ ЗА КОРДОНОМ
	Хтей Анастасія (студентка)
	Львівський національний університет імені Івана Франка
	(Науковий керівник: доц. Войнарович А. Б.)



	ENGLISH-SPEAKING SECTION OF LAW
	ADVERTISING IN SOCIAL MEDIA
	Olha Boichuk (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. K. Dyukaryeva-Berzhanina,
	Languare advisor: As. Prof. A. Artsyshevska)


	THE IDEA OF THE RULE OF LAW IN THE CONCEPTS OF THINKERS (FROM ANCIENT TIMES TO MODERN TIMES)
	Alina Bura (student)
	Lviv Ivan Franko National University
	(Scientific advisor: As. Prof. H. Fedushchak-Paslavska,
	Languare advisor: As. Prof. A. Artsyshevska)


	FAIR USE: UKRAINIAN EXPERIENCE
	Yaryna Bushchak (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. M. Sukhanov,
	Languare advisor: As. Prof. A. Artsyshevska)


	CONFLICT OF LAWS IN INTERNATIONAL INTELLECTUAL PROPERTY DISPUTES
	Vira Verbishchuk (student)
	Ivan Franko National University of Lviv
	(Scientific adviser: As. O. Lubchuk,
	Language adviser: As. Prof. N. Hrynya)


	SEXISM IN ADVERTISING
	Veronika Vorobets (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. K. Kmetyk-Podubinska,
	Languare advisor: As. Prof. A. Artsyshevska)


	FEATURES OF JUSTICE IMPLEMENTATION  UNDER CONDITIONS OF MARTIAL LAW
	Sofia Hapak (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. O. Uhrynovska,  Language advisor: As. Prof. N. Hrynya)


	THE SECRET OF DONATION OF REPRODUCTIVE TISSUES/CELLS, EMBRYOS
	Christina Harazdovs’ka (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. N. Kvit,
	Language adviser: As. Prof. N. Hrynya)


	THE POLITICAL CONCEPT OF THE UKRAINIAN STATE-FORMATION OF THE XVI-XVII CENTURIES
	Yuliia Hnot (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. H. Fedushchak-Paslavska,
	Languare advisor: As. Prof. A. Artsyshevska)


	CHARACTERISTICS OF BRINGING TO LIABILITY FOR INFRINGEMENT OF RIGHTS THAT ARE CONTAINED IN NON-ORIGINAL OBJECTS GENERATED BY A COMPUTER PROGRAM
	Yaroslava Zheltobriukhova (student)
	(Scientific adviser: As. Prof. I. Shpuganych,
	Languare advisor: As. Prof. A. Artsyshevska)


	IMPLEMENTION OF THE RIGHT TO INHERITANCE:  NEW CHALLENGES IN THE CONDITIONS OF  THE FULL-SCALE INVASION OF RUSSIAN FEDERATION  ON THE TERRITORY OF UKRAINE
	Bohdana Zahrebelna (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. O. Uhrynovska,
	Language advisor: As. Prof. N. Hrynya)


	DEVELOPMENT AND PROBLEMS OF FUNCTIONING OF  NON-GOVERNMENTAL ORGANIZATIONS  AS AN INSTITUTION OF CIVIL SOCIETY
	Bozhena Ivasko (student)
	Ivan Franko National University of Lviv
	(Scientific adviser: As. Prof. Zayats I.Y. Language adviser: As. Prof. Hrynya N.O.)


	CHARACTERISTICS OF DEVIANT BEHAVIOR OF MILITARY SERVANTS
	Ilchenko Maryna (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. I. Nastasiak,
	Languare advisor: As. Prof. A. Artsyshevska)


	ACCESS TO JUSTICE AND THE RIGHT TO A FAIR TRIAL: THE CORRELATION OF THE NOTIONS IN THE CRIMINAL PROCEDURAL LAWS OF UKRAINE
	Andrii Ilchyshyn (student)
	Ivan Franko National University of Lviv
	(Scientific adviser: As. Y. Pikh,
	Language adviser: As. Prof. N. Hrynya)


	THE IMPORTANCE OF STRICT ADHERENCE TO THE PROVISIONS OF INTERNATIONAL TREATIES IN THE APPLICATION OF NATIONAL LEGISLATION OF UKRAINE
	Anastasiia Isaieva (student)
	Mariupol State University
	(Scientific advisor: Prof. V. Volik)


	THE IMPLEMENTATION OF THE ETERNITY CLAUSE IN THE CONSTITUTION OF UKRAINE IN THE CONTEXT OF CONSTITUTIONAL IDENTITY
	Alina Krasilych (student)
	Lviv National University of Ivan Franko
	(Scientific advisor: As. Prof. V. Chornenkyi,
	Language advisor: As. Prof. N. Hrynya)


	THE CONCEPT OF A POLITICAL BRAND  AND METHODS OF ITS DEVELOPMENT
	Khrystyna Labai (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. M. Bedrii,
	Languare advisor: As. Prof. A. Artsyshevska)


	LAW GOVERNING INTERNATIONAL ARBITRATION AGREEMENT
	Anna-Mariia Luhova (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. I. Hrynchak,
	Language advisor: As. Prof. N. Hrynya)


	"GROOMING" UNDER THE CRIMINAL CODE OF UKRAINE
	Sofiya Luchkevych (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. I. Sen,
	Language advisor: As. Prof. N. Hrynya)


	STATE AWARDS OF UKRAINE IN CONDITIONS OF FULL-SCALE MILITARY AGGRESSION BY THE RUSSIAN FEDERATION INTO UKRAINE AS A FACTOR OF THE NATIONAL AND STATE CONSCIOUSNESS FORMATION
	Natalia Maxymchuk (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. O. Uhrynovska,
	Language advisor: As. Prof. N. Hrynya)


	THE REGIME OF SEPARATE RESIDENCE OF SPOUSES  UNDER FAMILY CODE OF UKRAINE
	Yulia Moskvytyn (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. N. Kvit,
	Language adviser: As. Prof. N. Hrynya)


	NEW CURRENT CHALLENGES IN CIVIL JURISDICTION IN THE CONDITIONS OF A FULL-SCALE INVASION OF THE RF TO UKRAINE: NOTIFICATION PROCEDURE FOR THE CIVIL PROCESS PARTICIPANTS ABOUT THE DATE, TIME AND PLACE OF THE CASE HEARING
	Yaryna Nechyporuk (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. O. Uhrynovska,
	Language advisor: As. Prof. N. Hrynya)


	THE LANGUAGE ISSUE IN UKRAINE
	Anastasia Oheruk (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. I. Zayats,
	Languare advisor: As. Prof. A. Artsyshevska)


	THE PROBLEM OF SOVEREIGNTY LIMITATION IN THE EUROPEAN UNION
	Zakhar Oprysko (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. V. Chornenkyi,
	Languare advisor: As. Prof. A. Artsyshevska)


	LEGAL REGULATION OF EXPENSES FOR PROFESSIONAL LEGAL AID: ANALYSIS OF ITS FEATURES
	Roman Prokopiak (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. O. Uhrynovska,
	Language advisor: As. Prof. A. Artsyshevska)


	JOINT OWNERSHIP OF THE PROPERTY OF THE SPOUSES
	Nadiia Startsun (student)
	Ivan Franko National University of Lviv
	(Scientific adviser: As. Prof. I. Veres,
	Language adviser: As. Prof. N. Hrynya)


	RESTORATION OF LOST JUDICIAL PROCEEDINGS AS A MECHANISM OF PROTECTION OF THE PARTIES TO A CASE INTERESTS IN THE CONTEXT OF MILITARY AGGRESSION IN UKRAINE: CIVIL JURISDICTION
	Nazar Tsikalo (student)
	Ivan Franko National University of Lviv
	(Scientific advisor: As. Prof. O. Uhrynovska,  Language advisor: As. Prof. N. Hrynya)


	LEGAL PROTECTION OF COMPUTER PROGRAMS IN UKRAINE
	Olesya Shpota (student)
	Ivan Franko National University of Lviv
	(Scientific adviser: As. Prof. I. Shpuganych,
	Language adviser: As. Prof. N. Hrynya)



	ЗМІСТ
	НАУКОВЕ ВИДАННЯ

