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3ATrAJIbHA TEOPIA OEPXABW | MPABA

YK 340.134

3ATAJIbHOTEOPETUYHI NOJIO’KEHHA
Y CYJ1OBIM IPAKTHLL: BAKOPUCTAHHAA
TA HEOBXIJITHICTb IX IIOT'JIMBJIEHOI'O BUBUEHHSA

B. Kocosuu

Jlvsiscokuii HayionanvHull ynigepcumem imeni Ieana @panka,
eyn. Yuieepcumemcwvia, 1, Jlvgis, Ykpaina, 79000,
e-mail:kosovych_v@ukr.net

MpoaHani3oBaHO MPaKTUKy BUKOPUCTAHHSA Yy MOTMBYBArbHUX YacTMHax CyAOBMX pilleHb
3aranibHOTEOPETUYHNX MOMOXEHD, L0 BUBYAKOTLCA Y MEXaxX HaBYarbHOI AUCUMNMIHU «3aranbHa
Teopisa Ta dinocodia npasa». O6’ekTOM AoCnigKeHHS 06paHo pilleHHs €BponencbKoro cyay 3
npas noauHu, KoHctuTyuitHoro Cyay Ykpainu Ta BepxosHoro Cyay. BctaHoBneHo, Lo B akTax
CYAOBOro NpaBO3acTOCYBaHHA HaWyacTille £K KOMMOHEHT apryMeHTauii BWKOPUCTOBYIOTb
MONOXXEHHS 3 TAKMX TEM, SIK «MpaBa NoONHU», YMHHICTb NPaBOBUX aKTiBY», «MPaBOBIOHOCUHUY,
«3acToCcyBaHHsl NpaBay, «TryMayveHHsi npasBay. 3arnporoHOBAHO PO3LUMPUTU BUBYEHHSI TaKUX
3aranbHOTEOPETUYHUX OIOKIB, K «OPUAWMYHI rapaHTii Ta MeXi 34IMCHEHHS NpaB NOANHNY,
«MPaBOBi aKTW», «IOPUANYHA TEXHiKa», «MOJOMaHHA Ta YCYHEHHS HedonikiB 3akoHOAAaBCTay.
BucnosneHo AymKy Npo OOUINbHICTE BUBYEHHS HOBOT TEMW «NpaBoOBa apryMmeHTaLis».

Krowosi crnosa: 3aranbHa Teopis npaea, npaktuka €CIJ1, piweHHs BepxosHoro Cyay,
npaeoBi akTn KoHctutyuinHoro Cyny YkpaiHW, TeopeTudHi KOHCTPYKLi, MpaBo3acTOCOBHI aKTu,
iHTepnpeTauiHO-NPaBOBI aKkTy.

DOI: http://dx.doi.org/10.30970/vla.2021.72.003

JocmipkeHHs: cy4acHOT MpaBo3acTOCOBHOI MIPAKTHKU LIIOCTPYE TEHASHLIO 10 MOoC-
TIHHOTO 3pOCTaHHS Yy cdepi IOPUANIHOTO PETYIIIOBAHHSA CYCIUIBPHHX BIJHOCHH 3HAUy-
IOCTI CYIOBUX NPAaBOBUX akKTIiB. SIKIIO Ie JIEKibKa POKIB TOMY Y MOTHBYBaJIbHHX
YacTHHAX IIPABOBUX JOKYMEHTIB, TIOB’S3aHHUX i3 CYJOYMHCTBOM, aKIEHT POOWIM Ha
HOPMI 3aKOHY, TO YK€ ChOTOJIHI 3HAYHY yBary MpUAUIAIOTH BUKOPUCTAHHIO JUTIS OOTPYH-
TYBaHHS CBOIX MO3MIIK pillleHs BUINUX CyiB, Hacammepen BepxopHoro Cyny. Lli mpa-
BOBI JJOKYMECHTH BiJIOOpa)KarOTh y3arajlbHEHY aHAJITHKY, IO MOEIHYE TEOPETHIHI MOC-
TyJaTH Ta «IOCBif» CYAOBOIO IIPaBO3acCTOCYBAaHHsS. Y OUIBIIOCTI BHIIAJKIB Taka NPaK-
THKa 00YMOBJIEHa HEJOCKOHAIICTIO 3aCTOCOBYBAaHHMX IOPUANYHUX HOPM i SIK pE3yJIbTaT,
JUIS TIPUKIIay, HAasBHICTIO BUKJIIOUHOI MPAaBOBOI MPOOJeMH Ta HEOOXITHICTIO PO3BUTKY
npaBa. BaromuMm npaBoBHM MiAIPYHTSIM A7l (POPMYBaHHS CYAOBOi NPAKTHKU METOIO-
JOT1YHOTO XapakTepy BHUCTYMAIOTh IOPUINYHO-KOHCTPYKTHBHI IOJIOXKEHHS 3aranbHOi
Teopii mpaBa. BUBYEHHS CTaHy, MOXIHBOCTEH Ta MEPCIEKTUB TAKOI'O BUKOPHCTAHHSA €
aKTyaJlbHUM 1 Ba)KJIMBHM [UI BU3HAYCHHS OCHOBHHX HAIPSMIB PO3BUTKY 3arajibHOI
Teopii mpasa Ta JJIs BJOCKOHAJICHHS CY/I0OBOI IIPaBO3aCTOCOBHOT JTisITBHOCTI.

[IpoGemaTHKy MPaBO3acTOCYBaHHS, OCOONHMBO 3 OISy HOro 0araToacreKTHOCTI,
BCEOIYHO JOCTIMMIN YKpaiHCBKi Ta 3apyOixHi HaykoBmi. Cepel MpeICTaBHHUKIB BITUH3-
HsSHOT TIPaBOBOI CHUTBHOTH BapTo 3ramatd mpami JI. JIympe, . Pomanroka, M. Ciporo,
H. Cremuka, C. llleBuyka, /1. XopomkoBcbKoi Ta iHmMMX. 3HauHEe Micle mpoOieMaTnka

© Kocosuu B., 2021
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[IPaBO3aCTOCYBaHHS 3aiiMae i B aHaNi3aX CyZ0BOI NPakTHKH. BopHowac, Ha Hally AyMKY,
CBOEPIIHUX aKIEHTIB MOTpeOye came po3riisja TMOTEHIally 3arajibHOi Teopii mpasa y
Cy4acCHOMY CYAOBOMY IIPaBO3aCTOCYBAHHI, IKE € CBOEPITHOIO LIIOCTpALi€l0 KOHBEPIeH-
il JoKepes MpaBa Ta IPaBOBUX CHUCTEM.

3 Li€I0 METOIO PO3TIITHEMO:

— MPaKTUKy BHUKOPUCTAHHS 3arajJbHOTCOPETUYHUX IOJOXKEHb Y pilIeHHsIX €Bpo-
neiicekoro cyny 3 npas moaunu (aani €CILUI), npaBoBux akrax Koncruryuiitnoro Cyny
VYkpainy, 'opuauuHuX JoKyMeHTax BepxosHoro Cyny;

— HaMOLIbII BUKOPUCTOBYBAHI y CYAOBIH MPAKTHII 3arallbHOTEOPETHYHI KOHCTPYK-
1ii 3319 BCTAaHOBJICHHS 1X MPAaKTHYHOI BUTPEOOBYBAHOCTI Ta MiATBEPIKEHHOCTI, 33 IS
BU3HAYECHHSI MOXIIMBOCTEH X PO3BHTKY B MeKaxX HAaBYAIbHOI IWCIMIUIIHM TEOpis Ta
(binocodis mpaga.

Ocob6mmBocTi mpaBo3actocoBHOi fisutbHOCTI €CILJI (HasBHICTE y Tekcti KonBeniii
PO 3aXHCT IPaB JIIOAWHHU 1 OCHOBOIIOJIOXKHUX CBOOOI, sIKOIO KepyeTbes: Cyn, 3Ha4HOI
KUIBKOCTI (hOpMarbHO HEBU3HAUCHUX IOHSTh, 1HAUBIAyalbHA CIPSIMOBAHICTH pIillICHb,
00yMOBJICHa PO3BUTKOM JIOJUHOIEHTPU3MY IMoOcTiiiHa eBomtonis mnosunii Cyny,
MO>KJIUBOCTI 3HAUYHOT'O MPaBO3aCTOCOBHOTO OMIIAY TOlo) Ta craryc pimenb €CILI sx
JDKepesa MpaBa y HaiOHAIBHOMY IIPAaBO3aCTOCYBaHHI! € 00 €KTHBHUM MiAIPyHTAM JUIs
BUKOPHUCTaHHS OCHOBHHUX TMOJIOKEHb Teopii Ta ¢imocodii npasa. Po3rinsHeMo HU3KY
BianoBinHux cnpaB €CILJI y KOHTEKCTI BUKOPHCTaHHS y X MOTHUBYBaJIbHUX YaCTHHAX
3araJJbHOTEOPETUYHOTO aHaAm3y (Tadi. 1).

Tabnuys 1

Howmep cnpasu Cmamms Kousenyii, wo cmana

0cHo6010 Onst piwenns €CIIJT

3acanbnomeopemuyni acnekmu ma
nioxoou, Wo MiCMamoscs y pilueHHi
€Crl

D v. France
(Ne11288/18)

Crattsa 8 KonBeniiii (mpaBo Ha
MOBary 0 MPUBATHOTO 1
CIMEHHOTO YKHUTTSI)

[IpaBoBiTHOCHHH «OATHKO—TUTHHAY,
«MaTH—IUTHHA»

Monica Macovei
v. Romania
(Ne53028/14)

Crarrsa 10 Konpenuii
(cBOOO/a BHpaXkeHHSI MOTJISAIIB)

OOMexeHHs TpaBa Ha CBOOOLY
BUPAXEHHS TOTJIANIB, O € HEOOXiTHUM
y IEMOKPAaTHYHOMY CYCHiJIbCTB1

(Mexxi 31ifiCHEHHSI IPaB JIFOJTUHH)

MenbHUK IPOTH

Crarts 6 KonseHriii

OOMexeHHS MpaBa Ha JJOCTYI JI0 CYIY

Ykpainn (mpaBo Ha cripaBeIMBUI CyT) (Mexi 3aificHEHHSI IPaB JIFOTUHH)

(Ne 23436/03)

Maestri v. Italy, Crarts 11 KonBenuii Bumoru oo SKOCTi 3aKOHY

(Ne 39748/98) (mepenbadeHuii 3aKOHOM)

Kpusinpka Ta Crarts 8 KonseHuii Bumoru 10 3akoHOAaBUOT TEPMiHOIOTIT
Kpusiupkuii (IpaBO Ha TIOBAry 110 KUTJIA)

NpoTH YKpaiHu

(Ne 30856/03)

3alueHKo MpoTH
Ykpainu
(Ne 45797/09)

Crarrs 8 KonseHii
(36upanns iHOpMAIlii CTOCOBHO
TIPUBATHOTO YKUTTSI 0COOM)

BuMOr#  HOPMOIIPOEKTHOT  TEXHIKH:
«3aKOH Mae OyTH JOCTYITHHM i mepen-
OauyBaHUM, TOOTO c(HOPMYITHOBAHHM

JOCTAaTHbO YITKO

! Bapro Tako 3ayBaKWTH, 10, SK BIIOMO, Maibke Y BCIX MPOLECCYATBHUX KOZICKCax YKpaiHH HeOOXiTHICTH
BrKoprcTaHss pimers €CIUT y BITIMBHAHOMY CYIOYHMHCTBI TPaKTYIOTh SIK UM HE HAMBAKIMBIIILY CKIIAZIOBY BEPXO-

BCHCTBA MMPaBa.
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HeoOxinHicTh onepyBaHHS 3araJlbHOTCOPETHYHUMH TIOJIOKEHHSIMHU TIOCTAE 1 TIepe]
Koncrurymiitaum Cynom Ykpainu. TeopeTudHi KOHCTPYKINii BITYM3HSHUN OpraH KOHC-
TUTYLIHHOTO MpPaBOCYIAsI BUKOPUCTOBYE, SIK MPABUIIO, Y BUIAIKAX, KOJIU HAETbCA MPO
BHU3HAYEHHsSI KOHCTUTYLIHHOCTI IIPaBOBUX aKTiB, TiymadeHHs Konctutymii Ta 3akoHiB
VYkpainu. 3 orisay Ha BEMMKUN 00CAT BIATIOBIIHOI MPaKTUKK 3BEPHEMO yBary JIMIIE Ha
JIeKUIbKa BUMAJKIB TIYMau€HHS KOHCTUTYLIMHUX HOPM, 3MOJICJIIOBABIIU BiANOBITHY
TabIuIo (Tadm. 2).

Tabnuys 2

Howmep piwenns
Konemumyyiitinozo
Cyoy Vkpainu

Apeymenmayis, wo micmums y c80ili 0OCHO8I
3a2a1bHOMEOPEeMUUHT NONOINCEHHS

Tlonooicenns 3aeanvnoi
meopii ma ¢inocogii
npasa, BUKOPUCmMani y
€y0080MY piuienHi

Ne 3-pn/2012 Bin
25.01.2012

VkpaiHa sk colliajbHa ep)kaBa BU3HAE
JIFOIMHY HAMBHIIOO COIIAIbHOIO I[IHHICTIO,
PO3MOoAINIsIE CyCIiIbHE 6araTcTBO 3Ti/IHO 3
MIPUHIIMIIOM COLIANBLHOT CIIPABE/ITIMBOCTI Ta
MIKITY€ETHCS PO 3MII[HEHHS TPOMAISTHCHKOT
371ar0/iU Yy CYCIIJIbCTBI.

OCHOBHUMH 3aBJAHHSIMH COIIANBHOT IepIKaBH
€ CTBOPEHHS YMOB JUIS. ..

OpHi€ro 3 03HaK YKpaiHH SIK COLiaIbHOL
JIepiKaBH € 3a0e3IeUCHHS 3arajIbHOCYC-
MIBHUX TOTPeO y cdepi CoIiabHOTO 3aXUCTY
3a paxyHOK KOIITIB JlepaBHOTO OrOKETY
Ykpainu...

TloHATTS Ta O3HAKHK
COLIIAJILHOT IepKaBH

Ne 15-pr/2004 Bin
02.11.2004

BepxoBeHCTBO MpaBa — I1e TaHyBaHHS IpaBa B
CyCIiIbCTBI. BepXOBEHCTBO MpaBa BUMArae
BiJl Iep>KaBU HOTO BTJICHHS Y TIPAaBOTBOPYY Ta
MIPaBO3aCTOCOBHY JIisUIBHICTD, 30KpeMa y
3aKOHH, SIKi 32 CBOIM 3MiCTOM MalOTh OyTH
[IPOHUKHYTI IepeyciM 11esIMU CoLlialIbHOT
CIPaBeJIMBOCTI, CBOOOAH, PIBHOCTI TOILO.
OmHUM i3 eJIEeMEHTIB BEpPXOBEHCTBA IIPaBa €
IPUHLUI IPONOPLINHHOCTI, IKUH. ..

TloHATTS Ta eneMeHTH
BEPXOBCHCTBA TpaBa

Ne 20-pri/2011 Bin
26.12.2011

Hesin’eMHOIO CKJIaIOBOIO IPABOBOTO PETy-
JIIOBAaHHS BIHOCHH Yy cepi colianbHOro
3a0e3neueHHs € BU3HAUSHHS IPaBOBOTO
MEXaHi3My Ta Jiep)KaBHUX OpTaHiB, Ha SKi
MOKJIaAa€THCSl 000B’ 130K BUKOHAHHS
comianbHOI MOJITUKK ACePKaBH y il cdepi

MexaHi3M MpaBoBOroO
peryoBaHHS
CYCHUIBHUX BIJHOCHUH

Ne 4-pni/2008 Bix
01.04.2008

HeyxunbHe nonepkaHHs opraHaMy 3aKo-
HOJaB40i, BAKOHABYOI Ta Cy/I0BOi BJIaI1
KoncruTyiiii ta 3akoHiB Ykpainu 3a0e3mneuye
peatizaliro MPUHIUITY MOAITY BIAAH 1 €
3aMoOpPYKOI0 1X €JHOCTI, BAXKJIMBOIO TEPE.y-
MOBOIO CTa0iIBbHOCTI, MiATPUMAHHS
IpPOMaJICBKOTO MUY 1 371ar0Jiv B JiepyKaBi

IpuHIMT 3aKOHHOCTI
SIK €JIEMEHT IPaBOBO1
JiepKaBU
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3axinuenns mabauyi 2

Ne 1-pn/99 Bin
09.02.1999

3a 3araJbHOBH3HAHUM MIPUHIUIIOM IIpaBa
3aKOHHM Ta iHIII HOPMATUBHO-TIPABOBI aKTH HE
MaroTh 3BOPOTHOI 1ii B yaci. Llel npuHImnn
3akpimieHuit y 4. 1 cr. 58 Koncruryuii
VYkpainy, 3a KO0 J1iF0 HOpPMaTHBHO-
[IPaBOBOI'O aKTa B 4aci Tpeda po3yMiTH TaK,
110 BOHA TIOYMHAETHCA 3 MOMEHTY HaOpaHHs
UM aKTOM YHHHOCTI 1 IPUIIMHAETHCS 3
BTPATOK HUM YMHHOCTI, TOOTO JI0 MO/I1,
(axTy 3aCTOCOBYEThCS TOW 3aKOH 200 iHIINi
HOPMATHBHO-IIPABOBUIT aKT, MiJ

qac JIii SKOro BOHHM HAacTaiaH abo MajM Micle

Hanpswm nii
HOPMAaTHBHO-TIPAaBOBUX
aKTiB y yaci

Ne 22-pr/2003 Bin
25.12.2003

Koncrurymniitauit Cyn Ykpainu B pillieHHi BiJ
13 tpaBus 1997 p. (cnpaBa 11010 Hecy-
MICHOCTI JIeTTyTaTChKOTO MaH/IaTa) BUKJIAB
[IPaBOBY IO3UIIIO, 32 SIKOIO NPUHIIUI
HE3BOPOTHOCTI Aii B Yaci MOIIMPIOETHCS
takox Ha Koncrurymito Ykpainu

-1 -

Ne 4-pn/99 Bin
19.05.99,

Ne 16-pr/2003 Bix
14.10.2003

[Tixg TepMiHOM «aKTH», IO BXKUBAETHCS Y
crarti 91 Koncruryuii Ykpainu, HeoOXigHo
posyMiTu pimenHs Bepxosroi Pagu Yxpainu
y (hopMi 3aKOHIB, IOCTAHOB TOWIO, AKi
npuiimae BepxoBHa Pana Ykpaiau Bu3Haue-
Hoto KoHcrutyiieto YkpaiHu KiTbKiCTIO
rOJIOCIB HAPOJIHUX JenyTaTiB Y KpalHu

ITonsTTs Ta BUIU
MPaBOBHX aKTiB

Ne 7-pn/2002 Bin
27.03.2002

Jo noBHOBaxkeHb Koncturymiinoro Cyny
VYkpaiHu HaJIeXUTb, 30KpeMa, BUPIIIeHHS
MUTaHb 0/10 BiAmoBigHocti KoHcTHTYMIIT
YKpaiHu KOHCTUTYIIHHOCTI) IPAaBOBUX aKTIiB
Bepxosnoi Pagu Ykpainu ta IIpesunenra
Ykpainu, 10 SIKUX BiJJHECEHi K HOPMaTHUBHO-
[IPaBOBI, TaK i iHMBiJyaJIbHO-IIPABOBI aKTU

-1 -

Ne 4-3m Bijg
03.10.1997

CroBocnony4eHHs «Ha0yBa€ YUHHOCTI» Yy

ct. 160 i cioBocmoNy4eHHsT «Habupae
YUHHOCTI» Y 4. 5 ¢T. 94 Konctutynii Yxpainu
MaroTh CHHOHIMIYHI 3HaYeHHs. OO0uIBa BOHU
03HAYarTh, IO BiMOBIIHI HOPMATHBHI
MIPABOBI aKTH BCTYNUJIM B CHITY

YUMHHICTH HOPMATHUBHO-
MPaBOBHX aKTiB
Ykpainu

Ne 3-pni/2012 Bin
25.01.2012

B acrekTi KOHCTHTYIIHHOTO OAaHHS
MOJIOXKEHHS CT. 1, YaCTHH MEpIIoi, TPEThOT
cT. 95 KoHcTutynii YkpaiHu y CHCTEMHOMY
3B’S3KY 3 TTOJIOKEHHSIMH CT. 3, YaCTUHH
nepuioi ct. 17, 4acTHHU TPEThOI CT. 22,

cT. 46, 48 OcHoBHOTO 3aKOHY YKpaiHu Tpeda
PO3YMITH TaKk

Cucremue TIIYMAa4YCHHA



https://zakon.rada.gov.ua/laws/show/v001p710-99#n54
https://zakon.rada.gov.ua/laws/show/v001p710-99#n54
https://zakon.rada.gov.ua/laws/show/v022p710-03
https://zakon.rada.gov.ua/laws/show/v022p710-03
https://zakon.rada.gov.ua/laws/show/v004p710-99
https://zakon.rada.gov.ua/laws/show/v004p710-99
https://zakon.rada.gov.ua/laws/show/v016p710-03
https://zakon.rada.gov.ua/laws/show/v016p710-03
https://zakon.rada.gov.ua/laws/show/v007p710-02
https://zakon.rada.gov.ua/laws/show/v007p710-02
https://zakon.rada.gov.ua/laws/show/v004p710-97
https://zakon.rada.gov.ua/laws/show/v004p710-97
https://zakon.rada.gov.ua/laws/show/v003p710-12#n54
https://zakon.rada.gov.ua/laws/show/v003p710-12#n54
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4174
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4586
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4588
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4588
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4178
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4215
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4215
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4237
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4317
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4323
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O3zHaliomJieHHsI i3 TipakTHKOl BepxoBHoro Cyay mokasye, 10 HaddacTimie e
OpraH CyZ0BOi1 BIIaJM BUKOPUCTOBYE TIOJIOXKCHHS 3arajbHOi Teopii MpaBa y BHIAIKY
HEOOX1HOCTI BIACTYIY BiJ MpaBOBOi MO3MLii, HAsIBHOCTI BUKIIOYHOI MPaBOBOi MpooO-
JeMHU Ta He0OX1JHOCTI PO3BUTKY IpaBa. Po3risiHEMO JeKinbKa CHpas, 3MOACTIOBABIIH iX
y dopmi Tabmumi (Tabdmn. 3).

Tabnuys 3
Howmep cyoosoi Cymbw npaeoeoi npobnemu 3azanvnomeopemuyni
cnpagu NONOJICeHHS, GUKOPUCTAHT
0715 NOOONAHHS NPABOBOT
npobaemu npu po3ensioi
KOHKPEmHOI cnpasu
Ne 18/1544/10 Kounizist HOpMaTHBHO-TIPABOBUX MPHUIIHCIB Komizii Mixk FOpHIUYHIMA
ct. 255 ta 331 I'TIK Ykpainu HOpPMaMH Ta CIIOCO0H 1X
TIOJI0JIAHHS
Ne 927/395/13 Koumizist mixk 1. »a» 4. I ct. 341 T'TIK Vkpaiuu | -//-// -
Ta 4. 5 c1. 74 3akony Ykpainu «IIpo
BUKOHABYE MPOBAHKSHHS
Ne 910/6814/17 | Hey3sromkeHicTh Mik HOpMaMH 3aKOHY IpuxoBaHi HEIOMIKH
Ykpainu Bix 17 6epesns 2011 p. Ne 3166-VI HOPMAaTUBHO-TIPaBOBUX
«IIpo UeHTpalbHi OPraHd BUKOHABYOI BIaJW» | aKTiB Ta CIOCOOM X
ta [Tonoxxenus mpo MiHicrepcTBo 000pOHU TI0/I0JIaHHS
Ykpainu, 3aTBepKEHOr0 nNocTaHoBoro Kabi-
HeTy MiHicTpiB Ykpainu Bif 26 nucTonazia
2014 p. Ne 671, mono po3MexxyBaHHS
MOBHOBaXKeHb MiHicTpa 060oponu Ykpainu Ta
JIep’)KaBHOTO CeKpeTapsi CTOCOBHO BUIAUi
JIOBipEeHOCTEH Ha MPEICTaBHULITBO IEOTO
MiHICTEepCTBA SIK FOPUANIHOT 0COOH, 30KpemMa
W y IIMBUILHO-TIPABOBUX BiJTHOCHHAX
Ne 910/4014/16 | IporanuHa y 3aKOHOIABCTBI. Iporamuuu y
Y BUNAJKY BiIIKOTYBaHHS FOPUINYHINA 0CO0iI | 3aKOHOAABCTBI Ta Criocoou
MaifHOBOT IIKO/TH 3aCTOCYBAHHIO IiUIATal0Th X MOJI0NAHHS
ct. 1173, 1174, 1176 UK Ykpainu, BogHOUAC
MOPS/IOK Bi/IIIKOIyBaHHS HEMaliHOBOT (MO-
pajbHOT) IKOIY, 3aBAAHOI IOpUIMUHII 0c001
BHACJIIJIOK HE3aKOHHHUX JIii OpraHiB IOCYA0BO-
0 PO3CIiAyBaHHS, € HEBU3HAYCHUM, OCKLIBKI
HeMae HaJIe)KHOTO HOPMaTHBHO-IIPABOBOTO
PETYIIOBaHHS TAKOTO MOPSAKY, Y TOMY YHCT
3aTBEPIKEHOT METOIUKH BU3HAYEHHS PO3MIpY
IIKOJIM, & TAKOXK €JIMHOI MPAaBO3aCTOCOBHOT
CY/IOBOi NIPAKTHKH 3 IIbOTO MHTAHHS
Ne 910/1238/17 | IporanuHa y 3aKOHOIABCTBI. - -1 -
Bincyrhicts y cr. 536 1IK Ykpainu diTkoi
BKa31BKH LI0Z0 pO3Mipy IPOLIEHTIB 3a
KOPHUCTYBAHHS YY)KUMH TPOIITIOBUMHU
KOIIITaMH.
CrpaBa



http://www.reyestr.court.gov.ua/Review/75004257
http://search.ligazakon.ua/l_doc2.nsf/link1/an_2018/ed_2018_02_28/pravo1/T_179800.html?pravo=1#2018
http://search.ligazakon.ua/l_doc2.nsf/link1/an_2618/ed_2018_02_28/pravo1/T_179800.html?pravo=1#2618
http://www.reyestr.court.gov.ua/Review/74991006
http://search.ligazakon.ua/l_doc2.nsf/link1/an_2692/ed_2018_07_03/pravo1/T_179800.html?pravo=1#2692
http://search.ligazakon.ua/l_doc2.nsf/link1/an_699/ed_2018_08_31/pravo1/T161404.html?pravo=1#699
http://search.ligazakon.ua/l_doc2.nsf/link1/an_699/ed_2018_08_31/pravo1/T161404.html?pravo=1#699
http://www.reyestr.court.gov.ua/Review/76207287
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2018_07_03/pravo1/T113166.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2018_07_03/pravo1/T113166.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2018_07_03/pravo1/T113166.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2017_05_11/pravo1/KP140671.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2017_05_11/pravo1/KP140671.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2017_05_11/pravo1/KP140671.html?pravo=1
http://reyestr.court.gov.ua/Review/76615046
http://search.ligazakon.ua/l_doc2.nsf/link1/an_844276/ed_2018_07_12/pravo1/T030435.html?pravo=1#844276
http://search.ligazakon.ua/l_doc2.nsf/link1/an_844277/ed_2018_07_12/pravo1/T030435.html?pravo=1#844277
http://search.ligazakon.ua/l_doc2.nsf/link1/an_844964/ed_2018_07_12/pravo1/T030435.html?pravo=1#844964
http://www.reyestr.court.gov.ua/Review/74809461
http://search.ligazakon.ua/l_doc2.nsf/link1/an_843605/ed_2018_03_07/pravo1/T030435.html?pravo=1#843605
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3axinuenns mabauyi 3

Ne 910/23967/16 | IporanuHa y 3aKOHOIABCTBI. -1 -
He xoHkperusalis cy0’exTa, sIKMi IOBUHEH
OyTH BiJIOBiaueM y CIIpaBax 3a 1030BaMU
PO Bi/IUIKO{YBaHHS IIKOAH, 3aBJaHOT
OpraHoM AEpAKaBHOI BIIaJH, HOro ciry>k60B0I0
a00 mocagoBo0 0c00010. Y BUIAAKAX, KOJIH
IIKOJIa 3aBAETHCS OPTAaHOM JIePHKABHOT
BJIa]TU, HOT'O TIOCAIOBOIO 200 CITYKOOBOIO
0c00010, BiJIIKOIOBYBATH TaKy HIKOJY
3000B’s13aHa nepxkasa (cr. 1173, 1174 LIK
Vxpainn)

[IpoBenenmii anamiz mokasye, mo €CIIJI BHKOPUCTOBYe Taki TEOPETHUYHI
KOHCTPYKIIil, K MPaBOBi rapaHTil MpaB JIIOJUHY, IPABOBI BIAHOCHHH, MEXI 31HCHEHHS
npaB moauau. Ockinbku €CII sk mkepeno mpaBo3acTOCOBHOTO BIUIMBY BUKOPHUCTOBYE
KoHBeHIIif0 Mpo 3aXKCT TpaB JIOIUHH Ta OCHOBOIIOJOXKHUX CBOOOJ, y HOTO MpPaKTHII
IPSIMO YH OIIOCEPEIKOBAHO MOXKHA 3HAMTH OUIBLIICTh 0a30BHX MOJIOKEHB 3 TaKOl TEMH
HaByanbHOI auctmIutiHu «Teopist Ta ¢inocodis mpasay sk «IIpupoaHi IpaBa JTOIUHN.
3HayHy yBary NpUAULIIOTH B apryMeHTauiiiHii dacTtuHi pimens €CILJI inTepmpertarii
KOHBCHIIIHHUX OILIHHUX HOPM 3arajioM Ta CTOCOBHO KOHKPETHHMX IPaBOBIITHOCHH.
[IpaBuima TiaymadeHHS Ta 3aCTOCYBaHHS OI[IHHHUX IIOHATH € CKJIAIOBOIO IOPHIMYHOI
TeXHikH [1], BUBUEHHSI SKOT CHOTOJ/IHI (HEeXai 1 Ty)ke OOMEKEHO — OJ{HE IMUTAHHS B TEMI
MIPaBOTBOPYICTD) 3MIHCHIOETHCS CaMe 3arajbHOI0 TEOPIEI0 MpaBa. 3araJbHOTCOPSTUIHHUN
xapakTep MaroTh okpeciieHi CyZoM KpUTepil sIKICHOCTI 3aKOHIB.

Koncturymiianit Cyn YkpaiHw, IHTEpIPETyIOUd KOHCTHTYIIHHI HOPMH, OIEpYE
TaKUMH 3araJbHOTCOPETHYHAMH TIOJIOKEHHSMH, SIK «COLIaNbHA JepiKaBa: IOHATTS Ta
O3HaKW», «BEPXOBCHCTBO IMpaBa: MOHATTS Ta CIEMEHTH», «IIPABOBE PETyIIOBAHHSI CyC-
MUTBHUX BITHOCHHY», «IPaBOBi aKTH: MOHATTS, BUAW», «3aKOHHICTB», «IMHHICTH Ta
HaTpsAM il HOPMAaTHBHO-TIPABOBHUX akTiB». OCHOBOI NPABOTIIYMA4YeHHsS CIYTYIOTh 3a-
raJbHOTEOPETUYHI CIIOCOOU TIIyMaueHHs, y HaBeIeHOMY IIPHKJIaJli CHCTEMHE.

Hapermri y pimennsx Bepxosaoro Cyny Ui MOTHBYBaHHSI OOpaHO Taki IHCTUTYTH
3arajgpHOI Teopil mpaBa K «KOMi3il IOPUINYHUX HOPM Ta CHOCOOM iX IOIOJaHHSY,
«TPOTAJIMHYU Y 3aKOHOIAaBCTBI Ta CIIOCOOM iX TOOIaHH», «IIPUXOBaHI HEJAONIKH HOpMa-
THUBHO-TIPABOBHX aKTiB YKPATHH Ta CIIOCOOH IX TIOHOIAHHSD».

OTOX, HA OCHOBI HaBEJCHOTO MOXKEMO CTBEPIKYBaTH MPO MPAKTHYHY BHUKOPHC-
TOBYBaHICTh y X0OJIi HOPM MIKHAPOHOTO MPaBa Ta MPHITMCIB HAI[IOHATBHOTO Tay3eBOT0
3aKOHOAABCTBA HU3KH 3arallbHOTEOPETHYHUX KOHCTPYKIIIN Ta TOJ0KEHb.

CynoBa MpakTHKa BOTHOYAC LIFOCTPYE HEOOXITHICTh PO3BUTKY 3aralbHOTCOPETUIHIX
MOJIOKEHb Ta 1X ajmanTailii o moTped Oe3mocepeqHbo MpaBo3acTocyBaHHs. Hasememo
npukiany. Sk 3azHaganocs, KOHBEHIISI PO 3aXUCT MpaB JIFOAUHA Ta OCHOBOIOJIOXKHUX
CBO0OOI, SIKY aKTUBHO BUKOPHUCTOBYIOTH €BPOICHCHKII CY 3 TIPaB JFOIUHU Ta BITYU3HSIHI
Cy/, TIepeNoBHEHA OIIHHIMH TMOHATTSIMA. OCOOIUBOCTI 3aCTOCYBaHHS HOPM 3 OLIHHUMH
MOHATTSAMHU CHOTOJIHI PO3TJISNAIOTH JIMIIE HAYKOBIN y CHEUiabHUX IOCiikeHHsx. Hi
CTYIEHTH, HI NPaKTUKU 3 HUMHU (PaKTUYHO HE O3HAHOMIICHI, 10 € 00 ’€KTUBHUM Till-
IPYHTSM JJIs1 CyO’€KTHBI3MY Ta TOMHJIOK. [[bOMy MOBHHHO 3armo0iraTi BBEJICHHS y Kypc
3arajibHOT Teopii Ta (iocodii mpaBa OKPeMOi TEMHU IOpUOUUHA MeXHIKA, Yy MeXax sIKOi
Oy/le BUKIAJATUCS METOMOJIOTISI BUKOPWUCTAHHsS OIIHHUX TOHATh. Ll Tema mMoOBUHHA


http://www.reyestr.court.gov.ua/Review/73533021
http://search.ligazakon.ua/l_doc2.nsf/link1/an_844276/ed_2018_03_07/pravo1/T030435.html?pravo=1#844276
http://search.ligazakon.ua/l_doc2.nsf/link1/an_844277/ed_2018_03_07/pravo1/T030435.html?pravo=1#844277
http://search.ligazakon.ua/l_doc2.nsf/link1/an_844277/ed_2018_03_07/pravo1/T030435.html?pravo=1#844277
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OXOIUTIOBATH TPH OCHOBHI PI3HOBWIM FOPHIMYHOI TEXHIKH: HOPMOIPOCKTHY, MPAaBOTIY-
MauHy Ta IpaBo3acToCOBHY. [linTBepHKEHHAM HEOOXITHOCTI BUBYCHHS HOPMOIPOSKTHOI
TEXHIKUA SIK MEPEIyMOBU CTBOPCHHS SIKICHUX HOPMATHBHO-TIPABOBHX aKTiB € MpPaKTHKa
Bepxosroro Cyay. Sk mpaBuiio, cynd BiJCTYNAOTh Bil iCHYIOUMX TPABOBHX TO3UINHA Y
BHITAJIKY HEJOCKOHAIOCTI 3aCTOCOBYBaHOTO 3aKOHOAaBCTBAa. HedopMaizoBaHicTh mpaBo-
TIYyMa4yHO! JISUTBHOCTI CIOHYKA€ JI0 TEOPETHUYHOTO MOJENOBaHHA (M BiAMOBITHO BHB-
YeHHS1) MPaBOTIYMAUHOI TEXHIKHU (TIpaBUJI, MPUAOMIB, CLIOCOOIB 1 Take iHIIe). CBiqUEHHAM
BXIJIMBOCTI TMPaBO3aCTOCOBHOI TEXHIKH € 3aKpIIUICHHS TPaBWJI CTPYKTYpH3allil IMpaBo-
3aCTOCOBHHUX aKTiB y IIPOIECyaIbHIX KOJIEKCaxX YKpaiHu.

Criocobu 1ojonanHs KoMzl MDK FOPHIMYHHMHM HOPDMAamH OIHOTO YH PI3HHX
HOPMATHUBHO-TIPABOBUX aKTiB BHBYAE JIHIIE Teopis mpaBa. MueThcs mpo BEpXOBEHCTBO
HOPMAaTHUBHO-TIPABOBOTO aKTa BUIIO IOPHOMYHOI CHJIM, HOPMAaTHBHO-IIPABOBOTO AaKTa
MPUHHATOTO Ti3HIIIE, CHEIialbHOTO HOPMATHBHO-TIPaBOro akTa. Ha mpakTuii oaHak
TPAIUIIOTHCS. BUMAJKN KOHKYpEHIIii IBOX ocTaHHIX (opm. HaBenemo mpuiian 3 HUHI
yXKe «ICTOpU4HOTO» 3akoHonaBcTBa. Crarts 29 3akony Ykpainu «IIpo Bumy pany
roctutii» [3] mependavana, mo Bumna paga rocrtuilii, 3a pekoMeHaanieo Bumoi kBami-
(hikamiiHoi KoMicii cynniB Ykpainu BHocwia nojanHs [IpesuneHty Ykpainu mpo npus-
HaueHHs] TPOMaJISHUHA YKpalHM Ha mocaay cyiai Boepie. Jlo moganHs Bumioi paau
IOCTUIIl TOBMHHI Oynu JojaBaTtucsa: 1) pekoMeHpanis KaamidikalidHOI KOMICiT;
2) ocoboBuit THCTOK 3 00Ky KaapiB Ta aBrobiorpadis KaHIumaTa Ha MOCaAy CYII;
3) Kxorii AWIUIOMIB PO OCBITY, HAYKOBHM CTYIiHb YM BYCHE 3BaHHSI, 4) MPUMIPHHUK
pedepary 3 THUTaHb MPABO3HABCTBA, MiJrOTOBAaHWN KaHAMWJATOM Ha IOCany CYAIL;
5) peuensis Ha pedepar; 6) 10BiAKa OpraHy IepKaBHOI MMOJATKOBOT CIy:KOU MO MOAaHy
JIeKJIapalliro mpo MaiHOBHH CTaH 1 oxoau (IOJaTKOBY ACKJIApaIlifo) 3a OCTAHHIA piK
KaHauaata Ha mocany cynai. Haromicte myHkT 11 4.1l cT.66 Ta 4.5 cr. 71 3akonHy
VYkpainu «IIpo cymoyctpiéi 1 craryc cyaniB» [4] ycraHoBmoBaB, mo Bwuma kBaigi-
KaliifHa KoMicig cyaaiB YKpaiHu HajacuiIae 10 BUinoi paau rocTuiii Juime pekoMeHamii
PO MPHU3HAYEHHS KaHIUAATIB Cy My (0e3 BKa3iBKHU Ipo 1HII JOKyMeHTH). KpiM Toro,
Tepestik TOKYMEHTIB, yka3aHud y cT. 29 3akoHy Ykpainu «[Ipo Buimy pamy rocturii,
YaCTKOBO CYIIEpPEUUB IepesiKy JOKYMEHTIB, AKi MoJjae KaHaUIAT Uil yJacTi y Jo60pi Ha
nocaay cyni no Bumroi kBamidikamiinoi komicii cymmiB Ykpaidu, BIAMOBIIHO 10 cT. 67
3akony Ykpainu «IIpo cymoycTpiit i cTaryc cyamiB»: 1) mHCbMOBa 3asBa MPO y4acThb Y
no0opi KaHIWAATIB Ha IOcaxy CyJIai; 2) KOmis IacmopTa TPOMaJsHUHA YKpaiHu;
3) aHKeTa KaHOWIATa HA MOCAAy CyIUIi, M0 MICTHTh iH(MOpMaliio Tpo HbOro; 4) Komii
JUIJIOMIB PO OCBiTy, HAYKOBHH CTYIiHb 200 BYCHE 3BaHHS; 5) BUIIMCKA 3 TPYAOBOI
KHIDKKH TIPO CTaXX poOOTH B Taly3i mpaBa; 6) BHICHOBOK MEIUYHOI YCTAHOBH IIPO CTaH
3JI0pOB’sl KaHAMWJaTa; 7) MHChbMOBA 3rojia Ha 30HMpaHHS, 30epiraHHs Ta BUKOPHUCTAHHS
iHpopMaIlil mpo KaHAMATa 3 METOK OI[IHKKM HOro TOTOBHOCTI JO0 pOOOTHM Ha mMmocaii
CyIUIl Ta MPOBEJCHHS LIOJI0 HBOTO CIelialbHOI TepeBipku. Ll craTTs Takoxk mepen-
Oagaia, 10 BUMaraTy BiJl KaHIUIaTa HaJIJAaHHS 1HITMX JIOKYMEHTIB 3a00pOHEHO.

OTOX, aKkTyaJdbHOCTI HaOyBae TOTpeda meopemuynoco MOOeno8ants i€papxii
€cnocobie no0OIAHHs KOMI3IU MA HeYy3200M4CeHOCmel MidC IOpUOudHUMY Hopmamu. Maio
po3rIAaeThCs Ha piBHI Teopii MpaBa, 10 BIUIMBAE i HAa MPAKTHKY, MUTAHHSI KOHKYpEeHIii
opuanYHUX HOpM'. ITOJIOKEHHS CTOCOBHO KOMi3ii Ta KOHKYpEHIIl IOPUIMYHHX HOPM
MTOBUHHI BUBYATHCS B MeXax oKpeMoi TeMu: «JledekTn y HopMaTHBHO-TIPABOBUX aKTax:
TOHSATTSI, BU/H, CIIOCOOU YCYHEHHS Ta TO0JIAHHSD.

! TTpoGreMaTHKy KOHKYPEHIII FOPHIMYHIX HOPM MH PO3TIISTHYIH pasirte [2, ¢. 111-113].
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[Tonpu 3aranpHOBiOMICTh Ta TaymMadeHHs KoHctutyniiiHoro Cymy YkpaiHu He
3aKPUTO Y TIOBHOMY OOCS31 MUTAHHS 360POMHOI Oii HOPMAMUBHO-NPABOBUX AKMIE Y YACI.
CBiJueHHSIM HEaOCOMIOTHOI ICTUHHOCTI YTBEPKEHUX MiAXOAIB JO PO3yMiHHS 3BOPOTHOT
Ji1 HOpMAaTUBHO-IIPABOBUX AKTIB € OkpeMi AyMkH cyaniB Koncrurymniiinoro Cyny mono
3aCTOCYBaHHS 3BOPOTHO1 Jii y KOHKpETHHMX BHUMaakax. [IpomoHOBaHiI y HaBYaJbHHX
nmociOHMKax 31 3arajibHOi Teopil MpaBa BU3HAYEHHA 3BOPOTHOI Jii MOTPEeOYyIOTh YIOCKO-
HajieHHA. Ha oCHOBI MpoBeJEHUX paHillle JOCHiKEHb MPOINOHYEMO 3BOPOTHY [IiF0 PO3-
[IIAATH, K 3JaTHICTh HOPMATHBHO-TIPABOBOTO aKTa MOIIMPIOBATH MPABOPETYIIATUBHHL
BIUTUB HA BiTHOCWHH, 10 BUHHUKIIM JIO HAOpaHHS HUM YMHHOCTI, noeHAHy 3 TIepeoITiH-
KOIO (aKTiB i HpaBOBl,Z[HOCI/IH MHHYIIOTO, TPUBEICHHAM iX y BiMOBIAHICTE JO HOBUX
BHMOT, KOMIICHCAIII€I0, CTIPSIMOBAHOIO Ha MOJIMIIEHHS MPAaBOBOTO CTAaTyCy (i3M4HUX (32
BHHSATKOM ITOCAJIOBHX) Ta IOPHIUIHUX OCIO.

Yitkoro GpopMyIIOBaHHS NOTPEOYE GUHAUECHHSA MA PO3MEIICYBANHS NPABOBUX AKINI6
HA HOPMAMUBHO-NPABOSI, THOUBIOYATLHO-NPABOGI MA IHMEPRPEemayiliHo-npasosi y
CBITJIi, Ha HaIly AYMKY, AUCKYciiiHoro pimenHs Koncruryuiitnoro Cyny Ykpainu Ne 7—
pn/2002 Bix 27.03.2002 p., BIAMOBITHO IO SIKOTO A0 MOBHOBaXEHb KOHCTUTYIIHHOTO
Cyny VYkpaiHu HaleXuTb, 30KpeMa, BHUPINICHHS MUTaHb MIOAO BiAmoBigHOcTi KoHc-
TUTYLIi YKpainu (KOHCTHTyIIlHHOCTI) TPaBOBHX aKTiB BerOBH01 Pamu VKpamH Ta
Hpesn)leHTa VYkpainu, 10 SKUX BiTHECCHI K HOPMATHBHO- npaBom Tax i lHI[I/IBIJ:[yaJ'II)HO-
MpaBoBi akTH. Mix HUMHU (PAaKTUYHO y 3MICTOBHOMY acCII€KTi MOCTABJIEHO 3HAK PiBHOCTI,
X04a IepIIi MICTAThH MPaBOBI HOPMU (K1 MOBWHHI BiAmoBigatn KoHctuTymii Ykpainu —
MO>XKEMO BECTH MOBY NP0 IXHIO KOHCTHTYIIIHHICTB), a JPYTi — iHJAUBIIyadbHI MPUIIHCH,
MIPUHHATI Ha OCHOBI IUX HOPM (SKi IMOBWHHI BiIIOBIiJATH 3aKOHOJABYMM HOpMaM —
MO>XEMO BECTH MOBY NP0 IXHIO 3aKOHHICTH). OTOX, OCTaHHI, BUJAETHCS, HE MOBHHHI
OIIHIOBATHCS OPTraHOM KOHCTHUTYIIHHOTO IPaBOCYI/SA Ha MPeaMeT KOHCTUTYIIIHHOCTI. Y
MOTIEPETHIX JOCHTIHKSHHSAX, MITPUMYIOUN ICHYIOUI 3araJlbHOTCOPETHUYHI ITiIXOMH, MU
YK€ JeTalbHO 3YNUHSIIMCA Ha KPUTEPISIX PO3MEKYBaHHS HOPMAaTHUBHO-TIPAaBOBUX Ta
IHIUBIyalbHO-TIPABOBUX akTiB [2, ¢.25-26]. BoueBHab MOKTPHHAIBHI ITOJOXKEHHS
Teopii HEe € TMEePEeKOHJIIMBUMHU IS MPAKTUKH, TOMY CIPOOYEMO apryMEHTYBaTH Hally
MO3UIII0 Yepe3 IOPUINYHO-TIPAaKTUYHUIN aHali3 Ha mpukiaai ykasiB Ilpesunenta Ykpai-
HU 3 IUTaHb TpoMaasHCTBa. Bimnosiguo 1o m. 26 ct. 106 Konctutymii Ykpainu: «IIpe-
3UICHT YKpaiHM NPUAHATTSA 0 TPOMAASHCTBA YKpaiHU Ta NPHUIHHEHHS TPOMaJsHCTBA
Ykpainu, po HalaHHS MPUTYIKY B YKpaiHi». KpuTepieM KOHCTUTYIIIHHOCTI TAKHX aKTIiB
€ Te, un BumaHo med akTt I[lpesuaeHTomM VYKpaiHW BIANOBIAHO MO HAaJaHUX HOMY
KOHCTHUTYIIIHHOIO HOPMOIO TIOBHOBaKEHb. BumaeTncs, mme mpaso [Ipe3upenTa i sk MOXKHA
CTaBUTH MUTAHHS MPO KOHCTHUTYIIMHICTh aKTiB, BUIAHUX JUIA HOro peaiizalii (3a Takoi
JIOTIKH (PaKTUYHO CTABUTHCS ITiJ] CYMHIB B3arajli KOHCTHTYIIHHICTh BiITOBIAHOTO MTOBHO-
Ba)XCHHS I1aBU Jepxkasn). CBOE KOHCTHUTYIIIIHE TOBHOBAYKEHHS IOJ0 IPUIHATTS 0COOU
10 rpoMassHCTBa YKpainu [Ipesunent Ykpainu pearnizye, 3aCTOCOBYIOUH HOPMH 3aKOHY
VYxpainu «IIpo rpomansacTBo YKpainu» Bix 19.02.2016 p. Ne 2235-14. BignosiaHo x 10
4. 3 c1. 8 3akony Ykpainu «lIpo Koncturymiitnuit Cyn»: «Cyn He po3risjgae MUTaHb
o710 BiAmoBimHOCTI 3akoHaM Ykpainu akTiB llpesujenta YkpaiHu (HameBHO BKITIO-
yaoud i iHauBixyanbHO-TIpaBoBi). Taki akTH BiANOBIMHO 10 cT. 26 3akoHY YKpaiHu
«[Ipo TpoMaaTHCTBOY» MOXYTh OYTH OCKap>KeHi Y BCTAHOBJICHOMY 3aKOHOM MOPSAKY 110
cyny. BimnoBimHo g0 m. 1 4.2 ct.17 Komekcy aaMiHICTpaTHBHOTO CYJIOYHHCTBA
VYkpaiHu IOpUCHUKINS amMiHICTPATHBHUX CYIIB TOIIMPIOETHCS HA CIIOPH (PI3MYHHX i3
Cy0’€KTOM BJIaJHUX ITOBHOBaXXCHb MIOJI0 OCKap)KEHHS HOTo pilmeHb (HOPMAaTHBHO-
MPABOBHX aKTiB YW MPABOBHUX aKTiB IHAWBiAyambHOI 1ii), Al 4M Oe3MisUTBHOCTI.
SIckpaBUM TIPHUKIAOOM € pO3MIiA BummmM aaMiHICTpaTHBHHM CyAOM YKpaiHH CKapra
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M. CaakamBini g0 [IpesumenTa Ykpainu moz0 mo30aBieHHs HOro yKpaiHCHKOTO rpoMa-
nsHCTBa. HaBeneHe umrocTpye Hey3ropkeHicTh pimeHHss KoHcrutyniiHoro Cynay
VYxpainu Ne 7-pn/2002 Bix 27.03.2002 p. B 4acTHHI BU3HAYCHHS BiJIIOBIIHOCTI 1HIH-
BilyaJIbHO-TIpAaBOBUX akTiB [lpe3umeHta YkpaiHu 3 MUTaHb TPOMAITHCTBA 3aKOHO-
JIABUOMY PETYIIIOBAHHIO OCKAP)KEHHS YKa3iB MPO MPUHHATTS IO TPOMAJISHCTBA Y KpaiHU
(um #ioro mo36asneHHs). Ha Harmry nymky, 3a Takux oocraBun Koncrurynifiaux Cyn mae
kepyBatucs 4. 1 ct. 2 3akony Ykpainu «IIpo Koncrutyniiinuit Cyn Ykpainu» i 1idTi Ha
3acaflax BEPXOBEHCTBA IIpaBa, MEPIIOK CKIAJOBOK SIKOIO BIANOBIIHO J0 BHCHOBKY
Beneniiicekoro Komiciero, cxBanenoro Ha 86 My rieHapHOMY 3acigaHHi (Benertis, 25—
26 6epesnst 2011 poky), € 3aKOHHICTb.

Ha momatok, Ha Hamnry TyMKy, MOTpeOye «MOJEpHI3allii» BU3HAYCHHS MOHSATTS Ta
KIacudikallis iHTepIpeTaniiHO-TIPaBOBUX aKTiB. TpaKkTyBaHHs iHTepIpeTaIliifHO-TIpaBo-
BHX aKTiB K 30BHIIIHIM MPOSB BCTAHOBJICHOTO KOMIIETCHTHUMHU OpraHaMH (OpMalIbHO
000B’SI3KOBOTO TIPaBHJIa PO3YMIHHS 3MICTY IOPHIMYHOT HOPMH Ta iX Kiacudikallis 3a
Cy0’€KTOM TIyMadeHHS Ha aKTH TIyMadeHHS Jep>KaBHUX OpraHiB, OpraHiB MiCLIEBOTO
CaMOBPSTyBaHHs, YIIOBHOBaXCHHUX 3aKOHOM OpraHiB IpoMaachKux 00’enHaHb [5, c. 184]
HE TIOBHICTIO BIJNOBINA€ 3araJbHOTCOPETHYHUM TIOJNOKEHHSM, IO HaOyaw Ha piBHI
IIPaBOCBIJOMOCTI MpPaBHUKA aKCIOMAaTUYHOTO XapakTepy. KoHcTuTyuis Ykpainu Ta BiT-
YH3HSIHE 3aKOHOJABCTBO HE HAJIISE MPABOTBOPYMX CYO €KTIB NMPAaBOM HA aBTCHTUYHE
TIYMa4YeHHs 3arajbHOOOOB’SI3KOBOTO 3HAUCHHS. ICHYrOYa HUHI MPaKTHKA «BiIOMYOTO»
(hopMaIbHO 00OB’A3KOBOTO TIYMAaYCHHS CBOIX HOPMATHBHO-TIPABOBUX aKTiB CYIEPEUUTh
CIEIialTbHO-I03BUTLHOMY TPHUHIINITY: «IO3BOJICHO JIMINE T, MO0 MPSIMO TepeadadcHe
3aKOHOM». HeBumakoBo B OJHIN 13 pemakiiid mpoekty 3akoHy Ykpainum «[Ipo HOpMma-
TUBHO-TIPaBOBI akTW» y cTarTi «OdimiliHe TirymadeHHs, oQimiiiHe po3’ICHEHHsT HopMa-
TUBHO-TIPABOBOTO aKTa» 3a3HAYCHO, MO aKTH OMIMIHHOrO po3’SICHEHHS, SKi BUIAIOTh
MPaBOTBOPYI Cy0’ €EKTH MalOTh PEKOMEHIAIIIHIIA XapaKTep.

Ille omwH, MOXIHUBO OUCKYCIHHUM, BHCHOBOK 3a pe3yJdbTaTaMH O3HAHOMIICHHS,
IpuHaiiMHi 13 pimeHHsMU BepxosHoro Cyay. 3a HallUMM CIIOCTEPEXEHHSIMHU y MOTH-
BYBaJIbHUX YaCTHHAX CYAOBHX PILICHb CKIATHO MPOCTSKUTH YHI(DIKOBAHY CTPYKTYPHY
Ta 3MICTOBHY apryMEHTOBaHICTh BUCHOBKIB Ta Mo3ulliid. Lle miamToBxye 10 IyMKH MPO
JOLUIBHICTh BKJIIOUEHHS 10 KypCy Teopil IpaBa memu npasosa ap2ymenmayis.

HageneHe nae mificTaBu TOBOPUTH PO OOIPYHTOBAHICTD MO3MII CTOCOBHO JOIINBHOCTI:

— TEMaTHYHOTO PO3BHUTKY Ta YAOCKOHAJICHHS HABYAIbHOI NUCHHILTIHU «3arajbHa
Teopii Ta (pizocodis nmpaBay Uu 3anpoBaKEHHS Kypey «IIpobinemu Teopii mpasay,

— HOPMATHBHOTO 3aKPIiIUICHHS 0a30BUX ITOJIOKEHB 3arajibHOT Teopil Mmpapa, 30KpeMa
y 3aKOHaX IPO HOPMATHUBHO-TIPABOBI aKTH Y1 3aCaIH MPAaBOTBOPUOCTI.
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GENERAL THEORETICAL PROVISIONS
IN THE COURT PRACTICE:
THE USE AND NEED FOR THEIR IN-DEPTH STUDY

V. Kosovych

Ivan Franko National University of Lviv,
1, Universytetska Str., Lviv, Ukraine, 79000,
e-mail: kosovych_v@ukr.net

The article analyses the practice of using general theoretical provisions, studied within
the discipline «General Theory and Philosophy of Law», in the argumentative parts of court
decisions. The decisions of the European Court of Human Rights, the Constitutional Court of
Ukraine as well as the Supreme Court were chosen as the objects of the research. It is
established that in its decisions, the European Court of Human Rights often uses such
theoretical constructions as «legal guarantees of human rights», «limits of using human rights»
and «legal relations» as a component of argumentation, defines quality criteria of legislative
acts and approaches to the interpretation of evaluative concepts. Interpreting constitutional
norms, the Constitutional Court of Ukraine operates with such general theoretical provisions as
«social state: concept and features», «rule of law: concept and elements», «legal regulation of
public relations», «legal acts: concept, types», «legality», «validity and direction of normative
legal acts action». Such institutions of general theory of law as «collisions of legal norms and
ways to overcome them», «gaps in legislation and ways to overcome them», «hidden
shortcomings of normative legal acts of Ukraine and ways to overcome them» have been
chosen for argumentation in the decisions of the Supreme Court.

Attention is drawn to the fact that the court practice simultaneously illustrates the need to
develop general theoretical provisions and their adaptation to the needs of direct law
enforcement. The proposal to introduce a separate topic of legal technique into the course of
general theory and philosophy of law is substantiated. This topic should cover three main types
of legal techniques: norm drafting, law interpretation and law enforcement. Emphasis is placed
on the importance of studying the topic «Defects in normative legal acts: concept, types,
methods of elimination and overcoming». In particular, it should formulate a theoretical model of
the hierarchy of ways to overcome collisions and inconsistencies between legal norms.

It is proposed to expand the study of such general theoretical blocks as «Legal
guarantees and limits of using human rights», «Legal acts», «Quality of legislative acts»,
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«Interpretative legal acts». The opinion is expressed about the expediency of studying a new
topic «Legal Argumentation» within the general theory of law.
The necessity of nhormative consolidation of basic provisions of the general theory of law,
in particular in the laws on normative legal acts or principles of law-making is pointed out.
Keywords: general theory of law, practice of the European Court of Human Rights,
decisions of the Supreme Court, legal acts of the Constitutional Court of Ukraine, theoretical
constructions, law enforcement acts, interpretative legal acts.

Cmamms: Haditiwna 0o pedakuii 09.03.2021
nputiHama do Opyky 18.05.2021
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BUTOKH JIbBIBCbKOI'O HAINIOHAJIBHOT'O YHIBEPCUTETY
IMEHI IBAHA ®PAHKA: JEAKI JUCKYCIMHI IINTAHHSA
(10 360-JIITTA BLJI YACY 3ACHYBAHHSA)
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Y cTaTTi npoaHarnisoBaHO Ta BWUCBITIIEHO BUTOKM i NepegyMoBM YTBOPEHHS J1bBIBCLKOrO
YHIBEPCUTETY, HaronoweHO Ha TAMMOCTi OCBITHIX Ta HayKoBMX akageMiyHux Tpaguuii B
YHiBepcuTeTi, nokasaHo, ski 6ynu nepeLukoam B ykpaiHcbkoro Hapogy nepiogy CepeaHboBivys B
ymoBax 0e3fepxaBHOCTi CTBOPWUTW HaLioHaNbHWUA BULLMIA HaBYanbHUWA 3aknag, 3okpema Yy
M. JIbBOBI, PO3KPUTO NEPELyMOBU i Yac CTBOPEHHSI HOPUAONYHOTO hakynbTeTy, BU3HAYEHO MNOro
micue Ta pornb Y JlbBiBCbkOMY yHiBepcuTeTi. 3HauyHa yBara 30cepepkeHa Ha XapakTepucTuui
OBOX TPaauuii BU3HAYEHHs AT 3acHyBaHHSA JIbBIBCLKOrO yHiBEpPCUTETY: CXiQHO-EBPOMENCHKOT
Tpaauuii, SKa CNMpaeTbCA Ha KOPOriBCbKMIA NpuBinen 1661 p.; BoHa mae hbopManbHUin xapakTep,
onepTUi Ha OOKyMeHTanbHi [xepena i 3axigHOEBPOMEWCHKOI TpaauLii, ska CMpaeTbCcs Ha Yac
CTBOPEHHS NepLUOi LUKOMKM 3aXiGHOEBPOMENCHLKOro 3paska y M. JIbBOBi, TakOX CNMpacTbCA Ha
pKepenbHi JOKYMEHTU Ta Ha MiXKHapo4HWIA OOCBIA.

Knroyosi criosa: ocsiTa, Wwkona, 6paTcTea, yHiBepcuteT, YkpaiHa.
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Y 2021 p. B JIpBiBCBKOMY YHIBEPCHUTETI Bil3HA4YarOTh 360-JIITTA BiA 4Yacy Horo
3acHyBaHHs. B cydacHiii Ykpaini JIbBIBCbKUH YHIBEPCUTET € TIAaTpiapXoM cepel yHiBep-
CUTETIB, OJHMM 13 HalAaBHIMMUX yHiBepcuTeTiB CxigHoi €Bpornu. ChoroaHi JIbBiBChKUI
HaIllOHANBHUN yHiBepcUTeT iMeHi [Bana ®dpaHKa € KIACHYHUM BHUIIMM HaBYAIHLHUM
3aKJIaIOM 13 JOBIOTPUBAIUMH AKAJAEMIYHUMM TPAAMIISIMM Ta NPOTPECUBHUMM HAayKO-
BUMH [IKOJIAMH.

VY cydacHill icTopuuHii JiTepaTypi HasBHI HAYKOBi CTaTTi, Y IKHUX TPUBAIOTh aKTHB-
Hi TUCKYCII III0I0 TOYATKiB BUIOI IIKOJIU Y JIbBOBI, BUTOKIB JIbBIBCHKOTO YHIBEpCHUTETY,
MOpPYILIEHO 3alUTaHHs: Yi Hacnpasai JIbBiBcbkoMy yHiBepcuTeTy 360 pokis [2; 3; 6; 17;
19; 22]. CroroaHi BaKIMBO IPYHTOBHO MPOAHANI3YyBATH T4 BHCBITIMTH BUTOKH il miepe-
JYMOBHU YTBOpEHHs JIBBIBCHKOTO YHIBEPCHTETY, HArOJIOCHTH Ha TAMJIOCTI OCBITHIX Ta
HayKOBHX aKaJIEMIYHUX TPAJMIA B YHIBEPCHUTETI, IMOKa3aTH, SKi Oy MEPENIKOIu B
YKpaiHChKOTO Hapoy mepiony CepelTHbOBIUYS B YMOBaxX 0e37ep)KaBHOCTI Ha MUIAXY JO
CTBOPEHHSI HAITIOHAJIHHOTO BUIIIOTO HABYAIBEHOTO 3aKiIafy, 30KkpeMa y M. JIbBoBi. Baxim-
BO TaKOXX PO3KPUTH MEPEAYMOBH 1 4aC CTBOPEHHS IOPUIUIHOTO (DaKyIBTETY, BU3HAUUTH
fioro micie Ta poib y JIbBIBCbKOMY YHIBEPCHUTETI.

© Bbypain B., boiiko 1., 2021
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JloHenaBHa Oysio0 Majio BiJIOMO PO Te, 110 CTOCOBHO JIaTH 3acHYBaHHS JIbBIBCHKOTO
yHiBepcuTery B XIX—XX CT. Ik y cepenoBHIli MpogeciiHuX ICTOPHUKIB, TaK 1 cepen
IpPOMaJICHKOCTI HEOJHOPa30BO BUHHKAIN MEBHI CYMHIBH IOAO Yacy HOTo 3acHyBaHHS,
SIK1 IEpEepOCTaNM B TOCTP1 JUCKYCI PO Te, SIKy caMe MOJil0 HOTpiOHO OpaTH 3a TOUKY
BIJUIIKY B icTOPIi JIEBIBCBKOTO YHIBEpCUTETY.

Sk BUIa€ThCs, HAUTOCTPIl HAyKOBi JUCKycii y JIbBIBCBKOMY YHIBEPCUTETI TPUBAIIU
y cepenuHi XX cT. cepen PaIIAHCHKHX  yHCHHX, SKi Maly BU3HAYAIBHHWHA BIUTUB Ha
nojaibily 100 JIbBIBCHKOTO yHIBEPCHTETY, 30KpeMa i II0J0 AaTH HOro 3aCHYBAHHS.
Ipore i /:mcxycu TPUBAIOTH 1 10 CHOTONHI. SIK BHIAETHCS, YCIIX Y AUCKYCii MATUMYTh
JOOCTITHUKH, SKi CITUPATUMYTHCS Ha HAYKOBI apryMEHTH, IO 3alPOIOHYIOTH ITEPEKOH-
TUBI KOHCTPYKIIii, MIAKPIMJICHI BarOMHUMH JIOKa3aMH, SKi KEPyBaTUMYTbCS TPU HAaIH-
CaHHI CBOIX HAayKOBHX Ipallb peaIbHUMH (pakTaMHu i 00’ €KTHBHICTIO, III0 B PE3YJIbTATI
Ma€ JTIOTIOMOTTH BCTAHOBUTH iICTHHY, ICTOPUYHY CIIPaBEIIHBICTb.

[IporoHOBaHa CTATTSI € CIPOOOIO JOJYYHUTHUCS JO ITi€l TOBrOTPUBANOI JAMCKYCIl 3
MPUBOMY BaXKITUBOTO IHTAHHS, 3 SIKOTO 4Yacy JIbBIBCHKMII YHIBEPCHUTET Ma€ MOYHHATU
CBOIO icTOpit0. HeoOXimHO 3ayBaXKUTH, 1[0 MOXHA BUKOPUCTATH Bl TpajuIii BU3HA-
YeHHs JaTH 3aCHYBaHH: JIbBIBCBKOTO YHIBEPCHTETY: CXiTHO-€BPOIEHCHKY TPAIMIIIO, KA
CIIMPAEThCSI HA KOPOJNIBCHKUI TpuBined 1661 p.; BoHa Mae QopmanbHHN XapakTep,
OIIEpTHI Ha JIOKYMEHTAJIBHI JuKepera 1 3aXiJIHOEBPONEHChKY TPaJIHIIilo, sSKa CIIUPAETHCS
Ha yac CTBOPEHHS MEpLIO] IIKOJIHU 3aXiAHOEBPONEHCHKOro 3pa3ka y M. JIbBOBI, a TaKOX
CIIUPAETHCS HA JDKEPENTbHI JOKYMEHTH Ta Ha MIDKHAPOIHUH TOCBII.

OTKe, PO3MOYHEMO 3 KOPOTKOTO aHaji3y CXiJIHOeBporelchkol Tpaaumiii. Ha cbo-
TOJHI 3arajgbHOBIOMO, IO JIBBIBChKHUI yHiBepcuTeT Oyno 3acHoBaHO 20 ciuns 1661 p.
Came Tonmi koposb Pedi ITocrosmmroi fAn 11 Kasumup mianucaB mpuBiiel po HaTaHHS
«JIpBiBCcEKOMY KoJieriymy ToBapucTBa Icyca TimHicTh AKafemii i TUTYT YHIBEPCUTETY.
[Tonpy meBHUI CynpoTHB BXe Jdif0o4uX KpakiBCBKOTO YHIBEpCHUTETY, 3aMOMCHKOI
akajiemii Ta IIJISXETChKOTo 3araiy, JIbBiBChbKa €3yiTChbKa akaaeMis (hyHKIIOHyBaja 10
1773 p., konu 1i AisutbHICTH Oyo1a MPU3YIHUHEHA Y 3B’ 3Ky 31 3a00poHot0 OpreHy €3yiTiB
[17, c. 504].

Bapro 3a3HaunTH, 1m0 HagaHHA cTaTycy JIpBiBCchKOMY Kousteriymy ToBapuctBa Icyca
rinHocTi Akazemil i TUTYIly YHIBEPCUTETY MaJO MOJITUYHUIN MIATEKCT. AJKe, 3TiAHO 31
ctartamu [agsipkoi yroau (1658 p.), ykinaneHoi mixk YkpaiHoto Ta Piguto [Tocnonuroro,
MTOJILCHKUN YpsA 00IISIB y MaiOyTHLOMY BIIKPUTH B YKpaiHi JIBI BHINI ITKOJIHA-aKaIeMii
Ha IpaBaxX YHIBEpCUTETIB: oJHY B KueBi, a npyry Tam, ae 3HalJeThCs A1 Hel BIIIOBIIHE
micrie [1, c. 357]. Takum MmicTtoM ctaB JIbBiB, ie OyI0 pO3BHHYTE MIKIIHHHUIITBO. AKase-
MisiM OOIIISTHO Ti caMi MpaBa YHIBEPCHUTETY, SKUMH KopHcTyBaBcsi KpakiBChbKuil yHIBEp-
curer. BruimBosi xosa Pedi ITocrmonuTol He BUKIIIOYANM # TOTO, IO I THCKOM ITIEBHUX
MTOJIITAYHUX OOCTaBHH B YKpaiHi MOTJIM YTBOPUTHUCS BJIACHI HAIllOHAIBHI YHIBEPCHUTETH.
MoXIUBICTh CTBOpEHHS B YKpaiHi YHIBEpCHTETIB BHKJIHKaja TPUBOTY KaTOJIMI[BKUX
iepapxii Ta MHUISIXTH, OCOOMMBO THX, YMi BOJOMAIHHS 3HAXOMWINCS HAa YKPAiHCHKHX
3eMiisix. Toai ok €3yITChKUI OpJIeH Yy CIIPaBi 3aXUCTy KaTOJIMIU3MY B YKpaiHi ITOKJIa/aB
oco0nuBi Hazii Ha cBil ocepenok y JIbBoOBi. €3yiTH 3’ssBUiHChH Y JIBBOBI IIe HAIPUKIHII
XVIcr., a B 1608 p. Bigkpuiiu TYT CBOKO CEPEIHIO IIKOJIY-KOJerito. BoHU po3ropHynu
aKTHBHY JiSUTBHICTB, 1100 3ipBaTI/I peaizanito ['agsubkoro 10roBopy. €3y'1'T1/1 po3yminu
MO>KIIUBICTD CTBOPEHHS Ha 0CHOBI JIEBIBCHKOT OpaTchKol mkomu y JIbBOBI yHlBepcmeTy,
TOMy MOCTiHHO JOMaraaucs TepeTBOPEHHS CBOEI IIKONHM-KOJErii B akajemiro. IxHi
CTapaHHS OTPHUMAI HIITPUMKY MOJIBCHKOTO KOPONIBCBKOTO ABOpy. Ilicis HeomHopa-
30BUX Kiomnotanb koposib S II Kasumup 20 ciuns 1661 p. mignmucaB DUIUIOM, SKHMA
HaJaBaB €3yiTChKii Kojerii y JIbBOBI «TigHicTh akageMil i THTya yHiBepcHTeTy» (HiM.
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Universitat, Bix jar. universitas — «3araapHiCTh», «CYKYITHICTBY, UNiversitas magistrorum
et scholarium — cykymHicTh, 00’€IHaHHS THX, XTO BYHTb, i THX, XTO HABYAETHCS) 3
MIPaBOM BUKJIaJaHHS BCiX TOIIIHIX YHIBEPCUTETCHKUX AMCLUIUIIH, MPUCYIXKEHHS BYe-
HHX CTYyICHIB GakanaBpa, JileHiaTa, Marictpa i mokropa [10, c. 16]. V mpusiiei koposns
Big 20 ciuna 1661 p. HaromomeHo: «be3 cyMHIBY, Ay)Xe BaXJIHUBO, 1100 1 B PYCBKHUX
MPOBIHLIAX 1 3€MIIAX TBEpAO Oylia MpOroyoiieHa Hajle)kHa TMoIlaHa MpaBi 1 4eCHOTi; Mu
[“lu I Kasumup] nerxko i oxode OOBenW, IO, 3rigHO 3 Hamum miaTBepIXeHHAM
JIsBiBcbKOMY Koseriymy ToBapuctBa Icyca Hexail Oyne HagaHo TigHICTh AxajaeMmii i
TUTYJ YHIBEpCUTETY... | MOCTaHOBIsIEMO Ha BiYHI YacH, MO0 el [3akiaa] iCHyBaB Imij
Ha3Bow YHiBepcutety» [13, c. 14, 15].

Yupomoxk XIX cT. Tpamuuiiino BBaxanocs, mo JIbBiBCbKMH yHIBEpCHTET OyIo
3aCHOBAHO Ha TijcTaBi AKTy, BUmaHoro immeparopoMm Mocudom II 21 sxoBTHS 1784 p.
Ypourcre BigkputTsa JIBBIBChKOTO YyHiBepcuTeTy BiaOymocs 16 muctomama 1784 p.
3roxom JIbBiBCEKOMY yHIBEpcHTETY OYio IpUCcBOeHO iM’st Dpanma I, sike BiH HOCUB JI0
posnany Asctpo-Yropmunu B 1918 p. B aBCTpiﬁCLKHﬁ nepiof JIbBiBCbKUI yHIBEpCUTET
TOCTYNOBO TEPETBOPHBCA Ha OUH i3 HaWNOTYKHINIMX Yy per10H1 HaBYAIBHUX Ta
HAYKOBHX 3aknafiB. KibkicTk cTyneHTiB y JIbBIBCBKOMY ymBepcheTl ynponoBx 1817—
1848 pp. noctynoso 3pocrana. 3okpema, B 1817-1818 H. p. HamiuyBanocs 869, 1827—
1828 — 1 643, 1847-1848 — 944 ctynentu [18, c. 184]. Jlani npo HamiOHANEHUHA CKIaJ
npuOIM3HI, OCKUIBKM BMBEAEHI Ha IMifcTaBi iHpopMarii Mmpo BIpOBU3HAHHS: I'PEKO-
KaTOJIMKH — II¢ YKPAiHIli, PUMO-KATOJIMKH — MOJISIKK Tomio. Cepel CTyIeHTIB MOCTIHHO
nepeBakany moisiku. Y 1847-1848 u. p. Bonu cranoBumu 57,0 %, ykpaiami — 37,4 %. Y
1847-1848 u.p. y TiMHA31l, fka ¥ jgam icHyBaja NMpH YHIBEpCHUTETi, HaBYAIOCS [0
500 yuaniB [8, c. 42]. ¥ XIX cr. npoGiieMa MONIyKiB iCTOPUYHOTO KOpiHHS JIbBIBCHKOTO
VHIBEPCUTETY OCOOJIMBO HE ITIKaBHJA Hi TOJBCHKHMX, Hi YKPaiHCHKUX JOCIITHUKIB YX
TPOMAJICBKICTh. B aBCTpilichkuii Tepion maHyro4orw Oyna jymka npo Te, JIbBIBChKHi
yHIBEepCUTET 3acHyBanu ['abcOypru, a Tounime imneparop Mocug 1I. Ha xopucts 1poro
POMOBJISIB 1 To# (akt, mo # y dyHmauiiinomy muromi Mocuda II Bix 21 xoBTHs
1784 p., 1 numomi imneparopa ®paHua I He MicTHIIOCS JKOJHOT 3raj KU MPO €3yiTChKY
aKaJeMilo, SIK 3peIlTolo, 1 Mpo Oyab-AKi iHII HaBYANbHI 3aKJIaay, 0 (GYHKIIOHYBAIH B
MicTi y moaBcTpiickuit epiox [17, c¢. 505].

VY apyriii nmonoBuHi XIX cT. BinOynucs 3Ha4YHiI 3MIiHU B COLAJIbHO-€KOHOMI4HOMY,
MOJIITAYHOMY Ta KYJbTYPHOMY JKHTTI OaraTOHAIlIOHAJIbHOI ABCTPIHCBHKOi, a 3rojoM
ABcTpo-YropchKoi iMItepii. Y Tol yac 3HaYHWH IHTEpeC BUKIUKAIOTH IUTAHHS TPAKTY-
BaHHS icTOpii cTBOpeHHsS JIBBIBCHKOTO YHIBEPCHTETYy, SKI IOYalld aKTHBHO OOro-
BOPIOBATH TMOJBCHKI Ta YKPATHCHKI ITOJIITHKH, HAYKOBIN, rpoMaachki misai [17, c. 505].
[Ticns Becun HaponiB 1848 p. crae MOAHMM TIONIYK CBOTO iCTOPUYHOTO KOPIHHS,
MTOYMHAIOTHCS BiJ3HAYCHHS HAIIOHAIBHUX CBSAT, ICTOPUYHMX TOJil Tomio. Came ToJi
YaCcTHUHA TMOJBCHKUX 1HTENEKTyalliB TIOYMHAE 3BEPTAaTHCA N0 JaBHIX MOJbCHKUX YHIBEp-
CUTETCHKHMX TPaIullii, sIKi BOHU TOB’sI3yBasn 13 JIbBIBCBKOIO €3YITCHKOIO aKaJeMi€lo.
Toni x 3’sBIAETHCSA Neplle KOHIENTyadbHe OaueHHs icTopii JIbBIBCHKOTO YHIBEpCHTETY,
ske Oylo BUKIaJIeHEe y (yHIaMEHTAaJIbHOMY NBOTOMHOMY BuaanHi 1894 p. ABtopamu
«Ictopii JIbBIBCHKOTO yHiBepcUTETY» Oynu moibcbki BueHi JlronBik dinkens (1858—
1930) i1 CranicnaB Craxuncekuid (1853-1935) [20]. dns Hac mikaBo, mo CraHicnaB
CraXVHChKHHA OYB BHITYCKHHKOM IOPHIUYHOTO (hakyibTeTy JIbBIBCHKOTO YHIBEPCUTETY,
OJTHUM 13 HaWOULTBII BIiMOMHX JIbBIBCHKMX KOHCTHUTYI[IOHATICTIB Hampukinmi XIX
moyatky XX CT., SIKHH CTBOPHB BJIACHY HAayKOBY mikomy. Ilicis 3akiHueHHsS YHiBep-
cuTeTy mpamtoBaB y JIbBiBcbKOMY HamicHUITBIL. Y 1879 p. 3aXUCTHB IOKTOPCHKY, Y
1883 p. — raOimitamiiiny mucepramito. Y 1889 p. oTpuMaB 3BaHHS HaJI3BUYAlHOTO
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npodecopa MoJIiTHYHOTO MPpaBa i 0YOJIUB HOBOCTBOPEHY Kadeapy MOiTHYHOTO mnpaBa. Y
1895-1896 pp., 1918-1919 pp. — nekan ropumuuHoro Qaxynbrery, 1913-1914 pp. —
pekrop JIbBiBCBbKOTO yHiBepcHTeTy [5, ¢. 53].

VY KOHTEKCTI pPO3KpUTTSA wmiel Temu JIs Hac ABOToMHa «lcropis JIbBiBCHKOTO
YHIBEpPCUTETY» IliKaBa 3 oIjisiay Ha Te, o Jlroasik iHkenb, SKUM BIANOBINAB 3a
HaIMMCaHHA Ti€l YaCTHHHU Tpalli, 0 OXOIUToBaia mepion A0 1869 p., ogHUM 13 mepuImx
crpo0OyBaB HAayKOBO OOIPYHTYBaTH TpPaAMLiI0 BeACHHS icTopii JIbBIBCBKOTrO yHiBepcHU-
tety Big 20 ciuns 1661 p. Lle Oymo moyaTkoM TpUBAIMX 1 aKTHBHUX IMCKYCIH MiX
MOJISIKaMH U yKpalHmsMu y ['anuduHi o0 BUTOKIB Ta 4Yacy 3acHyBaHHS JIBBIBCBKOTO
yHiBepcuTeTy. Buciosnena y nsotomHil «Ictopii JIBBIBCAKOTO YHIBEPCUTETY» Te€3a IPO
HEOOXIHICTh TMOMIYKY ICTOPHYHOTO KOpiHHS JIBBIBCHKOTO YHIBEPCHUTETY Came Bill
1661 p. BUKJIMKAa Y TOTOYaCHOMY TaJIMIIBKOMY CYCITIILCTBI HETaTHBHY peakiito. [Ipotu
Takol aTH 3acHyBaHHsI JIbBIBCHKOTO YHIBEPCUTETY BHCTYIMIM YKPAaiHCHKI JOCIIIHUKH,
30Kkpema ictopuk bornan bapsinceknii (1880-1958), kotpuii y 1912 p. min ncesnonimom
«T. BinkoBcekuit» omyOuikyBaB HeBenuky Opourypky «Hocud Il un SIn Kasumup?». ¥
Hilf aBTOp TOJIOBHUII HAroiaoc y JIbBIBCHKIN YHIBEpPCHUTETCHKIM Tpanuiii 3poOuB Ha
BigkpurTi Mocupincekoro yriBepcutery B 1784 p. Ta miamas cyMHiBYy paBo €3yiTchkoi
akajeMil Ha BIINOBiAHE 3BaHHS, 3aKUJAI0OYHU ilf, y TOMY YUCIIi, BIACYTHICTb HAJIEKHOTO
npaBoBoro crarycy [17, ¢. 506].

ITicast posmany ABctpo-Yropiuau (B xo0BTHI 1918 p.) 1 BHACTiq0K maminHs 3axia-
HO-Ykpaincbkoi Hapoanoi Pecniyoniku (3YHP) y munai 1919 p. Ta 3axorutens I1oib-
e 3aXiTHOYKPaiHCHKUX 3eMeTb 3a IOTIOMOT0t0 AHTaHTH, Y JIbBIBCEKOMY YHIBEpCHTETI
OyJIo JTIKBiOBaHO BCi Kadenpu 3 yKpaiHCHhKOK MOBOIO BUKIIAJAHHA, YCiX Mpodecopis-
VKpaiHIliB 3BUIBHEHO 3 poboTu [14, c.54]. 3arajoM Iie YHEMOXJIMBHIO TIepPErJIsi
00’€KTUBHOI JaTH 3acHyBaHHS JIbBIBCHKOTO YHiBepcuTeTy. HaykoBa Ta OCBIiTHS isUTb-
HICTh, 110 TpoBaamiacs y JIbBIBCBKOMY YHIBEPCHTETI, MOCTYIIOBO TEpETBOpPHIIACS Ha
HaJiMHUI IHCTPYMEHT MOJIOHI3AINT 3aXigHOyKpaiHChKoro Hacenenus [17, ¢. 507].

ITpuennanns y 1939 p. 3axigHOYKpaiHCBKUX 3eMenb 10 ckiany YkpaiHcekoi PCP
BIZIKPUJIO HOBY CTOPIHKY B icTopii JIbBIBCHKOTO yHiBepcUTETy. Y HMisNIbHOCTI YHiBepcH-
TeTy BiAOynucs 3Ha4yHi 3MiHU. HOBHM 3MICTOM HAIlOBHMJIMCS HaBYAJIbHHNA 1 HAYKOBUH
npolec. Ymepiie B HOBITHIN icTopii yKpaiHChKa MOBa CTajla MOBOIO FOPUAMYHOI OCBITH
1 Hayku [10, c. 141]. PagsHchke KepiBHUITBO JIbBIBCHKOTO YHIBEPCHUTETY CIIOYATKy HE
HA/IaBaJI0 CYTTEBOTO 3HAYCHHS NHWTAHHIO BU3HAUCHHS JATH CTBOPCHHS YHIBEPCHUTETY,
OUTBIIY yBary akIeHTYBaJIO Ha THX CYTTEBHX 3MiHaX, KOTpI BiIOYJIHCS B YHIBEpCUTETI y
TOM yac.

IikaBi moii o0 (GopMyBaHHS HOBOTO OaYeHHS MUHYJIOTO JIBBIBCHKOTO YHIBEpCH-
TETy Tovalucs HaBecHi 1945 p., ko pekTopoMm JIBBIBCHKOTO YHIBEPCHTETY OYIIO
MpHU3HAYEHO icTopuKa 3a (paxom [Bana bemskesnua (1905-1984). Y Tomy x 1945 p. 6ymo
3pobieHo cnpoby opranizyBatu My3eii icTopii JIbBIBCBKOTO YHIBEPCUTETY, IO MOKIAIO0
MOYaTOK HOBIM AMCKYCil mpo naTy Horo 3acHyBaHHS. [l yKNaJeHHS KOHIICMIUI Ta
CTaTyTHHUX JOKYMEHTiB My3ero OysI0 CTBOPEHO aBTOPUTETHY KOMICIIO, 0 SKOT yBIAIIIH
BUKOHYBau OO0OB’sI3KIB JieKaHa icTopuuHOro axyinerery Bomogumup TopOartiok,
B. 0. JUPEKTOpa <DyH;[aMeHTam>Ho'1' (3 oceni 1945 p. — HaykoBoi) 6i6miotrexu JIpBiBChKOTO
yHlBepcheTy Ta KePiBHUK Ka(bez[pn ictopii CPCP Bacuns Oceunncbkuii (1904— 1981) Ta
TPOE BiJOMUX 1 aBTOPUTETHHX SaXIZ[HOYKpalHCLKI/IX VUCHHX — 3aBiayBad Kaq)e;[pn icTopii
Ykpainn npodecop IBan Kpun’sikeBud, 3aBimyBau Ka(bez[pn YKpaiHCBKOI JiTeparypu
akajeMmik Muxaiino Bo3Hsk Ta 3aBigyBau Kadenpu cioB’sHCBbKOI (hinonorii mpodecop
Inmapion Caenminpkuii [17, c. 508]. Came ms kowmicis y kBiTHI 1945 p. 3amponoHyBana
TaKy KOHIICMIit0 icTopii JIbBIBCHKOTO YHIBEPCHTETY, Jie MOYATKOBOIO TOYKOI 1CTOpIi
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JIbBIBCHKOTO YHIBEpCHUTETY BH3HAYECHO HE KOPOJIBChKHMW TpuBinei 1661 p., a MOMEHT
CTBOPEHHS Y CIICHCHKOTO CTaBPOIIIriiChKOro OparcTa (movasno JisuIbHICTh 0i3bko 1439 p.
Ta 3rajJlyBaHe BXK€ B ICTOPHUHUX JiKepenax mij 1463 p.) Ta HOro mKoid, 3aCHOBAHOI y
JIbBOBiI 8 >x0BTHS 1586 p., a KjIacU4YHA YHIBEPCUTETChKA ICTOPiS LOIO HABYAIBHOTO
3aKianay mounHanacs juire 3 1784 p. [2, c. 138]. 3ampomnoHoBaHa Ii€0 aBTOPUTETHOO
KOMICi€I0 yKpaiHChKUX HAYKOBIIIB KOHIICMIiS, Ky MM HOJUISEMO, € IUIKOM CIYILIHOIO,
amke y XVI-XVIII cT. neHTpaMn KyJIbTYpHOTO XHTTS Ha YKpPaiHCBKUX 3eMIBIX Oyian
OpaTcTBa SIK HALllOHAIBHO-PENIriiHI TPOMaJIChKI OpraHizaliii yKpaiHChbKUX MPaBOCIABHUX Ta
VHIHHAX MilllaH, SKi BUHUKIA Ha 0a3i TpaauIiiHUX LEPKOBHHX OpaTcTB TIpH Tapa-
(GisTBHUX XpaMax. Kopucryrounce Hl,Z[TpI/IMKOIO YKpaiHCBKHUX MIIIaH Ta TyXOBEHCTBA,
BOHH CIIPHSUTH MOUIMPEHHIO 11IeH TyMaHi3MYy, PO3BUTKY HayKu 1 mkigpHUITBA. Haiinas-
HIIMM B YKpaiHi Oyyno YcIleHChbKe CTaBpoIliriiickke OpaTcTBo y JIBBOBI, sike cTaio
BH3HAYHUM YKPAiHCHKUM KYJIBTYPHUM LIEHTpOM. 3acHoBaHa y JIbBOBI 8 x0oBTHS 1586 p.
[IKOJIa Jisiyia Ha TiJCTaBl OKPEMOro, BI/Ip06JI€HOFO 3aCHOBHHMKAMH 1 MEPIIAM PEKTOPOM
HIKOIH ApCEHieM, CTaTyTy («ITopsimox mxineHMi» 1591 p.), sxuii nepenbayas qeMoKpa-
THYHI OCHOBH opramsauu HaBUYaHHS, IIKOJIA Mala BJIACHY JIPYKapHIO (CTenaH Jpoman,
1460 p.), 110 BiIMOBIAaTI0 €BPONEHCHKUM TPaIHIisAM 3aI0YaTKyBaHHS YHIBEPCHTETCHKOT
OCBITU. Y cTBOpeHil B 1586 p. y JIbBOBI OpaTchKiif KO BUBYAIH LIEPKOBHOCIIOB THCEKY,
IpeubKy, JATUHCBKY 1 MOJIbChKY MOBH, MATEMATHKY, IPaMaTHKY, PUTOPHKY, aCTPOHOMIIO,
¢inocodiro Ta iHII AUCIUILTIHK; OpaTchka IIKoja Mana cBiif craryr. Jlo JIbBiBChKOT
OpaTchKOi MIKOJIW MpUMalTi Ha HABYaHHS HE TUTBKH JITel MIIlaH, alle i HIKYUX BEPCTB
HaceJieHHs 31 JIbBOBa Ta IHIIMX MICT i ¢l YKpainu. HaBuaHHS MpOBOIMIIOCS TOMIITHBOIO
PYCHKOIO (YKPaiHCBHKOIO) JIITEpaTypHOIO MOBOIO. BHBYAIN PUTOPHUKY, TPAMATHKY, MIITHKY,
TIAICKTHKY, & TaKOX apu(METHKY, T€OMETpPII0, acTPOHOMIIO, (iocodiro, 6OrocioB’s,
My3uKky. llIkoia Oyia i ocepe KoM PO3BHTKY XOPOBOTO CITIBY Ta YKPaiHCHKOTO IIKLIb-
Horo tearpy [11]. I3 karamory Oparchkoi 0i0JiOTekH BOAYaeThCs, MO 3HAYHY YBary
OpUAULUIM TBOpaM KJIACMYHMX aBTOpPIB: TyT Oyiau BumaHHsS Apuctotens, OBsinif,
Beprinis, Banepis Makcuma Ta iHmux. Y 1591 p. Oyna HagpykoBaHa rpeKo-CclIOB’ SHChKa
rpamatuka «Anenbporec», CKIaJeHa YUHIMH KON Yy yduTeneM ApceHiem EmacoHcs-
kuM. Unenu JIbBiBCBKOrO OpaTCTBa IIaHYBANIM HABITh INEPETBOPUTH CBIM «TiMHACiOH»
(Tak BOHM Ha3UBAJIH IO IIKOJIY) B YHiBepcHTeT [4, c. 349].

IIpore pansHchKe KepiBHULITBO JIBBIBCHKOTO YHIBEpCHTETYy HE IOTOAMIOCS 13
3anpornoHoBanor 1. I1. Kpum’skeBuueM 1 HOro OJHOIYMISIMH KOHIICTIIIEO TaBHBOT
icTopii JIbBIBChbKOTO YHiIBepcUTETY. Sk HAacHimoK, y BepecHi 1946 p., 1. I1. Kpun’skeBuua
ne-akro, Bucnamyu 3i JIbBoBa, 3BUTLHWIN Bijx Tpaili B JIbBIBCBKOMY YHIBEpCHTETI, HOTO
3BUHYBAaTHIIN B «YKpalHCBKOMY OypiKya3HOMY HarfioHami3mi» i 1946 p. BiH pasom i3
YaCTHHOIO JIbBIBCHKHX HAYKOBIIB OyB repeBeeHuid 10 Kuegra.

Huckycii mpo naty 3acHyBaHHS JIBBIBCHKOTO YHIBEPCHUTETY TPUBAIH YIIPOIOBK
HACTYITHUX JECATH pOKiB. AKTHBI3yBajJacsi AUCKYCisS IIOAO MOYaTKiB JIBBIBCHKOTO
YHIBEPCUTETY OCOOJINBO Y mepirii monouHi 1950-x pp., micis Toro sk mocagy pekTopa
3aifHsaB €BreH JlazapeHko. Y pe3ynbTaTi akTHBHUX JTUCKYCIH 3 y4acTIO BHILOTO PajITHCh-
KOTro KEpiBHHUIITBA caMe 3a 4aciB pekTopcTBa €BreHa JlazapeHka mepeMmoryia TyMKa,
3TiAHO 3 SIKOI0 JIaTOI0 3aCHyBaHHA JIbBIBCHKOTO YHIBEpCHTETY OYy/IO BHPIIIEHO BBaXKaTH
1661 p. IctopuuyHe OOIPYHTYBaHHS TaKOrO pILIICHHS HAJaB BIAOMHMH YKpaiHCBKHIM
icropuk SpocimaB Kick. Tomi  Oyio BHpIIIEHO MiArOTYBaTH JCTAIbHY ICTODPIFO
JIbBIBCHKOTO YHIBEPCHTETY Ta BWIATH BIANOBITHWIA 30ipHUK JDOKyMeHTIB [17, c.518—
519]. ¥ Tomy x 1961 p. Oynmo omybmikoBaHo Oykiet min Ha3Boro «300 poki JIbBiBCH-
KOro yHiBepcutery» [9], skuii Ha HaWOMIKYMX ABa AECATHITTSA cTaB OQiliiHO0
ICTOPIEIO IBOTO HABYAJILHOTO 3aKIIadYy.
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Ha mouatrky 1961 p. mepen kepiBHAUTBOM JIBBIBCHKOTO YHIBEPCHTETY IMOCTAIIO
3aBIAaHHS BHU3HAYCHHS KOHKPETHOTO ITHS Ta (opMmary Bia3HaueHHs. J0gaTKOBUM Imomi-
TOBXOM JI0 IIbOTO CTajlo HaropokeHHs JIbBIBCHKOTO yHiBepcuTeTy y BepecHi 1961 p.
opaeHoM JleniHa. Ypouuctocti 3 Haroau 300-1miTHROrO 1OBiCI0 JIBBIBCHKOTO YHIBEpCH-
TeTy BiOynucs B xOBTHI 1961 p. 1 3aKkpiliiIM y CBLIOMOCTI 3Ha4YHOI YaCTHHHU JIbBIB SH Ta
YHIBEpCUTETCHKHUX YYEHUX TPAJULIiIO Big3HadeHHA 1661 p. sk naTu 3acHyBaHHS JIbBIBCh-
Koro yHiBepcutery imeni IBana ®panka [17, c.500]. g Tpamuuis y JIbBiBCcbKOMY
YHIBEpCUTETI Oyna CIpUMHATA MICIIS IPOTONOLIEHHS AEPKABHOI HE3aJICKHOCTI Y KpaiHU.

e 6imbr TOMHpPeHa KOHIICTIIIiS iCTopi‘l' JIbBiBCEKOTO yHiBepcheTy, Ky MU YMOBHO
Ha3BaId SIK CXl,Z[HO€BpOHeI/ICI>Ka Tpam/mm 3acHyBaHHs yHiBepcuteTy. [Ipore Baprto
PO3TIIAHYTH 3&X1HHO€Bp0HeI/ICLKy TpaIuLio 3acHyBaHHS JIbBIBCHKOTO yﬂlBepCHTeTy

CrporofHi Aenaii yacTillleé BHCIOBIIOIOTHCS AYMKH, IPOMOHYIOTHCS HOBI IiIXO.H,
TOOTO 1HIIIA METOAMKA MO0 3’ SICYBaHHS TOYKH BiJUTIKY JIBBIBCBKOTO YHIBEPCHUTETY, SIKi
TPYHTYIOTHCS, HacaMIlepe T Ha 3rakax Ipo MEepIi KON 3aXiTHOEBPOIIEHCHKOT0 3pasKa.
Ha cporonHi geski iCTOPUKH, CIMPAIOUYHCh HAa 3aX1AHOEBPONEHMCHKI TPaAMLii Ta Mixk-
HapOJIHUH JTOCBiJ], BUCIOBIOIOTE JyMKH IIPO T€, 110 BUTOKU JIbBIBCHKOIO YHIBEPCUTETY
Tpeba BUBOJUTH BiJl Yacy CTBOPEHHS MEPIIMX LIKUI NMPH LEepPKBaX, Y SIKUX BUWIHA AiTeH
YUTaTH LEPKOBHOCIOB THCHKOK MOBOIO, IUCBbMY, PaXyHKY, LIepKoBHOrO criBy. [IpoTe mi
OYMKHd He cIpuiiMae JeXTO 3 ICTOPHUKIB uepe3 BIJCYTHICTh JOCTaTHBOI KUIBKOCTI
ICTOpUYHUX HepIopKepen. Bapro 3a3HaunTy, 1o npodeciiiHi icTOpUKN He MaJll HaJIeXK-
HUX YMOB OO’€KTHBHO BHWBYATH IMHUTaHHS IPO JaBHI iCTOPHYHI BUTOKW JIbBIBCHKOTO
VHIBEPCUTETY, OCKUIBKYM TPHBAIHHA Yac JAep>KaBOTBOPYI IPOIECH, OCOOIHMBO HA 3aXiTHO-
VKpaiHChKHX 3eMIISIX, OyJIu TiepepBaHi, He OyJio HaIllOHAJIBHOI Jep)KaBH, y SKiii On
BEJIUKY yBary MpUALISUIA BUBYCHHIO, 30KpEeMa, 1 iCTOpii HaI[lOHAIBHOT OCBITH Ta HAYKH, a
OKYTIAIiiHI JIepXKaBH, y CKJIalll SKUX MepeOyBaiy 3axiTHOYKpPaTHCHhKI 3eMITi, 3HHUIIYBaJIN
ICTOPUYHI TIepIIopKepena, Vv SKUX MicTwiiacs iH(opMallisi Mpo iCTOpi0 YKpaiHChKOTO
Hapoay, HOro JepkaBHICTh, IPaBoO, KyJIbTYpy, B TOMY YMCIi OCBITY i Hayky. IIpote
eTHIYHI YKPaiHCBKi 3eMJIi, yKpaiHChKa Hallis (Hapo[), MparHeHHs 10 3HaHb, 10 3400yTTs
OCBITH, OCBITHI Ta HayKOBI TpaauLii OyiH i € 6e3nepepBHUMH.

ITpoBoastuM iCTOPUYHO-TIOPIBHSIBHUI aHAJI3 3aCHYBaHHS LIKLT SIK B €BPONEHCHKUX
JepkaBaxX, Tak 1 Ha yKpalHCBKHUX 3eMJIIX, 30KpeMa y M. JIbBOBI B cepeaHbOBIUHMMA
nepiof;, TO CUTYyallist Oyia HECHpUSATINBA uepe3 BTpaTy ['anuibko-BoauHCEKOI 1epkKaBH.
[Tosbchki okynanTy y 1340, 1349 pp. BUBE3JIM UM 3HUAIIMIIH JIITOIMCH, TPAMOTH, XPOHIKA
Ta iHIOI Tiepriopkepenia daciB [ anuibko-BonuHCBEKOI aepikaBH, sSKi MICTHIU 1H(OP-
MaIIito MPO JIePKABHO-TIPABOBHH 1 OCBITHIH PO3BUTOK y [ anuiibko-BomuHCHKIH aepkaBi.
Baxxo morogutucs 3 TUM, II0 Y BHCOKOPO3BUHYTIH, aBTOPUTETHIH Ha MIKHAPOTHOMY
piBHI [anmnbko-BovHCEKINA aepikaBi He OyJIO MK, HE MHCAIKCS JITOMHCH, HE OYyJ0
moTpeOH B YPSMOBISIX, CYIISIX, CBSIIEHUKAX TOImO. BapTo 3ragatu kHs13s Boxoanmupces-
koro i bepecreiicbkoro Bomomumupa Bacunbpkobmua (1247-1288) waciB [Namuipko-
BonuHCBKOT IepkKaBH, SIKOTO JITOMHCEIh 300pa3uB K 3pa3KOBOTO KHA3S-XPUCTHSIHUHA,
akuit yntaB CesimienHe ITucanHs, miagTpUMyBaB YEHIIB Ta CBSIMICHHOCTYXuTelniB. Ilpu
nBopi BomogumMupa Ta 3a #oro y4acti JisiB HOTYXHHH OCepeIOK KHIDKHOCTI — CKPUITO-
piii, 6ibmioTeka, JiTepaTypHe Koj0, Ae OyB ynopsakoBanuil I1iBIeHHOPYCHKUIT JliTONNC-
Hui 3Bi7 (JliTomuc PyCLKI/H‘/‘I) Ta HalucaHa MOro 3aBepllajbHa YacTHHA — TaK 3BaHUM
lamuupko-BomuHcbkuit mitonme. AGO 1me OIUH He3aIIePeUHHI (aKT BHCOKOPO3BH-
HyTocTi ["amumpko-BonmHCRKOI AepkaBu, 30KkpemMa i B mHTaHHAX ocBith. Y 1339 p.
ranunbko-BonmHCbkn KHs13b HOpiit 11 bonecnas BumaB rpamory micty CsHOK, 32 SIKOIO
BOHO OTpHMAIIO MarneOyp3bKke MpaBo (iCTOPHYHO OTHE 3 MEPIINX YKPaiHCHKHUX MICT, SIKi
OTpUMAJTK HOT0) 1 CTaJ0 YMMAaJIMM TOPTOBO-PEMICHHYMM ocepeakoM. Ll rpamora Oyna
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HaNyCcaHa JIOCKOHAJIOK JIATHHCHKOK MOBOIO, a II€ CBIYUTH PO Te, MO Yy TOH 4ac ii
IPYHTOBHO BHBYAJM. 3 IIbOTO BUILIMBAE, IO PO3BHTOK OCBITH y ['anmuipko-BonuHChKil
JepxkaBi OyB Ha BUCOKOMY sIK JUIsl Toro dacy piBHi. IIpote y XIV cr. Iamunbki 3emii
3axonuB noiubchkuil kopons Kasumup III (1349-1370), micns #oro cmepTi BOHU
Bifiiinum 1o yropeekux marHatiB (1370-1387), srogom 3 1387 mo 1434 pp. ykpaiHchbki
raJIMIbKi 3eMJI1 mepe0yBalid B OCOOUCTIH BIACHOCTI MOJILCHKOT KOPOJIeBH S Biry, a micis
i cMepTi y BIaCHOCTI NOJbChKOro kKopons Brnanucnasa II fraiina, 3 1434 no 1569 pp. y
cxnani ITonscbkoro KOpostiBcTBa, a ynponoBx 1569-1772 pp. y cknaai Peui Ilocnonu-
toi. [lepeOyBaHHS yKpaiHCHKUX TAIHIBKAX 3eMellb y ckiaai [lonbcskoro KopomiscTa, a
3romoM Peui TTocronuToi HEraTHBHO TO3HAYMIIOCS HAa PO3BUTKOBI, 30KpeMa YKpaiHCHKOi
Hayku 1 ocBiTh. Buma Bmama Pedi Ilocmonmroi ymHMIA TEPENIKO/ CTBOPCHHIO Yy
lanwauai BUIIOT IIKOMH, sIKa MOTJIAa O CTaTH HEOC3IMEYHUM IONITUYHUM 1 KYIbTYpHHM
LEHTPOM HAaliOHANLHO-KYJIBTYPHOTO BiPO/UKEHHS YKpaiHIiB. YKpaiHCBKa MOJOAb
3MylIeHa Oyiia 3100yBaTH BUIIY OCBITY B €BPOIEHUCHKUX YHIBepcUTeTax. Y TOW 4yac Ha
YKPATHCHKHX 3eMJIIX He OYJI0 KOAHOTO BHILOTO HaBYAIBHOTO 3aknany [16, c. 143].

11106 roBOpUTH PO BUTOKM UM YTOYHEHHS JaTH 3acHyBaHHS JIBBIBCHKOTO yHiBep-
CHUTETY, BapTO 3BEPHYTHUCS JI0 3aXiJIHOEBPONEHCHKUX TPaIHILIiil 3aCHYBaHHS YHIBEepCHTe-
TiB. SIK BiJOMO, OJIHUH 13 MEPIIUX €BPONEHCHKUX YHIBEPCUTETIB B BONOHB] BBaXKAETHCS
3acHoBaHUM y 1088 p. sk ropuanyHa IIKoJa, a cTaTyc YHiBepcutery orpumas y 1158 p.
CranoBneHHs: OKcOpPIACHKOT0 YHIBEpPCUTETY PO3IMOYHMHANOCS 3 IIKOJM NpU abaTCTBi
(1167), Tapuspkuii yHiBepcuTeT cHOPMYBAaBCS TAaKOK HE Bifpasy 3a THM YH IHIIMM
aktoMm. Criouatky icHyBaja OOTOCIOBCHKA INKOJIA 1 MPHUTYIOK Ui OITHUX CTYIEHTIB,
3Tr0JIOM Ha3Ba 0OrociOBCHKOTO (hakynbTeTy [lapu3bkoro yHiBepCHTETY, 3aCHOBAHOIO Y
1253 p. Teosorom Pobepom ne CopbonomM, ayxiBHukoM Jlromosrka IX Cesroro. 3 acom
Ha3Ba «CopOOHHA» B PO3MOBHIN MOBI CTajJla CHHOHIMOM Bchoro Ilapuspkoro yHiBep-
cutery. Cnepury CopOoHHA iCHYBaJIa SIK IHTEpHAT JJIs He3aMOKHUX CTYIEHTIB TEOJIOTII,
HPOTE 3aB/SKU BEIMKUM HOXKEPTBaM Ta BiJOMHM YUEHUM, IO TYT Bukiaaanmd, CopboHHa
cTaBasia Jefaii IPECTIKHIIINM HayKOBO-OCBITHIM 3akiamom [12].

Bapro 3asHauuntH, mo B yHiBepcuterax bomonsi, [lapmka BUBYanIM acTpoHOMIlO,
IpaBo, JATUHCBKY MOBY, ¢inocodiro, MenuluHy, MaTeMaTuky. B AHrmii cnpasu Oynu
JIENI0 TipiIi: HaBiTh cepel JyXOBEHCTBa Oyno Hemano HeocBiueHux. Y 1117 p. OyB
cTBopeHu OKCQOpPACHKHHA YHIBEPCHUTET — HaWCTapilinii aHIIOMOBHUM yHIBEpCUTET Yy
CBITI, a TakoXx Tepimmid YHiBepcuTeT y Benmkiit bpuranii. Ha movatky cBo€i missibHOCTI
el YHIBEpCHTET MaB 3a METY JIaTH CBSIIEHHOCITYXHTEIISIM ITOBHINTY OCBiTYy. BuOip BriaB
Ha Oxcdopa, oHe 3 HAHOUTBIIMX MICT TOTOYAaCHOTO KOPOJIBCTBA. AJie TUTLKH 3a IpaB-
niaHs ['enpixa II Oxcdop cTaB crnipaBXHIM yHIBEPCHTETCHBKMM MIiCTOM. 3 4acoM depes
Oxcdopn maibke B 000B’SI3KOBOMY MOPSIIKY TPOXOIIIIA WICHH BHIIOTO CBITY, IPOTE B
cepenHi BiKH JI0 IbOro OyJo Iie gajieko. TaM HaBYaIWCS TUTBKU CBSIICHHOCITYXXHTENI,
BOHM BUHAWMAITH KIMHATH Y MICIIEBHX JKHTEIIB 1 uacto Oynu 6imaumu [15, c. 1807].

OpmnuMm i3 mepummx yHiBepcuteTiB LleHTpanmsroi €Bporu e Kapmnosuit (Ilpara,
UYexis), mo Oepe cBOi movaTku 3i cBiTchbkoi mkoiu (1348 p.). Ak mepumii yHiBepcuTeT
Hentpanproi €Bponn — Kapmosuit (IIpara, Yexis) Oepe cBoi movaTtku 3i CBITCHKOI
mxonu (1348), To JIbBiBCHKHI yHiBepcuTeT (Tenep iMeHi IBana @dpaHka) cBOi BUTOKH Ta
JTITOYUCICHHA MIir OM po3moYMHATH 31 cTBOopeHHs 11 mumctomama 1372 p. MichKoi
napadisuIbHOI, a 3roJ0M MOHACTHPCHKOI IIKOJH, SIKY 3acCHyBaB BomoaucnaB ONONBCEKUI.
Bin mepenas OpneHy (paHIMCKaHINB Yy MiBACHHO-3aXiAHIH YacTHHI HW3BKOrO 3aMKy
JIeBOBa pycbKy mepkBy CBsToro Xpecra i BIACHHH IiM Il MOHACTHUP Ta MIKOIY
(choroZiHI Ha IBOMY MICIIl 3HAXOAHMTHCA CKOHOMIYHHMH (akyibpTeT JIBBIBCHKOTO
HaIllOHANTFHOTO YHiBepcuTeTy iMeHi IBana ®pamnka). [IpaBocmaBHy mepkBy CBsTOrO
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Xpecta (paHIUCKaHII TepeTBOpuiK y Kocten CBaToro Xpecrta, a IiM — Y MOHACTUPCHKY
MIKOJTY, Y SIKIid y4YHIB HABUAIM YHMTATH, MTUCATH, paXyBaTH 1 IIEPKOBHOTO CITiBY, a TAKOX
OCHOBaM I'paMaTHKH 3 elleMeHTaMH «OiaropomHux Hayk». lle BigmoBigano ToroyacHin
3axiHO€eBpOMNENChKil cucTteMi ocBiTH CepeqHbOBIUYS, sIKa nependaydana Tpu nepioau ii
(opMyBaHHS: MOHACTHPChKa IIKOJIA, COOOpPHI mKomM Ta yHiBepcuteT. Came B paHHE
CepeHbOBIUYS OCHOBHUM OCEPEAKOM OCBITH 1 KYNbTYpH B IIbOMY OyJIH MOHAcTUpl Ta
IIKOJIM TpH HUX. MO)KHA TPHUITYCTHUTH, IO MOHACTHPChKa IIKOJa, cTBOpeHa y JIbBOBI
1372 p., moctynoBo TpaHchopMyBanacs y cOOOpHY MIKONY MpU KadeaparbHOMy coOopi
M. JIbBoBa. BoHa Bke naBasa 3HaHHS 3a TOBHUH Kypc ceMH «OJaropoJHUX HayK».
TYMaHITapHUIA TPUBIH (rpaMaTHKa 3a aHTHYHUMH ITIIPYIHUKAMHY 3 TIOCTUIHUMH TEKCTAMHU,
puTopuKa 3a TpaktaTamu Llunepona, miajleKTHKa KOMEHTapsMHU 3 JIOTIYHUX TPaKTATIB
ApucTOTENs) i YaCTKOBO MaTeMaTHYHWH KBajpuBil (apudMeTHKa, TeOMETpis, acTpo-
HOMisl, My3WKa). Y MOHACTUPCHKiHM MmKoJi y JIbBOBI BUBYAIIM acTPOHOMIIO, KAHOHIYHE
MPaBo, JIATHHCHKY MOBY, (hiIOCO(it0, MEIUIMHY, MaTeMaTHKy. Y Toi dac y «KoposiBcTBi
Pyci» Oyna notpeba B MicLieBUX ypSIOBIIIX, 5IKi O BUTBHO BOJIOAUIH JIATHHCHKOIO MOBOIO.
JlaTuna Oyna MOBOIO HAayKHM MW OCBITM THX YaciB, TaKOXX 1 MIDKHAPOAHOI MOBOKO
CrIiKyBaHHS B 3aximHili €Bpomi. HaBiTh cepex QyxoBeHCTBa Oyna IEBHA KUIbKICTh
HeocBsiueHUX. CtBopeHa y JIbBOBI 1372 p. MOHacTHUpchKa INKOJIA Maja 33 METy JaTH
CBSILICHHOCITY>)KUTEIISIM MTOBHIITY OCBITY.

OTxe, IpoLECH CTAHOBJIECHHS 1 PO3BUTKY HEpIIMX 3aKIAJiB OCBITM Ha 3aXiIHO-
VKpaiHChKHX 3eMJISIX, 30KpeMa y M. JIbBOBi, csraroTh 4YaciB [ anuipko-BonwHCBKOT
JIepKaBH, sKa Oysa CraJKOEMHUIICIO 1 HacTynmHuIe0 KueBo-Pycrkoi nepxasu. OnHiero 3
MepIINX JIAHOK 3apoDKEHHS eJEMEHTIB YHIBEpCHTETChKOI OCBITH y JIbBOBI MOKHA
BBaXaTH 3acHoBaHy 11 sjmcromana 1372 p. mapadisuibHy, SKy 3r0JI0M IIEpETBOPEHO Ha
MOHACTHUPCHKY KOy, a y 1451 p. peopraHizoBaHo y KadeapanbHy mkoiry. HactymHoro
JIAHKOI0 CTaHOBJIICHHsI YHIBEPCHTETCHKOI OCBITH y M. JIbBOBI, BIAMOBIAHO MO 3aXiJIHO-
€BpoOIECHKOI Tpaauiii, Oyna JIbBiBchbka cTaBpomiriiiceka OpaTcbka mkona (1586). dami
imyts JIpBiBCHKHM e€3yiTchbkuit komeriym (1608), JIeBiBchka akamemis (1661) Ta
JIbBiBCchKHit yHiBepcuTeT (1784). Uepes BiACYTHICTh ICTOPUYHUX JXKEpes MU HE MaeMO
HAJICOKHUX ICTOPUYHMX IAaHUX Npo mapadisiabHy (MOHACTHPCHKY) MKony y JIbBOBI
1372 p., 30kpeMa npo BUKIAAaviB i JTUCHUILTIHY, 10 YUTAIM Ti UM iHII NpodecopH, sKi
Oynu BiOMi BUIIYCKHMKH, Hi ICTOPUYHUX AAHUX PO BIaCHUU cTaTyT Toulo. [IpoTe y Hac
€ HeoOXiTHI ICTOPUYHI JIaHi, OIepTi Ha IepiiopKepena npo JIbBIBCbKY OpaTChKy MIKOITY
1586 p., 3 sAKO01, K BHUAAETHCSH, MOXKHA IMOYMHATH BUTOKH JIBBIBCHKOTO HAIIOHAJILHOTO
VHiBepcUTeTy iMeHi IBana ®dpanka.

VY 1661 p. B ckimami JIeBiBCbKOrO yHiBepcHTeTy cepem doTupbox («facultatis»)
(hakynbTeTIB (TEOJIOTIYHOTO, (PiTOCOPCHKOTO Ta MEIUIHOT0) OYJIO CTBOPSHO FOPHIUIHUI
(akynpTeT «000X TpaB». Y mepiimid mepioa icHyBaHHsS JIbBIBCHKOTO YHIBEPCHTETY B
HOro CTPYKTYpi HOYa M AISTH 3a3HA4YCHI B KOPOJIIBCBKOMY IpUBiNEl (aKylbTeTH, B TiM
yucai (akyiabTeT «000X MpaB», HAa SKOMY TOTyBalIM (paxiBI[iB 3 KaHOHIYHOTO i
pumcbkoro npasa. IlpaBna, y Toil yac (akyIpTeTH B Cy4acHOMY PO3yMiHHI SIK Oprasi-
3aliifHi 1 HABYAJIFHO-HAYKOBI MiAPO3/AiaN YHIBEPCUTETY, sIKi O mependavany CTBOPEHHS
Kagenp, He iICHyBaJIM, OCKUTBKH HaBYaHHS IPOBOAMIIOCS 32 IPOTPAMOI0 €3YITChKUX IIKi,
po3pobenux e Hanpukinim XVI ct. [19, c. 54].

VY nmepmuii mepion icHyBanHs JIbBiBCbKOTO VHiBepcutery (1661-1773 pp.) Ha
OpUANYHOMY (DaKymbTeTi «000X MpaBy BHKIANAaNH TaKi HaBYaJIbHI NMPaBHUYI CTYMii
(KypcH): OCHOBH PHUMCBHKOTO TpaBa, MyOJIIYHOTO IMpaBa, iCTOpii JepiKaBHOTO YCTPOIO,
MOJIITUYHOT Treorpadii, «HaTypaJbHOTO TpaBay, IUBILIBHOTO MpaBa (Ha OCHOBI KOMCH-
TapiB 0 koxekcy HOcTuHiaHa), aaMIHICTPAaTHBHOTO YCTPOIO €BPOICHCHKHMX KpaiH. Y
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IpoIieci BUKJIaIaHHS KAHOHIYHOTO TPaBa 1 Tak 3BaHUX «Ka3yCiB» — MOPaJIbHOI TEOJIOTii,
BHBYAIIM OKpEMi aCleKTH KpuUMiHalbHOTO TpaBa. 3 1739 p. modvanu BHKIIAAATH iCTOPIO
npasa. BuknananHs Bi0yBanocs JTaTHHCHKOX MOBOIO.

VY wmexax ocBitHix pedopm Bixg mouatky XVIII cr.y JIbBiBCbKOMY YHiBepcHTETI
MpU3HaYaId OKpeMoro mpodecopa KaHOHIYHOTO IIpaBa, a 3rofoM 1 Tpodecopa
puMcbKoro mpasa. CucteMa BHKJIaJaHHS 3MIHIOBaJacs ITiJ] BIUIMBOM HOBHX COIialbHO-
€KOHOMIYHHUX Ta MOJIITHYHUX YMOB y Peui [Nocnonuriit Ta kpainax 3axigHoi €sponu [21,
c. 9]. OCcHOBHHM METOZOM YHIBEPCHTETCHKOTO BHKIIAJAHHS, 30KpeMa i Ha (axynbTeTi
«000X TpaBy», Oy nekiii npodecopis. Bukiiagad yuTa JIeKiii i KOMEHTYBaB KHUTH. Y
Tod 4Yac (opMyBaHHS 3HaHb Ha NPABHHYOMY (aKyIbTETi CIHPAJOCs HA BUYCHHS
MepeBaKHO (PAHITY3bKAX MHUCIHTENIB. 30KpeMa, HAPHUKIIAJ, CICIU(IKY «IIKOJIN HATY-
PaJBHOTO TIpaBa» BU3HAYaB JIOPOOOK TEOpPETHKa OCBiueHOro abcomoTu3My ['acmapa e
Puans (1682—-1752 pp.). HaromicTh «IpaBo MOCIONNTE BUKIANAIA HAa OCHOBI KOHIICTIITIT
XKana Jloma (1625-1696 pp.). LlikaBo, mo y BUKIaJaHHI «HATYpaJbHOTO npaBay
HOro Kparoro BHBYCHHS CTyICHTAMH, BifZIaBaIIN mepesary ¢pany3pkiii MoBi. Haro-
MICTh iHIII MpPaBHWYI JUCLMIUIIHE YUTAIM TIOJBCHKOIO 1 JIATHHCHKOIO MoBaMH. Kpim
JeKUil, MOIIMpeHo (OPMOI0 HAyKOBOTO CIUIKYBaHHS OYyJIM TakoX IUcHyTH abo
MIPWITIOIHI JAMCKYCI, SIKi MepiOAWYHO BIALITOBYBAINM Ha OOrOCIOBCHKO-(hinmocodchki Ta
NpaBHUYI TeMH. BUKiagaHHS KaHOHIYHOrO NpaBa Ta IHIIMX NPABHUYUX TUCLUILTIH Y
JIpBiBCHKOMY YHiBepcHTeTI 3a0e3redyBain BifoMi e3yiTtchki BueHi [7, c. 197, 198, 280,
408, 412, 417-419, 499, 595, 596]. 3azHaunmo, o moHan 30 % cryneHTiB JIbBIBCHKOTO
yaiBepcutety y XVIII cT. Oy eTHIYHUMU YKpaTHIISIMH.

TorouacHi BuxoBaHIli JIbBIBCHKOT'O YHIBEPCHTETY, 30KpeMa, i FOPUINIHOTO (aKyIb-
TeTy («000X IMpaBy) peari3oByBalid ceOe He JIMIIE B IIEPKOBHIN Ta OCBITHIN IisSUTBHOCTI,
aye W OyayBajM MONITHYHY Kap’€py sIK CEHATOpH W MOCIH IO cedMy, 3aliMalid IOocaIu
CYJUIIB Ta YPSTHUKIB TPOJCHKHX 1 3¢MCHKHMX YCTAHOB Ta MICHKHX YPSIiB.

CkacyBanHsi OppeHy e€3yitiB y 1773 p. COpUYMHWIO TNPHUIHMHEHHS [isSUTBHOCTI
JIbBIBCHKOTO YHIBEPCUTETY, 30KpEMa, 1 HOT0 IOPUAUIHOTO (baKynLTeTy

IMicns npuennanns [anuumHM 10 CKIlALy ABCTplI/ICLKOI 1Mnep11 iMrieparop
I/Iocmb I, six Bume 3a3Hauvanocs, 21 >xoBTHA 1784 p. BITHOBUB NisUIbHICTH JIBBIBCHKOTO
YHIBEpCHUTETY B CKJIa[i YOTUPHOX (pakyibTeTiB ((Pi1ocoPChKOro, IOPUIUIHOTO, MEIHY-
HOTO 1 TeosoriuHoro). IlinqroToBKy IOPHCTIB, fKi CTAaHOBWJIM IEPEBaKHY OUIBIIICTh
JIEpYKaBHUX CITY>KOOBIIIB, a TAKOXK CYIIIB, IPOKYPOPIB, aBOKATIB, HOoTapiyciB y ["annim-
HI TIOKJIaJaJTi Ha IOpUINYHAN (akyabTeT JIbBIBChKOTO YHiBepcuTeTy. Came 3 IbOTO Yacy
FOPUINYHUEA (BaKkyabTeT Y JIbBIBCBKOMY YHIBEPCHUTETI (DYHKIIIOHYBAB SIK OpraHi3alliitHun
1 HABYAITbHO-HAYKOBUH CTPYKTYpHHU Tiapo3ais JIbBIBCHKOTO YHIBEPCHUTETY, JI¢ BHKJIA-
JJTA TICBHUH ITUKJ CIOPIJHEHWX HAYKOBHX JUCIMILIIH 1 TOTYyBaJld (axiBIliB y Taiy3i
npaea, niepeadavanocs CTBOpeHHs Kadeap, aqMminicTpanii Ta id. [19, ¢. 57]. Ha Bigminy
Bif iHmMUX (akynapTeTiB JIBBIBCBKOTO YHIBEpCUTETY, IOPHAMYHHNA (haKylbTeT He
MPUIIMHSAB CBOET MIATBHOCTI, 3 OMIsIy Ha JikBimyBanHA y 1924 p. dinocodebkoro
(dakyneTeTy, a B 1939 p. — TeosnorivHOTO, IOPUINYHUN (aKyIbTET € TAKOXK HAWJaBHIIIUM
¢akynsTeToM JIBBIBCHKOTO yHIBEpCUTETY iMeHI IBana DpaHka.
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ORIGINS OF IVAN FRANKO NATIONAL UNIVERSITY OF LVIV:
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The article analyzes and highlights the origins and preconditions of the Lviv University,
emphasizes the longevity of educational and scientific academic traditions at the university,
shows what were the obstacles for the Ukrainian people of the Middle Ages in the conditions
of statelessness to create a national higher education institution, particularly in Lviv. The
preconditions and the time of the Faculty of Law foundation are studied, as well as its place
and role at the Lviv University are determined. Much attention is focused on the characteristics
of two traditions on determining the date of foundation of the Lviv University: the Eastern
European tradition, which is based on the royal privilege of 1661; it has a formal character,
based on documentary sources; as well as the Western European tradition, which is based on
the establishment of the first school of the Western European standard in Lviv, also based on
the source documents and international experience. It is substantiated that the formation and
development of the first educational institutions in the Western Ukrainian lands, particularly in
Lviv, date back to the times of the Galicia-Volyn state, which was the heir and successor of the
Kyiv-Rus’ state. One of the first links in the emergence of the elements of university education
in Lviv can be considered a parish school founded on November 11, 1372, and later a



B. BypdiH, I. botiko
26 ISSN 0136-8168. BicHuk JTbBiBCbKOrO YHiBepcuTeTy. Cepis topuandHa. 2021. Bunyck 72

monastic school, which in 1451 became a cathedral school. The next link in the formation of
university education in Lviv in accordance with the Western European tradition was the Lviv
Stauropean Fraternal School (1586). Thereafter follow the Lviv Jesuit College (1608), the
Academy (1661) as well as the University (1784). Due to the lack of historical sources, we do
not have proper historical data about the parish (monastery) school in Lviv in 1372, in
particular about its teachers and disciplines read by certain professors, famous graduates, as
well as about their own statutes etc. However, we do possess the necessary historical data
based on primary sources about the Lviv Fraternal School of 1586, from which, it seems, we
can trace the origins of the Ivan Franko National University of Lviv.

It is emphasized that since 1661, the Faculty of Law of «both laws» was envisaged
among the four faculties («facultatis») of the Lviv University. In the first period of the Lviv
University's existence, the faculties mentioned in the royal privilege began to operate in its
structure, including the faculty of «both lawsy», which trained specialists in canon and Roman
law. At that time, the faculties in their modern sense as organizational and educational-
scientific units of the university, providing for the creation of departments, did not exist, as the
training was conducted according to the program of Jesuit schools, developed in the late XVI
century.

It is also noted that in the first period of the Lviv University (1661-1773) the following
legal studies (courses) were taught at the «both laws» Faculty of Law: basics of Roman law,
public law, history of state system, political geography, «natural law», civil law (based on
comments to the Justinian Code), the administrative system of European countries. In the
process of teaching canon law and the so-called «incidents» - moral theology, certain aspects
of criminal law were studied. From 1739, they began to teach the history of law. Teaching was
in Latin. Within the framework of educational reforms from the beginning of the XVIII century,
at the University of Lviv, a separate professor of canon law was appointed, and later — a
professor of Roman law. The teaching system changed under the influence of new socio-
economic and political conditions in the Commonwealth and Western Europe.

After the annexation of Galicia to the Austrian Empire, a system of state bodies was
formed, which required a significant number of qualified civil servants. There were few people
willing to go to Lviv or other cities in Galicia and Bukovyna from Vienna or Prague. Based on
the urgent need for training for the newly created province of Galicia and Lodomeria personnel
of various specialties (government officials, judges, medical teachers, priests, etc.), the
Austrian Emperor Joseph Il on October 21, 1784 issued a diploma, which formally established
and actually restored Lviv University consisting of four faculties (philosophical, law, medical
and theological), as well as an academic gymnasium with the same rights for all universities of
the state. The created gymnasium served as a base for staffing university students. The
training of lawyers, who made up the vast majority of civil servants, as well as judges,
prosecutors, lawyers, and notaries in Galicia, was entrusted to the Faculty of Law of the Lviv
University. Since then, the Faculty of Law at the Lviv University had been functioning as an
organizational and educational-scientific structural unit of the Lviv University, where a certain
cycle of related scientific disciplines was taught and the specialists in law were trained, as well
as the creation of departments and administration was provided for etc.

Unlike other faculties of the Lviv University, the Faculty of Law did not cease its activities,
due to the liquidation of the Faculty of Philosophy in 1924 and the Faculty of Theology in 1939,
the Faculty of Law is also the oldest faculty of the Ivan Franko University of Lviv.

Keywords: legal education, law school, Lviv University, Ukraine.
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OCOBJIMBOCTI FOPUJIUYHOI OCBITH
Y INIPOBIJHUX YHIBEPCUTETAX CIIA TA KAHA/IU
AK JOCBLI 1JIA JIBbBIBCBKOI'O YHIBEPCUTETY

B. Kaxnuu

Jlvsiscokuii HayionanvHull ynigepcumem imeni Ieana @Opanka,
eyn. Yuieepcumemcwka, 1, JIvgis, Yrpaina, 79000,
e-mail: volodymyr.kakhnych@Inu.edu.ua

HocnigpkeHo ocobnmnBoCTi IopuaMYHOI OCBITW Yy NpoBiaHuX yHiBepcutetax CLUA ta KaHagu
SK Npuknag ans ii BaockoHaneHHs y JIbBiBCbkoMy yHiBepcuTeTi. BUCBITNEHO OCBITHI Ta HayKoOBi
nigxoon A0 BWKMNaAaHHSA MpaBO3HaBCTBA Yy Pi3HMX Buwax [liBHIYHOT AMepuku, aki 3yminm
cchopmyBaTU NpaBOBi OCHOBW AN1S1 KPALLOrO 3aCBOEHHSA Ta BMNPOBAMKEHHS HOBUX METOAMK [0
BMKMadaHHA npasa. [lokasaHO BHECOK Y PO3BUTOK HOPUAOWMYHOI OCBITM FbBIBCLKUX MPaBHUKIB,
TeHaeHUii dopmyBaHHA Tpaawuuii BUKNagaHHA npasa Yy JIbBIBCbKOMY YHiBEpCUTETI Yy nopis-
HanbHoMmy koHTekcTi 3i CLUA Ta Kanagoto, Ae Bulla npaBoBa ocBiTa Gyna OCHOBOK BUXOBaHHA
cny6oBLiB y AepXaBHMX ycTaHoBax pisHoro Tuny. OBrpyHTOBaHO MO3uLi0 AN HacnigyBaHHA 3
METOI SKICHOTO MOKPALLEHHS BUKMNadaHHA opuanyHoi OcBiTU Y JIbBIBCbKOMY YHIBEPCUTETI 3
MeTolo Ti nonynapuaawii y cBiTi.

Krtowosi criosa: vopnandHa ocBiTa, topuanyHun dakynbTeT, JbBiBcbkui yHiBepcuteT, CLUA,
Kanapa.

DOI: http://dx.doi.org/10.30970/vla.2021.72.027

IOpuanuHa ocBiTa — YacTHMHAa CHCTEMH CIIEI[ialli30BaHOI OCBITH, fKa 3a0e3medye
MiATOTOBKY MPaBO3HABIIIB (IOPHUCTIB) AJIsl poOOTH B Iep>KaBHOMY amapari, cyJax, aJBoKa-
Typi, HapOZHOMY TOCIOJAApPCTBi, NMPAaBOOXOPOHHHMX opraHax. DaxiBii po3MIfAAIOTH
CIOPUAMYHY OCBITY» SK: CKIQJOBY OUIBII 3arajibHOi MPABOBOi OCBITH, T'ally3b BHIIOI
OCBITH, (yHIZaMEHT IOpUAWYHOI mpodecii, 3amopyKy NpodeciiftHOl KOMIETEHTHOCTI
MpaBHHKa, cepenoBuiie (opMyBaHHS HOBOTO TIOKONIHHS TIPaBHUKIB, OJWH 13
THCTpYMEHTIB peaJizallii corianbHoi (YHKIIIT MpaBa, KpUTepil coriaibHOT cTpaThdiKallii,
cneru(iuHui B ANMPUEMHHUIIBKOT JISUTBHOCTI, IUISX PO30yI0BH MOJMITHYHOI Kap’€pH,
croci6 peaizarii ocoorcTux amoimin Tomio [15].

Biarak, icHye 4nMaino JyMOK IIOJIO TOTO, IO CTAHOBHTH COOOKO IOPHIIMYHA OCBiTA.
Po3BuTOK BHIIOI IOPUAMYHOI OCBITH B YKpaiHi po3modyaTo B YHIBEpPCUTETaX: BiJ
1661 p. — y JIsBiBchbKOMY yHiBepcuTeTi; y XIX cT. — B yHiBepcuTerax Xapkosa (1805),
Kuesa (1835), Onecu (1865), UepniuiB (1875). ChorouacHuii ctaH BUIIOI OPUAMIHOT
OCBITH MMO3HAYAETHCS CYNEPCUWIMBUMH XapaKTEPUCTHKAMHU: KUIbKICTh BUIIUX HABYAIb-
HUX 3aKJIaJiB, SIKi 1al0Th IOPUIHMYHY OCBITY, B YKpaiHi HUHI csrae Maibke 300, Toai sk 10
1991 p. ii po3BuTOK 3a0e3nedyBanu micTh AepkaBHux 3BO. Jlo npuknany, y ITomsmi ix
HaiiuyeTbes Jmmre 25 (3 Hux 10— npusathi), y Himeuuuni — 44 (3 HUX — OAMH
npuBaTtHUK), y ®pantiii — oaussko 80, y Benukiit bputanii — 97; HaBith y CrioyryueHuX
[rarax Amepuku — mentre 200 [14].

IOpuanuna ocBita y JIBBIBChKOMY YHIBEpCHTETI csarae BuTokamu 20 ciuns 1661 p.,
ko kopoib Pedi [Tocmommroi S II Kasumup BumaB yka3 mpo BiIKpUTTA y JIbBOBI
VYHiBepcHUTETY, B SKOMY J03BOJIMB BHUKJIAJAaTH PUMCBKE 1 KaHOHIYHE HpaBo. Tox I[bOTro
poky Big3zHauaeMo 360-piuus JIbBIBCHKOTO YHIBEpCHTETY Ta IOPUAWYHOTO (PAKYIIBTETY.

© Kaxuunu B., 2021
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[Ipu upomy Haromocumo: (pakynbTeTiB y cydyacHoMy po3yminai y XVII ct. me He icHy-
BaJIO, a4 HABYAHHS NPOBAIWIM 3a NPHUKIAIOM €3YITCBKUX IIKiJ, A€ BHBYAIN W OCHOBHU
IIPaBO3HABCTBA.

BaxmBo 3a3HauMTH, IO PHMCBKE IIPaBO JISKUTH B OCHOBI 0araTboxX Cy4acHHX
ramy3eit npaea. Bizomuii pumcekuii ropuct Llenbciii cTBepmkyBas: «lus est ars boni et
aegui» («ITpaBo € mmucTenTBOM n00pa Ta CIpaBeAIMBOCTI»). TOX, 1€ MpaBo, TaMm i
CIIpaBeIMBICT, TOOTO TOCTii{HA Ta NEBHA BOJI, sIKa HAJIUIE KO)KHOTO HAIEKHHM HOMY
npaBoM. be3 crnpaBemnMBOCTI He MOXKe iCHYBaTH aHi AepkaBa, aHi HallMEHIIOTO TYpTy
JIOJICH, aHI HaBiTh MAJOTO TOCHOJAPCTBA. 3MICT MPAaBHUYOTO XKHUTTsA, 3a Llenbciem, 1ie
«honeste vivere» («wkutu gecHO»), «alterum non leadere» («He mKOAWTH iHIIOMY») Ta
«suum cuigue tribuere» («mzaBaTu KO)KHOMY HajexHe») [13].

ABTOpPHUTET NMPaBO3HABIIB, KU OyB y PHMCEHKiil nepxaBi, mepeOyBaB Ha HaiiBU-
oMY PiBHI, aJDKe Kap’€pa IOpUCTA BiIKpHBaJia HAWIIHPIIT MOXKIHBOCTI. s 0ci0, sKi He
HaJIe)KaIH JI0 CEHATOPCHKOI BEpCTBH, Iie¢ OyB €OMHWHM NUIAX IO OEPKABHUX IOCA.
JlOCKOHAICTh PUMCBHKOI IPaBOBOI CHCTEMH Ha 0araTo CTOJIITh MOKasaja MpPHUKIAl, SK
MaroTh (OpMyBaTHCS IPaBOBI CHCTeMH. JlOIyCKAlOThCS HABITH MPAMI 3allO3WYEHHS 3
PHMCBKOTO TIpaBa, 3BUYAIHO X, 3 YpaxyBaHHSAM HalliOHAJBHUX OCOOIMBOCTEH KOXKHOI
JepkaBu, B TOMY uucii ¥ Ykpainu. Haromocumo, 1mo puMchbke ImpaBo Oyno Ta 3aiu-
IAETHCS BKIMBUM HAIPSIMOM HAayKOBHX JIOCHIKEHb BiJl 4acy CTBOPEHHS FOPHIAMYHOTO
daxynsrery JIbBiBCHKOrO yHiBepcuTeTy. Moro BUKIanaui y CBOIX MpalsX BHCBITIIOBAIH,
SIK PIMCBKE TIPaBO CTaBaJIO OJHHUM 31 CKIIQJIOBHX Cy4acHOTO €BPOICHCHKOTO TpaBa, sKe
IHTCHCHBHO PO3BHBAJIOCS BIPOJOBXK THCSUOIITh; SK y HHOMY KpHUCTaTI3yBaJucs inel
VHIBepcali3My 31 30epeKeHHSIM HaIiOHAJIBLHOI caMOOYTHOCTI TpaBa, BUHUKAIA MacHBU
MIPaBOBHX HOPM, [0 MaJIM BIUTHB Ha 3Ha4HI TepeHH [16].

Bin yacy mporosyiomeHHsT He3aJeKHOCTI YKpaiHH IOPHIMYHA OCBITA 3aTUINAETHCS
OIHIEI0 3 BAKIMBHX CKIAZOBHUX BITUM3HSAHOI CHCTEMH BHIIOI OCBITH, 3Ba)KarouW Ha
3all0YaTKOBaHi B AepxkaBi peopMH MOJITUYHOI, IPaBOBOI, CYATIBCHKOI CHCTEM, PO3BH-
TOK PHUHKOBHX BIJIHOCHMH B €KOHOMIlli. SIK CTBep/Kye YKpailHCBKHH IpaBO3HABELb,
3aciHykeHui 1opucT Ykpainu Birtaniii Onpuiiko, 3 poKy B pik HNpUBEpTarOTh A0 cebe
yBary mpo0OJiemMH, 10 TaIbMyIOTh CTBOPEHHS B HAIIH JepaBi HaJeKHOI CHCTEMH MiJro-
TOBKU FOPHIMYHUX KaJpiB, sika O XapakTepu3yBajlacs He JIMIIE BUCOKHM pPiBHEM IXHBOI
TEOPETUYHOI Ta NMPaKTUYHOI MiJTOTOBKH, a M PI3HOMAHITHICTIO OCTaHHIX, KEPYyIOUHCh
moTpedaMu pisHUX cep 1 ramyseid CycIiIbHOTO KUTTS B CydacHOMY cBiTi [17].

Ha choroanimHiil eHh FOpUAHYHA OCBITa B CYy4aCHOMY YKpPaiHCBKOMY CYCHUIBCTBI
BIIIIrpa€e HAJBAXJIMBY POJib. Lle 00yMOBJICHO CKJIaJHUMH TPOIECaMH CTAaHOBJICHHS Ha-
moi KpaiHM SK TMpaBOBOI JEPKaBH, a TaKOXK BAXKIHBICTIO CTBOPEHHS HAayKOBOTO
MIAIPYHTS TPABOBOI CUCTEMH 1 BiJINOBITHOT HOPMATHBHO-IIPABOBO1 0a3u (BKJIFOYAOYH i1
edexTuBHe (QYHKI[IOHYBaHHS y BCIX HampsMaxX Ta CYKYITHOCTI CKlafoBux). HasBHuii
JOCBIJl JIep)KaBOTBOPEHHs 0Oe33allepevyHo CBiAYHWTh, IO MPOTOJOIIEHU B YKpaiHi
KOHCTUTYLIHUH NPHUHITUII BEPXOBEHCTBA MIpaBa HE MOXKE OYTH BTIJICHUH y KUTTS Oe3
ICHYBaHHSI BHCOKOSIKICHOI CHCTeMH IOpUANYHOI OCBiTH. Taky MO3UIiI0 BHCIOBIIOE
Bimomuii mpaBHUK Bomoaumup Cymienko [18].

JIJ1s IOPIBHSIHHS PO3TIITHEMO MPOIEC OTPUMaHHS ropuauuHoi ocBiTH y CIIA Ta ii
0cO0JIMBOCTI BIAHOCHO IHIIMX JiepXkaB. Y pI3HUX KpafHax, o0 OTpUMaTH CTYHIHb Y
cdepi nmpapa, CTyJCHTY HEOOXIJTHO 0Jipa3y * BCTYIUTH Ha MEPIITHA Kypc YHIBEPCHTETY 3
miei crerianbHOCTI. IS BCTymy y OUIBIIICTH YHIBEPCHTETIB CTYAEHTaM HEOOXiTHO
BCHOTO JIMIIIC HAJATH aTecTaT mpo cepenHio ocBity. Haromicts y CILIA HaBuaHHS mM00y-
JoBaHe mo-iHmomMy. CucteMa rOpuandHOT OCBITH 1 came npaBo B CIIIA po3IiHIOIOTE, SK
npodeciiiHo-akageMiuHy cdepy, 10 € eKBIBAJCHTOM MPOrpaM MaricTpaTypH OLTBIIOCTI
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VHiBepcUTeTIB CBITY. lle 03Hauae, Mo CTYACHTH MOXYTh BCTYINATH J0 YHIBEPCUTETIB Ha
MPABOBI CIEMIATBHOCTI TUTBKH Michs 3M100yTTs cTyneHs OakaitaBpa. JlogaMo, 1o KON
npaBa B CIIIA € 4yacTMHOIO NPUBATHUX 1 JEPXKABHUX YHIBEPCUTETIB. BoHM naroTh
MO>KJIUBICTb CTyZIEHTaM OTpUMaTH cTymiHb Juris Doctor (J. D.). IIporpama Juris Doctor
TPUBAa€E TPU POKU (HABUAHHA Ha cTalioHapi) a0 YOTHPH POKU (3a04HE HABYAHHS).
HaiicknanHimmM eTarioM HaBYaHH € TepLINi Kypc depes MpodiibHi IpeMeTH, eK3aMe-
HU Ta MeTo1 CoKpaTa, KOTpHH BUKOPHCTOBYIOTH y BUKJIAJIaHHI TIpaBa cTyAeHTaM. MeTox
CoxpaTa cHoHykae 0araTbOX I1HO3E€MHUX CTYAEHTIB BUBUaTH IIPaBO caMe€ B YHiBep-
cuterax CHIA. lle#t merom normomarae cTyIeHTaM BHPOOWUTH YHIKaJbHE FOPUIAMYHE
MHCIICHHS 1 3 JIETKICTIO ONMAHyBaTH MPAaKTU4HI HaBWuky topucrta [19]. Takmii miaxim y
BHBUEHHI IpaBa € 1eBHOI0 ocobnuBicTio y CIIIA.

Ha mepmoMy polli HaBYaHHS CTYACHTH 3€OUIBIIOrO 3MYIIEHI TTOBTOPHO 3aCBOIO-
BaTH TOW UM IHIIUI MPEIMET, M03asK CKIACTH BCi MPEIMETH 3a MEpPIINM pa3oM He Tak
mpocto. lle moB’s3aHe came 3 OCOOJMBUMM TIIXOAaMH 0 3aCBOEHHS Marepiany.
Hamnpukian, yxe 3raganuii meton Cokpata nonsrae y Gopmi HaB4aHHS 3 JIOTIOMOT'OIO
po300opy CyIOBHX CIIpaB Ta HpaBOBHX NHUTaHb. CTYAEHTH YHTAIOTh Iepel 3aHATTSIM
CIpaBy, a MOTIM MaroTh cami il moscHuTU. IIpodecop 3amae CTynEHTOBI 3aNUTaHHS 3a
MIEBHOIO CHUCTEMOIO. Y pe3ynbpTaTi HOoro mMuTaHHA Bce Oinblie 1 Oifibllie MPOACHSAIOTH
MHCJICHHSI CTY/IEHTAa, 3BEPTAalOTh yBary Ha HIOAHCH, PO ICHYBaHHS SKHX CTYICHT
CIIOYaTKy He 3710TajyBaBcs. lnes MeToay mojsirae B TOMYy, IO CTYAEHT caM BUPOOIIIe
CBOIO JIOKA30BY JIOTIKY 1 TIEPEKOHYETHCS B TOMY, 1[0 TIEBHE PINIICHHS Cyy B IIii CIIpaBi €
HalikpamuM. Haromicte B YKpaiHi BHKIaJad TEpEeBaKHO IOSACHIOE, PO3KIIAIAae BeCh
MaTepiaj i CTYJICHTOBI 3aIMIIAETHCS JIHIIE TIOYYTH HOTO Ta 3amaMm’aTtaTi. Beaxkaemo, 1m0
B YkpaiHi MOTpiOHO 3MIiHIOBATH MIIXOAM J0 BUKIAJaHHS MPABOBUX JHUCIUILIIH, ITO3asK,
Ha npukiani CIIIA, 6adyumo, 1o BNPOBAaPKCHHS HOBHX METOIWK JOINOMAarae ii mpas-
HUKaM TPUMAaTH IMEPIIiCTh Y BUKJIAIaHHI MMpaBa Ta IOPHUCIPYACHIIT 3arajoM. 3BHYaiHO,
HUHI ¥ B VYKpaiHi BIOPOBa/DKYEThCA YMMaj0 HOBHX METOJIIB BHKJIAJaHHs, € Oararo
PI3HOMaHITHMX HOBOBBEJEHb Yy METOJMIII BUKJIAQJAHHS, IPOTE IbOIO HEIOCTaTHEO,
OCKUJIBKH X MOTPiOHO BIPOBAAKYBAaTH Ha JEP>KaBHOMY PiBHi.

IOpuanuHa ocBita Mae Ha MeTi BceOiuHy HiATOTOBKY (paxiBIiB — mpocgecioHasiB B
rajgysi IOpUCHpYIeHLIl, 3AaTHUX MPaBUIbHO TIYMAayUTH Ta 3aCTOCOBYBATH 3aKOH,
po30upaTucs 3 MO3MINI IpaBa y BCIX TOHKOINAX KOHKPETHOI JKUTTEBOI CHUTYyaIii,
MPUHMATH PIlIEHHS, KEPYIOUYNCh BHHATKOBO OYKBOKO 1 JAyXOM 3aKOHY, pealli3oByBaTH
CBOT 3710HOCTI Ta NMOBHOBa)XCHHS Ha 0JIar0 OCOOWMCTOCTI, CYCIIBCTBA, ACpKaBH. Tomy
FOpUIMYHA OCBITa CHOTONIHI, B YMOBax MOJEpHi3allii BCi€i BHIOI IIKOJHM, BUMarae Jo
cebe 0COOMBO MUJIBHOI YBAark B IUIAX BUSIBIICHHS CYKYITHOCTI MPOOJIeM, TIOB’sA3aHUX 3
SIKICTEO ITJITOTOBKYM FOPHUCTIB, OPTaHI3alliiHOIO Ta 3MICTOBHOIO CTOPOHAMH IPOIECY
BHKJIQJ[aHHS, ()IHAHCOBUM CTAHOM 3aKJIa/liB BHIIOi OCBITH Ta iH.

3BepHIMOCS 3HOBY X 10 mpukiany IliBHiYHOT AMEpuKH, sSKa cTaja e OJHUM
JoKepenoM imed y cdepi IOPUIMYHOT OCBITH JUIS aHTIIHCBKHAX Ta aBCTPaNiHCHKUX
fopuctiB. Y CIIA HOpMH BCTyIy y BUIJISIII 0O0B’SI3KOBOTO CTaXKyBaHHS, BBEJCHI IIIe B
KOJIOHIJILHUH 1iepiof1, Oynu ocinabieHi abo ckacoBasi 1o 1860 p. i JocTyn 10 MpakTUKU
YacTo 3alexaB He OUIbIIe HiX BiJl 0OCOOMCTOI peKOMEeHMAIli. Yeynenns 6ap’epiB JUIs
BCTYIly 4acTO IPUIIHUCYIOTH eFaJIlTapHI/IMl HalajkaM Ha JepXaBHI INpHBiiei, npote
Jloyperc ®pinMaH cTBEpIKYBaB i PO POJIH €KOHOMIYHOTO YMHHHKA y BOMY IIPOIECi

[71.

! Eranitapusm (¢p. égalitarisme, B ¢p. égalité — piBHICTL) — KOHLIETIs, 110 HPONOHYE CTBOPEHHS! CYCIIILCTBA 3
PIBHAMK MOYKITMBOCTSIMH 3 YTPaBITHH 1 IOCTYITY 10 MaTepiabHIX OJar BCiM Foro wieHaM.
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VY 1817 p. po3noyaro Kypc MiArOTOBKH OakaliaBpiB B YHIBEPCUTETCHKUX IOPHIUIHUX
mkonax ['apBapma. Y 1846 p. penyraiisi nboro YHIBEpPCUTETY IocCsria 4ieHiB bpu-
TaHCBKOTO BHOOpYOro Komirtery. Haromocumo, mo 1ie OyB €QWHHHA aMepHUKaHCHKHN
YHIBEpCHTET, JI0 SKOT'0 BOHM NpOsBUIH iHTepec. [IpoTe moTyxHuii BB ["apBapacekoi
IOPUIUYHOI IIKOMU SIK 3pa3Ka JUld iHIIUX YHIBEPCUTETIB PO3BUHYBCS Mi3HIIIE — MIiCIs
npusHayeHHs y 1870 p. nexanom Kpicrodepa Jlenrnemna. ¥V 1850-x poxax B ['apBapai
CKacoOBaHO IiCITUTH SIK OOOB’S3KOBY YMOBY JUII OTpPHUMaHHS JWIUIOMAa IOpHUCTa, i OlIb-
LIICTh CTYJIEHTIB HaBYajacs CTUIbKH, CKUIbKH BBaXKaia 3a MOTPiOHE — Ui JOIIOBHEHHS
JI0 TIPAKTHYHOI miarotoBku [12].

Jo 1860 p., 3rimHo 3 Anbdpenom Pinom, B yHiBepcuTeTax um kojiemkax CIIA Oyma
21 ropunuuHa 1mkoia. MOpuanuHi (QakynpTeTH IisUIM HE JIHMIIE B YHIBEPCHTETaX.
BinMiHHOIO pHCOI0 aMEpHKAHCHKOI FOPUIAMYHOI OCBITH (YaCTKOBO HAaraaye aHTIIHCBHKI
MPUBaTHI KOJIEDKI a0o mpodeciiiHi mkonn) Oyla BelWKa KUIBKICTh KOMEPIHHUX,
NPUBATHUX IOPUAMYHMX WIKiN. IXHI BimHOCHMHM 3 yHiBepcHTeTaMm OyIM CKIIaIHHMH,
M03asK 1HOAI BOHH 3Marajiucs, 1HOJi CIiBICHYBaJIM, OPIEHTYIOUHMCh HA PI3HUX CTY/CHTIB,
a 1HOJI 3HOBY 31HBanHca abo x posmaganucs [11]. €np, Hanmpukian, npuerHaBcs A0
IpuBaTHOI ropuauydHoi mxonu y 1820-x pokax. He3paxarouu Ha Te, 1110 YHIBEPCUTETI Bl
1843 p. mpucymKyBaB IUIUIOMH IOPHCTIB, 10 MOYaTKy XX CT. IKOJNA 3anuinagacs
NPUBAaTHOIO B TOMY CeHCi, IO YHiBepcuTeT He OpaB Ha cebe >koqHOI (hiHaHCOBOI
BiAmOBiganeHOCTI [6].

Haronocumo # Ha ToMy, mo y 1850-X pokaxX OLIBIIICTh IOPUIUIHUX (PaKyIHTETIB
MIPOIIOHYBAJIM HEOOOB’SI3KOBY KBami(ikaiiro, HEOOXIAHY s aKpeAauTalii B SKOCTI
MPAaKTUKYIOYOTO FOPHCTA. 3aMiCTh IBOTO iXHI CTYJCHTH MpParHyiad OTPUMATH 3HAHHS 3
MpaBa 3apajy HOTOo MPAaKTUYHOTO 3aCTOCYBaHHS (IIEXTO — depe3 Horo HEoOXiTHICTh Y
MeXax 3arajibHoi ocBitH) [3].

OTXe, JIUIIe B MEHIIIOCTI MITATIB JUIJIOMH IOPHUCTIB OYyJIM BU3HAHI 3 METOIO JIOMYCKY
JI0 IOpUANYHOT NpakTUKU. [InTaHHs npo KBadidikalilo He BUHUKAIO, IPUHANMHI B TOMY,
10 CTOCYBANoCs (hOpManbHUX BHMOT, SKi BUCJIOBIIOBAIM J0 NMPAKTUYHOI AiSUTBHOCTI. Y
mrartax, Jie OyJio BBelIeHO TeCTH abo J0JaTKOBI BUMOTH, OPUANYHI (HaKyIbTEeTH MOYaTH
IPOBOJUTH aTeCTallilo, sSKa J03BOJIA IXHIM YCHINIHAM CTYJEHTaM IPOXOAWTH Ha
NpakTUKy 0e3 momaTkoBHX icnuTiB. Lleit migxin ymepuie OyB 3acTocoBaHuii B 1842 p. y
Bipmxunii, mommuproBaiacs moBiibHO 1 B 1870 p. Bce e 3aCTOCOBYBABCS JIMILE Y CEMHU
[ITaTax, X04a BIPOJOBXK HACTYITHHX JBOX AECATHIITE IXHIM CIIMCOK posimpuscs [9].

VYHIBEpCHUTETCHKA IOPHINYHA OCBITA K MOTMEPEIHS MIATOTOBKA IO OKPEMHUX ICITHTIB
JUTS. BCTYITY 1O aJBOKATYpW — TEHICHINA, IO 3’sBHiacsd Hanpukiaii XIX cT., HaOyna
[IMPOKOTO TOMMPEHHS TUTBKH y XX CT., KOJU 3pocin Oap’epu Ui BCTYIy ¥ yHiBep-
CUTETH CTAJH IOMIHYBaTH B aMEPUKAHCBHKIN FOPUIMUHIN OCBITI [5].

VY Kanami yHiBepcHUTETChKa MIArOTOBKA B Tally3l mpaBa Oylia HAHCHIBHIIIOW Yy
¢panmy3pkiit cuctemi KseGeka, ne B 1848 p. B VYHiBepcureTi Makriia cTBOpeHO
IOPUINYHY HIKOTY. B iHIINX MPOBIHIIAX CTaKyBaHHS Ta BUCOKOPO3BHHEHA mpodeciiiHa
niarotoBka (ak B OHTapio) cTanu OCHOBOIO JJISi MPUMOMY Ha MPAKTHUKY, HABITh MICHs
BIIKPUTTS IIEpIIOi IIKOJM 3arajJbHOro mpaBa B YHiBepcuteTi Jlambxay3 y Hosiit
Mlotnanmii (1883) [1]. Haromocumo, 1o, Ha BiaMiHy Bif ABCTpauii, KaHaJAChKi KOJOHIT
KOHTPOJIIOBAIM NPUHOM B acolliallii MpaKkTUKYIOUMX IOPUCTIB, a He cynmdiB. Ilupoko
posmoBcromkene B CIIIA Ha mowatky Ta cepemuni XIX cT. ycyHeHHsS (opMaIbHUX
BHMOT JJTs1 BCTYIy B Tipodeciro He Mano aHaioriB y Kanani, xoda 3 1850 p. mo 1864 p.
3akoHomaBcTBO Hopoi IloTnanmii HamaBaio KOXXKHOMY TPOMaJISHUHY, SIKHH TOJIOCYBaB
a00 MaB HU3BKY CTaBKY OILIATH IpaIlli, TOBHE MPaBO MPaKTUKYIOYHX IOPUCTIB BUCTYHATH
B cyai, a Ha moyaTky 1850-x pokiB 3akoHomaB4i 300pu KaHaaw 3aciyxaiau KJIOMOTaHHS
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YICHIB 1 METHINi TPOMaJIsH, SKi 3aKIHKAINA J0 JAEMOKpaTh3allii CyJOBOTO MpOIeCy Ta
NPUITMHEHHS MOHOITOJIIT FOPKCTIB Ha aIBOKATCHKY MisUTbHICTD [4].

Hagite y Mexax HpOBIHLIN 31 3aralbHUM IpPaBOM OyJIM BHPaXEHI periOHaNbHI
BigMiHHOCTI. AnbOepTa nepebyBana min BrMBoM 3paska Hosoi IlloTnannii, ne HaBua-
Jocsi 0araTo BHJATHUX IOPUCTIB IPOBIHLII; YHIBEPCHUTETCbKY OCBITY IUIs MaiOyTHIX
opHucTiB B Anp0OepTi Oyno BHIpoBajkeHO paHime, Hix B OHTapio, a YHiBEpCUTET
AnpOepTH 3IifiCHIOBAaB MNpoBeNeHHS ()aXOBHX BCTYIHHX €K3aMEHIB U MICIIEBUX
ropucTiB 1uBineHoro npaea [10]. ¥V CackaueBaHi BUKIaJaHHS B YHIBEpCUTETI TaKOX
oYasiocs MOpiBHAHO paHo, i B 1923 p. CackaueBaHCHKHI YHIBepCcUTET repeOpaB Ha cebe
YCIO IOPHINYHY OCBITY, BUTICHUBIIN KOHKYPYIOUY IOPUANYHY IIKONY, KEPOBaHY MicCIie-
BOIO mpodeciiiHo0 opranizamiero [2]. Ha BigMmiHy Bia IbOro, OpUAMYHA OCBITa B
Bpurancekiit Korym06ii HaramgyBama ocBity B OHTapio, olHaK 1e He Oyino 3poOJieHO
[UISXOM CBiZIOMOTO HaciimyBaHHs. @DaxiBIi-PaKTHKU YIPaBISUIM  FOPUIHYHAMH
IIKOJIAMH B IepIii AecATIITTA XX CT., a YHIBEPCUTCTChKUH I0OPUIUIHUHN BaKyIbTeT OYB
cTBOpeHuit Tiibku B 1945 p. [8].

Sk mizcyMok 3a3HauMMmo, 1o JIBBIBCBKHMIA yHIBepcuTeT Mae NoOpi Tpaaumii Ta
MIPUKIIAM IS HACTIIyBaHHsI 31 CTAHOBIIEHHA IOPUAMYHOT OCBITH 7151 MaliOyTHIX TOKOJIiHb.
Tomy nonepezu{i BHECKHU Ta JOCATHEHHA OY)K€ BaXJIMB1 IJi1 MailOyTHIX MOCHIAHMKIB Ta
HAYKOBIIIB, 5IKi BIIPOBAXKYIOTh HOBY MCTOJMKY Y BHK/ITAJaHHs MPAaBOBHX JUCIIUTLTIH.
JocBin po3BHHEHHX KpaiH CHOTOJHI CBIYUTH MPO BAXIIMBICTH 3aCBOEHHS iXHIX METO-
DK, aJjie, BOJHOYAC, Y HAC ICHYE CBOS MPAKTHKA Ta MiIXOJHM A0 BUBYCHHS Ta 3aCBOECHHS
mpaBa cryiaeHTaMd. Hamr miaxin ¢gopmyBaBcs BIPOJOBXK 0OaraThbOX CTOJITH 1 MPHHIC
BH3HAHHA JIPBIBCHKOMY YHIBEPCHTETY JAEKO 32 MeKaMH YKpaiHu. AJe I 3MiIHEHHS
[IOTO BHM3HAHHSA HEIOCTATHHO JIMIIEC ICTOPHYHOI craanmuad. HeoOximHo 3BakaTd Ha
JIOCBIJI MMPOBITHUX YHIBEPCHUTETIB. 3BAXKAOUX HA IIe, 33UT TOKPAIIECHHS Ta 3aKpITICHHS
CBOTO CTAaTyCy y CBITOBHX peHTHHTaX, JIbBIBCbKHH YHIBEpCHUTET Ma€ BIOCKOHAITIOBATUCS
Ta po3BuBarHca. Toni Hama OpUAMYHA OcBiTa OyAe OuIbII 3aTpeOyBaHOIO y CBITI Ta
3MOXKe Pernpe3eHTyBaTH ceOe B KOHTEKCTI HOBUX TPEH/IB Ta MiJXO/IB.
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FEATURES OF LEGAL EDUCATION
IN THE LEADING UNIVERSITIES OF THE USA AND CANADA
AS AN EXPERIENCE FOR THE LVIV UNIVERSITY

V. Kakhnych

Ivan Franko National University of Lviv,
1, Universytetska Str., Lviv, Ukraine, 79000,
e-mail: volodymyr.kakhnych@Inu.edu.ua

The article examines the features of legal education at leading universities in the United
States and Canada as an experience for the Lviv University. Legal education at the University
of Lviv dates back to January 20, 1661, when King of the Commonwealth Jan Il Casimir
issued a decree on the opening of a university in Lviv, which allowed to teach Roman and
canon law. Consequently, this year we celebrate the 360th anniversary of the Lviv University
as well as the Faculty of Law.

It is noted that Roman law is the basis of many modern branches of law. The famous
Roman jurist Celsius claimed: «lus est ars boni et aegui» («Law is the art of good and
justice»). So, where is law, there is justice, that is, a constant and definite will that gives
everyone the right they deserve. Without justice, there can be no state, no smallest group of
people, not even a small household. The perfection of the Roman legal system for many
centuries has shown an example of how legal systems should be formed. Even direct borrowings
from Roman law are allowed, of course, taking into account the national characteristics of each
state, including Ukraine. It should be noted that Roman law has been and remains an important
area of research since the establishment of the Faculty of Law of the Lviv University. His
teachers in their works highlighted how Roman law became one of the components of modern
European law. Legal education remains one of the important components of the domestic
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system of higher education, given the ongoing reforms in the state of political, legal, judicial
systems, the development of market relations in the economy.

Educational and scientific approaches to the teaching of law in various universities in the
United States and Canada, which have managed to form a legal basis for better mastering and
implementation of new methods for teaching law, are studied. In different countries, to obtain a
degree in law, a student must immediately enter the first year of university in this specialty. To
enter most universities, students only need to provide a high school diploma. In the United
States, on the other hand, education is structured differently. The legal education system and
law in the United States are regarded as a professional-academic field, which is equivalent to
the master's programs of most universities in the world. This means that students can enter
universities in law only after obtaining a bachelor's degree. In addition, law schools in the
United States are part of private and public universities. They give students the opportunity to
earn a Juris Doctor (J. D.) degree. The Juris Doctor program lasts three years (full-time
training) or four years (extramural studies). The most difficult stage of studying is the first
course through specialized subjects, exams as well as the method of Socrates, which is used
in teaching law to students. The Socrates method encourages many international students to
study law at US universities. This method helps students to develop unique legal thinking and
easily master the practical skills of a lawyer.

The contribution to the development of legal education of Lviv lawyers is shown, the
tendencies of forming the tradition of teaching law at the Lviv University in a comparative
context with the USA and Canada, where higher legal education is the basis of education of
civil servants, are revealed. Legal education aims at a comprehensive training of
professionals — professionals in the field of jurisprudence, able to correctly interpret and apply
the law, understand the position of law in all the intricacies of a particular life situation, make
decisions based solely on the letter and spirit of the law, exercise their abilities and powers for
the individual, society, state. Therefore, legal education today, in the context of modernization
of the entire higher school, requires special attention in order to identify a set of issues related
to the quality of training of lawyers, organizational and substantive aspects of the teaching
process, the financial condition of higher education institutions.

Keywords: legal education, Faculty of Law, Lviv University, USA, Canada.
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YKPATHCBKA HAUIOHAJIBHA PEBOJIIOUISA XVII CT.
B 3ATAJIBHOEBPOIIEMUCBKOMY KOHTEKCTI:
CBITOTI'JIAAHI BUTOKHA

JI. Illeguyk

Jlvsiscokuii HayionanvHull ynigepcumem imeni Ieana @panka,
eyn. Yuieepcumemcwka, 1, Jlveis, Yrpaina, 79000,
e-mail:liliana.shevchuk@Inu.edu.ua

AHanisytoun nogii B YkpaiHi cepeauHn XVII cT. 9k cknaposy 3ararnibHOEBPOMENCHLKOrO
PEBONIOLIMHOIO pyXy, aBTOP PO3rnsgae CBITOrNSAAHI, iQe0norivHi Ta igenHi BUTOKM YKpaiHCLKOI
pesoniouii. 3'ACOBaAHO i OxapaKTepu3oBaHO iX CRiNbHi 3i 3ararbHOEBPONENCHKMMKN, a TaKoX
cneundidHi pucu. 3aranom, 3miHa CBITOrMAOHOI CUCTEMM B YKpaiHi NOB'A3YETLCS 3 peHEeCaHCHO-
rYMaHiCTU4HUMKU Ta pedhopMauiiHnMn igesaMun, ki noYanu MoLUMPIOBaTUCA Ha YKpPaiHCbKMX
3emnsax. 3 ogHoro 60Ky — BOHM He BTpayanu TyT CBOrO MepBiCHOro 3MiCTy, a 3 iHWOoro — Haby-
Banu HauioHanbHOro BMpasy, 3yMOBMEHOIrO0 OCMMUCIIEHHAM aKTyarnbHWX nNpobrem yKpaiHCbKOro
cycninbCTBa.

3’sicoBaHo, WO NiarpyHTaAM ykpaiHcbkoi peBomtouii XVII cT. cTana Teopia npupogHoro
npaga 3 il KOHUENUIE HEBIA'€EMHUX NPUPOAHMX NpaB MOANHM Ta KOHUEMLIE CycnifibHOro Aoro-
Bopy. [1exTo 3 yKpaiHCbKMX MUCAUTENIB, HEe3Baxatoun Ha Te, wo Ao 1649 p. YkpaiHa He mana
BracHoi aepxxaBu, o6MipkoByBaB ManbyTHIM LWNsx ii NOMiTMYHOrO po3BUTKY. KOHKpeTHi nnaHm
nobymoBn BracHoi gepxasu BTineHi, 3okpema, y npauax M. BepewmHcbkoro, M. Morunw,
0. Hemumpwnya Towwo. BoHu BinoGparkanu TeHaeHLUio 40 NOEAHAHHA OCMUCIIEHHST iCTOPIT BracHOI
OepXaBOTBOPYOI Tpaauuii 3 BMBYEHHSIM 3axigHOro goceigy. AHania MoniTMKO-NpaBoBUX iaen
YKpaiHCbKNX aBTOpiB, peanbHi icTopuyHi nogii XVII cT. 3acBiguyloTb NosABy cepen yKpaiHCbKOro
HaceneHHs BUpa3HMX TeHOeHLUI 4o NobyaoBu BracHO! AepKaBu.

KnioyoBi crnoBa: ykpaiHCbka AepxaBHiCTb, icTopis inocodii npasa, npupogHe npaso,
cnpaBeanmeicTb, cBoboaa, onip Bragi.

DOI: http://dx.doi.org/10.30970/vla.2021.72.035

Yupomorx XVI-XVII ct. 3anouaTKoBy€eThCS HOBA, KapAMHAIBHO BiJIMIHHA €Ioxa B
icTOpil eBpomneiichbKol IuBLIi3aNii — emoxa HoBoro yacy. BinOyBaeThcsi CTAHOBJICHHS, a B
MOJTANTBIIIOMY ¥ YTBEPIDKEHHS MPaBO-ACP>KaBHOTO YKIIAAy, IO IPYHTYETHCS HA TONITHY-
HI JeMOKparTii, MpaBoBii cBOOOI 1 TPOMAIIHCHKIN piBHOCTI. CyCHUIBCTBO MOCTYIIOBO
BUBUIBHIOETBCS BiJ] TPAAMIUMHUX JEpKaBHUX, (PeoNaNbHHUX, PENirifHuX 1 momiOHMX
obmeskeHb. Llikom 3po3ymiso, 10 Taki IPyHTOBHI 3pYIIEHHS HE MOIJIM OYTH NMPOBEAEHI
MHpPHO 1 6e300J1iCHO Ta i, 3peIITOoI0, IX YTBEPAXKECHHS 3aTATHYJIOCS HE Ha OJHE ACCATH-
mitta. TlojgonaHHA cTapux, OOMEXKYIOUMX TOCTYN (eoJallbHUX YCTOIB, BWIIMIIOCA B
ICTOpUYHY HU3KY IOJITHYHHX peBoionii. Binrak, HoBuii vac cTtaB emoxorm peBo-
JFOIIIMHOTO Y CBOTH OCHOB1 yTBEPPKEHHSI HOBOT'O AEPKaBHOTO JIaTy.

He 3anummuiack 0oCTOPOHB TII00ATEHUX MUBLTI3AIIHEX 3)1aMiB 1 YKpaiHa, BXOIKEH-
HS K01 y 100y HoBoro gacy BifOyBaiocs B JOBOJII CKJIaJHUX oOcTaBuHaX. ITiamopsako-
BaHa CYCHUIBHO-TIONITHYHUM CTpykTypam Peui Ilocnomuroi, mo cyti, mo30aBicHa
BJIACHOI TIOJIITHYHOI €NITH, MiJiJJaHa MOJITHYHNAM, COIlIaIbHUM, CKOHOMIYHHM Ta pei-
TifHUM OOMEXEeHHSM, YKpaiHChKa CIIJIbHOTA caMe B Il dYac CchpoMoriiacs, sK
Bim3HavyaroTh B. Cwmomiii Ta B. CrenmaHkoB, Ha peaji3alil0 YHIKQJILHOTO 3a CBOIMH
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MacitTabaMy 1 HacliKaMH TOJITHYHOTO TIPOCKTY, CKIAIOBUMHU SKOTO CTaJId CTBOPESHHS
HAITIOHAIBHOT TIOJITHUYHOI 1 MPaBOBO1 CHUCTEM Ta YHITapHOI YKpaiHChKOI JepKaBH, SKa,
MAalo4u CBOIO CHELU(]IKy, TOAEKOIN JEMOHCTPYIOUH MEBHY HEJOCKOHAIICTh IHCTUTYIIIH,
BTiM, Oy/ayBanacs 3a €BpOIeiiCbKIMHI KaHOHAMH PaHHBOMOJACPHOT JepKaBOTBOPUOCTI [7,
c. 6]. ToxibHo sk i B IHIIMX €BPOMEHCHKHX KpalHaX, CYTTEBI CYCHUIbHO-MONITHYHI
NepeTBOpeHHs. B YKpaiHi OyJM 3yMOBJICHI HalliOHAJIILHOIO peBoolieto 1648-1676 pp.
BinTak, BoHa He JHIIE JIOTIYHO BIMCYETHCS B 3aralibHy KApTHHY PEBONIONIHHUX 3MaraHb
€BPOIIEHIIIB, aje i, 6e3 CyMHIBY, Biflirpae BaroMmy poJib y 3arajJbHOE€BPONEHCHEKOMY MPO-
meci nuBiTizaniiaux 3MiH HoBoro dacy.

[Ipu Bciid cBOTH CKITaIHIH Hapa/:[HrMi CIIOHTAHHOCTI ¥ CTHXIMHOCTI, HACHUILCTBAX 1
MepenpuBIIaCHEHH] OJiar, TIONPH BiAMIHHICTE (YacTo /:naMeTpam,HO HpOTI/IHeX(Hy) y
TOTJIS/IaX, )KOpCTOKICTB MiXKycoOHOT 60p0TL6I/I 3a BJIJly, HEMOCIIIOBHICTH 1 cymepewn-
BiCTh y [isIX, KOHCEPBATHBHY MOBEIIHKY, MParMaTu3M, BHMYIICHUHA pean13M yro-
JIOBCTBO, KOMIIpOMicH, (Bech IIed CIICKTP O03HAK yKPAiHCHKOI pCBOJIIOI_Ill HTKOM
BHIIPABJAHO MOKEMO HAKIaJaTH i Ha iHII €Bp0HeI/ICLK1 PEBONIOMLIHHI pyxu sk Tiel
€TIOXH, TaK i HACTYITHI) — PEBOJIIOLIS, — SIBUIIE, K HisK HE CyNepeuHe MPUPOIL KUTTS, a,
HaBIIaKW, BIAMOBiIHE i. AJDKe MOMpH TepeliyeHi HeraTHUBH, PEBONIOLII — Ie pyX
CYCILIBCTBA, 1[e HOro BHYTPILIHS HOTpe6a KON 1HMUH (eBONMIOLINHMIT) IUISIX HE Aae
MOXKTHBOCTEi BHXOAY 3 KPH30BHX CTaHiB, a JHIIe 3aroCTpIoe Cyr[epe‘IHOCTl Came
CTPIMKI PEBOJIOLIHHI 3pYLICHHA B CHCTEMIi CBITOCIIPHHMHATTS 1 IIHHICHUX Opi€HTAIliH,
JIO3BONMIIN YKpaiHi HE TUTBKU TPOAEMOHCTPYBATH CBOE «IIaH €BPOICHCHKE IMOKINKAH-
HS», @ ¥ MPWIYIUTHCS Yepe3 YTBOPCHHU TYT «KYJIBT CBOOOIM» IO «YHIBEPCAaIHHOTO
¢donmy €ppornmy». [IpruoMy y bOMy KOHTEKCTI CBOOO/IA PO3YMIEThCS SIK MPArHEHHS 110
HAI[IOHAJBHOT HE3AJIEKHOCTI 1 TpoMaasHChKuX mpas [4, ¢. 20].

AHanizytoun mofnii B Ykpaini cepemunan XVII cT. 5K cKIIaZoBy 3araabHOEBPO-
MEHCHKOT0 PEBONIIOIIIMHOTO PYyXY, V Il CTATTi CTAaBHMO COOi 32 METy PO3TJISHYTH JIUIIIS
YAaCTHHY, alie¢ HAJ3BHYAMHO BAXKJIMBY, IMUPOKOTO CIEKTPY YHMHHUKIB, MPHUTAMAHHUX
pPEBOIIONISAM SIK SBHINY. ITMMEThCS TPO CBITOTJISAAHI, i€OJOTIUHI Ta iIeHHI BUTOKH
YKpaiHCHKOT pEeBOJIIOLIII.

bazoBumu moctynaramu eBporeiickkux peBoironiii  HoBoro wacy 3aramoM i
yKpaiHCBKOT 30KpeMa CTalu Teopii IPUPOAHOTO MpaBa i CyCHIBHOTO JOTOBOPY, SIKi, X0
1 OynM 3aKnajieHi 1ie B MONEPEIHI €NOXH, ajle OTPUMAIN CBOE TEOPETUYHE OOIPYHTY-
BaHHS caMe B Ipolleci epeopMaTyBaHHS CBITONIAIHUX VSIBJICHb, IPUTAMaHHHX TIEpio-
Iy, IO PpO3TJsmacThes. ['0IOBHA i7iesl IUX TEOpiil ImoisAraia B TOMY, I0 OOpoTh0Oa 3a
MPUPOIHI TIpaBa (HA >KHUTTS, CBOOOMY, IIACTSA, PIBHICTh, OpaTepcTBO) po3yMminacs sK
a0COJIFOTHO TIPaBOMIipHA, BIATaK, PEBONIOII B iM’Sl IIMX MPaB T BU3HABAIMCS MPaBO-
MIpHUMH BJIaCHE Yepe3 CBOIO MPUPOIHICTb.

Ilepm 3a Bce BapTO HArOJIOCHTH, IO BCl PEBOJIIOIIMHI IHHOBAIi NPHBHECEHI B
CYCHUTBHY CBIIOMICTh YKpaiHu nomituaHuMHy nofisimu cepeanu XVII ct., momioHo sk 1 B
IHINNX €BpOMNEeiChKUX KpaiHaX, HE JITAIM HAa YUCTHH apKyll, a OUIBIIOI0 YW MEHIIOI0
MIpOIO MiATOTOBISUTHCS MOMEPETHIM PO3BUTKOM CYCHUIBHO-TIOJNITUYHOTO Ta JYXOBHOTO
KHUTTA YKPAIHCBKOTO €THOCY. 3MiHA CBiTOIVISAHOI CHCTEMH IIOB’SI3YEThCS 3 PEHECAHCHO-
TYMaHICTHYHUMH Ta peopMaIlifHUMH i1eIMH, SIKi TOYaau HOIIMPIOBATUCS HAa YKPAiHCh-
KHX 3eMJISIX. 3 OJTHOrO OOKY — BOHM HE BTpayalld TyT CBOTO MIEPBICHOTO 3MICTy, a 3 1HIIIOTO —
HaOyBal HAIIOHAILHOTO BHpa3y, 3YMOBICHOTO OCMHCICHHSIM aKTyaJbHHX IIPOOIEM
VKpPaiHCBKOTO CYCIUTBCTBA. B CyCHiIbHY CBiZIOMICTH BCE TJIMOIIE YKOPIHIOIOTHCS CTe-
PEOTHIA TPOMAITHCHKHX CBOOOJI, HAI[IOHATBHOTO CAaMOBW3HAUCHHS, PEITidHOI ToJe-
PAHTHOCTI, COMIATBEHOI CIPaBEJIUBOCTI, MPUPOIHOI PIBHOCTI JrojaeH, TOOTO THUX CBifO-
MICHHX CTEPEOTHITIB, IO 3r0I0M CTAJIM JIO3YHI'aMU MTOBCTAJIOro Hapoxy [4, ¢. 19-20].
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Sk BiIOMO, B TOJIITUKO-TIPABOBOMY CEHCI KpHBa (eoqaTbHOI CUCTEMH JOCSTIIa CBOET
KyJIbMiHAIil B TepioJl HiAepJIaHAChKOI Ta aHrIikchkoi peBomomiid. [lim vac ineiHol
MiATOTOBKH IIMX PEBOIIOIIH, Y MPOIEC] iX MPOBEEHHS CKIAIOCH i aKTHBHO BTPYTHIIOCH
y 60poThOy Take sIBHILE MOJITUKO-TIPABOBOI CBIIOMOCTI, K IOPUAUYHHNA CBITOIJIAL, LIO0
IPUIIIOB Ha 3MiHYy TEOJOTIYHOMY CBITOIJISY CEpelHIX BIKIB 1 3a CBOEK CYTHICTIO,
JDKepenaMu apryMeHTallii, CIoco0aMu Mi3HAHHS CYCIUTHHO-TIONITHYHHUX SBUIL BUCTYIIaB
HOTro aHTUIIOOM. METOMOJIOTIYHOI0 OCHOBOIO IOPHIMYHOTO CBITOTJISAY CTaB palioHa-
Ji3M, 10 BUMAaraB BUBYEHHS i OI[IHKM CYCHUIBHO-TIOMITUYHHUX SIBHIL, Y TOMY YHCIHI
JIep KaBH 1 TIpaBa, HEYIEePEIKEHO 1 BUTHHO, 3 MO3UIIIN 37I0POBOTO Ty3/y. 3 OISy Ha Ie —
(eonmanpHa ngepkaBa, Il TMOPSIKH W yCTaHOBM BOAaYaIMCs HEJIOTIYHUMHU. Po3yMHe
CyCHiHLCTBO — 1e CyKyl'[HlCTb BUIBHHX, FOPHIUTHO pIBHHX I1HIWBINIB, TOB’S3aHUX
BiTHOCHHAMH, SIKi BPET'YJIbOBaHI Ta rapaHTOBaHl HOpMaMH TIpaBa. Knacuanum BTineHHIM
IOPUIMYHOTO CBITOTIIIAY CTajla Teopis MPUPOTHOTO MPaBa i OB’ SI3aHOTO 3 HEIO CYCIIiIb-
HOTO noroBopy. [IpaBo BBakaocsi OCHOBOIO, 3B’SI3KOM CYCIILIBCTBA, & AepKaBa PO3TIIsi-
jpamacsi sK rapaut mpasa. Jims ii po3BHTKY NEpIIOPSIHE 3HAYCHHS MAlo CTBOPCHHS
MIITHOTO TPaBOTOPSIKY, 3aCHOBAHOrO Ha (bopMam,Hm plBHOCTl cy0’exTIB TIpaBa,
rapaHTlf{x cBOOOIH HlIalI/ICMHI/IHTBa NPUBATHOI IHIIATHBY | KOHKYPEHIIii, HEIOPYII-
HOCTI BracHoCTi i moroBopiB [6, c. 173—174]. V npupoanux mpaBax BOa4Yanu MPOIHK-
TOBaHI PO3YMOM, JaHi BiJl MPUPOAU JIOASAM BJIACTUBOCTI, 30KpeMa — OYTH BUIBHUM Y
NEPEKOHAHHAX Ta JisIX, BOJOJITH W PO3MOPSKATUCS BIACHICTIO, OyTH PIBHUM OJHH 3
OJTHUM, MaTH rapaHTii BiJl cBaBiuId. [IpaBa Ha )KUTTs, CBOOOY, PIBHICTh TPAKTYBAIH SIK
HEBiJ'€MHI TIPHPOJHI TpaBa. BiaTak, HOBI CyCHUIbHI 1 MOJITHYHI TOPSAKH, IO
YTIBEPIUKYBAIUCS B XOHi PEBOIIOIIM, SIK BXKE 3a3HAYAIIOCS, BBAXKAIWCS IPHPOTHUMHU,
TOOTO TaKWMH, SKi BIANOBINAIN, 3HAXOIWIM CBOE BHIIPABIAHHSA Y BHINCO3HAUCHHX
BJIACTHBOCTSX 1 MpaBax JIFOJCHKOI iICTOTH. [7ef0 MPUpPOIHUX TpaB PO3BHBAjA i JOIOB-
HIOBaJIa KOHIIEIIIIS CYCHUIBHOTO JIOTOBOPY, 3aBISKH KA paguKaIbHO 3MIHHBCS ITaHIB-
HUH paHillle TOITIS Ha JpKepeno ImyOiiuHoi Biaau. Biarenep came Hapoa BH3HABaBCS
IDKEPEIIoM 1 3BEpXHUKOM YCSIKOT BJIaIH.

VYci Buimeo3HadeHi imei craigu OUIBIIOID YM MEHIIOK MIpOK MIAIPYHTAM i
VYkpaincbkoi peBosmtonii XVII cT. BrineHHs mux inei 3HaX0oZMMO BXe y TBOPYOCTI
YKPAiHChKHX ~«peHecaHcHuX Tymanictiey XVI — mnowatky XVII cr., 30Kpema
C. OpixoBcbkoro, 1 Bepemmnacnkoro, I. JJomOposcskoro, C. Knenosuua, C. [lekanina,
4. llacuoro-TI'epOypra, JI. 3uzanig-TycranoBcwkoro, J1. Hammpatika, M. CMOTpHITLKOTO,
M. Boperpkoro, K. CakoBuya. OIHAM 13 IEpIIMX TEOPETHKIB KOHIICIIIi TPHPOIHOTO
nmpaBa B YKpaiHi OyB BiIOMHI YKpaiHO-TIOJbCHKHH («PYCHKOTO HApOIy MOJLCHKOI
JiepKaBm» ) MECTUTEND 1 myosinuct XVI cr. CranicnaB OpixoBcbkuii-Pokconan (1513—
1566 pp.). Cepen mpupomgaux mpaB C. OpiXxOBCHKHN BHAUISAB TaKi: MPaBO Ha JKUTTA,
MHp, 3J1aroay B CYCIIJILCTBI, MPaBO Ha CIHPaBEIJIUBICTh, NMPaBO BJIACHOCTI, piBHI
MO>KJIMBOCTI 1HAUBIIIB, HEYXWIbHE JOTPUMAHHS A0OTOBOpiB Toulo. IlopymeHHs mpasa
BJIACHOCTi, Ha MOTO AYMKY, € JDKEPENIOM HE3roJ y CYCHUIbCTBI, IO MPHUBOAUTH 0
3aKO0JIOTIB, a BiITAK HEMWUHYYOTO KiHIS JepkaBu. JIroarHa MOBMHHA MaTH MpaBO Ha
MOBHOIIIHHE XUTTA, HAa CBOOOIY COBICTI, CJIOBA, CIPABEAIUBICTh IPU BUpilIEHH] Oy b -
AKUX crpaB. Sk Bim3Haudae BimoMuil mociinuuk cnaamman C. OpixoBcbkoro B. JINTBHHOB,
<<BiJICyTHiCTI) ab0 MOpyIIEHHS SAKOTOCh 13 KX IpaB, HA JYMKY MUCJIHTENS], € CBiTYEH-
HSM JUKOCTI, BApBApPCTBA, JECIOTU3MY 1 CYIIEpEUUTh TMPUPOTHOMY TPABY» [3, c. 446].
Ipuposse mpaBo € BumEM 32 JIOACHKI 3aKOHHW, TOMY OCTaHHI 3a MOTPeOUW MOKHA
3MiHfoBaTH. OIHUM i3 HaWBaXITUBINIMX MPUHIMIIB mpupoxHoro npasa C. OpixOBCHKHN
yBaXaB CyBOpe JOTPHMAHHS JIOTOBOpY. MOro mOpymIHHKIB BiH 3apaxoByBaB 10
HANOUIBIINX 3JI0YMHLIIB.



J1. Lllesuyk
38 ISSN 0136-8168. BicHuk JTbBiBCbKOrO YHiBepcuTeTy. Cepis topuandHa. 2021. Bunyck 72

Baromoro 3HaveHHs1 yKpaiHCBhKi TYMaHICTH HaJaBajM i/1ei piBHOCTI MpeACTaBHUKIB
yCIX CTaHIB MeEpeJ CYJOM i 3aKOHOM (OCOOJIMBO y IbOMY CEHCi JIOIIBHO BiJI3HAYHTH
C. Opix0BCBKOro, MOITISAU SIKOTO E€BOMIOLIOHYBAIM BiJi XPUCTUSHCHKOI ifei piBHOCTI
ycix moaedt nepen borom n0 BU3HaHHS NMpaBoOBOi piBHOCTI). Takok BOHM BiACTOIOBANU
peniriiHy piBHICTb, HaIllOHATbHY, a YacaMU 1 PIBHICTh COLIAJIbHY, BUCTYIAIN TaKOX Ha
3axHCT npaB KiHOK. 3okpeMma, C. OpixoBcbkHil 3asBJISB, L0 KIHKA Ma€ HaBiTh IPaBO
OpaTh «y4acTh Pa3oM 3 YOJOBIKOM B yIpaBIIiHHI JepKaBHUMHU crpaBamm» [3, c. 454].
BaxuBe Miclie peHeCaHCHI T'yMaHICTH BIBOAMIM 1 Takilf MOpanbHO-IIPABOBiM KaTeropii,
SIK CIIPaBEIUBICTD, PO3MIIAIAIOYH ii 3 TIOTISALY BiAMOBIIHOCTI YKHTTS OKPEMHX JIFOJIEH 1
CYCHITBCTBA 3arajioM IMPHPOJHOMY IIPaBy i MOPAIEHOMY sakony. Came jepxkaBa, Ha
aymky C. OplXOBCLKOFO MOBHHHA O0aTH PO CIPaBeIIMBICTh, BOHA X MOXIUBA Y
CyCHlHLCTBl JIUIIE 32 YMOBHU plBHOCTl ycix rpoMajisiH Tepef 3akoHoM. OTKe MHCITHTENb
PO3pi3HsE TMPaBo 1 CIIpaBeAIMBICTh, 30KpeMa HE TLTBKH TEPMiHOJIOTIYHO, aie i mo CyTi.
Sk 3a3navae B. JINTBUHOB «IpaBo, HA WOTO JYMKY, OJHE U BCiX: OiMHUX 1 Oaratux,
BHCOKHX IPABUTEINIB 1 MOCHUIbCTBA. lle TBEpMKEHHS BaxwimBe, 0O 3ampOBaKyBajo
HOBOYACHMH MOMNIAA MPO PIBHICTh YCiX TPOMaJsH CTOCOBHO IpaBa. OpiXOBCHKUI
BHpPa3HO YCBIJOMIIIOBAB, ILI0 JIMIIE Ha TaKii 3acali MO>KHa 3a0€3MeYUTH CIIPAaBEIUBICTh
y nmepxasi. LlinkoMm y ayci koHuenuii npupopHoro npaa OpiXOBCBKHM BUMarae cyBo-
poro, ane ChpaBeJIMBOrO MOKApaHHs 3a CKOEHI 3JI0YMHU 1 BUHArOpOIW — 3a J0OJECHI
BuUnHKM [3, c. 458].

Baromoro 3HaueHHs B TorodacHiii YkpaiHi HaOyna TakoX iles CBOOOAM SIK
CYCITUIBHOTO ifieairy. ['0JIOBHO I 3yMOBITIOBAJIOCS BIIICYTHICTIO JIEpyKaBHOCTI B YKpaiHi,
HaMaraHHsAM 1HO3€MHMX KpaiH IOHEBOJUTH ii. 3BiJICH — i HApPOAHI TOBCTaHHS, 1 TOsSBA
KO3aIlTBa, K BUIBHHX JFOJCH, SKi BHOOpIOBaIM cOOI MpaBO Ha BOJOMIHHS 3eMJICHO 1
HikoH He Mupriucs 3 padbctBoM. Kacisn CakoBud y 1622 p. nucaB: «BoibHICTE — 0Ch
HaWBaXHIIa pid MOMDK YCIMH, TIIHICTH il yCTymae peyamMu cBOIMH. TOX OCBiTYHTH
MOXYTb II0 TyMKY Hapojau, 60 BOHH 10 CBOOOAH 1IyTh OJ MPHUPOIH... MYyXHBO pHLIap Y
BilfHaX JI0 Hel MPOCTYe, He TPIIIMHU, alie KPOB 10 CBOOOTY KyMye. 3amopo3bkee BIHCHKO TY
BOJIBHICTH 3100yi0... YKpaiHa TuM BilickkoM cebe 3axumiae...» [10, c. 98]. Jns
OpixOBCBKOI0, CBOOOAA TEXK € HAHOIMTBIIMM HaJO0AHHSAM JIOJUHHU, HAWUBUIIMUM T0OPOM,
OPUPOJHUM CTaHOM. BonHouac crpaBxkHIO CBOOOIY MOPOHKYE TaKWH Jaj, KOJU BCi
MiIKOPSIOTHCSA TIPaBy. 3aNOPyKOK CBOOOM € TOTPUMaHHS 3aKOHIB. [XHS BiICyTHICTB 260
K BUKOHAHHS Ha BIACHUU po3Cyl, PaKTHYHO 03HAYAE 1 BIICYTHICTH CBOOOIN.

brmuspkoro Oyna ykpaincekuM muciauteasM Kilnsg XVI — mouatky XVII ct. mpo6-
nema BiHM 1 Mupy. [lomiOHO 10 €BPONEHCHKMX Yy4YEHWX, BOHH YIiTKO PO3PI3HSIN
CTIpaBe/UIMBI 1 HECTIpaBeUTUBI BiliHU. «BiliHM CBITi, K OOPOHATH CBOOOY, HECTIPaBE/I-
JMBi %K — PoKIIATi 3 mopoay» (M. [MamikoBchkuii «Ykpaina Tatapamu Tep3ana» 1608 p.)
[10, c. 48]. HecripaBennmuBUMH € 3arapOHMIIBKI BifHH, BOHH CyIepedyarb HPUPOTHOMY
IpaBy Ta € aMOPAJIbHUMH, a KOXKHA JIp)KaBa, HE3aJIeKHO BiJ i MOTYXHOCTI, Mae OyTH
PIBHOIIPAaBHUM CY0’€KTOM MDXKHAPOJHUX B3a€EMUH.

Po3MmipkoBytourn Haj MpoOJIeMOI0 MOCTAaHHS JIEp)KaBH 1 3arajioM He 3amepedyrodd
i7ei BoxecTBeHHOTO ii MOXO/I’KEHHS1, BITYM3HSHI BUCHI BCe-TAKUIIPUYMHU ii CTAHOBJICHHS
MOSICHIOBAJTY I[IJIKOM MPUPOJHUMH YMHHUKAMHU: CBOOOIOI0 BOJIi, BPOJHKEHOIO MOTPEOOr0
JIONEH OO CHIBXUTTS 1 CYCIIIBHUM A0roBopoM. OcoOIMBO SCKpaBO i€ MOKHA IIPO-
LIFOCTPYBATH Ha IIpUKIanl BimoMoro tpakraty C. OpixoBcbkoro «HamydeHHs mojibChKoMY
xoporto» (1543 p.), HACKPI3ZHOIO TEMOIO SKOT'O CTaja ifest CyCIIBHOrO AOTOBODY, KU
BHpaXac BOJIO HAPOIy Ta HOT0 CYBEPEHHICTh. B OCHOBI CIIpaBeIIMBHX BIIHOCHH MDK
MIpaBUTENEM 1 MiANAHUMH, Ha OYMKY VKPAlHCBKMX MHCIHTEIIB, TE€X IIOBHHEH OyTH
JIOTOBIp JUIsl BUKOHAHHS SIKOTO OOHMJIBI CTOPOHU MPHCATAIOTH B3a€EMHO BUKOHYBATH B3ATI
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Ha cebe 3000B’s13aHHs, JOTPUMYIOUNCEH 3aKOHY. HaOyBa€e YiTKO BH3HAYEHOrO 3MICTY 1
JIYMKa IIp0 HEOOXIiAHICTH TOOPOBLIBHOI BIIMOBHA KOXKHOTO 1HAMBINA BiJl IEBHOI YaCTHHU
CBOIX IpaB Ta mepenadl iX AepiKaBl B iM’g CIUILHOTO moOpa. Tak, KO)KHa JIFOJMHA, —
nucas, Hampukian, I1. Moruna, — «Big bora ¥ Bij HNpHpoAu Ma€ MIpaBO HA XKWUTTA, Ha
cBOOOAY Ta 1i 3aXMCT, ajle KYCh YacTKy LMX IIpaB BOHA BIAUYXYye Bijx cebe il mepenae
HOCISIM Jiep>KaBHO1 BIIQJAN», fIKa BHACIIZOK I[bOTO CTAa€ BHPA3HUIICIO BOJI Ta 1HTEpECiB
ycix [5, c.110]. TIoBHOW MIpOK [OrOBipHA TEOpis IMOXOMKEHHS JepiKaBu Oyia
BigoOpakeHa B «IlakTax i KOHCTUTYLIAX 3aKOHIB Ta BOJBHOCTEH Bilichbka 3alOpPi3bKOT0»
1710 p., ane ue Bke Oyio ropuauuHe (mpaBose) ohopmieHHs Takoi imei [12, ¢. 149 ], a 11
BUTOKH 1 PO3BHTOK HEOOXIIHO IITYKATH BIIACHE B PO3TIISIAYBAHHUH IIEPIOL.

Jlyxe OMU3BKMME 10 i€l TOroYacHHX 3aX1THOEBPOIIEHCHKAX MHUCIIUTENIB BUIAIOTHCS
MIpPKYBaHHS YKPalHCBKHX T'YMAaHICTIB IIPO CYTHICTE 1 IPH3HAUYEHHS IeprkaBu. Sk 3a3Ha-
yae B. JINTBUHOB «Aep:kaBa, Ha IXHIO AYMKY, Ma€ CTOSTH Haj yciMa CTaHAMH, YIPy-
OYBAaHHSAMM Ta OKPEMHMH TIpOMalsgHaMd 1 BOOHOYAC BimoOpakaTW BOJIIO Ta 1HTEpPEC
KO’KHOTr0. BoHa € cTopoxeM 1 rapaHToM 3abe3nedeHHs 100po0yTy Hapoay Ta 3aII0PYKOK0
HOro BIIBHOIO pO3BUTKY. DYHKINT AeprKaBU OB’ A3YBAIUCH 13 OXOPOHOK MUPY 1 MaiiHa,
HepeayciM i3 3aXUCTOM BITUM3HU BiJ] 30BHIIIHIX 1 BHYTPILIHIX BOPOTiB Ta IIUPEHHSIM
OCBITH 1 IUIEKaHHAM KyasTypu» [3, c. 437].

Inei rymanisMmy enmoxu BimpomkeHHs, SKi PO3BUBAJIKMCS Ha BITYM3HAHOMY IPYHTI,
3araJioM OyJIM SIBUILEM IHTETPOBAHHMM Y 3arajibHOECBPOIEHCHKUI Mpolec. Bognoyac mis
VKpaiHChbKO1 ToNiTHKO-TIpaBoBoi nyMmku KiHI XVI — cepennau XVII  cr. Oyna
XapaKTEePHOIO 3JIaTHICTH JI0 TBOPYOTO CHHTE3Y IUX 1JIeH, sKi HaOyBajgW TYT IEBHOTO
HAI[lOHAJIFHOTO BHPAa3y, CIPIMOBAHOIO Ha OCMMCIIEHHS aKTyaJbHHMX IIPOOJIEM TOorodac-
HOTO cycminbeTBa. I'yMaHi3M enmoxu Bimpomkenns B YkpaiHi, Sk 1 3aragoM B €Bpoii,
IIOPODKYBAB aHTH(EeOmANBHY, IlepenOypiKya3Hy I14eodorifo, M0 TOoTyBajla IOPOTY
HOBOMY CBITOTJISAY, Y TOMY YHCII 1 IOPUAWYHOMY, BIJIBHOMY BiJl JHMKTATy ILIEPKBH,
aBTOPUTAPU3MY 1 JOTMAaTU3MY.

Y XVII ct. 3Ha4HOr0 MOIMMpeHHs B YKpaiHi HaOyBarOTh Mpalll TAKUX BU3HAYHHX
MOJITUYHUX MHUCIIHMTENIB, TEOPETHKIB mIpupoaHoro mpasa, gk FO. Jlincii, I'. I'poriii,
sromoM b. Crminosa, T. To6c, C. ITydbenmnopd. ixui TBopu 6ynu B 6iGmiorekax Kuesa,
Yepuirosa, Octpora, Hosropon-Cisepcskoro, Kpemenns, JIyupka tomo [11, c. 193], a
TaKoX y IIPUBATHUX KHHUIo30IpHAX YKPAIHCHKUX IHTEIEKTyaliB, cepel SAKUX Oyio
YMMAaja0 IPEACTAaBHUKIB KO3aIbKOI CTapIIMHMA Ta AyXoBeHcTBa. Pimocodcewki 1 Impu-
ponuo-trpaBoBi imel tBopiB IO. Jlincig ta I'. I'porisa 3Hakinum B YKpaiHi CIPUATIUBUH
IPYHT 1€ 3a YKATTS IXHIX aBTOPIB, a, OT)KE, BIUIUB LUX i€l Ha YKPaiHCHKY PEBOIIOLIIO
He BapTo HenmooliHoBath. Ha YkpaiHi eTH4HI Ta Aep)KaBHO-IIPABOBI 1€l IUX MHUCINTE-
JIiB 0COOJIMBOI MOMYJISIPHOCTI HAOYIIN HE JHUIIE B CEPENOBUILI IHTENEKTYAIBHOI €IIiTH, a 1
cepell KO3aKiB, SKMM IMIIOHYBAJIM CTOIYHI 1ealid He3aleHOCTi, CBOOOIHM, BOJIEIOOCTBA,
MY>KHOCTI, JYIIEBHOI HE3BOPYIIHOCTI, 3HEBArd JO CMEPTi, TOTOBHOCTI ITOKEPTBYBATH
BJIACHHMM KUTTAM 3apay IHIIUX TOIIO. 3aBIAKH 1M IIOCTYJIaTaM y TOroJacHii Ykpaini,
SK 1 B IHIIUX €BPONCHCHKUX KpaiHax, mpoOjeMaThKa MPU3HAYCHHS JIOJUHU, i MICIs B
JKATTI Ta POJIl B icTopii, HaOyaa 0COOIMBOI TOCTPOTH OCOOJIMBO B IMOJITHYHINA, HAIiO-
HaJIBHIN 1 comianbHii cdepax. Bigrak, BUHHKIA TOTpeda B 1/1€0JIOTIYHOMY OOIpYHTYBaH-
HI PEBONIOLIHHAX 3pYIIEHb, METOIO SKHUX OYyJI0 HaIlOHAJIBHE 1 COIiaJbHE BU3BOJICHHS.
Ilro moTpedy HaA3BHYAMHO BHAIO 1 JIAKOHIYHO C(HOPMYIIOBAB OIMH 13 BHKIIAIAdiB
putopukn Kuneso-Morumsiacskoi akagemii kiamnsg XVII cr. 3a #fioro cioBaMu, «IK Me4 Ha
oJi 6010, Tak i repo Ha namnepi Boiro 3100yBae» [11, ¢. 197].

IIpoOmeMa 3B’SI3KYy pEHECAHCHO-TYMAHICTHYHUX ied 13 CYCIUIBHO-IIOMITUYHOIO
JUHCHICTIO Oylia HaJI3BHYAMHO aKTyaJdbHOW I 0araThb0X TOTOYACHHMX €BPOICHCHKUX
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kpain. I xou YkpaiHum Ak OKpeMoi Jep:kKaBH TOAl HE ICHYBajlo, HH3KAa YKPaiHCHKUX
MUCJIMTENIB, nepeOyBaoyy M BIUIMBOM ILIMX i€, BCE X OOMIPKOBYBaJlX MailOyTHIN
IISX T TOJITHYHOTO PO3BUTKY. BOHM 1MOB’s3yBanu Horo abo 3 MUHYIUM (Y BHUIJISII
KHS31BCTBa), a00 NMPOEKTYBAJIM HOBI MOJEJI, MOKJIaAaroud Hadii Ha JIep>KaBOTBOPUHI
moTeHmian Bikicbka 3amopo3bKoro, aBTOPUTET SIKOTO Y IEH mepio] HEYXUIBLHO 3POCTaB,
IIPUYOMY Cepell PI3HUX BEPCTB TONOYACHOrO YKPaiHCBKOrO CycHiIbcTBa. KOHKpeTHI
w1aHd OY/JiBHHULTBA BIACHOI AEpPXKaBH 3HAXOIAMMO, 30KpeMa, v mpamsix Y. BeperuHcs-
xoro, I1. Morunu, 0. Hemupuua tomo. O0’eqHye X po3yMiHHS TOTO, IO TIIBKU BlIacHA
Iep)KaBa 3[aTHA BUPIMIATH HA3pial HOMITHYHI IPOOJIEMH CydacHOTO IM YKPaiHCBKOTO
CYCITUJIBCTBA, 3a0€3MEYUTH HOT0 BHYTPINIHIO CTaOUIBHICTH Ta OOOPOHY BiJ 3a3iXaHb
30BHINIHIX BoporiB. [IpaBna, Ha mymky B. llleBuyka, Toi Il TUTAHW «3BYYaaHl IIJIKOM
YTOINYHO i MajHM XapaKTep MHUCEIbHOI CHCTEMH YW YSABJICHHS, a He umHy» [13, c. 382].
Anle e ax HiSK He TMPUMEHINYE iX BIUIMBY HA JIEPYKABOTBOPUI MPOIIECH TIEPeapeBOIIIO-
MIHHUX JecATUpPIY, aJpKe, pa3oM 31 CBITOTJISIHUMH 1IeIMU BITYM3HSHUX TYMaHICTIB,
BOHHM CTaJ{ 1JCOJOTIYHOIO OCHOBOIO KO3allTBA, BHU3HAYMIM HOTO HOJITHYHI I[IHHOCTI,
CYCITUIbHI Ta MPaBOBi Opi€HTAlll], 171e¥iHI OCHOBH.

30kpema, 178 BepemmHcrkuii y fioro «Bificbky 3amop0o35KOMY MPECBITIIOMY BHKa31)
Bix 1596 p. yBaxkaB, 10 AEP)KABHICTh YKpaiHW NOBHHHA IPYHTYBAaTHCS Ha OCHOBI
3aIIPOBAKCHHS aBTOHOMHOI'O KO3aIlbKOIO CaMOVIIpaBiiHHA. BusHavalbHOW0O Y #oro
KOHLIENIii JepKaBHOCTI € aBTOHOMiid YKpaiHu y (opmi KHA3IBCTBA UM TEpLIOTCTBA 3
M ATOPSAKOBAHICTIO KOPOJIIO. 3 0JHOTO OOKY, 11e 0yJI0 TOBEPHEHHS JI0 CTAPOTO KHA3IBCH-
KOTO YKJIaay, TPaIUIHHOTO B YKpaiHi, a 3 IHIIOTO — JepKaBHE YTBOPCHHS MPOEKTY-
BaJOCs HOBE, KO3albKE, 3 METOI0 IEP)KAaBHOI'O VIIOPSAAKYBAHHS KO3alTBa, IO OYJIo
BesnbMU Ha yaci [13, ¢. 383]. IIpoekT opranizauii Biiiceka 3amopo3pkoro Ha 3agHinpos’i
Mmuciutens ykiaB me 1590 p., a ocratouno ompamoBas 1596, Bimrak, Wocun
BepemmHcbknii OyB IIEPIINM, XTO HAKPECIIUB KOHCTUTYIIIO (B po3yMiHHI JaT. constitutio —
YCTAHOBJIEHHS, YCTPIA, MOPANOK) YKpainu sk Kozampkoi aep:kaBH, € KHSI3bL CTaBaB
YIJIBHAM TIpaBHTeNeM Kparo. KHI3b BOJIOAIB IPaBOM aJMIHICTPATHBHOIO YIPABJIIHHS
BCiMa IMBUIPHUMH MiAJAHAMH — HE KO3aKaMH, HE3aJIEKHO Ha TEPHUTOPIl SIKOTO MOJKY
BOHHM xmin. Mocun BepeumHCchKuil MONITHYHO OOIPYHTYBAB JCPIKABHHULBKUAN CTaTyC
HOBOTO YTBOpPEHHS: YKpaiHChKE 3aIHIMPOBCHKE KHA3IBCTBO Mayuo OyTH y BacallbHii
3aJIeKHOCTI BiJl KOpoJis. YHCENbHICTh BIHCHKA, 10 BUCTABIUIOCS HA BUMOTY KOPOJS 3
KHSI31BCTBA, BU3HAYAJIO 3amopo3bke Bilichko, SKe KUIIO 32 TPATUIIHHIMHU BIHCHKOBHMH
3BUYAsIMH Ta CaMOBPSAYBaHHSAM. BUIO MOCalIoOBOIO 0CO0OI0 B KO3aIbKOMY BIHCHKY
NHIIABCS TeThbMaH. Y CBOeMy mepimomy mpoekti 1590 p. . Bepemmuchkuii paauB
MiAIOPSAKYBATH TeThMaHa KHiBCHKOMY €MMCKOITY, B Apyromy, 1596 p., TeTbMaH yXe MaB
nmignopsiakoByBaTHcs KHs3eBi [13, c. 384]. I, BepelmHChKOMy TaKoX HANEKUTD imes,
sIKa 3rOJIOM CTaJla OCOOJMBUM TPEAMETOM JIOMaraHb KO3aKiB: PO3IIISIIATH KO3aIbKHMA
CTaH SIK NUIIXETChKUI, KOTPUM Mae cTaTyc MoBHONpaBHUX mijgnaHux Peudi IlocmonnToi, 3
BiJINIOBITHUMH COI[iaJIbHO-€KOHOMIYHMMHU 1 TMOJITUYHUMH TpaBamMu. Biarak, 178 Bepe-
IIMHCHKOMY HaJIEKUTh YECTh MEPIIOro TeopeTuka-pyHmatopa Koszampkoi nepxaBu, came
BiH BU3HAUUB ii KOPiHHI i€HHI MOCTyIaTH 1 CTymiHb camoopraHizamii. IlikaBuMm € Te, mo
imes Kozaupkoi nepxaBu Oyma BHCYHyTa I OOIpyHTOBaHa HE IIPaBOCIABHHM 3a
KOH(ECI€I0, 2 PUMO-KATOITHUKOM.

Inmmit ykpaincekmii xaromuk Su acumit T'epoypr y «Posmucii mpo Hapox
pYChbKHM, HanucaHuil mixg yac MockoBebkol koHbenepari (1613)...» BupasHo imeHTH(I-
KY€ HaIllOHAJIGHY HAJEXKHICTL CBOIO HApOay, Ha3WBAaIOYM MOro YKpalHCHLKMM. Bussisro-
YM BHCOKY HAI[lOHAJbHY CBIJOMICTH, BiH IIOCIIIJZOBHO 1 KAaTETOPUYHO BUCTYIIAE IIPOTHU
MOJIbCHKOT ekcrnaHcii B YkpaiHi. Beaydn MoBY mpo mpeTeH3ii MoJsKiB 1og0 YKpaiHu,
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BiH 3a3HAYMB, 110 >KOJHI 00CTaBMHM HE 34aTHI 3HUIIUTHA PYCHKHII Hapo, 00 BiH JKMBE Ha
CBOIX 3eMJIIX BiJ JaBHIX 4YaciB, BIH CTBOPHMB Ha IUX 3€MJISIX CWIBHY AEp)KaBy, TOMY
«OKOJICH PO3YM, JKOJIHE HACHIIBLCTBO HE MOXYTh TOCATTH TOTO, 006 Pyci He Oyno B Pyci»
[9, c.449]. Omxe, du lacuuii IepOyT yIBEpIKYE OYMKY PO TE, IO YKPaiHCHKUM
HapoJ Ma€ JABHIO JEPKaBHUIILKY TPaIMIliio, 3aKIaZeHy B HOro iCTOpUYHHUX 3BHYasX. |
caMe Li 3BMYai € TOJOBHHUM IIPaBOM I YKpaiHM Ha cBOOOAY i caMoBU3HaueHHA [1,
c¢. 180]. A mono npuBisieiB MONBCHKOI LIIAXTH, SIKi BXOOATH Y CYIIEPEUHICTD 3 IIpaBaMU
Pyci, BiH 3a3HauuB: «Bcske mpaBo Mac OyTu Take: Ti npusiizel Tpeda yIrpuMyBaTH, KOTpL
HE cylepevarh IpaBy, a Il IpUBLIEH He TUIBKM JIaMa€ IIpaBo, ajle ¥ 3roAy HapomIiB
pO3pHUBa; ...TOM NPHUBLIEN € BYrluIAM, KOTpE MOXE BUKIMUKATU BEIUKUI BOrOHBY» [9,
c. 452]. Oxe, MUCIIMTEIIb aKIICHTY€E yBary Ha TOMY, 110 IIparHEHHS ITOJbCHKOI NIISXTH,
SIKI BUBHIYIOTHCS HaJ NPHUBIICIMHM CaMOr0 YKPaiHCBKOI'O HApoOIy, MOPYIIVIOTH HOIO
aBHE MpaBo, 1, (PAKTHYHO MOXKYTH PO3TIISLAATHCS SK 3HEBAXKAaHHS HOro I1HTEpECiB.
HacminkoM Takoro koHGIIKTY MOXe€ craTh HaponHe noscTa”HHg. CBoOiM 3aBIaHHIM
MHCIIMTEIND YBaXaE MOTPE0Y «3aCTEPErTH MOJILCHKY NUISXTY, 3aKJIIMKAIOYX ABa HAPOIU —
MOJIbCHKUHN Ta YKpalHCBbKUiA — 10 Mupy. s 1boro BapTo 30epertu npaBa yKpaiHCHKOTO
HApOy Ha HOro 3eMili, IPaBOCIaBHY Bipy, BojeBusBieHHs» [1, ¢. 181].

IIpomoBskyBaueM ifei Ko3aIpKOTo JepKaBOTBOPEHHS, ajie BJKe Ha BHIIIOMY PiBHI OYB
Toma €BneBnu, axuil y noeMi «JlaGipuat» (1625 p.), 3a cmosamu B. IlleBuyka, BUCyBaB
noctynaT Koszalpkoi JepskaBH BiKe IIJIKOM He3anexxHoi («Ane Tpeba: xaii Oyme i1
JieprKaBa 1 Bipa»), 00 TIJIBKU TOJI, KOJH IIe CTAHEThCS, «II0 TEMPSBI HOYi SCHICTh COHIIS
sacae» [10, c. 12]. LlikaBo, mo «T.€BaeBUY 3BepPTAETHCA N0 AEPKABHUX TPagULii
Kuiscekoi Pyci, 0Oawaum cydyacHy oMy VYKpaiHy CHAIKOEMHUILIEI0 THX TPaIMIl,
MOJIITHYHUX MIHHOCTEHW, BIH 3aKIHMKA€ YKPalHCHKY MLISXTY MHOBEPHYTHCS OO PiHHOI
BITYM3HU, CTATH il CITPABKHIMH CHHAMH, 3aCYJDKYE iX 3a Te, III0 BOHH «JaBHO 3 JOPIT...
30MIINCh, BTONTAHUX gimamu»« [1, c. 182].

OnHMM 13 MEpUIUX MHUCIUTEIIB IIPABOCIABHOIO CIPSIMYBaHHA, SKI He JIMIIE
BIABAJIKCS [0 3araabHOMIIOCOMCHKMX MIPKYBaHb IOJITHKO-IIPABOBOrO 3MICTY, a i
HEPIAKO MIXOIWIN 0 camoil ijel YKpalHCBKOI JiepKaBu B ii TEOPETHUYHOMY BHpa3i OyB
ITetpo Mormna. 3a yMOB IiHECEHHS Ta CHaiB HAI[lOHAJBLHO-BU3BOJBLHOTO PYXY BIH
MOYMHAE 3aMHUCIIIOBATUCS Hal J0JIEI0 YKpaiHu 1 MaiOyTHBOIO YKPaIHCHKOIO JEP/KaBOIO,
ajoke, BHmacThbes, I1. Mormia BUpa3HO YCBIZOMIIIOBaB (hakT, IO PaHO YW IIi3HO
3pOCTAaHHSA HAIlIOHAJIBHOI CBIIOMOCTI BHIINTOBXHE HA IOPANOK IE€HHUN IUTAHHA IIPO
JepKaBHO-TIOITHYHE ODOPMIIEHHS CTATYCY VKPAiHCHKOTO €THOCY. MOro po3mayMH Ipo
MaMOyTHIO IepKaBy Ie He OyJIM JOCTATHHO YITKMMH U 3aBEpIIEHUMH, ajie, Oe3IepeduHo,
BOHM MAaJIM TICHUM 3B’A30K 3 HAlLlIOHAJIBHO-BU3BOJILHOIO OopoThboro [5, c. 100].
Hacamnepen I1. Mormna OyB IIPUXIIBHAKOM BIKE€ BUCIOBIECHUX Y CEPEIOBUINI YKPaTHCh-
KUX iS9iB ieli — HEmepepBHOr0 ICTOPHYHOIO PO3BUTKY YKpalHU BiJ HalJaBHIIIMX
yaciB Ta ii crragKoeMHOro 3B’ 513Ky 3 KuiBcekoro Pyccro, a Takok caMoaocTaTHOCTI Pyci.
V tBopax II. Morunu BHpa3HO MPOCTEKYETHCS PO3PAXYHOK Ha 3Jaroay CYCHiIbHUX
CTaHIB, Ha KOH(ECIHHY TOJIEPAHTHICTh, HA JYXOBHY €IHICTh YKPaiHCHKOIO HApOIy, SKa
JacTh HOMY MOJKIIMBICTH YCBIZOMMTH 3arajbHOHAIlIOHAJIBHI IHTEpECH Ta MOTpedm i
CTBOPHUTH JEP KaBy Ha YOl 31 CHIBHUM IIPABOCIABHUM BOJOJapeM. YiKe 3BiIcH, Ha
IYMKY Bigomoi gocmigauii tBopuocti Il. Mormmu Banepii Hiunk, BuaHO, 10 BiH HE
IIYMaB IIpO 30epeXeHHs MMONAIbIIOro MiAmopaakyBanua Ykpainu [Tonsm i miagancTBoO
I IPaBOCIABHOIO HACEJIEHHS KOpOJIIo-KaTtoiuky [5, c. 103]. IneansHuil Bonoxap 306pa-
JKYETBCSI MUCIIUTEIIEM 1 SIK CHIBHMII IIPOTH BOPOTIB OATBHKIBIMMHY, 1 K TYMaHHMII 1010
migganux. Moro MyapicTh MOBHHHA BHSBJIATUCS B KEPYBAHHI 30BHIIIHBOK il BHYTPILI-
HBOIO IOJIITHKOIO JIEPXKaBH, OCOOJIMBO Y CTBOPEHHX HUM 3aKOHAX Ta iX HEMOXHUTHOMY
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norpuManni. II. Mormia cBimoMo Bifga€e IepeBary 3BEPXHOCTI IIpaBa, 3aKOHY Hal
LHAPCHKUM MAa€eCcTaTOM 1 HEOOMEXEHOIO BOJIEIO IEPKABHOI'O BoOJIOAAps. XO04 OU SIKOXO
CHJILHOIO OyIia BOJIS BOJIOAApsl, BiH, HABITh TBOPSAYM I'POMAISHCEHK]I 3aKOHHM, IOBHUHEH 1M
HIAMOPSIAKOBYBAaTHCI W oOMexyBaTtu HUMH cBol aii. Tomy, 3a I1. Moruiorw, BEpXoBHA
Bjajga IIOBMHHA [IITH W TOBOPUTH BiA IMeHI mpaBa M 3rigHo 3 HUM. Hamanus
I1. Morunor MpiOpUTETY 3aKOHOBI I Mopai mepes 0COOMCTOI0 BOJIEI BOJOAAps BBO-
JIAJIO YKPATHCHKY MIPaBOCBIAOMICTE Y KOHTEKCT €BPOIIEHCHKOIO MTOMITHYHOTO MUCIEHHS.

V tBopax I1. MorwiM 3Ha4YHy yBary IMpHIUISIOTH TAKOX 1€l CIipaBeJIMBOrO CyaIy,
BHCYBAalOTh BHMOTY DPIBHOCTI IEepen HUM yCiX drofei: OaraTtux i OIGHMX, 3HATHHUX 1
MPOCTHX, MOKHOBIAAHMUX 1 mpuHMKeHHX. Cya HNOBHHEH YCTAaHOBIIIOBATH IIPaBAy M
KapaTH 3a CKOEHI 3J0YMHH BIAMOBIAHO IO ICHYIOUHMX 3aKOHIB, HE3BAXKAIOUM Ha 0CO0Y
3J0YMHIA. AJle 19 PIBHICTh HE MOKe OyTH 3[1MCHEHa, KOJIM IPUXWIBHUKH OmHIel 31
CTOpIH YHMHATH Ha CyH THCK. BOHa MOpyIIyeThes i TOMI, KOJIHM CYALl KEPYIOTHCA HE
MPaBOM, a OCOOMCTHUMH CHUMIATIAMU Ta MPUCTPACTIMH, OepyTh Xabapi, BUKOPUCTO-
BYIOTH IIPABOB1 IHCTUTYLII J[UIA BJIacCHOTO 30aradeHHs ¥ nmpectwxky [5, c. 125]. V
po3aymax II. Morwim 4IiTKO IIPOCTEXKYIOTHCS 1 COLAJIbHI aclleKTH. Bumararouu
CIIPaBEUIMBOTO W PIBHOTO Cydy JMJIS BCIX, BiH OCOOJHMBO IKIYETHCS IIPO 3aXHUCT
1IHTEpeciB OiHMX, CHUPIT 1 BAIB. I'0JJOBHO, II€ BHIUIMBAIO 3 XPHUCTHSIHCHKOI Mopaii i
OyJI0 crIpoOOI0 BIAPOIUTH Taciao PIBHOCTI MEPBICHUX XPUCTUAHCHLKUX I'POMaJ 3a HOBHX
ICTOPHUYHHMX YMOB, SIKY BUKOPHUCTOBYBAJM TAaKOX YyCi TEOPETHKH HEPKaBH 1 IIpaBa
pannaboro HoBoro wacy, 3okpema IOctuuian Jlinciéd, I'yro I'pomiit, Tomac I'066c,
Camyin [Tybenmopd Ta inmi [5, ¢. 125].

OpuriHanabHi OISO HA 14€I0 YKPaiHCBKOI AEP KaBHOCTI BUKIIANEHI V KOHIIEIIIT
10. Hemupuua (mpencraBHHKAa YKpalHCBKOI IIPOTECTAHTCHKOI HUIAXTH). Hacammepern
BOHH BigoOpaXkeHi y IMATOTOBaHOMY HHUM Ie B 1632 p. Ta Bumanomy B Ilapmki v 1634 p.
TpakTati «Po30yMH Opo BiiHY 3 MOCKOBHTAMH», IIPOMOBAX Ha CEiMi Ta BIPIIOBAaHUX
TBOpax. K BUIIIMBAE 3 IXHBOro aHainizy, 0. Hemupnuu OyB IPOTUBHUKOM aOCOIIOTHU3MY
Ta IUKTaTypH, CBAaBOJII Ta paOCTBa, THpaHIil Ta JecHoTU3My. BomHoudac BiH IIOCTAaE SK
MOOOPHUK TPOMAASHCHKMX IpaB Ta CBOOOJ, y TOMY 4YHCII 1 CBOOOJM CYMITiIHHS.
TTopiBHIOIOYN CcycHiIBLHO-TIONITHYHUN ycTpiii Peui ITocmonuroi Ta INommanacekoi pec-
MyOJiKH, BiH MMOKAa3ye MOBHY IepeBary OCTAHHLOI'0, HATOMICTh ycTpii Pocii mopiBHIOE 3
TYpelLbKUM 1 300pakac Horo K poO3CagHUK aecrnoTusMmy 1 tupanii. «HekepoBanuii
3aKOHAMH CBSINEHHUM XapakTep M€l KpalHM Tak 3MIIHIOE BiIagy, IO CIIOBHEHI
3a0000HHOI MIAaHOOM MeEINKaHIll Hi CBOOOAM HE IIParHyTh, Hi HeBONI (HaHoi, Ha IXHIO
IyMKY, borom i rapem) He Biq4yBaroTh 1 He YHAKAIOTH. 3BIICH I1ap TAKOTO CXWJIHHOTO 110
3a0000HHOI0 CTpaxXy HaApOAy BTIMIAETHLCS HAAMIPHHUM CIIABOCIIB’SIM 1 HaMOLIBIIONO
MOPIBHSHO 10 iHmUX MoryTHicTion [8, ¢. 440]. SIk 6aunmo, 1i ciosa fO. Hemuprya i Ha
CHLOTOJIHI HE BTPAYarOThL CBOET TOCTPOTH.

Ineameaum  1O. Hemupru BBajkae pecryOmikaHCBKME ycTpili  gepskaBu. Take
OayeHHs chopMyBajocsd Yy HBOIO IIE 3a YaciB HABYaHHS B 3aXiJHOEBPONEHCHKUX
yuiBepcuteTax Jlernena, Amcrepaama, Oxchopaa, Kemopumka, ITaprka, Ta mig BIUin-
BOM O3HAWOMJICHHS 3 JepKaBHMM ycTpoeM lommanmii, Itami, Aurmii. Ie# igean BiH
HaMaraBCcsi BTIIUTUA 1 B YKpaiHi, TEOPETUYHO OOIPYHTYBABIIHM B OCHOBHHMX CTaTTIX
Tagsaupkoro tpakrary. Y konuenii 0. Hemupuua Barome Miciie 3aiiMac i1es1 CyBeEpeHi-
TETY, po30YI0BH YKPaAiHCHKOI HAIlIOHAJILHOI AEPKaBy 3 ypaxXyBaHHAM JOCBIAy TOrodac-
HHUX pecmyOIIKaHChEKO-(eIepaTUBHUX OepkaB 3axigHoi €Bpomrd Ta peaabHHX IMOTPed
Vkpainn. 10. HeMuprnda ocMHCITIOE KaTETOPito «00O0B’SI3KY» SIK OJHY 3 BH3HAYAILHHUX Y
BifgcToroBaHHi intepeciB Birumsum. «Came «00OB’SI30K KiIWYe IPUHATH HA IOMOMOIY
BarpkiBimpHiI ycix a00 mpuHAMHI THX, fAKi BimmaHi Tii». Ha it ocHoBi HO. Hemupuu
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(bopmye 1 CBOIO KOHIIEMIIIIO AEPKABHOIO JIigepa, BiJ MOCTATI IKOTO 3aJEXUTH Oe3roce-
penHbo craHoBuiue naepxasw» [1, c. 183]. Baxmusumu y IO. Hemuprua BHCTYHAIOTH
COI03M YKpaiHu 3 IHIIMMHU Jep)KaBaMH. BOHH € HEMHUHYYHUMH 1 HEOOXITHUMH, OCKIJIBKU
VkpaiHa 1mie He Ma€ AOCTATHHO IOTYrH, II00 CAMOCTIMHO IMPOTHCTOSTA 3O0BHILIHIM
€KCIIaHCIIM. AJKe «BaKK0-00, 3a€ThCH, 1 BEJIBMHU OOTHKINBO O€3 COI03y, 0€3 TOIIOMOrd
COIO3HUKIB Till Jiep)KaBi, sika MMOHAJ BOJIO BCiX PEBHO, BJIACHUMHU CHIIAMH MPOTHCTOITH
BEJIbMH MOTYTHIM BOPOT'aM XPUCTHSHCBKOTO CBiTY» [8, c.444]. Omxe, BpaxoByHO4d
TOrOYaCHE CTAHOBHIIEC YKpaiHH, TOJIOBHO, Teononitnyne, 0. Hemupuy Buctymae modop-
HUKOM 1mel aBToHOMHOCTI Ko3anpkol mep:kaBHM I IIPOTEKTOPATOM IHIIOI JIepiKaBH.
BiporigHo, came BiH OyB aBTOpoM KoHIeNIii Bemmkoro kHs3iBcTBa Pychkoro sk
cknagoBoi yactuuu Peui [Tocmonuroi, Brinenol y I'agaupkiii yromi.

He MoxeMO OMHHYTH yBaror i HEOZHOPA30BO BHCIOBIIOBAHY B YKPaiHCHKIH
MOJIITHKO-TIPABOBI IyMIll AK pEeBOMIOLIHHOrO (B PHUTOPHIN Ii misS4iB), TaK, OCOOIHBO,
HICIIIPEBOIIOLIMHOrO IEpPIoNy, 1I€X0 mpaBa HApoay Ha omip Biami. TyT, IK BUOAETHCH,
BITYM3HSHI aBTOPU OYIIU CYTOJIOCHUMH 3 €BPOICHCHKUMEI MHCIUTEISIMH, HABITh IIEBHOIO
MIpOIO BUIIEPEKAIOYH JESIKUX 3 HUX Y TOCTPOTI CBOIX MOrsiniB. AHamizyrouun Jlitornuc
Cawmiiina Bemnuka, H. SIKOBEeHKO HaroJomye: «I0X0As4d A0 CAKPAMEHTAIBHOTO ITYHKTY —
06rpyHTyBaHH$[ 3aKOHHOCTI Status quo, 3400yTOro KO3aIbKOK HIa0JIel0 B XOAl pPeBO-
mromrii, Camiiino Benudko pesromye: y TOMY, 1[0 KO3aKH 371aMalli MPHCATY, BUHHI TIepII
3a BCE IOJIIKK, 0O II¢ BOHM HE3AJICKHO BiJi KOPONIBCHKOI BOJI 3HEBOXKWIM IpaBa U
BOJIFHOCTI KO3aKiB Ta MaJOpOCISH, 37aMaBIINd TaKUM YHHOM 1 CBOIO mpucsry... OTxe,
KO3aKH, 3a JIOTIKOI HOTO JI0Ka3iB, JIUIIIE BUKOPUCTAIM MPABO HA OIIIp, 0 HAJEKAIO iM
SIK BIPHAM CITyraM-pHIlapsM KopoJisi (Ha BIPHOCTI IONEPENHIX KO3aIbKHX CIYXO
MTOCITIZIOBHO HarojomieHo). i MipkyBaHHS Bemudyko MmifCHITIOE TYMKOIO PO HATypaJIbHE
paBo OyJb-SKOT )KMBOI 1CTOTH IyKaTH BCUISKMMH crioco0amu co0i cBoboan. Tox He
rpix OyJo 3poOUTH Iie i Ko3akam, IiIHICIIH 3000 Ha CBOIX O3JIOOMTEINIB, SKi MOPYITHIIN
Boske i mpupoaHeE MPaBo BUILHOTO, IUIIXETHOTO, CABPOMATIHCHKOTO KO3aIbKO- PYCHKOTO
Hapoay» [14, c. 292]. I1i BucHorku Jlitonucy C. Benuuka ciBmamaroTh i3 MOJ0KEHHAME
«BuBony mpaB Ykpainu» Tta «MaHidecTy 10 eBponeiicbkux aepkasy Ilumuna Opnuka,
o0 Majld Ha METi JOBECTH 3aKOHHICTh [EpKaBOTBOPYOro uWHY IBaHa Masemnm.
OOrpyHTYBaBIIIK MOPYILIEHHS [[apeM CYBEPEHITETY KO3allbKOl JEpKaBU — HE3aJIeKHOTO
KHsI31BCTBa, cTBOpeHoro bormanom XwenbHuibkuM, [1. OpiuK HArojJoCHB: «...KO3aKd
MAaIOTh 3a COOOI0 MPABO JIOJCHKE W MPUPOTHE, OJHUM 3 TOJIOBHUX MIPHUHIIMIIIB KOTPOTO €:
HApOX 3aBXAW Ma€ IPaBO MPOTECTYBATH IPOTH THITY 1 MOBEPHYTHU YKUBAHHS CBOIX
CTapOAaBHIX IpaB, KOJIM MaTMMe Ha Iie CAaymmHui gac» [14, c.292]. Takox i aBTOp
«IcTopii PyciB» 10BOAMB, IO BCUISKE TBOPIHHSA Mae€ MpaBo OyTTS CBOE OOPOHHTH,
BJIACHICTB 1 cBOOOIY 1 110 HapoJ Pychkuii mparHyB BoJii, a0 JIMIIOro KUTTS Y BIACHIN
3eMITi CBOIH i MaB Ipo Te 3aJyMH, BCbOMY JIOACTBY Biactusi [14, ¢. 379]

OTxe, MTiACYMOBYIOYM BHILNEBUKIAAEHE, MOXKEMO 3pOOHMTH Taki BHCHOBKH. Y
XVI-XVIII cT. Maii>ke Ha BCbOMY €BPONEHCHKOMY KOHTUHEHTI ITOYMHAIOTHCS IMPOLECH
PEBOIIOLIIHHOTO CTAHOBJICHHS, @ B TMOAANBIIOMY 1 YTBEP/KEHHS HOBOIO TOJITHUKO-
npaBoBoro jamy. 3 XVI cr. aHajoriuHi mpoiiecu po3ropraroThes i B Ykpaini. Hacam-
nepes], BiJOyBa€eThbCs 3MiHA CBITOTIISIHOT CUCTEMH, IO TIOB A3YEThCA 3 MOLIMPEHHSIM Ha
YKpalHCBKUX 3eMJIIX PEHECAaHCHO-TYMaHICTHUYHHX Ta pedopMamiiHux inei. Teopis
MIPUPOIHOTO TIpaBa 3 ii KOHIEMIII€I0 HEBI €MHUX MPUPOAHUX TIPAB JIIOJMHN Ta KOHIICTI-
LI€I0 CYCIIJIBHOTO JOTOBOPY CTAIM MIATPYHTSIM SK €BPOINEHCHKUX, TaK 1 YKPaiHCHKOI
peomtorntii XVII ct. IXHe BTiTeHHs 3HAXOAMMO y TBOPUOCTi YKPATHCBKHX «PEHECAHCHHUX
rymanictiBy XVI — mouatky XVIIcr.— C. OpixoBchkoro, H. Bepemmuuchkoro,
1. Hombporcekoro, C. Kitenosuua, C. Ilekamnina, 5. lHlacHoro-I'epdypTta, K. CakoBuua.
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YV XVII cr. 3Ha4HOr0 momMpeHHs B YKpaini HaOyBaroTh Ipaii TaKUX BU3HAYHHUX
HOJITUYHUX MUCIIMTEIIB, TEOPETUKIB IpuponHoro mpasa, sk IO. Jliocii, I'. I'powuii,
srogoM b. Cmino3sa, T. I'oOc, C. Ilybernopd. JdepkaBHO-IpaBoBi igel MUX MUCIUTEIIB
0C00JIMBOT MOMYSIPHOCTI HAOYBAIOTH HE JIMIIE B CEPEIOBHUIIN IHTEICKTYaIbHOT €JIiTH, a i
cepel Ko3alTBa — OCHOBHOI PYIIIHHOT CUIN PeBOJIONL. J[eXTo 3 YKpalHChbKMX MHCIUTE-
JIIB, HE3BAXKAIOUYU Ha Te, 10 A0 1649 p. YkpaiHa He Maia BjIacHOI AepKaBH, OOMIPKO-
BYBaB MaMOyTHIN IUIAX 11 HONITHYHOrO pO3BUTKY. KOHKpETHI IIaHu ITOOYIOBU BIIACHOI
JIepKaBU BTUIEHI, 30KpeMa, Y Ipalsix %8 Bepemunacekoro, I1. Moruwnu, 0. Hemupuua
TOIIO. BOHM CTamM JOTIYHHUM IIPOJOBKEHHSIM 1 PO3BHUTKOM €D KAaBHHUILKHUX ITIIXOMIIB
VKpalHCBKMX PEHECAHCHUX TyYMAaHICTIB Ta BiHOOpakal TEHAEHINI0 [0 IO€IHAHHS
OCMHCIJIEHHS 1CTOPII BIIACHOI AE€PKABOTBOPYOI TPALHUIIil 3 BUBUEHHAM 3aX1JHOTO JOCBIIY.
AmHaii3 TMONITHKO-TIPABOBUX I1IeM YKpaiHCBKHUX aBTOpIB, peajbHl ICTOPHYHI ITOMii
XVII cT. 3acBig9yIOTh MOSIBY CEpel YKPAIHCHKOrO HACEJNEHHS BUPA3HUX TEHIEHIUH 10
moOyIOBU BJIACHOI JiepkaBW. Bimromi ijes yKpaiHCBKOI HAIliOHAJIBHOI Jep)KaBU CTaia
OCHOBOTIOJIO’KHOIO JIJIsI KO3AIIBKOTO JIep>KaBOTBOPEHHS 1 MPOBITHOK y BU3BOJILHUX 3Ma-
TaHHSIX HAPOJY YCiX HACTYIHHUX CTOJNITh.
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UKRAINIAN NATIONAL REVOLUTION OF THE 17TH CENTURY
IN THE EUROPEAN CONTEXT: IDEOLOGICAL ORIGINS

L. Shevchuk

Ivan Franko National University of Lviv,
1, Universytetska Str., Lviv, Ukraine, 79000,
e-mail: liliana.shevchuk@Inu.edu.ua

Throughout the course of the 16th — 17th centuries, a new epoch begins in the history of
European civilization — the epoch of the New Age. A revolutionary formation and,
subsequently, the establishment of a new state system based on political democracy, legal
freedom and civil equality are taking place. As in other European countries, significant socio-
political transformations in Ukraine were also due to the national revolution of 1648-1676.

Analyzing the events in Ukraine in the mid-seventeenth century as a component of the
pan-European revolutionary movement, the author considers the attitudinal and ideological
origins of the Ukrainian revolution. Their common European features, as well as specific
features are clarified and characterized. In general, the change in the worldview system in
Ukraine is associated with the renaissance-humanist and reformation ideas that began to
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spread in the Ukrainian lands without losing its original meaning, but acquiring here a kind of
national color, aimed at understanding the urgent problems of Ukrainian society.

In the field of political and legal doctrine, the assertion of the legal worldview takes place,
replacing the theological. Its classic embodiment became the theory of natural law with its
concept of inalienable natural human rights as well as the concept of social contract. These
ideas became, to a greater or lesser extent, the basis of the Ukrainian revolution of the
seventeenth century. Their embodiment can be found in the works of Ukrainian «Renaissance
humanists» of the 16th — early 17th centuries: S. Orikhovsky, J. Vereshchynsky, |. Dombrovsky,
S. Klenovych, S. Pekalid, J. Shchasny-Herburt, K. Sakovych.

It is found that in the seventeenth century, the works of such prominent political thinkers,
theorists of natural law as J. Lipsius, G. Grotius, later B. Spinoza, T. Hobbes, S. Pufendorf
were becoming widespread in Ukraine. They found a favorable ground in Ukraine and directly
influenced the Ukrainian revolution, as the state and legal ideas of these thinkers became
especially popular not only among the intellectual elite, but also among the Cossacks — the
main driving force of the revolution.

A number of Ukrainian thinkers, despite the fact that until 1649 Ukraine did not have its
own state, were considering the future path of its political development. Specific plans of
forming own state are embodied, in particular, in the works of J. Vereshchynsky, P. Mohyla, Y.
Nemyrych, and others. They became a logical continuation and development of the state
approaches of Ukrainian Renaissance humanists and reflected the tendency to combine the
understanding of the history of their own state-building tradition with the study of Western
experience. The analysis of political and legal ideas of Ukrainian authors, real historical events
of the seventeenth century testify to the emergence among the Ukrainian population of clear
tendencies to build their own state. Since then, the idea of the Ukrainian nation-state became
fundamental to the Cossack state-building and leading in the liberation struggles of the
Ukrainian people of all subsequent centuries.

Keywords: Ukrainian statehood, history of philosophy of law, natural law, justice,
freedom, resistance to government.

Cmamms: Hadilwna 8o pedakuii 17.03.2021
nputiHama 0o Opyky 18.05.2021
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IHTENEKTYANBbHA BJIACHICTb,
IHOPOPMALUINHE
TA KOPNMOPATUBHE MNPABO

YK 342.721

ITPABOBA IIPUPOJIA IHTEPHET-IIPABA
JI. Tapacenko

Jlvgiecokuii nayionanenuil ynigepcumem imeni leana @panxa,
eyn. Yuisepcumemcora, 1, Jlveis, Yrpaina, 79000,
e-mail: tarasenkoleo@gmail.com

Y cTatTi npoaHanisoBaHo NpaBoBy Npupoay IHTepHeTnpasa. JocnimxeHo no3uuii HayKoBLIB
wopno cyrtHocti IHTepHeTnpaBa. [JoBedeHo, WO IHTepHEeT-NpaBo — Le KOMMIEKCHa ranysb
3aKOHOAABCTBA, CYKYMHICTb MPaBOBMX HOPM, WO MICTATECA K Y MiDKHAPOAHUX HOPMaTWBHO-
NpaBoOBWX aKTax, TaK i B HaUiOHanNbLHOMY 3aKOHOAABCTBI Pi3HUX KPaiH, iHLWMX perynaTopis, SKi
perynoTb BiAHOCMHM MiXK YYacHMKaMy MpaBOBIOHOCUH, LIO BUHUKaOTb, 3MIHIOIOTLCS Ta
NpUNUHATLCS Y umdpoBomMy cepefosuLli (y mepexi IHTepHeT). BectaHosneHo, wo IHTepHeT-
npaBo MiCTUTb HOPMW 3 Pi3HMX ranysew npasa Ta ranysewn 3akoHogascTBa. OBrpyHTOBaHO, LWO
O3HaKkaMun |HTepHeTy €: TeXHIYHWIN xapakTep, BCECBITHIN, eKCTepuTopianbHWn xapakTep, HasB-
HICTb 3aranbHOrO AOCTYNy Afs KOPUCTyBadiB He3anexHo Big Micus nepebyBaHHS, HasiBHICTb
NOriYHO MOB’sI3aHOr0 rnobanbHOro agpecHoro npocTtopy, 6asyBaHHs Ha |HTEPHET-NPOTOKON,
HasIBHICTb HEODOMEXEHOT BENNYE3HOI KINbKOCTI KOPUCTYBaYiB IHTEPHETY, SKi LWyKatoTb iHopma-
Lito, po3millatoTb iHdopmauito B IHTepHETI, 34iNCHIOTD iHWI NpaBa B IHTepHeTi. BctaHoBMNEHO,
WO OO0 NpUHUMMIB IHTEepHeT-NpaBa BapTo BiAHecTU cBoGoay BUpaXeHHs MornagiB y mepexi
IHTEpHEeT; HenpuNyCTUMICTb CBaBINMbHOTO BTPy4YaHHs Yy cdepy OCOBUCTOro XUTTA FHOAMHY,
HEMNpUMyCTUMICTb 3MOBXUBAHHSA TEXHIYHMMM 3HAHHSMU, 3acobamu AN JOCArHEHHS 0cobMCTHX
iHTepeciB; noBary A0 pe3ynbTaTiB iHTeNeKTyanbHOI BracHOCTI, Ky BUKOPUCTOBYIOTb Y Mepexi
IHTEpHET; HEeNpUNYCTUMICTb 3MOBXWBaHHA LMEMPOBMM CEpedoBMLLEM ANs NOLUMPEHHS 3abo-
POHEHMX CBITOBOIO CMiNMbHOTO iAen Ta iHwi. [loBegeHo, Wo IHTepHeT BUKOHYE iHOpMaLiviHy,
KOMYHiKaLinHy, peknamHy, KOMepLifiHy, pOo3BaKarbHy, CoLianbHy, OCBITHIO (DYHKLi.

Knrouoei criosa: uudppoBe npaBo, KOpUCTyBaY, rany3b 3akOHOAABCTBA, NMPUHUMMKM, NpaBsa
NOOVHN.

DOI: http://dx.doi.org/10.30970/vla.2021.72.047

IMocranoBka mpo6aemu. Y 1990-x pokax akTHBHO MOYaB PO3BUBATHCS [HTEpHET SIK
SBUIIE TEXHOJOTIYHOTO XapakTepy. Moro cTpiMKe MOIIMpPEHHS 3yMOBMJIO HEOOXimTHICTH
NOSBU IIPAaBOBOTO PEryJIIOBaHHA, K€ O OO0 €KTHBHO MOIJIO HAJIEKHO YHOPMYBAaTH
BITHOCHHHU, III0 TOYaJIM BHHUKATH Y 3B’S3KYy 3 BUKOPHUCTaHHSIM Mepexi IHTepHer. Tak
3’BUJIOCS TIOHSTTS, SIKC MOXHA Ha3BaTH IHTEpPHET-IPaBOM, KOMII'IOTEPHHUM IIPABOM,
TEXHOJIOTTYHUM IIPaBOM TOIIO. YKpaiHa NEBHOI0 MipOI0 BiJICTae Bij KpaiH €Bpomu Ta
CIIA y craHOBJIEHHI Ta pO3BUTKY caMme [HTepHeT-IipaBa, mo3ask InTepHeT B YKpaiHi sk
TEXHOJIOTIYHA CHCTEMa JIOCI PO3BUBAETHCA, 1 JIOCI HE BCi TPOMAJISHU 3 TMEBHUX MPUYHH
MOXYTh KopucTyBaTucs IHTepHeToM. Lle 3ymMOBIeHO 200 HU3BKMMH JOXOAAaMH ITE€BHOI
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YaCTUHU HacelleHHs (1 BiJICYTHICTIO €KOHOMIYHOI MOXKIIMBOCTI JOCTYymy 1o IHTepHery),
a00 MPOXWBAHHA Y BiJUIAJICHUX CUIBCBKHX paioHax (e MpoBaiiepu He 3alliKaBieHl y
BCTaHOBJICHHI O0JIaIHAHHS, 3aBASKU IKOMY Oyze A0CTyN 10 IHTepHeTy), a60 BiICYTHICTh
TeXHIYHUX 3HaHB, SKi JIa€ 3MOTy KOpHCTyBatHcs IHTepHeTOM (1e 3/1e0iibioro npobiema
JUIs JIofiel MEeHCIHHOro BiKy). IHTepHeT-ipaBo B YKpaiHi HE BCTUTA€ 3a PO3BUTKOM
CYCIUIBHUX BIJHOCHUH, SIKI CTPIMKO BpHMBalOThca B IHTepHeT-cepemoBuii. Hopmu, sxi
MO>KHa Oys10 6 00’€HATH MOHATTAM [HTEepHET-IIpaBa, MICTITHCS B PI3HUX HOPMATHBHO-
npaBoBuX akrax. OKpiM TOro, 3aKOHOJABEIb NPHUHMAe i HOPMH XAaOTHYHO, B Mipy
rocTpoi MmoTpedr YHOPMYBAaTH (3aKPUTH TPOTAJMHY) IEBHI CYCIUIbHI BiTHOCHHH, SKi
BK€ BUHHKIIM i aKTUBHO (PYHKIIIOHYIOTh Y IIH(PPOBOMY CEPEIOBHIILI.

Ctan pocaimkenns. [IpaBoBa npupoaa [HTepHeT-ipaBa Maiike He Oyia nmpeaMeToM
HayKOBOTO JIOCTIDKCHHS Y BITYM3HSHIN HaykoBill miteparypi. [lepeBakHO IOCTimKy-
BaJld OKPEMi acleKTH [HTepHEeT-TPaBOBIMHOCHH Ta iX peryiaroBaHHS. Y IIBOMY acIeKTi
BapTO 3a3HAYWTH NPO HAYKOBI JociipkeHHs p. Ennana, €. JIutBunoBa, H. I1. baamxu,
O. Cene3nboBoi, O. XapuroHoBOi Ta iHmIMX. OJHAaK BKa3aHI HAyKOBI JOCIIJXKEHHS
XapaKTepU3YIOThCS PI3HOIUIAHOBHMH Ta TPOTHICKHUMHU JyMKaMH IIOJIO IIPaBOBOI MpH-
poau InTepHer-mIpaBa. Binrak, 10 KiHIM HE3’SICOBAHOIO 3aJIMINAETHCS MPABOBA MPHPOAA
InTepner-npasa.

Hinsvmu crarTi € XapakTepucTuka [HTepHeT-TipaBa sSK KOMIUIEKCHOI Tairy3i 3aKOHO-
JIaBCTBA, OOTPYHTYBAHHS BUCHOBKIB III0JI0 MPABOBOI NPHUPOIH [HTEpHET-TIPaBOBITHOCHH,
InTepuer-npasa.

3aBIaHHAM CTATTi € BH3HAYNTH MOHATTS [HTEepHeT-mipaBa, IHTEepHETY, OXapakTe-
pU3yBaTH HOTO O3HAKH, BU3HAYUTH NPUHINTH [HTEepHET-TIpaBa.

Bukaax ocHoBHoro marepianay. IntepHer — 1 mU(MPOBUE BIpTYyaAIBHHIA MPOCTIp,
SIKMA He Mae KopioHiB. lleld BipTyalbHHH MPOCTip MOTpeOye pEryioBaHHs, aje He
3ayperyapoBaHocTi. [IpaBoBa npupoaa IHTepHeT-paBa He 10 KiHIIA 3°sICOBaHa 1 3p0o3yMisa
BITYN3HAHMM HayKOBILIM i MPaKTHKaM. X04a 3aKOPJOHOM BKe JIOBOJI JaBHO TPUBAIOTH
JucKycii mopo mpaBoBoi npupoau IatepHer-mpasa. 1o coboro sBnsge IHTEepHET-TIpaBo:
raiy3b IpaBa, rary3b 3aKOHOAABCTBa, IHCTUTYT IpaBa — MUTaHHs 1 J0Ci TUCKYCiliHe.

Ha namry nymky, [HTEepHET-IpaBo — 11e KOMIUIEKCHA rajily3b 3aKOHOJaBCTBa, CYKYII-
HICTh PaBOBUX HOPM, IIIO MICTSTBCS SIK Y MIDKHAPOIHHX HOPMAaTUBHO-TIPABOBHX aKTaX,
TaK 1 B HAI[IOHATbHOMY 3aKOHOJABCTBI Pi3HUX KpPaiH, IHIIUX PEryssITopax, ki peryatoTh
BIIHOCHHU M YY9aCHHUKAMH IPAaBOBITHOCHH, SIKi BUHHKAIOTh, 3MIHIOIOTHCS Ta TPHUIIH-
HAIOTHCA Y IIUPPOBOMY cepeoBuii (y Mepexi IHTepHeT).

[aTepHET-TIPAaBO OXOILTIOE HOPMHU 3 HOPMATHBHO-TIPABOBUX aKTiB 3 PI3HUX raiy3eit
mpaBa 1 Tajdy3ed 3aKOHOJABCTBAa PI3HMX KpaiH, SKi BPETyJIbOBYIOTh BIIHOCHHH B
IntepHeri. Binrak, BigzHayaeMo i KOMIUIGKCHHH XapakKTep PEryJIOBaHHsS, 1 HasBHICTh
PETYIIATOPIB 3 PI3HUX JICPIKAB.

Y HaykoBiil niTepaTypi BiJ3HAYaIOTh, 10 CHHOHIMIYHUMH HOHSTTAMH 10 IHTepHET-
npaBa € «KiOepHETUYHE MPABO» 1 «IIPaBO BipTyalbHOTO mpocTopy» [6, ¢. 3].

IToromxkyemocs 3 p. EHHaHOM, 1110 HEMae €TUHUX MPaBWI AOCTYIy 10 iH(opMmarii B
IHTEepHeTi, OCKIIBKM Ha BiAMIHY BiJi OyAb-fKOTO IHIIOTO COIIaJbHOTO CEPEOBHUIIA,
Mepexa [HTepHEeT He € TepUTOPIiaIbHO BiIOKPEMJICHOIO 1 LIEHTPai30BaHO KEPOBAHOIO
CUCTEMOI0, 1110 JIa€ MiJCTaBU PO3TIISAATH i1 SIK AKICHO HOBE SIBUILE 3 HOBUMH MpPaBUIaMU
B3aemomii [2].

Tomy p. EHHaH poOWTH CIYyITHHA BHCHOBOK NP0 Te, IO MPaBOBI HOPMH, SKi
PETYIIOITh JISUIBHICTE 'y Mepexi [HTepHeT, MaroTh 3MINIaHUKA TPUBATHO-TYOJIIIHMHA
xapakrtep, To0TO, 3 OJTHOT0 OOKY, Y MEpexkKi MPEBaIIOE MPUBATHA 1HII[IaTHBA Ta JIOTOBIPHE
peryinoBaHHS (a TaKOX CaMOpETYJTIOBaHHS) ii yUacHHKIB, a TOMY II€BHA 4acTHHA HOPM
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npaBa 010 MepexKi [HTepHeT Mae TUCIIO3UTUBHUE XapakTep, BOJHOYAC, 3 1HIIIOTO OOKY,
B EJICKTPOHHO-ITU(PPOBOMY CEpPEAOBHUINI MEpexi I[HTEpHET TaKoX MiloTh IMIEpaTHBHI
HOPMH TIpaBa, SIKi XapaKTepU3YIOThCS IETAIBHICTIO perjlaMeHTalii MpaBHil MOBEIiHKH
Cy0’eKTiB TpaBa, IO CBIIYUTH NPO CKIAJAHUHA XapakTep INPaBOBOTO pEryJIIOBaHHS
BIIHOCHH y Wil cdepi, 10 MOEIHYE NUCMO3UTHBHI Ta imMmepatuBHi 3acaau [2]. dilicHo
[HTEpHET-TIpaBO HE MO’KHA BB)KAaTH BHHATKOBO IHCTHTYTOM IPUBATHOTO NPaBa, OCKIIBKH
HOPMH ITyOJIIYHOTO TIpaBa TaKOX € BXKIMBUM PEryIsSTOPOM BKa3aHUX BiIHOCHH.

Ha nymxy O. CenesnboBoi, IuTepHeT-npaBo — Ie HE raiysh NpaBa, a iHCTHTYT
1H¢)opMau1HHoro mpaBa, i pa3oM 3 IHIIMMH IHCTHTYTaMH BOHO BXOIHTH /O CKIAIy
migranysi indopmamiiiHoro mpaBa — 3B’si3koBoro mpasa [7, c. 239]. IToromkyemocs 3
hi€ro TyMKOro gacTtkoBo. CrmpaBni IHTepHET-IpaBO — I HE raily3b IpaBa, a, HAroio-
IIyeMo, Taly3b 3aKOHOJAaBCcTBA. BomHodac, yBakaeMo, HEOLUIHHO 3BYKYBaTH MPAaBOBY
npupony IHTepHeT-TpaBa JmIIe M0 IHCTHTYTY mpaBa iH(opmariiiHoro. CTaHoM Ha
CHOTOJTHI YMCJICHHI TpaBa, a He JHIIE NpaBO Ha iHPOpMaIlio, MOXKHA 3/IHCHIOBATH B
Mmepexi Iureprer [8, c. 128].

IMix Intepuer-paBom O. XaputoHosa, €. XapUTOHOB PO3YMiIOTh BCIO CYKYITHICTb
HOpPM 1 IpaBuJI, SIKi CTOCYIOThCA 1H(OpMaLitHO-KOMYHIKaIiiHOT aKTUBHOCTI B IHTepHeTI
[9, c. 33].

3okpema, €. JINTBUHOB BU3HAYaE Inrepuer-npaso sk 1HCTI/ITyT npaBa, K JeleHTpa-
J1i30BaHE 00’ €AHAHHS HOPM i PABUJI, OBHICTIO CAMOCTIHO i HE3AJIEKHO BiJl 3aralbHHUX
MPABOBUX MOIIISAIB, 1 Hacamrepea Bin chOpMOBaHHMX MOTNISAIB Ha CHCTEMy mpaBa [6,
c. 5]. Anamizyroun BKka3zaHy MO3HIIiI0, BAHUKAE MHTAHHS — IHCTUTYTOM SIKOTO CaMme IpaBa
€ [aTepHeT-IpaBo? ABTOp HE A€ BIAIMOBII HA IIe 3alTUTaHHS.

Ha nymky H. I1. baamku, [HTepHET-TIPaBOBIAHOCHHH € PI3HOBHIOM 1H(POPMAIIHHUAX
MPABOBITHOCHH, $IKi BHHHUKAIOTh, 3MIHIOIOTBCA 1 MPUIUHSAIOTHCS y BIPTYaIbHOMY
MIPOCTOPI Ta PETYIIOIOTHCS HOPMaMH Pi3HUX Tany3eit mpasa [1, c. 115]. IToromkyemocs,
110 BJIACHE Pi3HI rajy3i ImpaBa AOTHUYHI A0 PEryJIlOBaHHS |HTEpHET-BiIHOCHH, OCKUIBKU
i BIIHOCHHU € JIOBOJI pi3HOIUTaHOBUMH. BojHo4yac He BBaxkaeMo IHTEpHeET-paBOBij-
HOCHUHH CyTO iH(OpMaliiHUMHU, OCKIJIBKH II€ TOBOJII 3BY)KEHHH MiJXifd 0 X pO3yMiHHS.
VY 3B’s3ky uum €. I1. JIuTBHHOB BKa3ye, 10 IHTEpHET-BITHOCHHU — 1€ OCOOJUBI
BIZTHOCHHH, SIKi BUHUKAIOTh y pe3ybTaTi BIULIUBY HOPM iH(OPMALiItHOTO, MIKHAPOIHOTO
Ta IHIOUX Taly3eil MpaBa Ha MOBEMIHKY JiroAed y mpomy cepemomumi [3, c. 148]. He
BIAIOYNCHh Yy NETAIbHUI aHai3 [BOTO IOHATTA, BIN3HAYAEMO DETYISTHBHUN BIUINB
PI3HHX Tally3el IpaBa Ha BITHOCHHM, SKI BUHHKAIOTh Y Mepexki IHTepHeT. binbre Toro,
Ha HaIly IYMKY, Maike BCi BIIHOCHHU CTaHOM Ha CHOTOJIHI TIEI0 YM IHIIOK MIipOIO
BHXOJIATh Y Mepexky [HTepHeT. | 11l BiTHOCHHM BperyJIbOBaHI IIUBUIEHAM IIPaBoOM, iH(Op-
MalliiHuM rpaBoM, [T-rpaBoM, paBoOM IHTEJIEKTYaIbHOI BIIACHOCTI TOIIIO.

[Toni6Huit BucHOBOK 3pobmina i K. €Eppemosa, sika Big3Hadae, mo [HTepHET-TIpaBO-
BiZTHOCHHH iCHYIOTh Y BipTyaJIbHOMY NPOCTOPI, PETYIIOIOTHCS HOPMAMHU PI3HUX Taly3e
npaBa, aje 3aJeXHi BiJ HASBHUX KOPAOHIB Ta OCOOJMBOCTEH HAI[IOHAIBHUX 3aKOHO-
JIABCTB CyO’€KTIB TaKWX BIJHOCHH, BiJi OCOOJIMBOCTEH MPAaBOBOTO PEXHUMY AOCTYIY IO
iHdopmarii mpo ix yqacuukis [3].

IMoromxyemocst 3 mosumiero O. XapuroHoBoi Ta €. XapuToHOBa, fKi CITYITHO
HArONIOIIYIOTh, IO IHTepHeT- BiJIHOCUHHU BperJ'ILOBaHl HOpPMaMH SIK MPHUBATHOTO, TakK i
MyOJIIYHOTO TIpaBa, 1 3aleKHO BIX TOTO, YA € BIIHOCHMHH ITyONIIYHO-TIPABOBHMHU X
MIPUBATHOIPABOBHMH, BU3HAYAETHCS TXHil 3B 30K 3 TIEBHOO rany33to npasa [9, c. 35].

[Ipo Te, mo [HTEpHET-TIPAaBO € KOMIUIEKCHOIO Taly33i0 3aKOHOIABCTBA, CBITUUTH 1
Te, IO [HTepHET-MpaBO MICTHTh HOPMH 3 PI3HMX rajxy3ed IpaBa Ta Taiay3eld 3aKoHO-
JIaBCTBA. 30KpeMa:
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— IMBiJIbHE Ta TOCTOJAPCHKE MPABO YHOPMOBYE 371 ICHEHHS MaHHOBUX 1 OCOOMCTHX
HEMaHOBUX MPaB y MepexKi [HTepHET, B TOMy YuCIi y cdepi ToCnoJaplOBaHHs;

— MPaBO IHTENEKTYalIbHOI BIACHOCTI BPETY/IbOBYE BUKOPUCTaHHS 00 €KTIB aBTOPCh-
KOT'0 TIpaBa, TOPrOBEILHUX MapoK TOIIO B Mepexi IHTepHeT;

— iHdopmariiine IpaBo BU3HAYa€ MOPSIOK 30upaHHs iH(opManii 3 [HTepHeTy, nomm-
penss iHpopmarii B InTepHeTi, 30epiranas iHpopmarlii, cTarayroi 3 [areprery To1110;

—IT-mpaBo yHOPMOBYE BIJHOCHHHU €JIEKTPOHHOI KOMEpIiii, BU3HAUa€e IpPaBOBUI
peXHUM JOMEHHOTO IMEeHi;

— KpUMiHAJIbHE TIpaBO Tepeadayae KpUMiHAJIBHO-TPABOBHIA 3aXHCT Bill KiOep3mo-
YUHHOCTI, IaXpalcTB B [HTEpHETI;

— TIpolecyajbHe IPaBO YHOPMOBYE IOPSAOK HOAAHHS Ta BUKOPUCTAHHS €IEKTPOH-
HUX JIOKa3iB, BU3HAUYAE MOPSAIAOK (DYHKIIIOHYBAHHS CUCTEMH €IIEKTPOHHOTO CYAY;

— KOHCTUTYIIIHHE TIpaBO Tependadae MOXKIMBICTh 3IIHCHEHHS OKpPEMHX TIpaB Y
Mepexki IHTepHeT, HampuKiIaa, NpaBa Ha CBOOOMY BHPaXCHHS NOIJIAIIB, NpaBa Ha
in)opMaui}o TOLIO;

— aJMiHICTpaTHBHE TPaBo YHOPMOBYE MOPAIOK HaJaHHs aIMIHICTPaTUBHUX ITOCITYT
3 BUKOPUCTAHHAM PecypciB Mepe>1<1 IaTepHeT.

Lle He BuuUepnHMIT nepemK rajyseii mpaBa Ta raiyseii 3aKOHOJABCTBA, SKi TIEBHOIO
MIpOI0 BPETYJILOBYIOTh BITHOCHHHU B Mepexi IHTepHeT.

VY 3B’A3Ky 3 BHICHaBEICHHM MOXKHa Oyiio OM cTBepIKyBaTH, 110 [HTepHeT-mipaBa
HE ICHY€, OCKIJIbKH BiIHOCHHH, SIKI BUHUKAIOTh, ICHYIOTb, 3MIHIOIOTHCS 1 IPUITHHSIOTHCS
B [HTEepHeTIi, BperyapoBaHi HOpMaMHM PI3HUX Taly3ed MpaBa Ta raxy3ei 3aKOHOIAaBCTBA.
A BiATaK, HIONTO HeMmae TOTpPeOM BHOKpEeMIIFOBaTH came I[HTepHeT-mipaBo. BomHouac
BB)KAEMO TaKWH MIiAXiJ HEKOPEKTHHM, OCKUIBKHM IHTEpHET K BipTyalbHE CepelOBHIIE
CTae MicleMm s 3MiHCHEHHS YHCICHHHX IpaB JIOAUMHU. UnMmalo Jrofei «KUBYTH» B
IHTepHeTi, Ipy 1IbOMY PEai30BYIOYM HAJEKHI IM IpaBa, TapaHTOBaHI HOPMATHBHHMU
aKTaMH y pi3HUX cepax. IHTepHET-IIpaBO BPEryIbOBY€E BiIHOCHUHH, SKi BIACHE 1CHYIOTh
JulIe y BipTyaJIbHOMY IPOCTOpI Ta OTPUMY€ BJAcHI 3acaad (IPUHIMIIN) PaBOBOTO
PETYIIOBaHHS, PO 10 HTUMETHCS HUKYE.

Binznauaemo ycraneHi MiAXOAW, BIANOBIAHO 110 SIKUX [HTepHET He Mae €IWHOI0
IICHTPaJII30BAHOTO YIPABJIIHHS Ta BiJIIOBIHO €IMHHUX NpaBWIl KopucTyBaHHs. LleHTpa-
Ji30BaHO BU3HAYAIOTHCS JIMIIE TEXHIUHI MpaBHja BUKOPUCTAHHS aJpPECHOTO MPOCTOPY
(fimethes mpo IHTEpHET-IPOTOKOM, AoMeHHI iMeHa). [{ro misumeHIicTh 3miticHroe ICANN
(InTepHeT-KOpTIOpaIliS 3 TPUCBOEHHS IMEH Ta HOMepiB). TexHiuHEe 0OOCITyroBYBaHHS
[HTEepHeTY 3MIMCHIOIOTH 1HIIN KOMEPIIiHHI Ta HEKOMEPIIiHI OpraHi3allii.

Jns posyminHs cyTi IHTEepHET-TipaBa MOIUIBHO 3’SCyBaTH, IO Take IHTEpHET.
Bignosigao mo 3akony Yxpainm «IIpo TemexomyHikarmii» [HTepHET BU3HAUYAETBHCS SIK
BCECBITHS 1H(OpMaIiliHa CHCTeMa 3arajlbHOrO JAOCTYILY, SIKa JIOTIYHO 3B’s3aHa II00ab-
HUM aJpeCHUM IPOCTOPOM Ta IPYHTYEThCS Ha IHTEpHET-POTOKOJI, BH3HAYECHOMY
MIKHAPOJHUMH CTaHIapTaMH.

3okpeMa, p. EHHaH Bifg3Havae, 0 03HaKaMu [HTepHeTY €:

1) 3a6e3neucHns 0OMiHOM iH()OPMAITIEO Ta IHITMMH SIEKTPOHHIMHU JIAaHUMHU,

2) ri00anbHIM, eKCTepUTOpiaNnbHUil, MKHAPOJHHUI XapakTep [HTepHeTY;

3) BiIKPUTICTD 11 BUKOPUCTAHHS 6y111>—5{1<1/1M1/1 cy0’extamu [2].

[MoromkyemMocss 3 BKa3aHOIO TIO3MINEI0 1 Big3HAYaE€MO, IO, HA HAIIy ITyMKY,
O3HaKaMmHu [HTepHeTy €:

1. Texuiunuit xapakrep (IaTepHeT — 11€ pe3yapTaT iHGOPMALIHHIX TEXHOJIOTH);

2. BeecBiTHil, ekctepuropianbHuid xapaktep ([HTepHET € BCECBITHBOIO BipTyallb-
HOIO MEPEKEID);
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3. 3aranbHUR JOCTYN JUIsi KOPUCTYBadiB HE3aJIEKHO Bim Mmicus mepeOyBaHHs (1€
iH(popMaIliiiHa cucTeMa 3arajgbHOTO JOCTYIY, TOOTO CYKYITHICTh TEJICKOMYHIKAI[iHIX
Mepex Ta 3ac00iB [yl HAKOIMYEHHS, 00poOKH, 30epiraHHs Ta nepeJjaBaHHs JaHUX);

4. HasiBHICTb JIOT1YHO IOB’SI3aHOTO IJI00AIBHOTO aJPECHOTO MPOCTOPY (aapecHuit
IPOCTip Mepexi IHTepHeT — 11e CYKYNHICTb afpec Mepexki IHTepHeT);

5. basyBaHHs Ha [HTepHET-IIPOTOKOM;

6. HasBHICTE HeoOMe)keHOi Benn4e3HOl KiNBKOCTI KOpHCTyBadiB I[HTepHeTy, sKi
HIyKaloTh iH(OpMaIlifo, po3MinialoTs iHpopMaito B [HTepHeTI, 3AiHCHIOIOTH iHIII NpaBa
B [HTEpHETI.

BracHe BkazaHi 03HAaKH 3yMOBJIIOIOTH IEBHOIO MIpOIO 1 cdepy MpaBoro peryio-
BaHHs [HTepHeT-paBa. HopMu IHTEepHET-TIpaBa MOKJIMKaHI BPETYIIOBATH:

— BIJTHOCUHH, SAKi BHHUKAIOThH IIIOJI0 PE3yJbTaTiB iH(GOPMAIIHHUX TEXHOJOTIH, sKi
BHKOPHCTOBYIOTHCS B IIH(PPOBOMY CEPEOBHIII, ¥ BIpTYyaTbHOMY CEPEIOBHIIII;

— BITHOCWHM, SKi BHHHKAIOTh Y Tpolleci (DYHKI[IOHYBaHHS TEJICKOMYHIKAI[IHHIX
MepeX Ta BHUKOPHUCTAHHS 3ac00iB JUIA HaKOIMYEeHHsS, oOpoOKku, 30epiraHHs Ta Iiepe-
JaBaHHsA JaHWX (Ile BIJHOCHHM MDK TIpOBaiIepaMH, oOIepaTopaMH, KOpPHCTyBadaMH,
XOCTHHT-TIpOBaii/iepaMu, peecTpaTopaMu TOIIO);

— BITHOCHHH II0Z0 HAaOyTTs Ta BUKOPHCTaHHS JOMEHHUX IMEH;

— BITHOCUHH, SKi BUHUKAIOTh y 3B’SI3KYy 31 3MilCHEHHSIM 0aratboX IpaB JIIOJUHHU B
Mepexi [HTepHer.

3acaau (MPUHIIKITN) PABOBOTO PETYIIOBAHHS BIAHOCHH B IHTEpHETI IIEBHOIO MIpOIO
nyosoroTh 3acanu IT-nipaBa, siki HABOAATHCS Y HayKoBii miteparypi [4, ¢. 16—18]. Tomy
BBaYXa€MO, 110 JI0 TIPHUHIIMIIIB [HTepHET-1IpaBa BapTO BiAHECTH:

— cBO0OTy BUpaKEHHS MOTJISIIB Y Mepexki [HTepHeT;

— HETIPUITYCTUMICTh CBaBUIBHOTO BTPYYaHHS y c(hepy OCOOHCTOTO JKUTTS JIFOJUHU
(30KpeMa, TOTpUMAaHHS TpaBa Ha MPUBATHICTH Y IH(PPOBOMY CEpeIOBHIII );

— HENPHUITYCTUMICTh 3JI0BXXMBAHHS TEXHIYHUMH 3HAaHHSAMH, 3ac00aMH JUIsl JOCATHEH-
Hs1 0COOUCTHX iHTepeciB (1110 3yMOBIIEHO Pi3HUM PiBHEM TEXHIYHUX 3HAHB);

—IoBary 10 pe3yJbTaTiB IHTEIEKTYaJbHOI BJIACHOCTI, Ky BHUKOPHUCTOBYIOTH Y
Mepexi [HTepHeT;

— HETPHUITYCTUMICTh 3JI0BKHBAaHHS IIM(PPOBUM CEPETOBHILIEM I TIOIIHPEHHS 3a00-
POHEHHUX CBITOBOIO CHIILHOTOO inei ((hammsmy, po3naitoBaHHS pacoBOi, peliriiHoi Ta
THIIUX OPM JIFOACHKOT BOPOXKHEYI, TOPHOTpadii TOIIO);

— colliaibHY JIOBIpa;

— aHOHIMHICTh KOPHCTYBadiB (Xo4a JIOBOJI 4acTo Oararo BeO-CaWTiB 3IIHCHIOIOTH
nrppoBy ineHTH(DIKALIIIO B TOM Y 1HIIHUH c1ocio);

— IOCWJIEHUH 3aXMCT NEPCOHATIbHUX JaHuX (30Kkpema, Haerscs npo GDPR, 3roxy Ha
00pOOKY NIEPCOHATLHUX JIAHUX TOMIO);

— BCTaHOBJIGHHS. MOXJIMBOCTI OOMEXEHHs JOCTyNy A0 [HTepHeTy ypsoM MeBHOI
JIepKaBH, 30KpeMa B iHTepecax HallioHAbHOI Oe3MeKH;

— IIUpOKe 3acTocyBaHHs 3akoHonaBcTBa CIIIA ta €C mpu BHUpilIeHHI CIOpIB, SIKi
BUHHKAIOTh 3 TNpPUBONY iH(opMarii, mo po3mimeHa B Mepexi IHTepHeT (30kpema,
GOOGLE, FACEBOOK, INSTAGRAM, YOUTUBE mpu BupillIeHH] CIIOPIiB KEPYIOThHCA
3akoHosiaBcTBOM CIIIA).

BinzHayaeMo TakoX HasSBHICTh PI3HUX PETYJISATOPIB BITHOCUH y Mepexi [HTepHeT —
JOTOBOPH, MOPaJBbHI 3aCay CYCIIIBCTBA, 3BHYAH TOIIIO.

[aTepHET-TIpaBO TP pETYIIOBaHHI BiJHOCHH ITOBHHHO BPAaxOBYBAaTH METy (PyHK-
nioHyBaHHs [HTepHETY. Be3yMOBHO, HIEThCsI, TIEpI 3a BCe, PO MOITHPEHHS 1HPOpMAIIii,
s;ka MOke OyTH pI3HUX BUAIB, Npo 30ip iHopmamii ajas OCOOMCTHX, HAaBUAIBHUX,
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pobounx um iHIUX ToTped, Mpo oOMiH iHpopMartieto. BogHouyac He nume iHdGopMartiii-
HUN acrekT BaxJiuBWi i IHTepHer-mpaBa. CTaHOM Ha ChOTOAHI 0OaraTo BUJIIB
MiAMPUEMHHITBKOT TisUTHOCTI BUAIIUTN B «OH-TaWH». ToMy 1 pexiiama, MapKeTHHT, MOLTYK
MOKYIILIB, KIIEHTIB TaKOX aKTHBHO 3A1MCHIOIOThCA B IHTepHeT-mpocTopi. EnexTponHa
KOMep1Iist 3700yn1a HOBUIl MOIITOBX 1 (pakTUYHO BCi ii BUAM YCHIIIHO PO3BUBAIOTHCS B
Intepneri (6i3Hec mo 6Oisnecy (B2B), 6i3nec no cmnoxuBaua (B2C), cmoxxuBad 10
cnoxuBayda (C2C) ta iH.). OkpiM TOro, BXkKe HEOAHOPA30BO 3raflyBaocs PO MOXKIHUBICT
3/IICHEHHS PI3HUX IPaB JIIOAUHY B IHTEpHETI.

Bimzaagaemo i pyHKIIT [HTEpHETY, 10 AKUX TOIILHO BITHECTH:

— iHpopmaniitHy (Tomyk i 36ip iH(popMmartii, 0OMiH iHpopMaIli€r);

— KOMyHIKalliiiHy (CIIKyBaHHS B MepexXi depe3 4aTh, MECCHIDKEPH, CICKTPOHHY
TIOIIITY);

— pexiIaMHy (pO3M1H.[eHH}I npssMoi 1 HempsAMoi pexyiaMu B Mepexi I[HTepHeT mis
MIPOCYBaHHS TOBaplB 1 TIocayT);

— KOMepIUiliiHy (BUKOPHCTaHHS Mepexi [HTepHeT B po60Ti 30KpeMa, BUKOPUCTAHHS
MEBHUX MPOQeCciiHUX BeO-pecypcCiB, EIEKTPOHHA KOMepmﬂ TOLIO);

— po3BaKaNbHY (MOXKJIMBICTH CKauyBaHHS i BUKOPHCTAHHS KOMIT "IOTepHHX irop,
BiJITIOBITHUX JOJATKIB Ha Terne(OHaX, pO3BAKAIBHIX BiJICO TOIIO);

— corianpHy (BipTyajbHe CIINIKYBaHHI, B TOMY YHCII Yepe3 COLiabHI Mepexi);

— OCBITHIO (BUKOPUCTAaHHS PI3HOMaHITHHX OCBITHIX IHTepHeT-pecypciB s 3100yTTs
PI3HHX BUIIB OCBITH, BAKOPUCTaHHS MepeKi [HTEpHET 111 AMCTAHIIIHOTO HABYAHHS TOIIIO).

Oynkiii [HTepHETY BH3HAYAIOTh HANPSMHU IPABOBOTO PETYIIOBAHHS BKa3aHUX
BIIHOCHH, a, OTXe, MaroTh Oe3rocepeiHii BIUTMB Ha popMyBaHHs [HTepHET-TIpaBa.

BucnoBku. /loBeaeHo, mo [HTepHET-paBo — 1€ KOMIUIEKCHA Tajly3b 3aKOHO/IABCTBA,
CYKYIIHICTh TIPABOBHUX HOPM, IO MICTATBCS Y MDKHApPOJHUX HOPMATHBHO-TIPABOBUX
aKkTax, Tak 1 B HaI[lOHAJhbHOMY 3aKOHOJABCTBI PI3HUX KpaiH, iHIIHUX PETYJISATOPIB, SKi
PEryJIoTh BiTHOCHHU MK YYaCHUKaMHU MPaBOBIHOCHH, SIKi BUHUKAIOTh, 3MIHIOIOThCS
Ta NPUIUHSIOTECS Yy HUppoBOMYy cepenoBuii (y Mepexi [HrepHer).

OOrpyHTOBaHO, 110 O3HaKaMH [HTepHeTY €: TeXHIYHUIT XapaKTep, BCECBITHIH, eKcTe-
pHUTOpiaNbHUN XapakTep, HasBHICTD 3araJIbHOTO JOCTYILY JUIS KOPHCTYBAadiB HE3aJIEHKHO
BiJl Micus mepeOyBaHHS, HASBHICTh JIOTIYHO TIIOB’S3aHOTO IVIOOAIBHOTO aIpecHOro
POCTOPY, 0a3yBaHHA Ha [HTEPHET-TIPOTOKOJI, HASBHICTh HEOOMEXKEHOT BETTMUE3HOT KiJlb-
KOCTI KOpPHUCTYBadiB [HTEpHETY, SKi MIyKAaOTh iH(pOpMAIIifo, PO3MIIIYIOTh iHPOPMAIIiIO B
IHTepHeTi, 31iCHIOOTH iHIIII ITpaBa B [HTEepHETI.

JloBeneHo, mo HOpMHU IHTEpHET-TIpaBa BPETryIbOBYIOTh BiTHOCHHH, SIKi BUHHKAIOTh
OJI0 Pe3yabTaTiB iHOOPMAIIHHINX TEXHOJOTIH, SIKIi BUKOPHUCTOBYIOTh y HU(MPOBOMY
CEPEeJIOBHIII, Yy BIPTyaJIbHOMY CEpEIOBHII; BIIHOCHHHW, SKIi BHHUKAIOTh Yy TMPOIECi
(hYHKIIIOHYBaHHS TEJICKOMYHIKAIlIHHUX MEpEeX Ta BHKOPHCTAHHS 3acO0iB JUIS HAKOIIH-
YyeHHsl, 00poOKH, 30epiraHHs Ta NepeaBaHHs JaHuX (1€ BIAHOCHHH MK MpoBaiepamH,
OTIepaTOpaMH, KOPUCTyBauYaMM, XOCTHHT-IIpOBaiiepaMy, peecTpaTopaMH TOIIO); BiAHO-
CUHM 1IOA0 HAaOYTTS Ta BUKOPUCTAHHS JIOMEHHUX IMEH; BiJIHOCHHH, SKi BUHUKAIOTh Y
3B’A3KY 31 31iHCHEHHIM 0araThOX IpaB JIOJUHU B Mepexi [HTepHeT.

BcraHoBneHo, 110 10 MPHUHIUIIB IHTepHeT—npaBa BapTO BiZJTHECTH CBOOOAY BHpa-
JKCHHS TIOTJLIIIB Y Mepexi [HTepHeT; HerI/IHyCTI/IMICTL CBaBIILHOTO BTpYYaHHS Y chepy
0COOMCTOTO JKUTTS JIIOUHU, Hel'[pI/IHyCTI/IMICTB 37IOBXKMBAHHS TEXHIYHAMH 3HAHHIMH,
3acobamu sl JOCSITHEHHST OCOOMCTHX IHTEPECiB; TIOBary A0 Pe3YNbTaTiB iHTEIEKTyallb-
HO{ BJIACHOCTI, SIKa BHKOPUCTOBYETHCS B Mepexi [HTepHET; HENPUITYCTUMICTh 3ITOBXKH-
BaHHS IM(DPOBUM CEpEFOBHUIIEM IS MOIIMPEHHS 3a00pPOHEHHUX CBITOBOIO CIUIBHOTONO
17Iei; collialibHy J0BIpY; aHOHIMHICTh KOPHCTYBAUiB; MOCHICHHHA 3aXKUCT TEPCOHATBHUX



J1. TapaceHko
ISSN 0136-8168. BicHuk JbBiBCbKOro yHiBepcutety. Cepis topuandHa. 2021. Bunyck 72 53

JAHUX KOPHCTYBAdiB; BCTAHOBJIEHHA MOXIHMBOCTI OOMEXKECHHS NOCTYImy 10 [HTepHeTry
YPSZIOM TIEBHOI JIep’KaBH, 30KpeMa B iHTepecax HalllOHaJIbHOI OEe3MEeKH; IMIMPOKE 3aCTO-
cyBaHHs 3akoHoAaBcTBa CIIIA ta €C npu BUpIIIEHH] CHOPIB, IKi BUHUKAKOTH 3 IPUBOAY
iH(opMaIlii, o po3MilieHa B Mepexi IHTepHeT.

&>
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The article considers the legal nature of Internet law. The opinions of the scholars on the
essence of Internet law are studied. It is established that the legal nature of Internet law is not
comprehensively understood in the scientific literature. Internet law covers the rules of various
branches of law as well as legislation of different countries, which govern relations on the
Internet. It is concluded that the synonyms to Internet law are computer law, cybernetic law
and virtual space law.

It is also stated that the Internet does not have a single centralized administration and a
single set of rules for use. Only technical rules for the use of the address space (Internet
protocol, domain names) are centralized. It is proved that Internet law is a complex branch of
law, a complex of legal norms contained in the international legal acts, as well as in the
national legislation of different countries, other rules that regulate the relations between the
participants that arise, change and terminate in the digital environment (on the Internet).

In addition, it is argued that Internet law cannot be regarded solely as an institution of
private law, because the rules of public law are considered also an important regulator of such
relationships. It is established that Internet law contains rules from different branches of law as
well as branches of legislation.

It is emphasized that the Internet is a worldwide information system for general access,
logically linked to the global address space and based on the Internet protocol defined by
international standards. The following features of the Internet are highlighted: its technical
character, universality, interoperability, availability of universal access for users regardless of
location, availability of a logically linked global address space, based on Internet Protocol, the
presence of an unrestricted large number of Internet users who seek information, post
information on the Internet, exercising other rights on the Internet.

Moreover, it is established that the principles of Internet law should include the freedom
of expression on the Internet; non-compulsory intrusion into the personal sphere of life of
individuals, as well as non-compulsion for misuse of technical knowledge and means of
pursuing individual interests; respect for the results of intellectual property used on the
Internet; non-competence in using digital media for the dissemination of ideas not permitted by
the rest of the world.

Consequently, it is argued that Internet law, when regulating relations, shall take into
account the purpose of the Internet functioning. It is reported that the Internet performs
informational, communication, advertising, commercial, entertaining, social, educational
functions. The functions of the Internet determine the scope of the legal regulation of the
relations under analysis, and have an indirect impact on the formation of Internet law.

Keywords: digital law, user, branch of legislation, principles, human rights.

Cmamms: Haditiwna 0o pedakuii 10.03.2021
nputiHama 0o Opyky 18.05.2021



ISSN 0136-8168. BicHuk JlbBiBCbKOro yHiBepcuTeTy. Cepis topugnyHa. 2021. Bunyck 72. C. 55-63
Visnyk of the Lviv University. Series Law. 2021. Issue 72. P. 55-63

YIOK 347.211

OXOPOHA IIPAB HA BA3U TAHUX
0. Aeopcvka

Jlvgiecokuil nayionanvnuil ynigepcumem imeni leana dpanka,
eyn. Yuieepcumemcwka, 1, Jlveis, Yrpaina, 79000,
e-mail: olyavorska@gmail.com

Y craTTi gocnigXeHo CcTaH NpaBOBOro perynioBaHHsa 6a3 gaHux 3a  HauioHanbHUM
3akoHoadaBcTBOM Ta npasBom €C. BcraHoBneHo o3Hakv 6a3n gaHuX sik 06’ekTa aBTOPCHKOro
npaBa, WO € CyKynHiCTio TBOpiB abo Byab-AKOi iHLLOI He3anexHoi iHopmaii. YMOBOIW HagaHHA
NpaBoBOi OXOPOHW aBTOPy 6asun AaHNX € AOTPUMAaHHA aBTOPCLKUX MpaB Ha ii cknaposi. Miabip i
po3TallyBaHHSA CKNafoBUX YacTuH 6asu JaHvx Ta il ynopsiaKyBaHHA Mae Oyt pesynbTaTom
TBOPYOI Npavji aBTopa.

MpoaHanizoBaHo nonoxeHHs [upektueun €C wWwogo npaBoBoro pexvmy 6a3  gaHux.
BcraHoBneHo, Lo opuriHanbHi 6a3n AaHx OXOPOHSATLCA SiK 06’EKT aBTOPCHKOro npasa 3 BU3-
HaHHSIM 3a X aBTOPOM BIANOBIOHNX 0COBUCTUX HEMAMHOBUX Ta MalHOBMX NpaB. HeopuriHanbHi
6a3n [aHuMx 3axuilieHi npaBamu ocobnmBoro pogy — sui-generis. lMpaBa ocobnvBoro pogy
HagawTbCa PO3pPOOHUKY Ga3 [aHMX He3anexHo BiO TOr0 OXOPOHAETbCSA Taka Gasa gaHux
aBTOPCHKMM MPaBOM YU Hi.

BignosigHi nonoxeHHs Mpo npaBO Sui-generis MponoHyTbCs Yy npoekTi 3akoHy «[po
aBTOpPCbKe MpaBoO i CyMikHIi MpaBax». 3anporoHOBAHO YTOYHWUTW MOHATTA «BUPOOHMK Gasu
OaHnX», 3aKpinMTM OcoBMCTi HemMalrHOBI MpaBa, YTOYHUTU 3MICT MaWHOBWMX NpaB PO3POOHMKa
HeopwriHanbHOi 6a3n gaHWX, BU3HAYUMTU MOXIMBI BUMALKWN BiNlbHOrO BMKOPUCTAHHA Takux Gas
[aHUX B OCBITHIX, HaBYarbHMX Linsax 6e3 MeTu iX KOMepPLINHOro BUKOPUCTAHHSI.

Knrouoei criosa: KoMninsaLis AaHMX, aBTOPCbke NpaBo, 0cobnuBi Npaga.

DOI: http://dx.doi.org/10.30970/vla.2021.72.055

Po3BuTOK cydacHOTO iHGOPMAIIHHOTO CYCIIILCTBA HEMUCIUMUI 0€3 BUKOPHUCTAHHS
PI3HOMaHITHUX 0a3 JaHWX, OCOOJNUBO y IM(PPOBOMY cepeloBHINi. ToMy ITOCTIIKCHHS
mpodJIeM IpPaBOBOTO PerymoBaHHs 0a3 DaHUX € aKTyaJlbHHM. OKle 1BOro, YKpaiHa,
CTaBIIIK y4aCHUKOM p13HI/IX MDKHApPOJHUX TOTOBOPIB, ¥ TOMY gucii YTOAW PO acolliaiio,
B3syla Ha ceOe BiANOBIAHI 3000B’SI3aHHS MIOAO TapMOHI3alii HaliOHAIBHOTO 3aKOHO-
naBcTBa 3 mpaBoM €C. UnHHE 3aKOHOJABCTBO BH3HAE 0a3M JAHUX CAMOCTIMHHUM 00’ €KTOM
aBTOpchKoro mpasa. B €C npaBoBa 0XOpoHA HAAETHCS 1 HEOPUTIHAIBHUM 0a3aM JIaHHX,
PO3pOOHMK SIKUX BHIC 3HAUHI IHBECTHII Y IX CTBOPCHHS.

JloCHipKEHHIO TIPaBOBOTO PEXXHUMY OPHUTIHAJIBHMX Ta HEOPUTIHANBHUX 0a3 JaHMX
IPUCBSYEHO HU3KY HaykoBHX mpails: C. JlutBuna, O. SIpemenko, A. Ilerpenko, 1. Mani-
HOBCBHKOI, B. JIpo6’s13Ko.

3 OHOBJICHHSIM HAIlIOHAJLHOTO 3aKOHOJABCTBA y cepi 1HTENCKTyalbHOI BJIACHOCTI
JOCTIDKEHHS MPo0JIeM OXOPOHHU 0a3 JaHUX Ja€ MOMXJIMBICTD 3aKpIlTUTH ONTHMAJIbHI Ta
e(exkTUBHI TpaBoBi MiaXoand. TakoX BaXJIMBO 3’sICyBaTH CHEIM(IUHI O3HAKH 0a3u
JAHWX, 10 JIa€ 3MOTY PO3MEXKYBATH 11 BiJl IHIIMX 00’€KTIB aBTOPCHKOTO NpaBa, BUSBUTH
CYTHICTb MPaBOBOT OXOPOHHU aBTOPCHKHMM IIPABOM Ta IPaBoOM SUi-generis.

ba3u manux € 00’ekTaMu aBTOpChKOTro TmpaBa — 1. 4 ¢T. 8 3akony «[Ipo aBTOpCHKE
npaBo i cymixkai mpasa» [5]. IIpo 6a3u qaHKX SIK PO OKPEMy TPyIy 06’ €KTiB aBTOPCH-
KOTO TpaBa 3a3HaucHo y 1. 3 ¢T. 433 1K Vkpainu [9].

© SBopceka O., 2021
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3rigHo 31 cr. 1 3akoHy Ykpainu «I[Ipo aBTOpchke MpaBo i CyMiXHI TpaBa» 0aza
JaHuX (KOMMUIALS NaHWUX) — CYKYITHICTh TBOpiB, JaHUX a0bo Oyab-sKol iHIIOI He3a-
aexHol iHpopMmanii y AOBUIBHIN Qopmi, B TOMy 4YHCII — eJNEKTpOHHIH, migdip i
pO3TalllyBaHHS CKJIAJ0BUX YAaCTUH SKOI Ta II YHOPSAAKYBAaHHSA € PE3yJbTaTOM TBOPYOL
Ipalll, 1 CKJIaJ0Bl YACTUHU SIKOI € JOCTYIIHUMHU IHAUBITYaJIHO Ta MOXKYTh OyTH 3HalEH1
3a JIOMOMOTOI0 CIIEI[iaJIbHOl TOIIYKOBOi CHUCTEMH HAa OCHOBI EJEeKTPOHHHX 3aco0iB
(xomm’roTepa) U 1HIKX 3aco0iB. Bianosiano ao ct. 433 LK Ykpainu koMmuismii JaHux
(6a3m naHMX) € 00’€KTOM aBTOPCHKOTO IpaBa, SKIIO BOHM 3a JOOOPOM abo YHOPSAKY-
BaHHSM 1X CKJIQJIOBUX YaCTHH € PE3yJbTaTOM IHTEICKTYaIbHOT MisTIbHOCTI.

MOXJIMBO BUOKPEMHTH TaKi O3HAKM 0a3 JaHUX SK 00’ €KTIB NPaBOBOi OXOPOHH
ABTOPCHKUM IIPABOM:

— basu 1aHuX € CyKyIHICTIO TBOPIB 200 Oy/b-sKO01 1HIIOT He3aIekHOI iHpopMarrii.

Binrak, skmo 6a3a TaHUX € CYKYITHICTIO TBOPIB, TO HEOOXigHO, MO0 iX BHKOpHC-
TaHHS BiAOyBaslocs 3 JOTPUMAaHHSAM aBTOPCHKHX IIPaB Ha Ii TBOPHU K CKJIAJOBUX 0azw
JaHUX. SIKIIO0 K TBOPH BHKOPHCTOBYIOTHCS 3 NMOPYILEHHSIM aBTOPCHKHUX IpaB HA HUX, TO
IIpaBOBa OXOpOHAa 0a3l JaHMX HE HaJaeTbhesd. SIKIIO >k 0a3a JaHUX € CYKYIHICTIO
iH(opMallii, To, O4eBUIHO, Ha pO3Cy[ Cy0’€KTa, 110 pOo3pOOUB BIANOBIAHY 0a3y NaHMX, il
IIPaBOBa OXOpPOHA MOXE 3JIMCHIOBATHCS aBTOPCHKUM IpaBoM abo0 sk KoH]ineHIiHHa
iHpOopMaILis.

[Moeqnanna y 6a3i maHUX CYKYIMHOCTI TBOPIB Haja€ il CXOXOCTi 31 CKJIaJCHUM
TBOPOM. YPETyJILOBYIOUH aBTOPChKE MPAaBO HA 301pHUKM Ta IHIIN CKJIaJeHi TBOpH, y 4. 1
cT. 19 3akony «lIIpo aBTOpChke MpaBo 1 CyMDKHI IpaBa» 3a3HAueHo, IO IepeadadeHa
€0 YaCTHHOIO TPaBOBa OXOpOHAa 0a3 JaHWX HE TOIIMPIOEThCS Ha caMi JaHi 49U
iH(popMaIliro i He 3adinae Oyb-sKe aBTOPChKE MPaBO, 10 HAICKHUTH JI0 CAMHUX JaHUX Yd
iHpopMarlii, sKi MIiCTAThCS y 0a3i maHuWX. 3a Takoro (OPMYJIIOBAaHHS CIUTYTYEOTHCS
MTOHSTTS 00’ €KTIB IPABOBOI OXOPOHU: CKJIAJICHHI TBIp, 0a3a maHuX. OCKUIBKH 1 CKIIaje-
Huil TBip, 1 6a3a JaHMX € caMOCTIMHUMM 00’€KTaMU IPaBOBOI OXOPOHHU ABTOPCHKUM
IIPaBOM, MPUHIMIIOBOI MOTPeOH y iX po3MexyBaHHI HE BHHHKAE. AIKe YCIM 00’ €KTaM
HAJIa€ThCsl OJJTHAKOBA IIPABOBA OXOPOHA, B OCHOBY KOi MOKJIA/ICHI CHEeU(IdHI Ipe3yMILii
(aBTOpCTBa, TBOPYOrO XapakTepy IMpalli, Pe3yJbTaTOM SKOI € CTBOPEHHH 00’€KT),
HaJIaHHs NPABOBOi OXOPOHM 3a (PAKTOM CTBOPEHHS TBOpPY 0€3 00OB’SI3KOBOI peecTpallii
aBTOPCTBA YM 3MIHCHEHHS IHIIMX IMYOJIYHMX IPOLEAYp, 3aKOHOJAaBYe BH3HAHHS OCO-
OHCTHX HEMaHOBUX Ta MaHOBHUX IIPaB 3a aBTOPOM, BUKOPHCTAHHS 3araIbHOBH3HAHOTO
3HaKy MPABOBOI OXOPOHU TOLIO.

Ha 6a3um paHWx, sKi € pe3yJbTaTOM TBOPYOI TNpalli, MOXYTh IOIIHPIOBATHCS
MTOJIOKEHHST PO 30IpHUKW Ta CKJIAJCHI TBOPH. ABTOpPOBI 0a3W NaHWX, SIK 1 aBTOPY
CKJIQJICHOTO TBOPY, HAJICKHUTh aBTOPChKE MPaBO Ha 3IIMCHEHI HUM Mij0ip 1 po3Tamry-
BaHHS TBOPiB Ta (a00) IHIIMX JaHWX, IO € PEe3yJIbTaTOM TBOPYOi mparl (YHopsaky-
BaHHs). ABTOp 0asu JaHUX, SK 1 YHOPSIHHUK 30ipHUKA, KOPHCTYETHCS ABTOPCHKUM
IPaBOM 32 YMOBHU JOTPUMAaHHS HUM IpaB aBTOPIiB KOXKHOTO 3 TBOPiB, BHECEHUX 110 0azn
JaHuX. ABTOpPH TBOpIB, BHECEHUX N10 0a3 IaHUX, K 1 10 CKJIaJ€HOTO TBOPY, MaloTh
IPaBO BHUKOPHUCTOBYBAaTH CBOi TBOPHM HE3QJIEKHO Bif 0a3u MaHMX, SKIIO iHIIE HE
nepe0aueHo aBTOPCHKUM JIOTOBOPOM 3 YIOPSJHUKOM 0a3u JaHHX.

ABTOpPCBKE MPaBO YIOPSAHUKA 0a3M MaHUX, SIK 1 aBTOpa 30ipHUKA, HE MEPEIIKOIKAE
IHIIMM 0co0aM pOOWTH CaMOCTIHHMI TiOip abo po3TallyBaHHS THX CaMHX TBOPIB Ta
(a00) THIIMX TaHWX JIJIs1 CTBOPEHHS CBOIX TBOPIB.

— ba3za nanux Mae OyTH BHpa)keHa B 00’ €KTHBHIN GopMi, y TOMY YHCITI eneKTpOHHiﬁ

Bingrax BapTO YPaXOBYBATH, IO ABTOPCHKHM TPABOM OXOPOHAIOTHCS BCi TBOpH: SIK
OTIPHJIFOIHEHI, TaK 1 He OIPIITIOAHEHI, SIK 3aBEpIIeH], TaK 1 He 3aBepIIIeHi, He3aIeKHO BiJ
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iX Npu3HAYeHHs, >KaHpy, obOcsary, metu. [IpaBoBa OXOpOHA MOIIMPIOETHCS TLTHKH HA
(opMy BHpaKEHHS TBOPY 1 HE IONIMPIOETBCA Ha OyIb-aKi imei, Teopii, NMpUHIMIIH,
METOJIY, MPOLEAYPH, MPOLECH, CUCTEMH, CITOCOOU, KOHIIETi, BIIKPUTTS, HaBITh SKIIO
BOHM BHUPaXKEHI, OIMCaHI, MOSICHEHI, IPOLIIOCTPOBaHl y TBOpi. Bkas3iBka y BU3HAuUCHHI
0a3u MaHWX Ha MOBUTHHY (opMy ii BUPa3y CTOCYETHCS HE CTUIBKH 00’ €KTHBAIll camol
6a3m, Ak crmocoly, GopMu caMoro mimdopy, MOETHAHHS PI3HUX EIEMEHTIB, MO € il
cxanoBuMu. Ockiibkn 0a3a JaHUX € Mig0OpOM TBOPIB 4M iH(pOpMalii, TO, OUYEBHIHO,
BOHA MO)K€ ICHYBaTH y NMHCBHMOBIH 4M eNeKTpoHHiH (opmi. YcHa 0a3za JaHMX BHKIIIO-
Ya€EThCSA, OCKUILKA HEMOXIIMBO Oy/e BCTAHOBHTH 00’ €KTHBHICTh, HE3MIHHICTH CaMOTO
mia00py CKIAA0BUX 0a3u NaHUX.

—IMixGip i po3TamryBaHHS CKJIAJOBHX YaCTHH 0a3M JaHUX Ta ii yNOpAAKYBaHHS €
pe3yIbTaTOM TBOPYOT Mpalli.

Binrak, 3aJie:KHO Bil TOTO UM € CTBOpPEHA 0a3a JaHWX pe3yabTaTOM TBOPUOI ITpalli Yu
Hi, PI3HUTHMETKCS 1 ii IpaBOBa O0XOpOHA. 3aralbHONPUUHATHUM € MOMIN 0a3 JaHUX Ha
OpHriHabHI, TOOTO TaKi, IO € Pe3yabTaTOM TBOPUOI JISUTBHOCTI, Ta HEOPUTIHAIBHI. Y
cdepi aBTOPCHKOTO MpaBa Ji€ MPE3yMIILiA: SKUIO0 He JOBEJEHO IHIIE, Pe3ylbTaT iHTe-
JEeKTYaJIbHOI MiSUIbHOCTI BBa)KA€ThCS CTBOPEHHUM TBOPYOIO Mparero. ABTOPY Halla€ThCs
IIPaBOBa OXOPOHA JJOMOKH HOTO aBTOPCTBO He Oy/ie OCIOPEHO Y CYA0BOMY MOPSIKY.

OCKiNbKM TBOPYICTh MPUTAMAaHHA JIOJHMHI, TO aBTOPOM 0a3M JaHUX € ii TBOpelb —
ocoba ¢iznyna. CrpalibOBye MPE3yMIILisi aBTOPCTBA — 3@ BIACYTHOCTI JOKa3iB 1HIIOTO
aBTOPOM TBOPY BBa)KAETHhCS 0c00a, 3a3HAYCHA SK aBTOp Ha OpHUTiHAII ab0 MPUMIPHUKY
TBOpY (mpe3yMinntisi aBTopctBa) — 4. 1 cT. 11 3akoHy «IIpo aBTOpPChKE MPaBO i CyMiXKHI
paBay.

baza pgaHmx Moxke OyTH CTBOpEHa Ha BHKOHAHHS TPYJOBHX OOOB’SA3KIB YW 3a
JIOPYYCHHSIM POOOTONABIIL. Y TaKOMy pasi WAETbCSA MPO CITY>KOOBHH TBIp. YpaxoByHOUH
CYIIEPEYHICTh y MPAaBOBOMY PETYJIFOBAHHI pO3MOiTy MaHOBHX IpaB Ha CIIy>kOOBUI TBip
Mk IIK Ykpainu ta 3akoHoM «IIpo aBTOpCchKe IMpaBoO i CyMDKHI IIpaBay MpHUIMaeMo 10
yBaru po3z’sicHeHHs Iloctanosu Ilnenymy BepxoBHoro cyny YkpaiHu Bifg 4 uepBHS
2010 p. «IIpo 3acrocyBaHHS CydaMH HOPM 3aKOHOJABCTBA Y CIHpaBax IMpPO 3aXHCT
aBTOPCBHKOTO TIpaBa i CyMDKHHX paBy» [4]: MailHOBI mpaBa Ha 00’ €KT aBTOPCHKOTO MpaBa
1 (ab0) CyMDKHHUX IIpaB, CTBOPEHMH Y 3B’SI3Ky 3 BHKOHAHHSAM TpPYIOBOTI'O JOTOBOPY,
HaJIe)KaTh MPaliBHUKOBI, SKUH CTBOPUB L€l 00°€KT, Ta IOpUANYHIN abo (izndHiil 0coOi,
Je abo B SKOI BiH TpAITIOE, CIUIBHO, SKIO IHIIE HE BCTAHOBJICHO JOTOBOPOM. Takum
JIOTOBOPOM MOKe€ OYTH SIK TPYIOBHMH JOTOBIpP, TaK 1 OKPEMHH IUBIIBHO-TIPABOBHMA
JIOTOBip. Y BIAMOBIIHHAX JIOTOBOpax MOXKe OYTH yperyinbOBaHWH 1 OPAMOK 3IIHCHEHHS
MafHOBHIX IIpaB Ha TaKy 0a3y JaHHX.

[Tpo mpaBoBy 0XOpOHY 6a3 MaHWX iOETHCSA Y MKHAPOIHIX TOKYMEHTaX. 30KpeMa, y
cr. 10 Yrogu TPIIIC [7] #imetbcs mpo oxopoHy 6a3 maHux Oe3 BHU3HAYCHHS CaMOrO
HOHATTA: MOETHAHHS MaHUX abo0 IHIIOro Marepiany B €IEKTPOHHIM abo iHmii Qopmi,
AKa, 3aBASKH BiIOOPY ab0 yMOpSIKYBaHHs HOTO 3MICTY, € IHTEIEKTYaIbHUM TBOPOM, 110
3aXUINAEThCS AK Takuil. Takui 3aXWCT, SKWH HE MOIIMPIOETHCA BJIACHE Ha JaHi abo
Matepiaiy, HaJgaeTbesa 0e3 MopyIeHHs OyIb-sIKOT0 aBTOPCHKOTO TpaBa, SIKE BXKE 1ICHYE Ha
cami naHi abo matepianu. ToOTo HaeThest mpo 6a3y MaHUX SK 00’ €KT aBTOPCHKOTO MPaBa.

ITpaBoBOoMy 3axucTy 0a3 maHux mpucesiueHa upektua 96/9/€C €Bpomneiicbkoro
IMapiamenty ta Pamu «IIpo mpaBoBwmii 3axucT 6a3 manux» Big 11 Gepesus 1996 p. [1].
[TonoxxenHst JIMpeKTHBH IMIUIEMEHTOBaHI y HAI[lOHAJHbHOMY 3aKOHOJABCTBI KpaiH-
wieHiB. BiamoBimHo a0 cT. 5 [lupexTtuBu 0a3a MaHWX O3HAYaE 310paHHS HE3aJICIKHUX
TBOPIB, JaHWX YH IHIIMX MaTEPiajiB, sIKi CHCTEMATHYHO YW METOJWYHO YIOPSAKOBAaHI 1
JIOCTYITHI 1HAWBITyabHO 32 JOIIOMOTOK €JICKTPOHHHX Ta THIINX 3aCO0IB.
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JIMpeKTHBOIO 3alpONOHOBAHO JBOSKHMA IMiJXiJl O MPaBOBOI OXOpPOHW 0a3 JTaHUX:
OpHTiHAJIbHI 0231 JJAHUX OXOPOHSIOTHCS ABTOPCHKUM IPABOM, HEOPUTIHAIBHI — MIPaBaMu
ocobnuBoro poxy sui-generis. TIpudoMy AJisi BU3HAYEHHS TOTO, UM Migmazae 6aza JaHUX
MmiJl 3aXUCT aBTOPCHKOTO IpaBa, HE IOBHHEH BUKOPHCTOBYBATUCS JKOMHUM IHIIHN
KpUTEpii, OKPIM OPUTIHAIBHOCTI B CEHC1 1IHTEJIEKTYaIbHOI'O TBOPIHHS aBTOpA 1, 30KpeMa,
HE TIOBUHH1 3aCTOCOBYBATHCA HisIKI €CTETUYHI UM SIKICHI KpUTEPIi.

VY JlupekTuBi 3a3Ha4eHO, IO MOHATTS «0a3za JaHWX» BapTO PO3YMITH SIK Take, IO
OXOILIIOE JITepaTypHi, XyI0)KHi, My3W4HI 4 iHIII 3i0paHHs TBOPIB a00 3i0paHHs IHIIUX
MatepiajiB, TaKUX SIK TEKCTH, 3BYKH, oOpasu, mudpu, dakru ta nani. [Ipore 3amucw,
ayJioBi3yasbHi, KiHeMaTorpadiuyHi Yd My3W4HI TBOPHU SK TakKi HE BXOIATH 10 chepu mii
miei JlupektuBu. Takok monokeHHs JIMPEKTHBH HE TONIMPIOEThCS Ha KOMIT IOTEPHI
MIPOTPaMH.

VY HaIllOHaJIBHOMY 3aKOHOJIABCTBI CKJIaJIieHI TBOpH, 0a3W IaHHX, KOMIIT IOTEpHI
MIPOTPaMH PO3TIIIAAIOTHCS K OKpEMi 00’ €KTH IIPABOBOi OXOPOHU aBTOPCHKHUM IIPABOM.

Okpema riasa 111 JlupekTiBH MpUCBsYeHa 0cOOIMBHM mpaBaM (SUi-generis). Inetbes
po MpaBo i po3po6Hm<a 0a3n maHuX, SKHH TPOJIEMOHCTPYE, IO Oyso 3pobieHo
SIKICHO Ta/4¥ KiTbKICHO 3HAYHI iHBECTHUIIl B OTPUMAHHSI, MEPEBIPKY YU Mpe/ICTaB/ICHHS
BMICTY, 3a1100iraTi BUTSTHEHHIO Ta/'—II/I TMOBTOPHOMY BUKOPHCTAHHIO BCHOT'O BMIiCTy 0a3u

YaCTHHH IIIIXOM PO3MOBCIOKEHHS KOMIii, 37a4i B HaiiM 4u iHmuX (GopM nepenanus. Li
IpaBa MOXXYTh IE€PEIaBATUCS, TIPU3HAYATHCS UM HAJABATHCS BINMOBITHO IO JOTOBIpHOI
JiTeH3ii, He3aJIeKHO BiJl TOTO, YH IIJIATAE BiANOBiIHA 0a3a JJaHUX 3aXUCTY aBTOPCHKUM
OpaBOM 4YM IHIIMMU TpaBaMH, a TAaKOX HE3AJICKHO BiJl TOrO, YU MiJJIATa€ BMICT
BIZIMOBIIHOT 043U TaHKUX 3aXKMCTy ABTOPCHKUM MPABOM YH iHIIIMMH IIPABaAMHU.

JIMpEKTHBOO BCTAHOBIICHO 1 BUYEPIIaHHs MpaB, TOOTO MEPIIHi MpoIaK Korii 6a3u
JAHUX Cy0’€KTOM IIpaB YH 3 HOTO 3rOM BUYEPITYE MPABO HA KOHTPOJIb 3a TIEPEIPOaaKeM
i€l Korii.

Oco0nuBe mpaBo, 3rimHO 3i cT. 10 JIupexkTuBH, MOYMHAETHCS 3 JHA 3aBEPLICHHS
CTBOpEHHS 0a3¥ TaHUX Ta 3aKiHUYETHCS depe3 I ATHAIATh POKIB 3 TIEPIIIOTO CIYHS POKY,
SIKFH HAaCTa€ MICIIs THS 3aBEPLICHHS.

ITpaBo sui-generis 3acTocoOBYEThCS HE3AIEKHO Bid TOTO, UM IIAJISArae BigIIOBimHA
0a3a JaHUX 3aXUCTy aBTOPCHKHAM IPABOM UM IHITUMH PaBaMH.

Otxe, JlupekTuBa momycKae 3axUcT 0a3W TaHWUX SIK aBTOPCHKAM IIPaBOM, Tak i
mpaBoM Sui-generis. To6To i Ha opuriHanbHy 0a3y maHHX, 110 € 00’€KTOM aBTOPCHKOTO
npasa, MOKe MOIIHUPIOBATHCS MPaBo SUi-generis.

IToka3oBuM y mbOMY IUIaHi € pimeHHs BepxoBHoro cyny ®panmii Bix 23 OepesHs
2010 p. y ciopi Mix (ppaHIly3pKHUM ornepaTopoM 3B 53Ky France Telecom Ta koMmaHi€io
Lectiel, sxa Hamae mociayru 3 tenemapketunry [8]. France Telecom crBopuna okpemy
0a3y JaHMX Ha OCHOBI iHQOpMAIii, 0 MICTUTBCS B ii KaTano3i aboHeHTiB. Y 1l Oa3i
3ibpana iHpopmaris po aboHeHTiB France Telecom, siki BIIMOBISIOTBCS OTPUMYBATH
npsaMmy pexiiamy. France Telecom BimMoBMiIacsi GE3KOMTOBHO pPO3TONIONIyBaTH iH(OP-
Marlliro 3 0a3M JaHWX Ta 3anporoHyBana Lectiel CKOpUCTATHCS IIIATIXXHOKO TMOCITYTOXO.
Opnak Lectiel Bupimmia 3aBaHTaXHATH 0a3y JaHUX 0€3 MOMEpeHBOTo J103BoNy France
Telecom i BukopucTaT iH(GOPMALIiIO Y BIACHUX KOMEPLIAHHMX IIAX 6e3 KOMITeHcaIil
France Telecom.
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Kowmmnanist France Telecom BBaxkasa, mo po3po0iieHa Heto 0a3a JaHWX Mae 3axu-
miaTucs mpaBoM SUi generis (yperyiaboBaHe KoOOeKCOM iHTENEKTyalbHOI BIACHOCTI
Opannii). 3a oLIHKaMHU eKCIepTa IHTEJIeKTyaJIbHUH BKIIAJ KOMIIaHIi y po3poOKy 6a3u
naHux craHosuB 10,6 MiH e€Bpo B nepion 3 1992 mo 2000 p.

Lectiel, BiamoBiaHo, cTBepmKyBana, mo katanor France Telecom 3a CBO€O CYTTIO €
3arajJbHOOCTYIHOK 0a3010 AaHUX. /IOBIIHUK € BaXXKIMBUM 00’€KTOM Yy 3HAUCHHI (paH-
IIy3bKOT0 3aKOHOJIABCTBA MPO KOHKYPEHIIII0, 3aBAHTAXKCHHS SIKOTO HE TOBUHHO BUMAraTh
MOTIEPEAHBOT 3roI a00 CTATHEHHS OYy/Ib-SKOI IUTATH 32 JOCTYIL.

BepxoBHuit cyn miarBepaus, 1o 6a3a ganux France Telecom 3axuiena nmpaBom Sui
generis. Cyani BBakamu, o 0a3sa JaHHUX € CTPYKTYPOBAHHM IILIMM, BiIMIHHHM Bix
npoctoro kartanmory France Telecom. baza maHux ckiamaerbes He Jmiie 3 iHpopmaiii,
0 HaJTA€ThCs a0OHEHTaMHM, a 37eOLIbIIOr0 IPYHTYETHCS Ha JOJATKOBIM iH(opMailii,
HajaHiii nepeBaxHo France Telecom. BaxkinuBum € i (akT iHTEICKTYAIbHAX 1HBECTHIIIH
y cTBOpeHHs 0a3u manux. Omxke, BepxoBHumii cyn mocraHoBuB, 1o France Telecom mae
MPaBO HA KOMIICHCAIIII0 3a CBOI mpaBa (TOOTO mpaBo SUi generis), 3a yMOBH, 1O JOCTYII
no 0a3u NaHUX HAJAEThCS MPO30po, 00 €KTHMBHO Ta 0e3 AMCKpUMIiHALIi, a mjara 3a
JOCTYN BimoOpaxama BUTpartu, moHeceHi France Telecom mpu po3kpuTTi 3anmUTyBaHUX
JAHUX HETOB’s3aHii KoMmIaHii.

V¥ copasi NV Syllepsis npotu NV Wolters Kluwers Oenbriificekuit cyn bproccens
(28 mumas 2000 p.) AiiimoB BUCHOBKY, IO MO3MBayd HE MPOJIEMOHCTpPYBaB, mo Wolters
Kluwer nopymms #oro aBTOpchKi IIpaBa.

NV Syllepsis my6iikyBaB IOpHINYHI KYPHAIH, [0 MICTATh 3BITH MPO OCIBIIHCHKY
MPEIeICHTHY MPaKTUKy Ta KOpOTKi pestome. Wolters Kluwer BkitouMB pestome,
3po0JIeHI TI03MBavYeM, J0 CBOEI OHJIAHH-0a3U MaHMX, J€ NEepPeTiuyloThCs IMOCHIaHHS Ha
myOoikamii  GeNbriichbkoi CyZO0BOT MPaKTHKH, CYNMPOBOKYBaHI KOPOTKHUM pe3loMe
KO)KHOTO BUTIAJIKY.

B inmiit cnpasi Bepxosuuii cyn ABctpii (9 kBiTHs 2002 p.) AiifiioB BUCHOBKY, 11O
BIIMOBia4i MOPYHMIMIM MpaBO pecmyOniku Ha 0Oa3zy nmaHux sui generis. Ilo3uBay,
Pecmy0iixa ABCTpisi, 3aIpONOHYBaB OHJIAWH-BepCito ODiliiiHOr0 peecTpy aBCTPIHCHKUX
KoMMaHiid. Bignosigadi BUKOPHCTOBYBAJIM JIaHI PEECTPY IUIA OHOBJICHHS BIacHHUX 0a3
nanux. Ha aymky cymy, BiINOBifaui BUTAMIM 3HAYHY YacTUHY 0a3u JaHUX, HE 3aria-
TUBIIY BIAMOBiAHOT BHHaropoAu. Cy/ BIIXWIUB 3asiBKY PO 3aCTOCYBaHHS aHAJIOTII PO
BUTbHE BHUKOPHCTaHHS aBTOPCHKUX IPaB, IO JO3BOJIsE 0€30IUTATHO BHUKOPHCTOBYBATH
nepxkaBHy iH(opmamito. Cyx MIHIIOB BHCHOBKY, IO BiIIOBiIa4i MOPYIIMIN IPAaBO
pecnyOiiku Ha 0a3y JgaHuX sui generis. Binmopinagam 3a00pOHSETHCS OTPUMYBATH JaHi
0e3 BUIUIATH HAJIGKHOT BUHArOpoJau, omHaK i1 PecmyOiika He MOXe BHMaraTH HEBIIIO-
BiJHOI BUHATOPO/IH 3a BUTATHEHHS 3 0a3u ganux [10].

V 3axowni «IIpo aBTOpChKE MPaBo i CyMKHI TpaBay MMpo mpaso SUi-generis aerscs y
cT. 10, HOpMamMu siKoi BU3HauYeHI 00’ €KTH, IO HE OXOPOHSIOThCA. BUaaeThcs, 0 Ha3Ba
3a3Ha4eHOi CTAaTTi IOPUAMYHO HEKOPEKTHA. AJDKe He HueTbes mpo 00’eKTH, IO He
OXOpOHsIOTECS B3araii. [lepemiueni y ct. 10 3akoHy 00’€KTH HE € BJIaCHE 00’ €KTaMHU
aBTOpChKOTO mpasa. [IpaBa Ha HUX OXOPOHSIOTHCS, ajle HE aBTOPCHKUM MPABOM. 3TiJHO 3
1. e) cT. 10 3akoHy po3KJIaju pyxy TPaHCIOPTHUX 3aCO0iB, PO3KIAIU Telepaaionepeaay,
TeneoHH] JJOBITHUKM Ta iHII aHAIOTIYHI 0a3u aHUX, IO HE BiNOBIJAIOTh KPUTEPisiM
OPHTIHATBHOCTI 1 Ha SKi IOIIUPIOETHCSA TPABO SuUi-generis (CBoepigHe HpaBo, MPaBo
0CO0JIMBOTO POIy) aBTOPCHKHM IIPAaBOM HE OXOPOHSIOTHCA. AJle y 3aKOHI HE PO3KPH-
Ba€ThCS 3MICT TpaBa SUi-generis.

IIpo HEoOXiAHICT, 3aKOHOAABUOTO0 BH3HAYCHHS 3MICTY OCOOJHMBOTO IpaBa Ha
HeopHTiHaJbHI 0a3u JaHuX (paxiBmi 3a3Hadany AgaBHO. 30kpema, B. JIpo6’s3ko mporro-
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HYBaB PO3IJIIIATH TpaBo SUi §eneris sik cyMidkHe paBo Ta 00IPyHTYBaB HEOOXimIHI 3MiHU
1o 3akony «I[Ipo aBTopchke mpaBo i cyMikHi mpaBay [2, ¢. 30-31]. Bucnosieni nporo-
3MIIIT PO yperyIroBaHHs rmpasa Sui generis y 3akonax «IIpo 3axucT Bix HeZ0OPOCOBICHOT
KOHKYpeHIIii» Ta «I[Ipo iHBecTuIifiHy HisttbHiCTEY [3, ¢. 147].

Hapasi pospo6nennii npoext 3axomy «IIpo aBTOpchKe MpaBo i CyMixHI IpaBay [6],
y SIKOMY 1 3alIPOIIOHOBAHO 3aKPilUTH MpaBo SUi generis. Y mpoekTi BTiIeHI MONT0KESHHS
HupextuBu. OpuriHaNbHI 0a3u JaHUX OXOPOHSIOTHCS ABTOPCHKUM MPABOM, HEOPHTi-
HaJbHI — MPaBOM OCOOIMBOTO poxy (sui generis). [Ipudomy, SIK 1€ MPOTOHYETHCS Y
JupeKTuBi, mpaBo sui-generis 3acToCOBYEThCS HE3aJIeKHO Bij TOTO, UM MiAJArae Biamo-
BiZHa 0a3a JaHWX 3aXHCTY aBTOPCHKUM IPABOM UM IHITUMH ITPABaMHU.

BupoOHuKy 0a3u JaHMX HAMAETHCS MPaBO O0COOIMBOTO poAy (sui generis) Ha 0a3y
JaHWX, SIKIIO HUM OyJio 3poOJieHO siKicHO Ta (a00) KUIBKICHO 3HAa4YHWH BHECOK B
OTPUMAaHHS, TIEPEBIPKY UM TOJAHHS BMICTY 6a31/1 JIAaHUX, MO0 3amo0IrTH BUIIyYCHHIO Ta
AKICHOMY 9H KUIbKICHOMY BUMipi. ToOTO He iifeThes po 6a3y JaHHX, IO € PE3yIbTaTOM
TBOPYO] TisUTFHOCTI, & PO TaKy, Y CTBOPEHHS SIKOi BKIIaJEH] 3HAYHI PECyPCH.

VY mnpoekrti ¥meThcs mpo BHPOOHMKA 0a3uM JaHuX. 3BICHO, MO 0a3a JaHUX €
pe3yabTaToM Mpani KOHKPETHO1 (i3n4HOT 0co0u uu rpymnu ocib. Ane 6a3a JaHHX MOXKe
PO3pOOIIATHCSA IOPUIUYHOI0 0CO0O0I0 3 BUKOPUCTAHHSM ii MaTepiajbHHX, (DIHAHCOBHX,
OprasizaliiHux pecypciB. ToMy BaKJIMBO BH3HAYHMTHCS KOMY JK HajexarhuMe Oaza
naHux. Yu Oyze BUpIlIyBaTHCS IMHUTaHHS MPO PO3IOALT HpaB 0COOIMBOTO pPoxLy 3a aHa-
JIOTi€10 3 PO3MOAITIOM MalfHOBHX aBTOPCHKUX NPaB Ha CIy>KO0Bi TBOpHU? 3 iHIIOrO OOKY,
OCKUTBKH po3po0OKa 0a3 JMaHWUX BHMArae IMeBHUX 1HBECTHIIIHHMX BKIIAJCHB 1, SKIIO TaKi
3MIACHIOE FOpUAHYHA 0c00a-poO0TOIaBEIlb, TO JAOIUIEHO caMe 3a HEl BH3HABATH IpaBa
sui generis. Bigrak, HeoOXimHa i1 mpsMa 3aKOHOAAaBYa BKa3iBKa IMOM0 BH3HAYCHHS
Cy0’€KTHOTO CKIIaJy Ha HEOPHUTIHAIBHY 0a3y JaHHX.

Sk 3aknmameHo y JIMpekTuBi, Tak 1 y MPOEKTI 3aKOHY 3alpoIOHOBAHO, IO IPaBO
0COOJIMBOTO POJTy IMOYMHAE JISITH 3 IaTH 3aKIHUCHHS BUTOTOBJICHHS TaKol 0a3W JIaHWX Ta
CIUIMBAE 4epe3 I’ sATHAALATH POKIB, PaXyl4H BiJl MOYATKy POKY, HACTYITHOTO 3a JaTOI0
3aKiH4YeHHs BUTOTOBJICHHS 0a3u naHux. [IpaBa Ha HeopuriHambHY 0a3y JaHHX MOXYTb
nepefaBaTUCs Ha MiACTaBl JIIEH31MHUX JOTOBOpIB, JIIEH31M Ta Ha IHIIUX NPABOBUX
HifcTaBax y KOMeEpI[iifHE BUKOPHCTaHHS, aHATOTIYHO SIK 1 MailHOBI aBTOPCBHKI IpaBa.
OckinbKK HeOpHTiHAbHA 0a3a JaHHUX € Pe3yJbTaTOM BKJIA/ICHHS 3HAYHUX 1HBECTHLIH y 11
CTBOPEHHS, TO HATaHHS aBTOPY YIPOAOBXK ITSTHAAUATH POKIB mpaBa SUi Qgeneris
MTOKJTUKaHE KOMIICHCYBAaTH HOMY TTOHECEHI BUTPATH.

3aKpilJIeHHS Pi3HUX MPABOBHX IMIXOAIB MO0 OXOPOHU 0a3 JaHUX YKE TOPOIIKYE
HU3KY TPUKIATHUX MUTaHb. AJDKE OpHUTiHANBHA 0a3a JaHUX MOXKE OXOPOHSTHCS SIK
ABTOPCHKUM TPaBOM, Tak 1 mpaBom SUi generis. O4eBuaHO, MO PO3POOHUK Ma€e BHU3HA-
gaTtucs 3 OOpaHHSAM IIPaBOBOTO peXuMy. HeopuriHanpHa 0aza JaHUX OXOpPOHSETHCS
MpaBoOM sui generis. SIKIO 71 CHOBIMICHHS PO aBTOPCHKI MpaBa, po3poOHUK 0a3u MOXKeE
BUKOPHCTOBYBATH 3arajlbHOBU3HAHUI 3HAK OXOpOHU ©, TO CHOBIIIEHHS IPO OCOOJIUBI
npaBa MOXIJIMBE Ha YMOBax JIOTOBOPY 3 KOpUCTyBauamMu Oa3u janux. [loTeHmidHi
KOPUCTYBa4i MOXKYTh 3’sICOBYBaTH y PO3pOOHMKA PO HANCKHI #omy mpasa. Binrak,
OIHUPalOYUCh Ha IPaBO sui generls PO3pOOHUK MOXKE JIOMYCKATH 3JIOBXKWBaHHS, 3aBH-
LIYI0YH Ltu YM BUCYBATH iHINI OOTSKIMBI YMOBH BHMKOPUCTaHHs. 3 iHIIOrO OOKYy,
HEMpPaBOMipHE BUKOPUCTaHHs (a3 JaHMX, IO OXOPOHSIOTHCS MpaBoM SUi generis, mMoxe
CTIPUYMHHATH 30UTKM Uil 11 po3poOHWKa. BinTak, BaXJIMBO 30allaHCYBaTH [0 IIPaB
0COOJIMBOTO POAY Ta HEJIOMYCTHMICTh HETOOPOCOBICHOI KOHKYpeHIlii Ha puHKy. Hapasi
KOHKYPEHTHE 3aKOHOJJABCTBO HE MICTUThH MPHUITUCIB MOA0 HEMPABOMIPHOTO BUKOPHCTAHHS
HEOpHTIHAJIBHUX 0a3 JaHWX, TaK 1 1010 HEMOXKITUBOCTI 37I0BXKHBaHHS ITPaBaMHU Sui generis.
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IIpoekToM BCTaHOBIEHO, IO OCOOW, SKUM HAJEXKHUTH HPABO OCOOIMBOTO POIY,
MOXYTh 3BEPTaTHCS 32 3aXHCTOM y BCTAaHOBJICHOMY TOPSIKY /10 CYAy Ta iHIIHMX OpTaHiB
BIAMOBIAHO 10 iX KomrmeTeHuii. ToOTO Taki mpaBa 3aXHINAIOTHCS CIIOCOOAMH, IO
BCTAHOBJICHI JIS 3aXUCTY aBTOPCHKUX/CYMIXHHUX ITPaB.

OxpiM BH3HaHHS mpaBa SUi Jeneris ta CTpokiB HOro YMHHOCTI, Yy MPOCKTi BiACYTHs
KOHKpeTH3alis MoA0 3MicTy uporo mnpaba. OCKUIbKH #aeThcs mpo 3abe3nedeHHs
KOMEPI[IIHHOTO BUKOPUCTAHHS HEOPUTIHANBHOI 0a3u JAaHWX, TO BU3HAHHS Ta 3aKPITUICHHS
0COOUCTUX HEMANHHOBHX INPaB PO3POOHUKA (YmopsiiHHKa) HEe HACTUILKH BAKIMBE I
HBOTO. AJte paBo SUi generis Maao 6 OXOIUTIOBATH 1 OCOOMCTI HEMANHOBI nmpaBa p03p06-
HHKa — MPAaBO 3a3HAYATH CBOE iM’s Ha IPUMIPHUKY 0a3W IaHUX, 3TaAyBaTH 1€ iM s IpH
BHKOPHUCTaHHI 0231 JaHUX. I[oumbﬂo BU3HAYUTHCS 1 3 MAITHOBIMU TIpaBaMu OCOOJIMBOTO
pony. Skmo 1i mpaBa aHaJOTiYyHI MaifHOBUM aBTOPCHKHM IIpaBaM, TO HEOOXITHOIO €
BIMIOBiIHA 3aKOHOJaBYa BKasiBka. OYeBHIHO, MO Tpebda BCTAHOBHTH 1 BHIAIKU
BUTLHOTO BHKOPHCTAHHS HEOPHUTIHAIBHOT 0a3H JaHMX, 32 SIKHUX AonyCTHME Oe3oriaTHe iX
BHUKOPHUCTAHHSI JJIs1 OCBITHHOT'O, HABYAIBHOTO nporecy, Oe3 KOMepIIII/IHOI METH.

Y mpoekri 3a1<0Hy «lIpo aBTOpCRKE MPaBO 1 CcyMiKHI 1paBa» TpOTIOHYETHCA
3aKpIUTH MPaBO SUi generis Ha HEOPUTIHAJIBHI 00’€KTH, 3reHEepOBaHI KOMII IOTEPHOIO
mporpamoro (mporpamamu), 6e3 6e3nocepeHbOi yuacTi (i3uYHOi 0COOU B X YTBOPEHHI.
Cy0’exTamu mpaBa sui generis Ha HEOPUTiHANBHI 00’ €KTH, 3reHePOBaHi KOMII IOTEPHOIO
nporpamoro (rporpamamu), € ocoOH, SKi MarOTh BHKJIFOYHE MaifHOBE IPaBO Ha IO
KOMIT FOTepHY TIporpamy (IporpaMu): aBTOPH KOMII'FOTEPHOI mporpaMu (Tporpam), ix
CHaJIKOEMII ab0 0COOM, SIKUM aBTOPH YH IXHI CIAQAKOEMII Tepemany (BiIIyKHiau) CBOT
MalHOBI MpaBa Ha KOMIT IOTEpHY mporpamy (rporpamu). Tak oT, Mmoo Takux 00’ €KTIiB Y
MPOEKTI MPSMO MPOITUCAHO, MO CYO’ €KT MpaBa SuUi generis Ha HEOPUTIHAIBHUN 00’€KT,
3TeHEPOBAHMIA KOMIT FOTEPHOIO TIPOTpaMoro (IIporpaMaMu), He Mae OCOOMCTUX HeMaiHO-
BHX IIpaB Ha TaKWi 00’€KT, IO € JIOTIYHWM. Takuii cy0’€KT Mae TOW camuid oOcCsT
MalfHOBUX TpaB, 10 HependadeHuil i cy0’€KTiB aBTOPCHKOro IpaBa. Takox YiTKO
BU3HAYEHO 3MICT MaifHOBUX NpaB Ha HEOPUTIHAJIBHUM 00’€KT, 3reHEpOBaHUI KOMII 10Tep-
HOIO TpOorpaMoro (IIporpamami), MOXJIMBICTh iX IepelaHHs Ha IiAcTaBi JOrOBOPIB, IO
OIIOCEePEIKOBYIOTh NepeJaHHs MaWHOBHX aBTOPCBKUX IIPaB, MOXJIMBICTb BUIBHOTO
BUKOPUCTAHHS TaKOro 00’€KTa aHAIOTIYHO SK II¢ BCTAHOBJIEHO MJIS 00 €KTIiB aBTOPCH-
KOTr0 TmpaBa. BUAAeTbcs, MO Takoi WiTKOCTI BUMAraroTh i Ti HOPMH IIPOCKTY, IO
3aKpIILTIOIOTH MTPaBo SUi generis Ha HeopuTiHaNbHI 0a3u JaHHX.

BrcHOBKH. 3akpiluleHHs Ha 3aKOHOAABYOMY piBHI mpaBa SUi Qeneris ma Heopwri-
HaJbHI 0a3M JAaHUX € TMO3UTHBHHUM KPOKOM, IO CBITYMTH HE TIUIBKH NPO BUKOHAHHS
B3ATHX JIEPXkKaBOIO 3000B’S3aHb 3 TapMOHI3aIlil HAIlIOHATLHOTO 3aKOHOABCTBA 3 MPABOM
€C. BaxmuBo, 110 BiNOBIHI CYCITIJIbHI BITHOCHHU 31 CTBOPCHHSI Ta BUKOPUCTaHHS 0a3
JIAaHWX, PO3POOHHMK SIKUX BHIC 3HAYHI IHBECTHIIII Y 1X CTBOPEHHS, OTPUMYIOTh 3aKOHOAB-
4ye peryaroBaHHs, 110 anpoOOBaHEe €BPOIEHCHKOI MPAKTUKO. BapTo Takoxk BiANOBigHI
TIOJTOKEHHSI 3aKOHOMPOCKTY KOHKPETHU3YBATH YiTKMMH MPUITHCAMHU OO0 Cy0’€KTiB SUI
generis, ocoOUCTHX HEMAWHOBHX MPAaB, 3MIiCTy MallHOBUX MPaB PO3POOHHUKIB, BHITAIKIB
BIIBHOTO BUKOPHUCTAHHS HEOPHUTIHATIBHUX 0a3 JaHUX.
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Ivan Franko Lviv National University
1, Universytestska Str., Lviv, Ukraine, 79000,
e-mail: olyavorska@gmail.com

The state of legal regulation of databases according to the national legislation and EU
laws is discovered. Pursuant to the national legislation, a database is a separate object of
copyright — a complex of compositions, data or any other independent information in a
freeform, including electronic, the components selection and disposition of which are available
individually and can be found with the use of special searching system on electronic devices
(computer) or other means. Since database is a complex of compositions, its application shall
be carried out with the abidance of copyright on these compositions as the components of a
database. If compositions are used with the copyright infringement, legal protection to a
database cannot be provided.

The author of a database is its creator — a natural person. In the absence of proof to the
contrary, the author of a composition (including databases) is a person, indicated as an author
on the origin or copy of the composition (presumption of authorship).

Database can be created during performance of the work duties or by the errand of the
employer. The proprietary rights on the object of copyright and (or) related rights, which was
created in connection with performance of the labour contract, belong mutually to the
employee, who created such an object and to a legal or natural person, where or who he is
working for, if the opposite is not established by a contract (either a labour contract or a
separate civil contract). The procedure of performing the proprietary rights on such a database
can be regulated by the corresponding contracts.

The provisions of the TRIPS, EU Directive on legal protection of databases are analyzed.
It is established that original databases are protected as the objects of copyright with the
recognition of the corresponding non-property and proprietary rights of its author. Non-original
databases are protected by exclusive rights — sui generis. Exclusive rights are guaranteed to
the creator of a database irrespective of the eligibility of that database for the protection by
copyright or by other rights. Thereby, the Directive permits the protection of a database not
only by copyright, but by the sui generis right as well. Consequently, the sui generis right can
be spread on the original database, which is an object of copyright.

The legislation of Ukraine does not provide the sui generis right to non-original databases
for the present. Corresponding provisions are proposed in the draft «On the Copyright and
Related Rights». It is proposed to establish personal non-property rights, to define the
contents of a proprietary right of the non-original database creator more accurately, determine
possible cases of such databases free usage in educational, studying purposes without the
aim of commercial usage.

Keywords: database, copyright, exclusive rights.
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KOHCTUTYUINHE NPABO
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IHCTUTYT IIPE®EKTA: (I)PAHIIY313.KI/II‘/'I JOCBIJ
B YMOBAX JJEHEHTPAJIT3AILIII BJIAIU

M. Kamincoka

Jlvsiscokuii HayionanvHull ynigepcumem imeri lseana @panka,
eyn. Yuieepcumemcwka, 1, Jlveis, Yrpaina, 79000,
e-mail: mar_kam@ukr.net

Po3arnsHyTo ocobnuBocTi dpaHuy3bkoi Mogeni iHCTUTYTY npedekta i npoaHanizoBaHo
BMNUB AeueHTpanisadil AepXXaBHOT Bfiaam Ha poO3BUTOK NPABOBOro CTaTycy npedekTa.

OxapakTepn3oBaHO OCHOBHI MOBHOBaXXEHHs1 npedekta K npeAcTaBHMKa OepXaBu Ha
BiANOBIOHMX PIBHAX agMiHICTPaTUBHO-TEPUTOPIANbHOIO YCTPOK | BCTAHOBMEHO, O BHACMiAOK
pedopmy AeueHTpanisauii BUKOHaBYi MOBHOBaXKEHHS nepefaHo Big npedekTiB A0 ronis pag
AenapTameHTiB i perioHiB. 3’ACOBaHO, LLO Ha PiBHI MapramMeHTCbKUX iHiLiaTVB crnocTepiraeTbes
3auikaBneHicTb y NOCUMeHHi poni cybnpedekTa Ak piBHA NpeacTaBHULTBA AepXaBu HanbinbLu
HaGNMXeHOro 40 HacemneHHs.

3HayHy YacTuHy OOCNIIKEHHS MPUCBSYEHO po3rnsdy NUTaHHA B3aemogii npedekra 3
opraHamy MiCLIeBOrO CamMOBpsAyBaHHs!, 30KpeMa Harnsay 3a OTPMMaHHSM 3aKOHHOCTI. BucBiT-
NEHO MexaHi3My KOHTPOJO Ta BUSIBIMEHO, LLO Yepe3 KOHTPOMb 3a MEriTUMHICTIO aKTiB OpraHiB
MICLLEBOro CaMoBpsiAyBaHHsI NPOSBASETLCSA HENPAMUIA BNNMB NpedekTa Ha NPUAHATTS pilleHb
Ha MmicueBoMy piBHi. 3'sicoBaHo, L0 B NpOLIECi AeLeHTpani3auii horo BNAMB Ha opraHy MiCLLeBOro
caMoBpsiyBaHHA 3HAYHO MOM’SIKLIMBCS, afKe BHaAcMiAoK npoBedeHol pedopMu, 3aMiCTb OMiku
npedeKkToBi HA4AHO KOMMETEHLLKO HarnNaay 3a iXHbOK AiANbHICTHO.

3Baxalum Ha BuLLe3a3HaveHe, 3pobneHo BUCHOBOK, WO MnpedekT BUCTyrnae rapaHToM
YHiTapHoCTi pecnybniku, 3abe3nevye AOTPUMAHHA rPOMaACbKOro NoOpsAKy N OQHaKoOBE 3aCTOCy-
BaHHSA 3aKkOHy Ha Bcin Teputopii. OkpiM TOro, roro dyHKUil 9K npeacTaBHVKa AepXaBu Crps-
MOBaHi Ha NapTHEPCbLKY B3aEMOZIE0 3 OpraHamm MiCLIeBOro CaMmoBpsiAyBaHHS.

3 ornagy Ha OTpuMMaHi pesynbTaTti, NO3UTUBHWMIM AoCBiA4 PpaHuy3bKoi pecnybnikn mMoxe
OyTK 3acTOCOBaHO Ans YCMiLLUHOrO NPOCYBaHHA BITYM3HSIHOT pedbopMu AeLeHTpanisauii Ta BuKo-
pvcTaHo Ans noganbLUMX JOCHMKEHb 32 LM HanpsiMoM.

Kroqosi criosa: npedheKT AenapTtameHTy, cybnpedeKT, 4EKOHUEHTPOBaHI opraHu Braaw,
agMiHICTPaTUBHWUIA KOHTPOIb, HArMsA4 3a AiSnbHICTIO OpraHiB MiCLLIEBOro CaMoBpPSAAYBaHHS.

DOI: http://dx.doi.org/10.30970/vla.2021.72.064

IocTranoBka mnpodJiemu. 3anekinapoBaHa pedopma 3 neneHTpanizaiii Biagud B
VYxkpaiHi, 3amouatkoBana me y 2014 p., nependadae BIpoBaHKEHHSI iHCTHTYTY IpeQeKTa.
[MutanHs HaOyBae OCOOJMBOI aKTyadbHOCTI, OCKUJIBKH TONAJIBIN HAMPSIMH PO3BUTKY
pedopMu 3aNHMINAIOTHCS HEBH3HAYCHHMMH. He3Bakaroun Ha BUCIIOBJICHI HaMipH BIIAJIN
TIPOIOBKUTH IO pecbopMy, 3aKOHOMPOEKT PO BHECEHHS BIATIOBIIHIX 3MiH 1 TOTIOBHEHB
bi (4] KOHCTI/ITyI_Ill BiJJKJIMKaHO IIpesunenrom. Tox, 3BEpHEHHS /10 e(peKTHBHOTO (bpaH-
Iy3bKOTO TOCBiAY HemeHTpami3amii Oyae MOpeYyHNM Ui BIOCKOHAJICHHS KOHIICTIIIIT
pedopMyBaHHS Ta CTBOPEHHS IHCTHTYTy NpedekTa B YKpaiHi SK BaKIUBOTO 3aco0y
B3a€MO/IIT MK JIEp>KaBHOIO BJIAJIOI0 Ta OpraHaMH MiCIIEBOTO CaMOBPSITyBaHHSI.

© Kaminceka M., 2021
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Cran gocuimkeHnsi. OxkpeMi acmeKkTH Ii€l MPoOJEeMATHKH CTalld IPEIMETOM
JOCTDKEHHSI Ta BioOpakeH1 y mpansx BITYM3HSHUX 1 3apyODKHUX HayKoBIIB. Bapruit
yBaru nopobok ykpaincekmx aBTopiB lO. ['anymaxa Tta I. Uumenko momo cratycy i
JisITBHOCT] (hpaHIy3bKHX Mpe(eKTiB 3 BIACWIAHHAM [0 YKpaiHCBKUX pealiif i mepcriek-
tB. O. Mapuensk nociipkye 3akoHOaBYe 3abesnedeHHs cratycy npedekTis. JI. [Ipyanyc
aHaNi3ye yNpaBJIiHCHKUI acrekT iHCTHTYTY npedekTa. A. [TaHOB po3risimae npedexrypu
3 TIOIIIANY TepHTopiaJILHO'l' oprasizauii B1agu y (DpaHui'l' I1. I'ypasib TOpKa€THCS MUTAHHA
npeq)eKTua Yy KOHTEKCTI (ppaHIly3bKOI MOJEI MiCLEBOro camMoBpsiyBaHHs. DpaHIy3bKi
nocmigauku [ Tanri 1 XK.-I. Jlammapr PO3IJIANIAKOTE PO3BUTOK IHCTI/ITYTy npe(beKTa B
icTOpUYHIN pCTpOCHeKTI/IBl A. Byiton mocmimxye Hp06neMy B KOHTEKCTI aJMiHiCTpa-
TUBHOI oprani3amii Tepuropii. [1. MOoHTO — Yepe3 B3aeMOi0 npe(beKTlB i3 Mepamu y
Me)Kax 3a0e3IedeHHs i JOTPIMAaHHI [IPaBOMOPSAKY. AHATI3YIOUH €BOJIOIIIO Ta MEePCIeK-
THUBH JICTIEHTPATI3aIlii, TOPKAETHCS MTUTaHHS IOBHOBaXKeHb npedekTa XK.-M. TToHThe.

OpHak MpOBEJCHI JOCTIKSHHS MOTPeOYyIOTh JONOBHEHHS Ta OiNbII TPYHTOBHOTO
aHalizy, aOu BUOKPEMHUTH JOCBiJ, SIKUI MOke OyTH 3aCTOCOBAHO MJISl YCHIIIHOTO
IIPOCYBaHHS BITUU3HIHOI pepopMu JeLieHTpai3allii.

Merta cratTi — 3’sicyBaTH OCOOIMBOCTI (DpaHIly3bKOI MOZENI IHCTUTYTY npedekTa y
KOHTEKCT] JIeleHTpalizaliiiHuX MponeciB. [l AOCSITHEHHS L€l METH CTaBHUMO Taki
3aBIaHHSA: BU3HAYHUTH MPABOBHUH CTaTyc IpedeKTa B yMOBax JEleHTpati3alii, onucaTu
¢yHKIIT Ta NOBHOB@XEHHS MpedeKkTa, MpoaHali3yBaTH METOAU aAMIHICTPATHBHOTO
KOHTPOJIIO, 0XapaKTepU3yBaTH TUHAMIKY HOTO B3a€EMOBIIHOCHH 3 OpTaHaMH MiCIIEBOTO
CaMOBPSIIyBaHHS.

Bukaan ocHoBHOTro Matepiaay. IHCTUTYT npedekTa icHye B 0aratbox KpaiHax i B
KOXHIH 3 HUX Ma€e CBOi 0COOIHMBOCTI. AJle came (paHIly3bka MOJIeNb, sKa (popMyBasiacs
VIPOJIOBK TPHUBAIOTO YacCy, BJOCKOHATIOIOUUCH Y BIJIOBIIb HA YIPABIIHCHKI BHKIUKA
Ta JeIeHTpalli3alliiHi MPOIeCH, CTaia 3pa3KoM IS 0araTbOX €BpPONEHWCHKUX KpaiH 3
YHITApHUM TEPUTOPIaIbHUM YCTPOEM.

IcTopuuHO ckiamocs Tak, 0 CTaHOBIEHHs (hpaHIy3bKO1 Jep:kaBu BigOyBasiocs Ha
KOPCTKUX IIEHTPANICTChKUX 3acanax. Ilocamy mpedekra (y mepexnaanai 3 JATHHCBKOI —
ouinbHuK) OYIO 3aIPOBA/KEHO 1l y HAIIOJIEOHIBChKI YacH, 30kpeMa y motomy 1800 p., 3
METOI0 BCTAHOBJICHHS TIOBHOTO KOHTPOJIIO HaJl YCIi€l0 AepxaBHO Teputopiero. [Iporte,
SKIO B enoxy Hamomeona iHCTUTYT mpedexra Oyno 3aaymMaHo sK 0a30BHH eleMEHT
1€papXIYHOi CUCTEMH JICPXKABHOI BJIad, TO 3 PO3BUTKOM JCIECHTPATI3AMIMHNX MPOIIECiB
BiH CTaB BaXJIMBOKO JIAHKOKO YIPABJIIHHA B JienapTaMmeHTi. Bigromi ¢yHkmii mpedekra
3a3HAI PO3BUTKY BijJl aOCONFOTHOTO KOHTPOIIIO HaJl TEPUTOPISIMHU JIO IPEICTABHHUIITBA
JIep)KaBU Ha MICHAX Ta HArisAy 3a JOTPUMAaHHSM 3aKOHHOCTI OpTaHAMH MiCIIEBOTO
CaMOBPSIIYBaHHA. Y IIEOMY IOJISITA€ OCOOMUBICTH Cy9acHOI (hPpaHITy3bKOT MO aqMiHi-
CTPATUBHO-TEPUTOPIATBHOTO yCTPOIO, IS SIKOI XapakTepHi, SK CIYyIIHO 3a3HAYUB
I1. T'ypanb, Oinbll BUCOKHMI piBEHb IEHTpalli3allii Ta MOEJHAHHA MiCIIEBOTO CaMOBPSI-
IyBaHHS 1 Iep>KaBHOTO ympasiiHHs [1, ¢.31].

IleperoMHUM MOMEHTOM y PO3BUTKY IiHCTHUTYTy IpedekTa, KOJIH, 3a CIOBAMH
¢panmy3skoro gocaignuka H. Kaga, moxutHynacst TpaauiiiiiHa KOHIEMIS pedeKTypH,
6y 1982 p. [8, c.97]. 3 npuitaaTTam 3akoHy Big 2 Oepesns 1982 p. «IIpo mpasa i
CBOOOIM KOMYH, ACHIApTaMEHTIB 1 PETioHiBY, SIKUH 3aroyaTKyBaB MPOIECH ACLEHTpai-
3amii 1 BCTAHOBUB HOBHM OallaHC MiX JEp>KaBOIO 1 MICIIEBUMHU OpPraHaMH BIIaJH, BHUKO-
HaBYl MOBHOBAKEHHSI MEPEaHo Bia MpedeKTiB 10 TOJiB paj z[enapTaMeHTiB 1 perioHiB.
Boxnouac peFIOHI/I HaOyIH 32 MM 3aKOHOM crarycy TepI/ITOplaJ'IBHI/IX CHITBHOT, TOOTO
TPEThOro PIBHS MICIICBOTO CaMOBPSIYBaHHS MOPSII i3 ABOMA IHIITNMH — JeTapTaMeHTaMHU
1 KoMyHaMHu. Y Takuil crocid mpeeKTH BTPATHIN KOMIIETEHINIO MiCIEBOi BUKOHABYOL
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BlIaNU, KOl Oynmu HajiteHi panime. OKpiM TOro, 3rajjaHuil 3aKOH 3aKpIiMHB CTaTyC
npedekTa sIK MPeACTaBHUKA JEPKaBH HA PEriOHATIBHOMY Ta JIETApTaMEHTAIBHOMY PIBHSIX,
BOJHOYAC MO30aBUBIIM HOTO OMIKM HaJ| OpraHaMHM MiCIIEBOTO CaMOBpsIyBaHHSA Ta
HAJIaBIIA HOMY KOMIIETEHIII0 HAMISAY 3a iXHBOK JisumpHICTIO. Ile 3ymMoBmIIO mepexin y
BiJITHOCHHAX JIEP>KABU 3 OpPraHaAMH MICIIEBOTO CAMOBPSIyBaHHS Bil KOHTPOIO a Priori mo
aIMiHICTPaTHBHOTO KOHTPOJIIO @ POSteriori, 3aiicHeHHs IKOT0 TOKIaAeHO Ha TpedeKTa.

YV mpoueci aenieHTpaltizamii BIaau BiAOyJIocs He JUIe MOocHabieHHs TpaauLiiHOT
«imeHTHYHOCTI mpedektay [12, c. 131-132], ame § momyk OnNTHManbHO e(hEKTHBHOI
KoH(Iryparii #ioro moBHOBaxkeHb Ta QyHKIH. OCKUIBKY cTaTyc mpedeKkTa Mae KOHCTH-
TYLIHHY OCHOBY, TO KOJIO HOTO OCHOBHHX ITOBHOBa)XCHb 3aKpIIUICHO Yy 4yuHHIK KoHCTH-
Tymii ®paniii, 30kpeMa y 4. 6 cT. 72 WaeThcs PO TPUCKIAIOBY KOMIIETEHIIIIO: 3a0e3Ie-
YEeHHS HaIlIOHAJIBHUX 1HTEPECIB, 3MIHCHEHHS aIIMiHiCTpaTI/IBHOFO KOHTPOJIIO T2 BUKOHAHHS
3aKoHiB [3, c. 47]. 3 OISy Ha 1€, CEPEl OCHOBHHX Q)yHKum iHCTHTYTY npe(beKTa MO>KHA
BUAUIATH HE JIUIIE aIMiHICTPAaTHBHI (ynpaBJIlHCI)Kl) arne i }OpI/I,Z[I/I‘-IHl Ta MOJITHYHI.

[Mepenik MOBHOBa)KEHb npe(peKTua MICTHTBCS Y I[ereTl «lIpo  MOBHOBAXKCHHS
npeq)eKTa Oprasizalifo i JisIbHICTh cny>1<6 JIep>KaBU B PErioHax i JAemapTaMeHTax» Bij
29 kBitHs 2004 p. 3 moJaNbIIUMK 3MiHaMHU 1 TOTIOBHEHHAMU. BianosigHo a0 cT. 1 nporo
JEKpeTy MpedeKT € «Iemo3uTapieM ICpiKaBHOI BIAJW» B PETiOHI 1 JemapTaMeHTI; BiH
MPEJCTaBIIsE MPEeM €p-MiHICTpa Ta MIHICTpIB, HAIJISAE 32 BUKOHAHHSAM IIOCTaHOB Ta
pilleHb ypsany; Kepye, y HiANOPSAKYBaHHI 1O IpeM’ep-MiHicTpa Ta BIANOBIIHO 10
YHHHOTO 3aKOHOJIABCTBA, JICKOHIICHTPOBAHUMH IIMBUTFHUMHE CITy>KOaMU IiepxKaBH [6].

s x crarta ny0iroe monoxeHHs KoHcTurtymii mpo Te, mo mpedekr 3abesnedye
BHKOHAHHS HAIlIOHAJLHUX 1HTEPECIB Ta JOTPUMAaHHS 3aKOHIB. SIK MpeICcTaBHUK JEPIKaBH,
MpeeKT BHCTYIAE TapaHTOM ii YHITAPHOTO YCTPOIO, MPHHIIUIIB HEMOMIILHOCTI TEPH-
TOpii Ta COOOPHOCTI rpoMasiH. Y BiJIOBiIb HA MOTEHITIHHI PH3UKH JCTIEHTpai3alii BiH
3a0e3redye pearizaiio JIepKaBHOI MOJIITUKH, aJanTyl4H ii 0 MIiCIIEBUX YMOB, BOJ-
HOYac 3/1MCHIOIOYN HEOOXi/IHI 3aX0/1, abH MOJIITUKA MICIIEBUX TPOMaJ HE Cylepeduiia
HalioHaJIbHUM iHTepecaM. [Ipedekr 3abesrnedye He JuWIIe OJHAKOBE 3aCTOCYBaHHS
3aKOHY Ha BCil TepUTOPIi AeprkaBH, alle il piBHICTh yCiX 0ci0 mepen 3aKOHOM.

IMozasik mpedeKT € IeKOHIEHTPOBAHMM OPraHOM JIep)KaBHOI BHKOHABYOI BIIAJH,
TEPUTOPiaIbHUM TIPEJICTAaBHUKOM TNPE3HUACHTa DPEecIyOiKK Ta ypsay 3arajloM i ycix
MIHICTEpCTB 30KpeMa, TO, BIANOBIIHO, HOTO MpU3HAYCHHS HA MOCaay BifOyBaeThcs Ha
pazai MiHicTpiB mpe3uaeHToM DpaHIy3bK0i pecyOIiKH 3a TOAaHHAM IpeM’ €p-MiHiCTpa
Ta MiHICTpa BHYTPIIIIHIX CIIPAB.

IIle omHiero ocobmuBicTIO IpedekTiB y PpaHIlii € Te, Mo BOHU 3IIHCHIOIOTEH TIpode-
CiliHy IisUIBHICTH JIEP)KABHOTO CIYKOOBIA (BUIIOI Kareropii A) i 3 orjsay Ha Iie
3aXUIIEHI Bl 3MiHH MOJITHYHOTO Kypcy. JIo HUX 3aCTOCOBYIOTH MPHUHIIMIT MOJTITHIHOT
HEYIEePEIHKEHOCTI, TOOTO 3a00pOHM y TMpolleci 3MIHCHEHHS MNpOQeciifHOl MisSITBHOCTI
BIJIKPUTO BUCJIOBJIIOBATH BJIACHI MOJITHYHI BogoOaHHs. J[o TOTO X Ha MPU3HAYEHHS Ha
nocaay npegexTa, K IpaBuio, BIUIMBAE HE MOJIITHYHA JIOSIIBHICTIO 70 YpsAy, a mpode-
CiffHI Ta ympaBIiHCBKiI AKOCTI 0coOH. Ajke OUIBIIICTH NMPe(EeKTiB € BUIYCKHUKAMHU
Harmionansaoi mxonu ympasiiaHg (ENA), sika ¢opmye ynpapiiHIIB BHIIOTO PiBHS.
Takwuii BUIIKIT Ja€ 3HAYHI MepeBar y kap’epHomy npocysandi [1, ¢. 12].

HeszBaxatoun Ha Te, 10 (OPMATIBHO MPEQEeKT AenapTaMEHTY MOXe MpHU3HAYaTUC
Ha HEBHU3HAYCHUU TEPMiH, BCE XK ICHYE TIPAKTHKA rmepeOyBaHHS Ha Iil mocaji BiJl 2-X 10
5-ti pokiB. 3BUTbHEHHS 3 MOCAJM BiOYyBaeThcs O3 TOMEPE/PKEHHS, alie, sIK IPaBHIIO,
TCNIA 3BUTLHEHHS BiH OTPUMYE BIAMOBIIHY TOCaay B CHUCTEMi JepykaBHOI ciyxOu [1,
C. 17]. Omnak mpodeciitHa NisUTBHICTE TpedekTa OOMEKEeHa BIKOBHM IIEH30M: MaKCH-
MaJIbHUM TpaHWMYHUH BiK 3 TpaBHs 2020 MOCTYNOBO MPOIOBKEHO 3 65-TH 10 67-MH POKIB.
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Kopmyc npedexriB cknamgaetbes 3 npedekTiB i cyonpedekTiB. 3 moyaTKy JneneHTpa-
mi3amii He ICHyBaJIO JKOJHOI IOPHIUYHOT HOPMH, ska OW 3akpilulroBana iepapxidyHe
MiANOpAAKYBaHHS TpedeKTa aenapramMeHTy mnpedexToBi perioHy. Ockinbkn ¢QyHKIIi
npedekra perioHy, SK MpaBHIO, BUKOHYE IpedeKT TOTro JernapTaMeHTy, B SKOMY
PO3TaIlIOBAaHE TOJOBHE MICTO (CTOJHILS) PErioHy, TO MOXHA 3pOOUTH NMPUITYILIEHHS MPO
¢yHkuionansHe mignopsakysaHaa. Y 2010 p. Oyi10 BHECEHO 3MiHH 10 3TraJlaHOTO BHIIE
JEKpeTy, 3a IKUMH y 4. 1 cT. 2 mpsaAMo 3aKpiljIeHo NiANOPSAKYBaHHS NpeQeKTiB AenapTa-
MEHTIB MPe(eKTOBI perioHy, y TaKhil Crocid MOCHICHO MOBHOBAYKEHHS OCTAaHHBLOTO [6].
OpnHak 11e Hi,Z[HOpH,Z[KYBaHH}I YaCTKOBO OOMEXKEHE 1 He CTOCYEThCS MOBHOBAXKEHB OO
3MiHCHEHHS aIIMlHICTpaTI/IBHOFO KOHTPOITIO, TPOMAJICHKOr0 MOPSAIKY i Oesmekn Hace-
JCHHS, a4 TaKOXK B’i3My 1 mepeOyBaHHS iHO3EMINB Ta IpaBa MPUTYIKY Ha TEPHTOPIil
BiJIIOBIAHOTO AETIApTaMEHTY.

O4eBHAHO, IO TaKa BEPTUKAIh MiANOPIIKYBaHHS BCTAHOBJICHA HE JHWIIE AN 30a-
JIaHCYBaHHS IHTEPECIB JepKaBH Ta IHTEPECIB HACEJICHHS BiIIMOBIIHUX TEPUTOPIH, ane i
JUISL TIOJIETIIEHHS TPOCYBaHHS JEp)KaBHOI NONITHKA Ha YCiX PpIBHAX BpAAyBaHHA W
€(eKTUBHOTO KOHTPOJIO YIPaBIIHCHKUX pilleHb. Ilopsan i3 TUM npedekTu aenapra-
MEHTIB 1 HaJjaJli 3aJIMIIAI0ThCS BITHOCHO CAMOCTIHHIUMHU y CBOTH IiSUTBHOCTI.

IIlo crocyerbest cyOnpedekTiB, TO BOHU NPSIMO MiANOPAAKOBYIOTECS IMpedeKToBI
JerapTaMeHTy. AJoKe BiJIOBIHO A0 CT. 14 3rafaHoOro BHIIE JEKPETy BOHH BUKOHYIOTbH
MOBHOB&)XCHHS, JIEJIETOBaH1 MPepEeKTOM y MeXaxX BiJIOBITHOTO OKPYTY, 1 JOMOMAararoTh
WOMy BHKOHYBaTH (YHKII TNpeACTaBHUITBA JEpKaBU Ha BIAMOBIAHIA TEPHUTOPIi,
3MIHCHEHHS aJIMiHICTPATUBHOT'O KOHTPOJIIO Ta KOHCYJIbTYBaHHS TEPUTOPIaIbHUX IPOMal
Ta iX 00’ exHanb. OKpIM TOTO, 32 TOPYIYCHHAM IpedeKTa perioHy Ta 3a 3roforo npedekra
JieNapTaMeHTy BiH MOXe THMYacoBO ab0 Ha IMOCTiHHIA OCHOBI BUKOHYBAaTH OKpeMi Micii,
SIK1 TIPEACTABJISIOTh PETiOHAILHUM iHTEpec.

OcCTaHHIMH POKaMH CIIOCTEPITaeThCs IMiBUINECHA 3aI[iKaBICHICTh Y TIOCHIICHHI PO
cyOonpedekTiB Ta BUPIBHIOBAaHHI MOJMJIMBOCTEH OYOJIIOBAHWX HHMMHU OKpYTiB. [luTaHHs
IIOJI0 3POCTaHHS KaJpOBHX BHMOT' Ta 30UIBLICHHS PECypciB, CIIPIMOBAaHMX Ha BHKO-
HaHHA iXHIX (QyHKIi}, HEOMHOPA30BO MOPYIIYIOTh HA 3aCiJaHHAX MapiIaMeHTy. 30KpeMa,
y BUCHOBKY (piHaHcoBoi KoMicii CeHaty Bix 15 moTtoro 2017 p. HarosomeHo Ha He0OXif-
HOCTI MpPOBECTH aAJMIHICTPaTUBHY pedopMy s TOCHJICHHS ITOBHOBAXKEHb CyOIpe-
(exTyp, SK piBHS IPEACTABHUIITBA ACP>KaBH HaMOLIbII HAOIMKEHOTO O HACEJIEHHS, Ta
CHCTEMaTHU3yBaTH BiTHOCHHHU MiX mpedekramu i cybmpedexramu [11].

3TrigHO 31 3raIaHuM BHIIE IEKPETOM MPEPEKT PErioHy:

— BUCTYIIA€ TAPAHTOM Y3T'OJUKCHOCTI il Iep»KaBH B PETiOHI;

— BIJTIOBIJIa€ HE JIMINEG 332 BUKOHAHHS BHYTPINIHBHOI JEP>KABHOI IMOJIITHKH, OKPIM
MTOBHOBKEHb PET10HAIBHOTO areHTCTBA 3 OXOPOHH 3[0POB’s, aine i momituku €C, sKa
TTi/IIAIA€E 11T KOMITETSHINO JIepKaBH;

— YIPOJOBX OOMEXEHOTO Mepiofy, BiAMOBIIHO A0 BIACHOTO CIELiaJbHOTO PO3IIO-
PSUDKEHHS, MOXE TNpHMMaTH pilleHHS 3aMicTh IpedeKkTa AenapTaMeHTy 3 METOIo
KOOPJHMHAILI] MUTaHb PETiOHANBHOTO MacIITady:

— 3[1ACHIOE AAMIHICTPAaTUBHUNA KOHTPOJIb DETiOHATBHUX Ta MIKpPErioHaJIbHUX
myOJIiYHUX 3aKIafiB, SIKi PO3TAIIOBaHI HA TEPUTOPIi perioHy;

— MicTsT KOHCYNBTALIN 3 KOMITETOM PEriOHAJIbHOI aAMiHICTpallil IpuiiMae pileHHs
PO P KaHU# CTpaTeriyHuii IIaH PO3BUTKY periony [6].

Hatomicte mipedekT menapraMeHTy, MOps i3 3a0e3NeueHHsIM BUKOHAHHS JICpKaB-
HOT MOJNITHKA Ta ToMTHKH €C Ta 3IiHCHEHHSM aIMIiHICTPATHBHOTO KOHTPOJIO Ha
TEPUTOPIi AeTTapTaMEHTY:

— BUKOHYE ITOBHOBa)XEHHS III0JI0 MIITPUMAaHHS ITyOIIYHOTO MOPS/IKY Ta Oe3MeKu 0cio;
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— BiAMOBiZIa€ B MEXax YMHHOTO 3aKOHOJIABCTBA 3a OpraHi3aIlito 0OOpOHH 1 HaIlio-
HaJIBHOT Oe3lekH, 3a MiJArOTOBKY 3a BUKOHAHHS 3aXOJiB BHYTPIIIHBOI IMBUIBHOI Ta
E€KOHOMIYHO1 0e3IeKH;

— oTpuMy€e iH(pOpMAIiI0 B BiliCbKOBOTO OpraHy HpO CIpaBH, SIKI MOXYTb MaTH
0c00JIMBE 3HAYCHHS [UIS ACTApTaAMEHTY,

— Ma€ KOMITETEHIIII0 3 MUTaHb B’13/1y Ta mepeOyBaHHA iHO3EMIIB i HaJaHHS IpaBa
MPUTYJIKY Ha TEPUTOPIl JenapTaMenty [6].

VY xpuzoBuil mepios ocoOnuBa poJib BIABOMUTHCS mpedeKTaM 30H OOOpOHH Ta
0e3MeKH, SKi MaloTh BHUHATKOBI MOBHOBRKCHHS Y BUNAJIKY HAJ3BHYAHHMX CHUTYAIIiH,
MIPUPOTHUX KATaKIIi3MiB, CEpHO3HMX 3arpo3 IPOMaJCEKOMY IMOPSIKY Ta Oe3rmeli, y pasi
BHHUKHCHHS PU3WKIB 3pOCTaHHS 3JIOYMHHOCTI Tommio. Lli 30HM € aaMiHICTpaTHBHHMU
OKpyTaMH, sIKi 3a0e3MeuyoTh OpraHi3allito HalliloHaJIhbHOT 000POHHM, IUBIILHOI T4 €KOHO-
MiuHOi Oe3reku. [IpedekTr 30H BUCTYNAIOTh KOOPJAMHATOPAMH BIATIOBIIHHUX CIYXO Ta
OYOITIOIOTh KOMITET, JIO CKJIaay SIKOTO BXOJATH TEPHUTOpiaNbHI MpedeKkTH Ta BiHCHKOBI
OpraHH BignoBinHOi 30HU. [IpedeKT 30HU KOHTPOIIOE BUKOHAHHS Ipe(eKTaMU PETIOHIB 1
JIeTapTaMeHTIB TXHIX MOBHOBaXXCHB 3 MUTaHb IIUBUILHOT 000poHH. [IpedekroM 30HH, sK
MIPaBUJIO, € MIPE(EKT perioHy, B IKOMY PO3TalllOBaHi BiJOMYi CITy»KOH BiJITOBIHOT 30HU.

vy rpyzu{i 2017 p. npe(beKTaM HaJIaHO NPABO B OKPEMHX BHIIA/IKaX Ha eKCIICPHMCH-
TAILHOMY plBHl BIJICTyNIaTH BiJl 3arajJbHUX TMPAaBWJI i BCTAHOBJIECHHX HOPM JJIs CIIPO-
ICHHS aZ[MlHICTpaTI/IBHI/IX TpOLE/YP, 3a YMOBH, SIKIIO LE BiIIOBIZA€ 3aralbHOMY
IHTEepecy TepUTOpiaTbHUX CHUTFHOT. HacimigkoM Takoro eKCcIiepuMEHTYBaHHS Mae OyTu
TTOJICTIIEHHSI JOCTYITY JIO aIMiHICTPATHBHHX ITOCIYT, MyOIIYHUX JOIIOMOT Ta CKOPOYCH-
HS TEPMIHIB TIPOIICTypH PO3TIISAY 1 IPUHHATTS BIAMOBIIHUX PIIICHb 3 TUTaHb BIIOPSIKY-
BaHHSA TEpPUTOPii, OYyMIBHHIITBA, 3aiHATOCTI HACEJICHHS Ta 3MIMCHEHHS EKOHOMIYHOI
JUSUTBHOCTI, 3aXHCTy KYJIBTYPHOI CHAAIIMHH 1 JOBKULIA, CIIOPTUBHOI Ta COIIabHO-
BHXOBHOI IisUIbHOCTI. BimmoBimHo mo aekpery Bin 8 kBitHa 2020 p. Taka IpakTHKa
MOIIMPIOETHCS Ha BCIO Teputopito ®pantiii (c1. 1, 2) [7].

Oxpemoi yBaru 3aciyroBy€ TaKOXX INWTAaHHA B3aeMOAii mHpedekra 3 opraHamu
MICLIEBOTO CaMOBpSIyBaHHs, 30KpeMa, HarjIs/ 3a JOTPUMaHHIM 3aKoHHOCTI. Came 4epes
KOHTPOJIb 32 JICTITUMHICTIO aKTiB OPraHiB MiCIIEBOIO CAMOBPSIYBAHHS MPOSBIAETHCS
HETPsIMUI BIUTUB MpedeKTa SK MPEICTABHUKA IEPXKaBH 1 TapaHTa 3arajibHOTO iHTepecy
Ha MPUNAHATTS pillleHb Ha MICIIEBOMY PiBHi.

3 moYaTKOM TMPOIECIB JCIEHTpai3alii el BIUIMB CYTTEBO IOM SKIIYETHCS,
000B’SI3KOBOI0 YMOBOIO TaKOTO HArJIsAy € JOTPUMaHHS KOHCTUTYIIHHMX 3acaja Micie-
BOTO caMoBpsiAyBaHHs. [lo3ask BuTbHE BpsIyBaHHA He Tepeadadae Oe3rnocepenHboro
MIAIOPSAKYBaHHS, TO aIMIHICTPATUBHUH KOHTPOJIb TpedeKTa CyTTEBO BiIPI3HAETHCS BiJl
1€pPApXIYHOTO KOHTPOJIIO, SIKUH 31MCHIOIOTH BHIII OpPTaHH BJIAJIM HAJ HIDKYMMH. [Ipo
HEOOXITHICTh Y B3a€MOBITHOCHHAX TpedekTa 3 opraHaMH MICIICBOTO CaMOBPSTYBaHHS
JOTpUMYBATHCSI OaJaHCy MIX CIHIBBIIHOIIEHHSIM CBOOOAM Yy MPHUHHATTI pillleHb 1 agmi-
HICTpaTUBHUM KOHTpOJIEM LUX pillleHb HarosiomeHo y m. 4 pimenHs KoncturyriitHol
paau moj0 BianosigHocTi KOHCTHTYIIIT OKpeMUX MOJIOkKEHD 3raJJaHOro0 BUIIE 3aKOHY Bijl
2 6epesns 1982 p. «IIpo mpasa i cBOOOAM KOMYH, JenapTaMeHTiB i perioniB» [5]. Oxpim
TOTO, 1€} 3aKOH YHi(iKyBaB PEKUM aMiHICTPATUBHOTO KOHTPOJIO I TEPUTOPIaTbHUX
CIUIBHOT yCiX PiBHIB MiCIIEBOTO CAMOBPSAYBAHHSI.

OTtxe, mpedekT po3risgac HU3KY aKTiB YW PIlIeHb OPraHiB MICIIEBOTO CaMOBPS-
JTlyBaHHS, Ki B 000B’SI3KOBOMY TOPSJIKY MEPEatOThCs HOMY ISl IEPEBIPKH 3aKOHHOCTI.
OKkpiM 1HX JOKYMEHTIB, TpeeKT MOXe TaKOX BHMaratd JO PO3MIAAy ¥ iHIII JOKY-
MEHTH, K1 TPHUMAIOTHCS MICIIEBOO BJIAI0KO.



M. KamiHcbka
ISSN 0136-8168. BicHuk JTbBiBCbKOrO YHiBepcuTeTy. Cepis topuandHa. 2021. Bunyck 72 69

SAxmio npedekt Mae cepiio3Hi MiCTaBH BBAXKATH, IO BiAMOBIIHUE akT abo pilllcHHS
MOPYIIYIOTh HOPMH YWHHOTO 3aKOHOJaBCTBa abo mpaBa 0cid, a OpraHd MiCIIeBOTO
CaMOBPSIIYBaHHS CBOEI0 YEPror0 BIJIMOBISIOTHCS YCYHYTH 3a HOTO 3BEpHEHHIM IIi
MOPYILIEHHSI, BIH Ma€ MPaBO OCKap>KUTH JICTITUMHICTh TaKUX aKTiB YU PIlIEHb B aaMi-
HICTPaTUBHOMY CY/Ii.

Sxmo 1o pedopmu IeneHTpanizamii npedekT MaB IpaBo CKACyBAaTH HEJIETITUMHUI
akT abo pimeHHs, To micag 1982 p. me MoxHA 3pOOUTH TIABKH 32 PIIICHHAM aaMi-
HICTPATUBHOTO CyAy. Jlo TOro » akTH Ta pillIeHHS, SKi MPUIMAIOTh OPTaHU MiCIIEBOTO
CaMOBPSIIyBaHHS, BCTYNAIOTh B CHIY 3 MOMEHTY iX MPHUHHATTA a0 ONPIUTIOAHEHHS Ta
nepenavi Ha po3risi npedekrori. BogHodac nmpedekT He Mae BUHATKOBOTO IpaBa 3Bep-
TaTHCS 31 CKAPTOI0 JI0 CYNY, IIe MOXKYTh 3pOOUTH TaKOX 0COOH, IIpaBa SKUX ITOPYIICHO.

OCKUTbKH OpPTaHH MICIICBOTO CaMOBPSTYBaHHs MPOIYKYIOTh BEIHUYE3HY KUIbKICTh
JIOKYMEHTIB, Ha PO3MISA] MPeeKTOBI MepelaroThCs JIUIIe HAHBAKIIMBIIII, IEPETIK TKUX
MicTuThest y cT. L. 2131-2 3aranbHOro KoJeKCy Mpo TepUTOpianbHi cribHOTH. Cepen
HUX:

— pilIeHHs, NpUHHATI JOpaguuMM acamONesMH, a TaKoX pIIIeHHs, MOB’S3aHl 3
BHKOHAHHSM JICJICTOBAHUX IMOBHOBAXXCHb, 32 BUHATKOM PIlICHb IIOJO0 PO3LIUPEHHS
KOMYHAJIbHHUX NIISIXIB CIIOMYYCHHs, BCTAHOBJICHHS Tapu(]iB Ha MapKyBaHHS, Kap €pHOTO
IPOCYBaHHS CIy>KOOBIIB;

— pernaMeHTapHi aKTH Ta IHAMBIMyaJlbHI pIIIEHHS, IOB’S3aHI 3 BUKOHAHHAM
MOJIIIIHHUX TTOBHOBAXXEHb Mepa, OKPIM THX, IO CTOCYIOTBCS JOPOKHBOTO PYXY, 3YITH-
HOK 1 ITapKyBaHHS;

— pillleHHsI IOJI0 OPEH[H, KOHIIECIHHMX yroll, TO3KK, TEHICPIB, SKi MEPEBUILYIOTh
214 000 eBpo, yroa mpo mapTHEPCTBO;

— pileHHs PO HaJIaHHS TO3BOJIIB Ha OYIIBHUIITBO Ta BUKOPHCTAHHS 3eMeIIh;

— pileHHs] PO MpHU3HAYEHHS MOCaIOBHX 0ci0, HalltMy Ha poOOTY, 3BUIBHEHHS 3
po0OTH, OKpPIM CE30HHUX 1 TAMYACOBHUX IIPAIliBHUKIB;

— peKBi3UILiiiHI opaepH;

— piIlIeHHs], IPUMHATI 3MIITAHUMH TOBApHCTBAMH Bijl iMEHI KOMYH Ta iX 00’eHaHb [4].

ITpedexT Takok KOHTPOJIOE OFOJKETHI HOPMAaTHBHI AKTH OpPraHiB MiCLEBOTO
CaMOBpSAyBaHHS 1 3IIHCHIOE HEOOXiJHI 3aXOAM 3 BPETYJIOBaHHSA y BUNAAKY HEJO-
TPUMaHHS BCTaHOBJICHUX 3aKOHOJABCTBOM TEPMIHIB MHpPUHHATTS OOMKeTy (3TigHO 31
cT. L.1612-2 3aranbHOTo KOJEKCYy PO TEPUTOPIATbHI CIIIBHOTH 10 15 KBITHS IIOPOKY, a
y pok# BHOOpIB — 10 30 KBiTHS); Ae(ilMTy OI0HKETY 1 TOMUJIKH Y YACTHHI 000B’ I3KOBUX
BHJATKIB Ta Y BUIAAKY HEJOCTATHOCTI KOMTIB IS OOOB’SI3KOBUX BHWJATKIB,
nepeabadeHnx 3akoHOM [4].

KoHTposb 32 JOTpUMaHHSAM 3aKOHHOCTI 3aiiMae Baromy 4acTky o0OB’s13KiB mpedekTa.
3BijcH poOIeMu 1 TUCKYCIi MO0 HEAOCTATHOCTI ILOTO KOHTPOITIO. AJie 3/1e0UTBIIIOro
KPUTHKYETbCS HE CaM MEXaHi3M KOHTpPOJIIO, a HEJOCTATHE BUKOPHUCTAaHHSA 3aco0iB,
Ha/IaHUX 3aKOHOJABCTBOM IJIsl 3JiMICHEHHS I[bOTO KOHTPOJIIO. BiamoBigHo mo crartwc-
TUYHUX JaHUX KUIBKICTh aKTiB OpraHiB MiICIIeBOIO CaMOBpSAYyBaHHS, MEpelaHuX Ha
po3risia mpedeKkToBi y Mexax KOHTPOJI 3aKOHHOCTI 3a mepiog 3 2004 mo 2018 p.
3MeHmmiIacs Ha TpetuHy 3 8 311681 y 2004 p. no 5508 175 y 2018 p. Haromicts
3HAYHO 3pOcCiia NPAKTHKA INepefadi akTiB eleKTpoHHMM nuiixom 3 77 y 2004 p. no
3333419 y 2018 [10], 10 CBOEIO YePror0 3HAYHO CIPOIIYE IO TPOLIETYPY.

B ymoBax nerneHTpaiizalii BIaju JesAKi MOBHOBaXKEHHs MpedeKTa, 30KpeMa o0
a,E[MiHiCTpaTI/IBHOFO KOHTPOITI0 HaOyJIM TUCKPEIIHHOTO XapakTepy, TOOTO MOXKJIUBOCTEH
ST 32 TIEBHHUX YMOB Ha BIacHH# poscyi. Sk mpasmio, npeeKT 3IOIHCHIOE CBOIO
IISUTBHICTE HA OCHOBI 3aKOHY 1 3 IOTPHMAaHHIM 3aKOHOAABCTBA. AJle y IEBHUX BUIIaIKaX
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BiH HAJUJICHUI [TOBHOBAXCHHSIMH, BH3HAUCHHS SKUX 3aJIMIIA€ HOMY TOJIE A1 MAaHEBPY.
VY 1pOMy CeHCI OIliHIOBAaHHS aKTiB Ha MpeAMeT 3aKOHHOCTI MICTHTh YacTKy CyO’€KTHB-
HOCTI 1 MIEBHOIO MIpOIO 3aJIeKUTh BiJ] MOWIYKY iajory, a HE MPOTUCTOSHHS 3 OpraHaMu
MicieBoro camoBpsiayBanus [9, c. 20].

BucnoBku. ®paHiry3pka MOJENs IHCTUTYTY Hpedekta (opMmyBasacs YIPOJOBK
TPUBAJIOro 4Yacy. Alle 0COOIHMBOro TMOINTOBXY IO 3MiH Ta €BOJIOIIHHOTO MOCTYIy IIeh
IHCTUTYT 3a3HAaB B YMOBAaxX PO3BHUTKY MCIEHTPATI3AIifHAX IMPOIIECIB, 3aM0YaTKOBAHUX
pedopmoro 1982 p. HunimHill floro ¢opMat ckiiagascs uepes MOIIYKH Kpamux (1)0pM Ta
MOXJIHBOCTeH. BiH € 1MocuTh epekTUBHHM JUIsS 30eperKeHHS cneumbu(n yHlTapH01
JIepKaBH, 035K CIPHsIE Q)opMyBaHHIo 6anchy MDX 3araIbHO/CPKABHIMHU 1 MicieBIMH
iHTepecaMH Ta CTAHOBJICHHIO PIBHOBarW MiX DPIBHAMH JEUEHTpallizamii Ta CTYIEeHEM
LIEHTpaTi3aIlil 1epKaBHOI BIaIu.

B ymoBax neneHTtpaimizaiiii BiIagu IisUIbHICTh pedeKTa K TePUTOPIaIbHOTO Tpe-
CTaBHUKA JCPKaBH CBOJIOIIIOHYE 3aBJISKH YITKOMY PO3IMOALTY TOBHOBaXEHb 3 TEpPH-
TOpiaIbHUMU CIUTBHOTAMH. BoJHOYAC HOro MOBHOBaXEHHS HE OOMEXKYIOTHCS JIMIIIC
BHKOHAHHSIM YPSIIOBHX PO3MOPSIKCHD, a JOIOBHIOIOTHCS MTAPTHEPCHKOI0 B3aEMOJIEI0 3
OpraHaMu MiCIIEBOTO CAMOBPSITyBaHH:.

OCKUTBKY MPOLECH AeLEeHTpati3amii MiCTATh MOTEHLINHI PU3UKU TEPUTOPIAIBHOTO
po30asaHCyBaHHS, TO Hpe(eKT BUCTYNAE TapaHTOM YHITAPHOCTI PECIyONiKH SK Ipes-
CTaBHUK JICP)KaBU Ha BIIMOBITHUX TepUTOpisX. BiH 3a0e3neuye qOTpUMaHHS TPOMAICHKOrO
TOPSIIKY Ta OJHAKOBE 3aCTOCYBAHHS 3aKOHY Ha BCId TepUTOPIi, 3IMCHIOIOYN aaMiHiC-
TPaTUBHUH KOHTPOJb 1 HAINAJ 3a JOTPUMAHHSIM 3aKOHHOCTI OpraHaMH MiCIIEBOTO
CaMOBPSIIyBaHHS.

VY 1mpoMy ceHci came (hpaHIy3bKHH JOCBIJ € I[IKaBUM JUIs 3aI03WYCHHS, OCKUTBKH
30epeKeHHsI YHITAPHOT'O YCTPOIO ¥ YHUKHEHHS MOAIBIINAX BHYTPINTHIX Ta 1HCIIPOBAHUX
30BHI CEMapaTHCTChKUX TCHJCHINM € YMOBOKO CTaHOBJCHHS YKpaiHU SK IUIICHOT Jep-
’aBM. 3al0YaTKOBaHA B YKpaiHi pedopma JIereHTpanizamii norpedye sSIKHAWIIBUIIIOTO
PO3BHTKY, a 3allPOBADKCHHS IHCTUTYTY MPe(eKTa COPUATAME COIIATbHO-eKOHOMIYHOMY
3pOCTaHHIO TEPUTOPii, HE3aJIEXKHO BiJ MONITUYHUX HACTPOIB Ta BIOJOOAaHb PETiOHANb-
HUX 1 MICIIeBHX €JIiT.
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THE INSTITUTION OF A PREFECT:
FRENCH EXPERIENCE IN THE CONDITIONS
OF THE DECENTRALIZATION OF POWER

M. Kaminska

Ivan Franko Lviv National University
1, Universytestska Str., Lviv, Ukraine, 79000,
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The article considers the features of the French model of the institution of a prefect. The
influence of the decentralization of state power on the development of the legal status of the
prefect is analyzed. It is established that as a result of the decentralization reform, the
executive powers have been transferred from prefects to the chairmen of departmental and
regional councils.

It is found that the powers of the prefect have a constitutional basis and are aimed at
ensuring national interests, exercising administrative control and enforcing laws. The main
powers of the prefect as a representative of the state at the corresponding levels of
administrative-territorial organization are described. It is established that the functions of the
prefect of the region and the department, as a rule, are simultaneously combined by one of the
prefects of the department in which the main city (capital) of the region is located. At the same
time, the prefect of the department, in accordance with current legislation, is subordinate to the
prefect of the region, and the subprefect acts as an assistant to the prefect of the department
in the administrative district. It is also found that there is an interest at the level of
parliamentary initiatives in strengthening the role of sub-prefects as the level of representation
of the state closest to the population.

Much of the study focuses on the prefect's interaction with local governments, including
oversight of the rule of law. The mechanisms of control are highlighted and it is revealed that
through the control over the legitimacy of acts of local self-government bodies, the indirect
influence of the prefect on decision-making at the local level is manifested. It is found that in
the process of decentralization, the influence of the prefect on local governments has
significantly diminished. As a result of the reform, instead of taking care of local governments,
the prefect was given the competence to supervise their activities.

Taking into account the above-mentioned factors, it is concluded that the prefect acts as
a guarantor of the unity of the republic, as well as ensures the observance of public order and
uniform application of the law throughout the territory. In addition, his functions as a
representative of the state are aimed at a partnership with local governments.

Given the results obtained, the positive experience of the French Republic can be applied
to the successful promotion of domestic decentralization reform and used for further research
in this area.

Keywords: prefect of the department, subprefect, deconcentrated authority, administrative
control, supervision of local self-government authority.
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3ABE3IIEYEHHSA AJIMIHICTPATUBHOI'O I1IO30BY:
OCOBJIMBOCTI 3ACTOCYBAHHA NPUHLUITY
O®INIMHOI'O 3’SACYBAHHS BCIX OBCTABUH Y CIIPABI

B. Kyzomuu
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e-mail: vladyslav.kuzmych@Inu.edu.ua

OxapakTepn3oBaHO 0COONMMBOCTI NPUHLMNY OdiLiiHOrO 3’ACyBaHHS BCix 06CTaBWH y cnpasi,
SIKWI € cnevianbHUM Ans agMiHiCTpaTUBHOIO Cy40uMHCTBA. 3'ACOBaHO, WO cdepa 3acToCyBaHHS
uiei 3acaam NOLLMPIOE CBilA BNMMB Ha TaKUiA IHCTUTYT aaMiHICTPaTUBHOMO Cy4O4MHCTBA, Sk 3abe3-
NeYeHHsi NO30BY.

OG6r'pyHTOBaHO, L0 3a6e3neyeHHsi MO30BY € OKPEMUM IHCTUTYTOM afMiHICTPATUBHOIO Cyao-
UYMHCTBA, SIKMN CNpSIMOBaHWMN Ha 3abes3neyeHHs edheKTMBHOIO 3axuCcTy npae, cBobon Ta iHTe-
pecis isnyHnx ocib, npas Ta iHTepeciB pUaANYHKX OCib y cdepi NybniyHO-NPaBOBMX BiAHOCHUH.
[oBeneHo, WO iHCTUTYT 3abe3neyeHHs MNO30BY CMPUSiE NOAANbLUOMY BUKOHAHHIO CydOBOrO
piLLEHHS, NPUAHATOrO 3a pe3ynbTaTtaMun po3rmnsaay aaMiHiCTpaTMBHOI CnpaBw.

BusiBneHo, Lo npaBoBe peryntoBaHHsi 3abe3neyeHHsa agMiHICTpaTUBHOIO No3oBy chopmo-
BaHO 6e3 'pyHTOBHOIO BpaxyBaHHsi 3acafun odiLinHOro 3'acyBaHHsi BCiXx 06CTaBUH y cnpasi, Lo
NpU3BOaUTb [0 3HWKEHHS e(peKTMBHOCTI aaMiHICTPaTUBHOMO Cy04MHCTBA.

CdopmynboBaHO Npono3uuii BHECEHHS 3MiH 40 Kogekcy aagMiHICTpaTMBHOIO Cyd04MHCTBA
Ykpainn (gani — KAC VYkpainu) [4], ki noknvkaHi 3abe3nevnTy HanexHe 3acToCyBaHHS
agMmiHiCTpaTMBHUMK cyaaMu 3acagu OgiliiHOro 3'sicyBaHHSA BCix oOCTaBWH y cnpasi B Xofi
peanisaduii iHCTUTYTy 3abe3nevyeHHs aaMiHICTPaTMBHOIO NMO30BY.

Knroyosi cniosa: nybniyHo-npaBoBui cnip, Cy0’ ekT BNagHUX NOBHOBaXEHb, aAMiHICTpaTUBHE
CYAOYMHCTBO, yXBana cyay.

DOI: http://dx.doi.org/10.30970/vla.2021.72.073

ITocranoBka npo0aemu. BaxxnuBumu etanamu Ha IUIAXY IO peajisanii 3aBIaHHS
aJMIHICTPATUBHOTO CYJOYMHCTBA € HE JIUIIEC HAICKHHUNA PO3MIIA] IMyOJIi4HO-IPABOBOTO
CIIOPY, 32 HACHIJIKOM SIKOTO YXBAJIIOKOTh 3aKOHHE Ta OOIPYHTOBAHE CyA0OBE pillleHHS, alie
i1 3a0e31neueHHs peabHOT0 BUKOHAHHS PIllIEHHS CY/y, 110 HA0paio 3aKOHHOI CHIIH.

I'maBa 10 KAC VYxkpainu periaMmenTye iHCTUTYT 3a0e3MeUeHHsT aAMiHICTPaTHUBHOTO
M030BY, SIKMH MOKIMKAHUH CTBOPUTH MEXaHi3M IONEPETHHOTO 3aXHUCTYy IHTEPECIB MO3H-
Baya, e JI0 PO3TJISAY CIPABH 10 CyTi. 3aCTOCYBaHHS MPHHIIAITY OQIIITHOTO 3’ ACyBaHHS
BCiX 0OCTaBHH y CIIpaBi MPH BUPIMICHHI MUTAHHS MO0 3a0C3MEUCHHS MMO30BY CIYTYE
TOMY, IO CYJ CBOEYACHO MOYXKE BpaxyBaTH CHUTYAIlIF0 1 BXXUTH HEOOXiJIHI 3aXOmH s
CIPaBeUIMBOrO BUPIMICHHS IMyOJiYHO-PABOBOTO cIOpy. HEBXUTTS BIAMOBIAHHUX 3aXO0-
JIiB MOXKE€ CTBOPUTH 3HAUHI MEPEIIKOAM IIOJ0 PEalbHOTO 3aXMCTy TpaB, CBOOOI Ta
iHTepeciB To3uBaya. BaMBUM € MUTaHHS BIUIMBY 3acaju (TpuHIMIY) odimiiiHOTO
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3’ICyBaHHS BCiX OOCTaBHH Y CIIpaBi Ha MOCTAHOBJICHHS CYJOM YXBald Mpo 3abe3neueHHs
no30oBy. HaBejieHe 3yMOBITIOE aKTyaJIbHICTh BUOOPY TEMHU IIbOTO HAYKOBOTO JTOCIIKSHHSI.

Cran pocainkenns. OnocepeIKoBaHMA aHali3 0COOIUBOCTEN MPABOBOTO Peryiito-
BaHHS IHCTUTYTY 3a0€3MeueHHs aJMiHICTPaTHBHOTO MO30BY NPOCTEXYETHCS Y HAYKOBHX
mpausix C. A. Mapuunkesuda [7], H. b. ITucapenxo [9], O. B. Ixypuncskoro [3],
I. P. JIro6aBcekoi [6] Ta iHmux. OnHak npo6iieMaTuKa BUKOPUCTAHHS IPUHLUITY O(iriii-
HOTO 3’4CyBaHHs BCiX 0OCTaBHH y CIIpaBi y Ipolleci peatisauii iIHCTUTYTy 3a0e3NneueHHs
aJIMIHICTPAaTUBHOTO IO30BY 3aJIMIIAETHCS Maj0 JOCHIIKEHOK Yy CydacHid INpaBoBiit
JIOKTPHHI.

Mera crarTi nossrae y HEOOXiTHOCTI BUSBHTH npo6neMH 3aCTOCYBAHHS MPUHIMITY
o(QiIiifHOTO 3’sCYyBaHHS BCiX OOCTaBHH Y CIIpaBi B Tpolieci 3a0e3leueHHs aJMiHICTpa-
THUBHOTO ITO30BY Ta 3alIPOIIOHYBATHU IUISAXH X BUPIIICHHS.

Buxknanx ocuoBHoro Matepiasy. KirodoBoro XxapakTepHCTHKOIO aAMIHICTPAaTHBHOTO
CY/IOUMHCTBA € roro ny6nit1Ho npaBOBHﬁ XapaxTep, SIKAW TIPOSIBIIIETHCSA Y TOMY, IO Y
CTOpIH CKJIQIAIOTHCS HepiBHI BUXiMHI MoxiHBocTi. 11{00 36anchyBaTn IX, Y IOPHIMIHHIT
00ir Oyn0 BBeAEHO MPHHIMMI ODIliHHOTO 3 HcyBaHHH BCiX 00OCTaBHH y CHpaBi, SIKUH €
CIIeL{iaJIbHUM Ta NPUTAMAaHHUM BUHSATKOBO a/IMIHICTPaTMBHOMY CYIOYHHCTBY [8, c. 224-226].
Oco6a1BiCTh IILOTO NPUHIUITY NPOSBISIETHCS Y TOMY, 110 Mijl Yac BUPILIEHHS MyOIiuHO-
IPaBOBOT'O CIIOPY aJAMIHICTPAaTUBHHH CyJ 3aiiMae aKTHUBHY ITO3MLII0, OCKLIBKY Ha HHOTO
MOKJIaZIeHO O0OB’A30K BXKWUTH BU3HAYEHI 3aKOHOM 3aXOIW, HEOOXigH1 AJs 3’sICyBaHHS
BCiX 0OOCTaBWH y CIIpaBi, 3alpOIOHYBaTH CTOpPOHAM HaJaTH HEOOXiTHI JOKa3W IS
BCTAHOBJICHHsSI 00’€KTHBHOI ICTHHHM a00 caMOCTIHHO BHUTpeOyBaTH IOKa3W, SKUX, Ha
MepEeKOHAaHHs CyAy, HE BHCTa4a€ 3 METOI0 YXBaJICHHS 3aKOHHOTO, OOIPYHTOBAaHOTO Ta
BMOTHBOBAHOT'O CYIOBOTO PillICHHSI.

JloWinpHO BiA3HAYMTH, MO cepa 3aCTOCYBaHHS BHUIIE3a3HAUCHOI 3acaau € Oararo-
TPaHHO0, OCKIJIBKU CHEKTp ii Jii He 0OMEXKYEThCS IHCTUTYTOM JOKa3yBaHHS Ta IOIIH-
pIO€ CBiif BIUIMB HA TaKUM iHCTUTYT agMiHICTPATUBHOI'O CYAOYMHCTBA, K 3a0e3NCueHHs
MI030BY.

VY npaBoBiil JOKTpuHI MiA 3abe3NedeHHsIM aaMiHICTPATUBHOIO I030BY PO3YyMIiIOTh
BXKUTTS aMIHICTpaTHBHHM CYIIOM, Y INPOBa/PKEHHI SIKOro IepeOyBae CrpaBa, NMEBHUX
3aXOfiB IIOJ0 OXOPOHM TpaB Ta 3aKOHHUX CBOOOJ MO3MBaua, A CTBOPEHHS MOXIIHU-
BOCTI peaJIbHOTO BUKOHAHHS TO3UTHBHOTO (/151 O3UBaYa) pimieHus cyay [1, c. 77].

[Tomoxxenns 4. 1 cr. 150 KAC VYkpainu nependadae, mo cyx 3a 3asABOI0 y4aCHUKA
cIpaBH a0o 3 BJIACHOI IHIIIATUBU Ma€ MPABO BXXKHUTH 3aX0JH 3a0e3MeUcHHs 1MO30BY [4].
Bapto Haronocuty, mo yrmoBHOBaKEHHS CyAy A0 BXKHUTTA 3aXO[iB 3a0e3IeUeHHs TI030BY
3 BJIACHOI 1HII[IaTHBH MPOCTEKYETHCS BUHATKOBO B aIMIHICTPATHBHOMY CYJIOUYUHCTBI, 10
00yMOBJTFOETBCS HAsIBHICTIO B I[bOMY BHJII CYJIOYHMHCTBA 3acaau OQilliitHOTO 3’ sICyBaHHS
BCiX OOCTaBHH y CIIpaBi, sKa 3000B’s3y€ CYJa 10 aKTHBHOI MPOIEeCyaabHOI MOBEIIHKA B
XO/JIi BUPILIEHHS MyOJIIYHO-TIPaBOBOTO CIIOPY.

IToTpiGHO 3ayBakuTH, IO IIPABO CyAy 3a 3asBOI0 yYacCHHUKA CIpaBU abo0 3 BIacHOI
IHII[IaTUBH BXKWUTU 3aX0AM 3a0€3MeUeHHs] MO30BY HE € aOCOMIOTHHM, OCKUTBKH 4. 3
cT. 151 KAC VYkpaiHu BCTaHOBJIOE TEpeENiK CyO €KTiB BIAJHUX TOBHOBaXXEHB, OO0
aKTiB, pillleHb YU AiH SAKUX HE JOIYCKAEThCS 3abe3nedeHHs mo3oBy. Ha Hamie mepeko-
HaHHsI, TaKa MO3HUILs 3aKOHOJABLS HE BPAXOBYE BUMOT NIPUHIUITY O(MII[IHHOTO 3’ICYyBaHHS
BCiX OOCTaBWH y CIpaBi, OCKUIbKH Y BUTIAJIKY SBHOT OUYEBHIHOCTI MPOTUIIPABHOCTI aKTIB,
pINICHb YU JAi¥ BUIE3a3HAYCHUX CYO €KTIB BJIQJHUX TTOBHOBKEHB CYJl HE 3MOXKE BXKUTH
3ax0/y 3a0e3MeveHHs] IMO30BY Ta peali3yBaTH 3aBAaHHSA aIMIHICTPATHBHOTO CYAO-
YHHCTBA, SIKE TIOJIATAE B CIIPABEUNTNBOMY, HEYIEPEIHKCHOMY Ta CBOEYACHOMY BUpILICHHI
CyJIOM TyOJIIYHO-TIPABOBUX CIIOPIB 3 METOI S(PEKTHBHOTO 3aXHCTy IpaB, cCBOOOA Ta
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iHTepeciB (i3MYHUX 0Ci0, MpaB Ta IHTEPECIB IOPUAWYHHX OCI0 BijJ MOpyIIeHb 3 OOKY
Cy0’€KTIB BIaIHUX MMOBHOBaXEHb [5, ¢. 93].

Bignosigao 1o u. 2 ct. 154 KAC VYxkpainy, cyz, po3risaadu 3asBy Ipo 3ade3re-
YEeHHs TI030BY, MOXKE€ BUKJIMKATH OCO0Y, sfKa Mojaia 3asBy Mpo 3a0e3ledeHHs MO30BY,
JUISL HAJIaHHS TIOSICHEHb ab0 JOAAaTKOBUX JOKa3iB, IO MiATBEPIXKYIOTH HEOOXiIHICTH
3a0e3nedyeHHs mo30By [4].

ITpoananizyBaBIIN BUIlE3a3HAUEHY [IPABOBY HOPMY, MOKHA AIWTH BUCHOBKY, L0 ii
TIOJIO’KeHHS BUKJIaJIeHi 0e3 BpaxyBaHHA 3acajy oQiuiifHOro 3’sicyBaHHS BCiX 0OCTaBHH Y
CIIpaBi, IO MPHU3BOANUTH J0 TIOCTAHOBJIICHHS yXBall 33 PE3YJIBTATOM PO3TILIAY 3asB PO
3a0e3MeYeHHs aMiIHICTPaTUBHOTO MO30BY, SKi He BiAnoBigaroTh BuMoram KAC Ykpainu
I10JI0 3aKOHHOCTI Ta 0OTPYHTOBAHOCTI.

[Mpuxitagom € yxBasa OKpYXHOTO aJMiHICTpaTHBHOro cyay wmicta KueBa Bin
05.02.2020 p. y cmpaBi Ne 640/1896/20, sikoro B 3aJ0BOJICHHI 3asBH IO3MBada IpO
3aCTOCYBaHHS 3aXOiB 3a0e3MeueHHs M030BY NUIIXOM 3YIHHEHHS CTATHEHHS 33 OCKap-
JKyBaHUMHU DPillIEHHSAMH BiIMOBJIEHO B IIOBHOMY 00cs3i. B O6rpyHTyBaHH$I CBO€1 yXBallH,
CYZl 3a3HAYMB TAKe: «BPAXOBYIOUM MPHPOY MPHHIHITY 3MarajgbHOCTI, KOKHA CTOpOHA
MTOBHHHA JTOBECTH Ti 0OCTaBUHM, HA SIKi BOHA TIOCHIAETHCS K Ha HII[CTaBy CBOIX BHMOT i
3arepeucHb, JI0KasH MOJAKThCA CTOPOHAMH Ta iHIUME ocobamu, sKi OepyTh y4acth y
CHpaBl Y 1pOMy BHIIAIKY MO3MBAYEM HE Oyi0 HaJaHo JO0Ka3iB TOTO, IO oc1<ap>I<yBaH1 y
Iiif CIIpaBi MOCTAHOBH 3BEPHYTI IO MPHUMYCOBOTO BUKOHAHHS, Ta HE HAIAHO JOKA3iB PO
MOYATOK CTATHEHHS 33 OCKapKyBaHUMH mHocTaHoBaMHu. OTxe, MO3MBAaYeM HE HAJAaHO
Cyly Halle)KHHMX JIOKa3iB Ha IMITBEPHKCHHS HASBHOCTI MJICTAB JJIS BXKUTTS 3aXOJiB
3abe3MeyeHHs aqMiHICTPaTHBHOTO 1030BY» [11].

HenotpuManHs npuHIUIY OQiIiitHOTO 3’SCyBaHHS BCiX OOCTaBHH Y CIIpaBi MOJS-
rajio y TomMy, 1[0 CyJ MPOIrHOPYBaB CBili 00OB’S30K 13 BXKHTTSA Mepea0adeHuX 3aKOHOM
3aX0JliB, HEOOXIMHUX I 3°SCYBaHHS BCIX OOCTaBHMH y CIpaBi, Y TOMY YHCII IIOAO
BUSIBIICHHS Ta BUTpeOyBaHHA JIOKa3iB i3 BJACHOI iHIIIaTUBH, SKHX, Ha JAYMKY Cyady, HE
BHCTAYaE.

OT1xe, 3 MeTO0 3000B’SI3aHHA CYJy JI0 aKTUBHOI MPOIeCyalIbHOI MTOBEAIHKHA B XO/i
po3TIIsiAy 3asB Mpo 3a0e3MeYeHHs aIMiHICTPATHBHOTO MO30BY 1 K HACHiAOK — e(heKTUB-
HOi peani3amii IHCTUTYTy 3a0€3MEYEeHHS aAMIHICTPaTHBHOTO II030BY, IPOIOHYEMO
BHecTH 3MiHHM 70 4.2 cT. 154 KAC VYkpaiHu Ta BUKJIACTH IIOJIOXKEHHS IIi€i CTaTTi B
HacTynHii pemakmii: «Cym, po3misimaoyu 3asBy PO 3a0e3ledeHHs I030BY, MOXKE
BHKJIKATH 0CO0Y, sIKa Io1aJia 3asBy Ipo 3a0e3MEeUeHHS TI030BY, IS HAaJaHHS [TOSICHEHb.
Cyn 13 BIacHO1 1HIIIATHBY BXXHWBA€E 3aXOJH IIIOJIO BUSBIICHHS Ta BUTPEOYBaHHS JTOKa3iB,
SIKUX, Ha HOTO AYMKY, HE BHCTada€ JJIs BCTAHOBIICHHS 00’ €KTHBHOI ICTHHH y CIpaBi»
[5, c. 93-94].

3rigHo 3 4. 1 c1. 157 KAC VYkpainm, cya MOXe CKacyBaTH 3aX0Jd 3a0e3MeycHHS
M030BY 3 BJIACHOI iHII[iaTHBH 200 32 BMOTUBOBAHUM KJIOMOTAHHSIM yYacHHUKaA cripaBH [4].

JIOIIBHO 3a3HAYNTH, IO iIeHTHYHE (POPMYITIOBAHHS NIPABOBOI HOPMH IIOJI0 CKACY-
BaHHS 3aX0/J[iB 3a0€3MeUYeHHS M030BY MICTUThCA Y 4. 1 ¢T. 158 L{uBinbpHOTO MIpoIecyalib-
Horo Kojiekcy Ykpainu [12] ta 4. 1 c1. 145 T'ocnogapchbkoro mporecyanbHOro KOAEKCY
Vkpainu [2]. OgHak 3aKOHOAABIIEM HE BpPaxoBaHO TOW (akT, IO B IMBUILHOMY Ta
TOCIONAPCHKOMY CYJIOUYMHCTBI Ji€ YUCTa MOJIENb 3MarajibHOCTI, BIAMOBITHO 10 3MICTY
SIKOT TMiJ] 9ac 3AiHCHeHHS TMPaBOCYJUIs Cyl BUCTYTIA€E B pom HE3aJIe)KHOTO ap6npa SIKAN
HE BTPYYAETHCS y MPOIECYalbHy ASUIBHICTE CTOPiH, HA BiAMIHY Bij a,E[MlHICTpaTI/IBHOFO
CYIHOYMHCTBA, NI¢ HA CyJ IOKJIAJAEHO OOOB’SI30K 3aliMaTH aKTHUBHY IO3MIII0 MiX Yac
po3TIIsAy MyOIIYHO-TIPABOBOTO CIIOPY, PEATi3YIOYM MPHHIUI OQIIiHOrO 3’sICyBaHHS
Bcix obcraBun y crpasi [10, c. 53]. Bapro moroautucs 3 mymkoro H. B. IlleBmoBoi, sika
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3a3Havae, 10 BBEJACHHS B IOPHIUYHUN 00ir 3acaam odilliiHOCTI CTaI0 HACIIAKOM O0Me-
JKEHHsI KJIACHMYHOI 3MaraJlbHOCTI CTOPIH, IO OOYMOBIIOETBCA CIEUU(IKOK IMyOIiuHO-
IIPAaBOBHUX BiJIHOCHH II0JI0 HEPIBHUX MOXJIMBOCTEW CTOPIH aJMiHICTPATHBHOTO CIIOpY Ta
3aBJIaHHSIM aAMiHICTpaTUBHOrO cynounHeTsa [13, ¢. 73].

Ha Hame mepexoHaHH:, YIOBHOBaKEHHS Cy[Ly A0 albTePHATHBHOI ITPOLECYaIbHOI
MOBE/IIHKM B YacTHHI, IO CTOCYETHCS CKAaCyBaHHS 3aXOJiB 3a0e3leueHHs aaMiHicTpa-
THBHOTO T030BY, HE BiAIOBifae crienudimi myOaivHO-IPaBOBUX BIJHOCHH Ta BUMOTaM
3acany oQinifHOro 3’sCyBaHHS BCiX OOCTaBHH y crpaBi. Tox, 3 MeToro 3a0e3rmedeHHs
MPOIIECYATbHOT TIOBEIIHKU CYAy, sfKa OyJe CIpsMOBaHA Ha pealtizallilo 3aBJaHHS aIMi-
HICTPAaTUBHOTO CYJOYMHCTBA, MMPOIIOHYEMO BHecTH 3MiHM 10 4. 1 cT. 157 KAC VYkpainu
Ta BHKIIACTH TIOJIOXKESHHS I1i€i MPaBOBOi HOPMU B Takii penakiii: «Cyn cKacoBYe 3aX0aH
3a0e3MeYeHHs TT030BY 3 BJIACHOI iHIIIaTHBH 200 32 BMOTHBOBAHHWM KJIOIIOTAHHSAM ydYac-
HUKa cIpaBH y pasi: 1) komu Bignane morpeba B 3aCTOCYBAaHHI TaKMX 3aXO[iB; 2) KOJIH
BiAMaayTh ITiJACTaBH, SIKi 3yMOBHJIM 3aCTOCYBAHHS TaKUX 3aXomaiB» [5, ¢. 94].

BucnoBku. [loBenieHO, 110 3a0€3MEUECHHS M1030BY € BaXJIUBUM Ta I[IHHUM 1HCTUTY-
TOM aJMIHICTPAaTUBHOT'O CYIOYMHCTBA, Jisl SIKOTO CIPSIMOBaHA Ha peajbHE BiIHOBJIEHHS
MOPYLIEHUX TIpaB, CBOOOJ Ta iHTepeciB (i3MYHMX OCIO, IpaB Ta iHTEpPECiB IOPUIMIHHX
0Ci0 IUIAXOM HEYXWIBHOTO BUKOHAHHS CYIOBOTO DIllleHHs, NPUHHATOrO 3a pe3yibTa-
TaMH PO3TJLAY aIMiHICTPAaTUBHOI CIIPaBH.

OOrpyHTOBaHO, 110 MPABOBE PETYIIOBAHHS IHCTUTYTY 3a0e3eUeHHs aIMiHICTpaTHB-
HOTO IT030BY 3/iiCHEHO 0e3 BceOIYHOr0 BpaxyBaHHS 3acaa oQiliiHOrO 3’ ACyBaHHS BCiX
oOcTtaBuH y crpasi. Lle maTBepHKYETbCS HASBHHUMH TPHUKIAAMH 3JI0BKUBaHb 3 OOKY
CYJUIIB ITiJT Yac BUPINICHHS MUTAHHS PO 3a0e3MeUeHHS aMIHICTPATHBHOTO II030BY.

3 MeTor0 3a0e3IedeHHs MPoIecyallbHOT MOBEIIHKU CYY, IO BiIOBITATHME CITCIIU-
¢bini myOIiYHO-TIPAaBOBUX BIIHOCHH, 3aIIPOIIOHOBAHO BHECEHHS 3MiHM 10 4. 2 CT. 154 Ta
4.1 ct. 157 KAC Yxkpainu.

OOrpyHTOBaHO, 1110 BHECEHHS BiAmoBigHUX 3MiH 10 riaBu 10 KAC Ykpainu no3Bo-
JHTH CyZlaM B)XKMBATH 3aXO0H 3a0e3IeUeHHs aMiHICTPAaTUBHOT'O IT030BY 3 ypaxyBaHHIM
MPUHIUITY 0(iniifHOTO 3°sICyBaHHS BCiX 0OCTaBHH Y CIIpaBi, a 1ie CIpUsITUME e(heKTUBHIM
peaiizaliii 3aBJaHHs aMiHICTPATUBHOTO CYIOUYHHCTBA.
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SECURING AN ADMINISTRATIVE CLAIM: PECULIARITIES
OF THE APPLICATION OF THE PRINCIPLE OF OFFICIAL
ESTABLISHMENT OF ALL CIRCUMSTANCES IN A CASE

V. Kuzmych

Ivan Franko National University of Lviv,
1, Universytetska Str., Lviv, Ukraine, 79000,
e-mail: vladyslav.kuzmych@Inu.edu.ua

The article clarifies that the specific nature of the administrative proceedings is due to the
fact that the parties of the judicial process have unequal initial possibilities.

The principle of official establishment of all circumstances in a case, which is special and
inherent exclusively to the administrative proceedings, is analyzed. The peculiarities of this
principle are identified, manifested in resolving the dispute by the administrative court, where
the latter takes an active position, as it is obliged to take legal measures necessary to
establish all the circumstances of a case, to invite the parties to provide necessary evidence in
order to establish objective truth or to request evidence on its own initiative to render a lawful
judicial decision.

It is found out that the scope of application of the principle of official establishment of all
the circumstances of a case is not limited to the institution of evidence and extends its
influence to such an element of the administrative proceedings as securing the claim.

It is proved that securing a claim is a separate institution of the administrative
proceedings, which is designed to effectively protect the rights, freedoms and interests of
individuals, as well as the rights and interests of legal entities in the field of public legal
relations by a real and strict execution of a judicial decision.

It is revealed that the right of the court to take measures to secure a claim on the
application of the litigant or on its own initiative is not absolute, as the legislator established a
list of subjects of imperious plenary powers in respect of acts, decisions or actions of which
securing the claim is not allowed. It is substantiated that such a position of the legislator does
not take into account the requirements of the principle of official establishment of all the
circumstances in a case, as in case of obvious illegality of acts, decisions or actions of the
above-mentioned subjects of imperious plenary powers, the court will not be able to take
measures to secure the claim and implement the objectives of the administrative proceedings.
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It is proved that the legal regulation of the institution of securing an administrative claim
was carried out without taking into account the principle of official establishment of all
circumstances of a case. It is confirmed by the available examples of abuses by the judges
when deciding on securing an administrative claim.

The proposals for amendments to Chapter 10 of the Code of the Administrative
Proceedings of Ukraine aimed to ensure the procedural behaviour of the court which will meet
the specifics of public legal relations are formulated.

It is substantiated that the introduction of appropriate amendments to the Code of the
Administrative Proceedings of Ukraine will allow courts to take measures to secure an
administrative claim taking into account the principle of official establishment of all the
circumstances of a case, which will contribute to the efficiency of the administrative
proceedings.

Keywords: public dispute, subject of imperious plenary powers, administrative proceedings,
court ruling.
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OCOBJIMBOCTI YRJIAJEHHA CHHAAKOBOI'O 1OT'OBOPY
3A 3AKOHOJABCTBOM YKPAIHU TA 3AKOHOJABCTBOM
KPAIH €BPOIIEUCBKOI'O COIO3Y
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MpoaHani3oBaHO tOpMAUYHY NPUPOAY CMAOKOBOrO AOrOBOPY, XapakTepUCTUKY BU3HAYEHHSI
iCTOTHUX YMOB [OrOBOPY Ta MPaBOBOro CTaTyCy CTOPiH 3a 3aKOHOL4ABCTBOM YKpaiHW Ta KpaiH
€sponeticekoro Cotosy. NpoBeaeHo aHania Micusi cnagkoBOro 4OroBopy B CUCTEMI OrOBOpIB
LMBINbHOMO npaea YKpaiHu.

Docnignelum 3akoHoaaBcTBO YKpaiHW, 3p00neHO BUCHOBOK, LLO CMafKoBWUIA LOrOBip BapTo
BiAHecT Jo 3060B’A3anbLHOro npaea. Lien Jorosip peryntoe BiAHOCWMHM NPo NepefaHHs MariHa y
BMacHicTb. lMonpu Te, WO cnagkoBUin AOroBip PO3MILLEHWIA Y LWOCTIA KHU3i LiMBinbHOro kogekcy
YKpaiHn Ta nonpu HasBy [JOroBOpYy, MpPaBOBWX BiOHOCWH CMafKyBaHHs B LIbOMY BWMagKy He
BUHMKAE.

3’acoBaHo, Lo 0cobnMBICTIO MPaBOBOI NPMPOAM CMAAKOBOro AOroBOpyY 3a 3aKOHOAABCTBOM
HimeuumHn € Te, WO 3 OAHIEI CTOPOHM BiH € PO3NOPSOXKEHHAM Ha BWNAAoOK CMepTi, a 3 iHLWWOi
CTOpPOHU — fAoroBopoM. [MpoBefeHO MOpPIBHAMNBHUIA aHani3 iHCTUTYTY CMagKoBOro AOroBopy 3a
3aKOHOA4aBCTBOM YKpaiHW Ta 3akoHOAAaBCTBOM KpaiH €sponericbkoro Cotosy. 30kpema, Hase-
JeHa 3aranbHOTEeOpeTMYHa XapakTepucTvMka ChnagkoBOro OOroBopy, AocnigkeHo npobnemu
0coOnMBOCTEN YKMafEHHS Ta po3ipBaHHS CNazkKoBOro O0roBopy. BusBneHo nporanuhu, ski
npuUTaMaHHi BiTYM3HSIHIV NPaBOoBii CUCTEMI LLIOAO L€l NPaBoBOI KOHCTPYKLIiT.

Krowosi crosa: cnapkoBui JOroBip, NpaBoBa Mpupofa CrnagkoBOro AOroBopy, npeamet
cnazKoBOro JOroBopy, Big4vyxxyBad, Habysau.

DOI: http://dx.doi.org/10.30970/vla.2021.72.080

Beryn. Hopmu  3000B°s13a)IbHOTO  Ta  CHAJKOBOTO TIpaBa BiJirpalOTh OJHY 3
KITFOYOBHX POJIEH Y CHCTEMI ITUBIIBHOTO MpaBa YKpaiHu, CIPHSIOTh HOro e(eKTUBHOCTI 1
BIJIMTOBITHO MarOTh OCOOJIMBE 3HAYCHHS B MPOIlECi HOro BAOCKOHAJICHHS. 31 3pOCTaHHAM
KUTBKOCTI 00’€KTIB y HHUBIIBHOMY OOOpOTI, 3pOCTa€ i KIJIbKICTh CHAJKOBUX CIPaB.
JItoACcTBO CTOITh Ha NUISIXY JIO TONIMIICHHS SKOCTI 3aKOHIB Ta IM BiJBEIEHOI poji B
peaizamii MPUHIUITY CIPaBEITUBOCTI.

BripoBamkeHHS paHilie HEBIZOMOTO HalliOHAIEHOMY IPaBy YKpaiHH CHAIKOBOTO
JIOTOBOPY 3yMOBJICHE MOTPeOaMU ChOTOICHHS Ta MiATBEPIXKCHE MPAKTHKOIO 3aCTOCYBaH-
Hs B KpaiHax €Bpomnelicskoro Coro3y.

© Kpasuux M., Typ O., 2021
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IMocTanoBKka npodJiaemMu. B 1MBiIIEHOMY 3aKOHOJABCTBI YKpaiHU MOJIOKEHHS 11010
PETyIIIOBaHHS CHAJKOBOTO JOTOBOPY PO3MIillleHI B MIOCTIH KHU31 L[MBIIBHOTO KOJEKCY
VYxpaian. OpHak po3MillleHHs MTOJI0KEeHb CIIaJKOBOTO JOTOBOPY CEepel CIAIKOBHX BiJHO-
CHH He BIJAIMOBia€e MpaBoOBil MPUPOAL 3a3HAYEHOTO JOTOBOPY Ta MOTpedye J0AATKOBOTO
JOCII/DKEHHS. [HCTUTYT CIIaIKOBOTO JOTOBOPY, KU paHille OyB HEBIJOMUM CIIaIKOBHM
MIPABOBITHOCUHAM € CIEIU(IYHIM aCIIEKTOM [UX MPABOBITHOCHH Ta MOTPeOye TOAaTKO-
Boro BuBYcHHs. CIIaJKOBUH JOTOBIp XapaKTepHHI Ui 3aKOHONABCTBa €BPONEHCHKOTO
Coto3y Ta 3yMOBIIeHHIT OTpeOOI0 MPaKTUKH. bibie Toro, morpebda cnaaxoBOro JI0ro-
BOPY aKTyalli3yeThCs, 10 O0YMOBIIIOE HOTO BaXKIIMBICTh, & Cepe/l HAYKOBIIB TPHUBAIOTh
IWICKyCii 3 BHU3HAUYEHHS OCOOJHMBOCTEH CIIaJKOBOTO IOTOBOPY Ta MTOBHOTH HOTO MpPaBo-
BOTO PETYITIOBAHHS.

MeTta J0CTiDKSHHS TIOJISTAE Y 3°ICYBaHHI CYTHOCTI CIIaJIKOBOTO JOTOBOPY, IOBHOTH
Ta JIOCTATHOCTI MPAaBOBOTO PETyJIOBaHHS, BU3HAUCHHS CITUIBHUX 1 BIIMIHHHX PUC MPaBO-
BHX HOPM HaIliOHAJIBHOTO 3aKOHOJIABCTBA Ta 3aKOHOJIABCTBA KpaiH €Bporeiicbkkoro Coro3y.

Cran gociainxenns. llle Ha etamni po3poOku L{uBinbHOrO KoAEKCy YKpaiHU MUTaH-
Hs1 TIPABOBOI MPHUPOJN CIIAIKOBOTO JOTOBOPY, CTATyCy CTOle 1FOTO I0TOBOPY MOPOKY-
BaIli CYIIEPEUKH cepeN HayKOBIIiB Ykpainu. He moBHOO M1p0}0 e TUTaHHS BPIleIeHe i
ChOTrO/HI. JIOCTIKEHHIO IIFOTO MUTAHHS TPUCBSYCHI MpaIlli BIIOMHUX IMBLIICTIB, Cepen
skux C. 5. @ypea, €. I. Dypca, B. M. Kydepenko, 1. B. Cnacibo-®ateena, C. B. Ma3ypeHko,
O. O. Crapunpka, B. M. UyiikoBa, €. O. Ps6okons, B. M. Koccak, 0. O. 3aika Ta iH.

CriaikoBH TOTOBIp Y IIUBUIBHOMY TIpaBi YKpaiHu OyB IpeIMeTOM JUCEepPTALiiHOTO
nociimkeras H. M. [llamu. [IeBHUM acriekTaM FOPUIHYHOI CYTHOCTI IHCTHTYTY CIIaIKO-
BOT'O JIOTOBOPY Ta MOTO BIOCKOHAJICHHIO MPHUCBSYCHI AociipkeHHs B. B. BacuibyeHka,
MMUTaHHIO 3arabHOI XapaKTEPUCTHKH CIaJKOBOTO JOTOBOPY IPUCBIUCHO HANIPAIIOBAHHS
3. B. PoMOBCBKO1, TITaHHS Cy0’€KTHOTO CKJIATy CIAJIKOBOTO JOTOBOPY Ta IPaBOBOI
npupou gpociimkeHo B nparsx C. 5. dypen, €. 1. dypca.

OpHaK MpakTUKa 3aCTOCYBAaHHS 1€l KOHCTPYKIIii BUMArae MmoJalibIlior0 BUBUCHHS 1
JOCII/DKEHHS 3 METOI KOHKPETUKH BHPIIICHHS MUTAHb, SKi 1 JOTENep 3aUINAIOTHCS
HEJIOCHIPKEHIMHU B TIOBHOMY 00CsI31, HEMa€e OHO3HAYHOCTI B PO3YMiHHI IEBHUX NUTAHB,
OB SI3aHKUX YKJIAJCHHSAM Ta BUKOHAHHSAM CIIAJKOBOTO JOTOBOPY Ta MPABOBUMH HACHIi-
KaMH, 1110 BUHUKAIOTh Y PE3yIbTaTi HOTO PO3ipBaHH:.

Buxknan ocHoBHOro Matepiajy. CriaikoBHii JOroBip IpOHIIIOB TOBTHI HIJISIX CBOTO
CTaHOBJICHHS. 3aBISUYIOUH CTapOJaBHHOMY PUMCBHKOMY IIPABY, HAI[IOHAIEHOMY HiMeIb-
KOMY TIpaBy, CIAaJKOBWIA JIOTOBIp MOXXHa BBa)KaTH CaMOCTIMHHM iHCTHTYyTOM. Came
nocBin HiMeuunHH Mae BaXITMBE 3HAYCHHS JUIsI PO3YMIHHS 1 3aCTOCYBaHHS CIIaJKOBOTO
JIOTOBOPY, OCKUIBKM BiH PO3BHUBaBCS Ta HaOyBaB CTAHOBJCHHS B MeEXaxX HIMEIBKOTO
mpasa [1, c. 202].

CaMe OTOBIip BiIirpae BaXJIHBY POJb SK PETYSATOpP CYCHUTBHHX BimHOcHH. Cman-
KOBHI 10roBip ynepue 0yB 3akpimienuil y LlusineHomy Konexci Ykpainu 2003 p.

Bin moBMHEH BiANOBiJaTH BUMOTaM 3aKOHY Ta MiJAcTaBaM MiHCHOCTI. CrmagkoBHiA
Joroip, BignoigHo 10 cT. 1304 HusinbHoro koaekcy Ykpainu (mani LK) moBuneH
OyTH yKJIafieHu# y THCcbMOBIH (hopMi 3 HOTapiaTbHUM MOCBIIYCHHAM. Y LIbOMY BHIIQAKY
3aKOH KOHKpeTH3ye ()OopMy HA3BAHOTO JOTOBOPY W y BHUNAAKY YXWIEHHS OJHI€I0 3i
CTOPIH BiJl HAJEXHOro HOro o(OpMIICHHS, MOXXHA KOHCTAaTYBaTH, L0 3TOIU BiTHOCHO
ICTOTHUX YMOB 3TaJIaHOTO JJOTOBOPY HE JTOCSITHYTO MiXK CTOPOHAMH.

BaromicTio HOTapianbHOT (GOpMH € Te, IO BOHA CBOEI IPABOBOIO MPUPOIOIO
3a0e3nevye 3aKOHHICTh 3MiCTy Ta BHU3HAYCHICTH cbaKTy ykianeHHs gorosopy. 11[o6
3alleBHUTH, IO MPAaBOYHH BiAIOBIIa€ 3aKOHY, HOTapiyc 3’sSICOBYE TPaBoBY MPUPOIY Ta
mepeBipse npaBocy6 €KTHICTH 0Ci0, TX BOJICBHSBJICHHS Ta IOCTOBIPHICTH 1 JOCTATHICTbH
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JIOKYMEHTIB. JIJ151 HOBUX MPABOYMHIB y IUBUILHOMY TIPaBi, OJTHUM 13 SIKUX € 1 CIIaJKOBHMA
JIOTOBIp, Y HOTapialibHiil MPaKTUIl BOXJIMBUM € TJIMOOKE BOJIOMIHHS 3aKOHOJIABCTBOM
HOTapiycaMH, 3 METOI0 YHHKHEHHsS CIOpiB MiX cTOpoHamu mpaBodmHy. OIHOYACHO
HOTapiyc 3000B’s3aHUI MOMEPEAUTH CTOPOHH MPO MPaBOBI HACHIAKH JIOTOBOPY, SKHH
MOCBiqUye, a0y 3a0e3neuuTd B MailOyTHbOMY BiJi BUHHKHEHHS LIKOIU JUISL CTOPIH, B
3B’A3KY 3 1X MOXXJIMBOIO HEOO13HAHICTIO.

ITocBiguyroun cnajgkoBUH AOroBip, SKIIO0 00’€KTOM € MaifHO, HOTapiyc HakJIafae
3a00pOHY Ha BIAYYKEHHS Ta OJHOYACHO POOHUTH HAIKC HA BCIX MPUMIPHUKAX OTOBOPY.
[luMm BU3HAYaeThCS OOCAT MaifHa, sIKE IMUISTaE BiMIYKCHHIO B MalOyTHbOMY. Y pa3si
CMepTi BidyKyBaua 3a00poHa HA BiIUY)KCHHS MaiiHa 3HiMaeThcs. HaOyBauy mae OyTu
B1JIOMO, 110 0(OPMIICHHS TIpaBa BJIACHOCTI HA MalHO 3a CIAJKOBHM JOTOBOPOM ITOBUHHO
BiIOYBaTUCS HETalHO MICJIA CMEPTI BiMUy)KyBaua, Ta B IIbOMY BHMAJIKY O-THUMiCIIHHNA
CTPOK HE 3aCTOCOBYIOTb.

OIHOYAaCHO BapTO 3ayBaXKUTH, 0 MaiiHa HE 3aCTOCOBYIOTH 1 3allOBiaibHA BiIMOBA,
SIKILO TaKe MalHO € IIPEAMETOM CIaJKOBOrO JOrOBOPY, & 0CO0H, SKi MAaIOTh 000B’A3KOBY
YacTKy Yy CHaIIIMHI, He MOKYTh 3/IHICHIOBATH MMPAaBO HA CMAJAKYBaHHS IIOTO MaiHa, sKe
BH3HAYEHE Y CITAJIKOBOMY JOTOBOpi. BiguyxyBad MOKe YKIACTH CIAJAKOBHUI OTOBIp 3
JOTPUMAaHHAM HOTo TaeMHULI. 3a TAKMX YMOB HOTapiycy i1 Ha0yBady 10 MOMEHTY CMepTi
BiZlUyXyBada 3a00pPOHEHO PO3TOJIONIYBATH BiJOMOCTI IIOJO I[OTO CIIAJKOBOTO JIOTO-
BOpy. B Takomy BHNaaky 3a >KUTTS BiIdy)KyBaua CIIQJKOBHI IOTOBIp HE MOXe OyTH
OCITOPEHUH CIIaIKOEMISIMH, OCKLUTBKU HOTO YMOBH € IM HEBiJOMUMH.

Bimmosimao mo cr. 1251 i cr. 1252 1K VYxpaiam Ta cr.37 i 4.1 cr. 40 3akony
VYkpainu «[Ipo HOTapiaT» MOCBIAYEHI HOTApiycOM, KOHCYJIbCHKUMH YCTAHOBAMH Ta ITOCa-
JIOBHMH CITY’>KOOBUMH 0CO0aMHM CITaJIKOBI JIOTOBOPH IIJIATAIOTh IepKaBHIN peectparii y
CriajkoBOMy PeecTpi.

IcTopraHO HiMEIbKa MOJAETH CIIaAKOBOTO IOTOBOPY CKIIANIAcs MEpIIO B €BPOII.
[IpaBo HiMeudnHu Mae BeNIHMKE 3HAYCHHS U BPETYJIIOBAHHS TUCKYCIHHUX MOMEHTIB
II0JI0 PO3YMIHHS 1 3aCTOCYBAHHS CIIaIKOBOTO JOTOBOPY, SKi BUHUKAIOTH CEPEl BITUHU3H-
HUX HayKoBIB. §1941 Himenpkoro ymokeHus (mami HILY) Bu3zHauae, 110 CIagKOBUM
JIOTOBOPOM € TIPABOYMH Ha BHUIAJIO0K CMEPTi OCOOH, B SIKOMY OOHIIBI CTOPOHH JOTOBOPY
abo JjuIIe ogHa CTOPOHA, ajle 3 CWIOK JOIOBIPHOr0 3000B’S3aHHSA, IIPUIMAIOTL PO3IIO-
PSIDKSHHS MO0 CHIAAUIMHHU. [IeThes Mpo 3amoBigalibHE PO3MOPSIKEHHS JOTOBIPHOTO
XapaKTepy Ha BUMAIOK CMEPTI, ajie HiK He PO PeUoBHiA a00 3000B’A3aIbHHUI TOTOBIp B
posyminni §320 HITVY [5, c. 2].

BpaxoByroun nozBiifHy paBoBy MPHPOIY CHAaIKOBOTO JOTOBOPY, IO BOJCBHUSBICH-
Hs CTOpIH 3aCTOCOBYIOThH SIK TOJIOKECHHs 3arayibHoi wactTmHu HI[Y, Tak 1 mojoxkeHHS
3arajJpbHOI YacTHHHM 3000B’s3anbpHOro mpasa [4, c.4]. Lleil mpaBouwH yKIamalOTh Ha
OCHOBI KOHCEHCYCY IBOX CTOPIH 3 ypaxyBaHHIM B3a€MHOTO MOTOMKeHH. CIIagKoaaBeb
BUTBHO PO3MOPSIKAETHCS MAlHOM 1 Hajali MOXXE€ HUM KOPHCTYBaTHCS, OCKUIBKH HE
3/I1MCHIOE BIUIMB Ha MOJaNblIe iCHyBaHHS MpaBa Ta He 3B’s3ye cebe 3000B’sI3aHHAMHU
[3, c. 83].

3a 3akoHOJaBCTBOM HiMeuunHu, CHaJKOBUU JOTOBIp MOBHHEH MICTUTH PO3IO-
PAIUKEHHS 100 MpHu3HaueHHs craakoeMitis (§ 1941 HITY) BcTaHOBICHHS 3aIOBiaib-
HOI BigMoBu aGo moxmameHHs (§ 2278 HI[Y). B 0QHOCTOPOHHBOMY MOPSAKY KOXKHA
CTOpOHA 0e3 MOTOKEHHS 3 JIPYTOI0 MOXKE 3MIHCHIOBATH 1HII PO3MOPS/PKCHHS HA BHITA-
JIOK cMepTi. MaeTbcsl Ha yBasi, IO TakKi PO3MOPSKCHHS HE MAarOTh 3000B’S3aJIbHUX
O3HaK JIOTOBIPHOTO XapaKTepy 1 MOXKYTh OYTH CKacOBaHi CIIOCOOOM CKJIaJlaHHS 3aIloBIiTy
(§ 2254 HITY).
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Amnamizyroun ct. 1302 11K Ykpainu Mo>keM0O KOHCTaTyBaTH, IO MPaBO BIACHOCTI Ha
BUIIQJIOK CMEPTi BiIUy)KyBada OTpUMYyE HaOyBady HE B IOPSAJKY HACHiJyBaHHS, a Ha
mijcTaBl ykiameHoro goroopy. Cam HaOyBau HE pO3IJISIIAETHCS SK CIAIKOEMEIb
BiUy)KyBada, a caM CIIaJIKOBHIi JIOTOBip HE BIUIMBAE HA MOPSIOK HaciimyBaHHs. Takox
BapTO 3ayBAKUTH, IO CHAJKOBUH JOTOBIp YKJIAIAIOTh IOJ0 MaifHa BiMdy)XyBaua, a HE
moao cnaammud. o AymMKy monaiisiroTh BiTuu3HsAHI HaykoBui: €. 1. dypca (Hacmigku
VKIIQJEHHS CHaIKOBOTO JOTOBOPY CTOCYIOTBHCS JIMIIE KUTBKOCTI Ta CKIIQAy MaifHa, sKe
Mae TepelTH 0 CHaJKOEMINB — 3a 3aKOHOM uM 3anoBitoMm (ctT. 1271 K Ykpainu) — y
pasi cmepti ciagkonasis [2, ¢. 207].), J. C. Kydepenko, p. A. Malinanuk.

3a 3akoHojaBcTBoM Himewunnn (§ 2286 HIIY) cnaakonaBenp Mae MpaBo Ha
BJIACHUU PO3CYIl PO3IMOPSIHKATUCS BIACHUM MAaiHOM, a 32 3aKOHOJABCTBOM YKpaiHU —
cT. 1307 LK VYkpainu craBuTh 3a00pOHY Ha BiIYYXKCHHS MaiiHa BHU3HAYCHOTO Y
cnaskoBoMy JoroBopi. OOOB’S3KOM BimuyXyBada € 30epeXeHHS I[bOTO MaifHa He
BiIUy)KyIO4M Ta He 3amoBinaroun #oro [1, c. 203].

Ha mincraBi BUKIAAEHOTO MOKHA 3pOOMTH BHCHOBOK, IO BH3HAYCHHS IIpaBa
Biquy)KyBaua i HaOyBaya CTOCOBHO MaiiHa, sIKC¢ BU3HAYCHE Yy CIAIKOBOMY IIOTOBOpI, a
caMme: BiIUy)KyBad OTPHMY€ MPAaBO BUMAraTH BiJ Ha0yBaua HAJIC)KHE BUKOHAHHS PO3IO-
psUKEeHHS, 2 Ha0yBau BUMaraTH HE BiIUy)KyBaTH MaifHO, IO BU3HA4YeHe B JoroBopi. Lle
NOJOXKEHHs 4iTko He nependaudene cr. 1307 LIK VYkpainu, mpore Takuili BHCHOBOK
BUIUTMBAE 3 BKA3iBKM HAKJIAJCHHSI HOTApiycOM 3a00pOHM BiMIy)KECHHs 3a3HAYCHOTO B
JIOTOBOP1 MaiiHa. 3a 3aKOHOJAaBCTBOM YKpaiHH, NMPABOBI HACIHIIKW BUMHEHOTO CIIAIKO-
BOTO JIOTOBOPY BHHHUKAIOTh Y MOMEHT YKJIAQAEHHS JOTOBOpPY, a 33 3aKOHOIABCTBOM
HiMeuunan BOHH BUHHKAIOT 3 BIIKPUTTSIM CIIAILTHHH.

3BiJICH BHIUTHBA€E, IO CIAIKOBHH JOTOBIp 3a 3aKOHOJABCTBOM YKpaiHH Ma€e 3000-
B’SI3aJIGHO-TIPaBOBUH Xapaktep. FOpuanyHa cria 3000B’I3aHHS 3yMOBJICHA BIIKIIAIaTEHOO
YM CKOBYBIGHOI) YMOBOIO Ha IIJICTAaBI BIIKPUTTS CIAIIIMHHA, a00 BHKOHAHHAM 3000-
B’sI3aHHs, TOOTO PEYOBMI BUKOHABYHWI MPABOYMH BIKIATAETHCS JO MOMEHTY BiIKPHTTS
cnaamuHy [6, c. 153]. XapaktepHuM i yKpaiHCHKOTO 1 HIMELBKOTO 3aKOHOJIABCTBA € TE,
II0 CMHAAKOBUI OTOBIp Mae 3000B’sI3IBHUI XapakTep, Ha BiIMIHY BiJl 3allOBITY, 1 HE MOXe
OyTH 3MiHCHHI, CKACOBAHHI UM PO3IPBAHUI B OTHOCTOPOHHBOMY HOPSIIKY.

Binnosinno mo cr. 1308 LUK Ykpaiau cnaakoBuii AOTOBip MOxke OyTH pO3ipBaHO
CyZIOM Ha BHUMOTY BiquyKyBada abo HaOyBaua Ha MifICTaBi 3TOAU CTOPiH, 00 y BUNAAKY
HEHAJIE)KHOTO BUKOHAHHSA YMOB OTOBOPY CTOPOHAMHU. Y HIMEILKOMY IIPaBl pO3ipBaHHS
nependaueno § 2281, § 2290-2295 HIIY na mimcraBi OCKap KEHHS, CIIUIBHOI 3TrOau
CTOpIH a00 OXHOYACHOI BIAMOBH BiJ IOrOBOPY. 3araibHI ITOJI0KEHHS 3000B’I3a1ILHOIO
IpaBa B IILOMY BHIIaJKy HE 3aCTOCOBYIOTH, Ha BiAMIHY Bix cT. 651, 652 IIK Vkpainn,
3arajbHi MMOJOXKEHHS PO 3000B’SA3aHHS, IO IMOIIMPIOIOTHECS HA Il IIPABOBIAHOCHUHH 3
BU3HAYEHMMHU IIPAaBOBUMHM HaciigakaMu vy cr. 653 LK Vkpainu. [Ipore HIMENLKOMY ITpaBy
XapaKTepHa MOJXKIIMBICTH 3aCTOCYBAaTH HOPMH 3araibHoi yactuad § 116, § 117 HITY Tta
BHU3HAYECHO, 10 y BUMAJKY HEBHUCIOBIEHOI YMOBH, MPO 5Ky HEBIOMO IHIIIM CTOPOHI,
(PIKTUBHOTO UM yJABAHOTO NPABOYHHY, 3aCTOCOBYIOTHCS HOPMH 3arajIbHOi YaCTHHH.

Himenpke 3akonomaBctBo § 2274 HILY He momyckae yKJaJeHHS CIaKOBOTO JOTO-
BOpPY Ha MIiJICTaBi NIPEICTABHUIITBA Ta CTAaBUTH 3a BUMOTY OOOB’A3KOBE HOTapialbHE
nocBimyeHHs ioro. BiamosigHo g0 cr. 1304 IIK Vkpainu Ta ct. 55 3akony Ykpainu
«[Ipo HOTapiaT» CHaJKOBHU JOTOBIpP BUMHSETHCS B MUCHMOBIH (opMi Ta 00OB’I3KOBO
MOCBiTIy€ETHCS HOTapiycoM. 3a 3akoHoJaBcTBOM HiMewyunnu, y pa3i cMepTi CIiaaKoaaBIs
Bce Horo maiiHO (abo YacTHHA), BU3HAYCHE Yy CHAIKOBOMY IOTOBOpI, MEPEXOTUTH Y
BJIACHICTH craakoeMil. CaM (pakT ykIaJeHHs CIAJKOBOTO JOTOBOPY HE Ja€ MiACTaB
CTBEPKYBATH, III0 MPABO BIACHOCTI CHAJKOJABIS € OOMEKCHUM IPABOM CITaIKOEMIIS.
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[IpoTe, OOTpyHTOBYIOUM YMHCHICTH JAapyBaHHS CIIaJKOIABIIEM Yy BHUIIAJKy 3aIlOJisTHHS
IIKOAX KOHTPAreHTy, CIIaJKOEMENb Mae IPaBO BHMaraTH pO3ipBaHHS IOTOBOPY Ta
MTOBEPHEHHS Japy.

[IpaBoBe perynroBaHHS YKIIAJCHHS CIIaJKOBOTO IOTOBOPY B ABCTpii, YropuiuHi,
[IBeiinapii IpyHTYeTbCs Ha HiMelbKid mpaBoii cucremi. Ilogo HopM LluBimbHOTO
kozekcy Jlatsiiicekoi PecryOmiku, To BianosinHO A0 cT. 639 LIK JlaTsilicekoi Pecmy0-
JKW CMaJKOBHM JOTOBIp — 1€ yroja, BiAMOBIAHO J0 SIKOI OJHA CTOPOHA HAajae€ 1HILIN
CTOPOHI Y JEKiIBKOM 0co0aM MpaBoO Ha CHAANIMHY 4M i YacTUHY. XapakTepHUM s
i€l MPaBOBOI KOHCTPYKIIT € HaIIJICHHS CyO €KTiB I[LOTO JIOTOBOPY aKTHBHOIO 3aIlOBi-
JATBHOFO JTI€3JIATHICTIO, TAKOX BiJICYTHICTH OJJTHOCTOPOHHLOTO CKACYBaHHS IIPHU3HAYCHUX
CIIaIKOEMIIIB 32 I[IM TOTOBOPOM, OKPIM BHIIAAKY, KOJH CIIaAKOAABEIh HE 3aTUIIUB 32
c000¥0 MpaBa Mo-iHIIOMY PO3IMOPSIUTHCS CIIAJKOBUM aKTHBOM Ha BHITJIOK CBOET CMEPTI,
TaKOXX BIJCYTHS MOJIIHMBICTh OJHOCTOPOHHBOI BIIMOBH CITQJKOJABIISA BiJ BUKOHAHHS
YMOB CIIaJKOBOTO [IOTOBOPY Ta BHKOHAHHA IIOKJIAJAEHNX HA HBOTO 3000B’SI3aHE.
Bignmosigno o ct. 649 LK Jlarsiiicbkoi PecryOiiku, SKIIO MPEeIMETOM CIIaJKOBOTO
JIOTOBOPY € HEepyXOMe MaiHO, IO YiTKO MOIMEHOBaHE, YM yCe HEpyXOMe MalHO, IO
HAJIC)KUTh Ha TPaBi BJIACHOCTI CHAJKOMABIIO 332 YMOBAMH YKIAJCHHS JIOTOBOPY Ta
BHECEHHS JI0 3¢MEJIbHOT KHUTH, JIO CIAJAKOEMIIS Ma€ MepeiTH MaiHO CIaIKOIaBIIs MiCIIs
CMEpPTi OCTaHHBOTO.

Tob6to yci yroau, siki OynyTh yKIaJaTHCS LIOJO BiAUYXKEHHS LIbOTO HEPYXOMOIO
MaliHa TIOBMHHI BiOyBaTHCS 3a 3TOJU CIIAJKOEMIISA, IO 3a3HAYCHHWH Yy CHAJKOBOMY
ZIOTOBOPI, a caM cIlafkoeMeIb Ha0yBae MpaB 3aCTaBOIEPIKATEIS.

BucHoBku. [lopiBHIOIOUN CHIAJKOBHM JIOTOBIp 3a 3aKOHOJABCTBOM YKpaiHH Ta
3aKOHOMAaBCTBOM HiMeyunHH, MOXKeMO 3pOOHWTH BHUCHOBOK, IO IIMBUIEHWE KoIeKc
YkpaiHu BperyJiboBye 3000B’sI3aIbHO-IIPABOBI BIJIHOCHHH, SIKI TIOB’S3aHi 31 CIaIKyBaH-
HAM, KOTpi OOMEXEHI CMepTI0 0COoOH, SK BIOKIaJaIbHOK 00CTaBHHOM. BomHOoYac
3aKOHOAABCTBO HiMewyunHU BH3HAYA€E CIIAJAKOBHUI JOTOBIP CAMOCTIMHHUM BUIOM CHAIKYy-
BaHHS, IO CTOITh Ha OJHOMY MIabii 31 3alOBITOM 1 3aKOHOM, B SKOMY MiCTSAThCS
PO3TOPSIKSHHS 100 MPU3HAYCHHS CIIAJIKOEMIIB (HA BUMIAIOK CMEPTi 0COOM).

OkpiMm TOTO, HIMEIIbKe 3aKOHOJABCTBO YITKO 3IiMCHIOE BPETYJIIOBaHHS AaHUX Ipa-
BOBITHOCHH, BPaXxOBYIOUH IMOJBIffHY MPaBOBY MPUPOAY IIOTO ITOTOBOPY. MOXIHMBO, Ha
Mi/ICTaBl HEOJAHO3HAYHOTO PO3YMIHHS MPABOBOI MPHUPOAU IBOTO JOTOBOPY, CIIaKOBUI
JIOTOBIp HE HaOyBa€ 3HAYHOTO TMOIIUPEHHS 1 PLAKO TPAIUIAEThCS B HOTapiasibHIN Tpak-
T YKpaiHd. AJKe TIpaBoBa KOHCTPYKIiS € HEIOCTATHRO 3pO3YMIION0, & CaM MEXaHi3M
3aCTOCYBaHHS Ha CHOTOMHI € HE JOCTATHRO HAIPAI[LOBAHHM.

JlocBiz €BpOTIEHCHKUX KpaiH MPUBEPTAE YBAry BITUYM3HSIHUX HAYKOBIIIB IOJIO0 MEXa-
Hi3My BIPOBAPKEHHS €BPONCHCHKOrO 3aKOHOJABCTBA y BITUYM3HAHY MpPakKTHKY. Bpaxo-
BYIOUH €BPONEUCHKY KOHCTPYKIIIO CIIAAKOBOTO JOTOBOPY, YIACHHUKH ITUBLIFHHUX MPaBO-
BiTHOCHH MarOTh MOXKITUBICTh 3/I1IMCHIOBATH Peai3allifo CBOiX MpaB MO0 PO3MOPSAIKEH-
HS BJIACHAM MaiHOM, OCKUIBKH Ui YKPAlHCHKOTO 3aKOHOJABCTBA BOHA € BiJHOCHO
HOBOO. 3a BiJICYTHOCTI CIaJKOBOT'O IIPAaBOHACTYIHHUIITBA 10 KOHCTPYKIIi CIaJKOBOTO
JIOTOBOPY HE 3aCTOCOBYIOTH HOPMH CIAJKOBOTO IMpaBa, MPEAMETOM CIAaJKOBOTO JIOTO-
BOPY € MaifHO, KOTpe OOTsHKEHE MOKITUBICTIO PO3MOPSIKEHHS.

EdexTBHE BUKOpUCTAHHS ITi€] IPAaBOBOT KOHCTPYKIIT Ta BUKOPUCTAHHS CIIaJIKOBOTO
JOTOBOPY MOXKIIUBE Y Pa3i IETaJbHOTO PETIAMEHTYBAaHHS YMOB Ha3BaHOTO JOTOBOPY 3
MUTaHb YKIAJCHHS, 3MiHH Ta pO3ipBaHHS Ta 3 OJHOYACHUM BPaxXyBaHHSM JOCBIIY €BpPO-
neiicbkux Kpain. CaMe BUKOPUCTaHHS MTO3UTHUBHOTO IOCBINy 3apyOiKHUX KpaiH crpus-
THME 3allOBHCHHIO TPOTAJMH HAIlOHAILHOTO 3aKOHOIABCTBA y cdepi perystoBaHHS
CIIaTKOBOTO JIOTOBOPY.
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The article deals with the legal nature of an inheritance contract, specifies the essential
terms of an agreement as well as the legal status of the parties under the legislation of Ukraine
and the European Union. The significance of the inheritance contract in the system of
contracts of civil law of Ukraine is analyzed.

It is proved that the legal relations arising in the case of entering into an inheritance
agreement are also regulated by the general provisions of the Civil Code of Ukraine on
transactions. Chapter 90 of the Civil Code of Ukraine stipulates that the inheritance contract
should contain a binding legal model and a succession model.

Having examined the legislation of Ukraine, it is concluded that the inheritance contract
should be considered as a part of contract law. This contract regulates the transfer of property.
Despite the fact that the inheritance agreement is included in the sixth book of the Civil Code
of Ukraine, and despite the name of the agreement, the legal relationship of inheritance in this
case does not arise. The similarity of the inheritance agreement with succession reveals in the
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commonality of the main legal basis for the right to inherit from the heirs and the acquirer’s
right to ownership that occurs in the case the death of a natural person — the alienator.

It is found out that according to the provisions of the Civil Code of Ukraine, the essence of
the inheritance contract is that such an agreement defines the disposal of the alienator’s
property during his lifetime, but with the acquirer’s acquisition of the right to property after the
alienator’s death. The feature of an inheritance contract is that the property that is the subject
matter of the inheritance agreement is not applicable to the norm ensuring the right to a
mandatory share in the heritage.

The comparative analysis of the institute of the inheritance agreement by the legislations
of Ukraine and Germany is carried out. To be specific, the legal essence of the inheritance
agreement is determined, the problems of concluding and terminating the inheritance contract
are investigated, as well as the gaps concerning this legal structure in the domestic judicial
system are discovered.

It is also defined that the inheritance agreement was approved and received its further
development in German law. According to the doctrine of German law, the legal nature of this
type of agreement is that, on the one hand, it is an order in case of death, and, accordingly, is
one of the grounds of inheritance, and, on the other hand, it is a contract, i.e. agreement of the
parties on the heritage right in favour of a certain person, preventing it from unilateral change
or cancellation. The inheritance contract in German law has the following features, including:
1) it is an order in case of death; 2) it is a bilateral transaction, i.e. agreement; 3) the subject
matter of the contract is the right of inheritance; 4) the inheritance contract is one of the
grounds for inheritance.

Keywords: inheritance agreement, legal nature of the inheritance contract, subject of the
inheritance contract, alienator, acquirer.
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The article substantiates the essential characteristics of the legal framework, which,
according to the author, should be at the heart of the post-reform system of providing social
services to persons / families who have suffered / may be exposed to a difficult life circumstance
in Ukraine. These are: the obligatory application of measures to prevent a person / family from
falling into a difficult life circumstance; the obligation to stimulate, encourage and facilitate
independent / family participation in overcoming or minimizing a difficult life circumstance; the
best result of the social services for its recipient.

Certain problems of the state guaranteeing of the provision of social services in the
procedure of social prevention of difficult life circumstances are analyzed. The need for
legislative regulation of the effective availability of social services is determined.

The current Law of Ukraine «On Social Services» as well as by-laws are critically analyzed
for compliance with the above principles of providing social services. Corresponding amendments
to the legislation are proposed.

Keywords: difficult life circumstance, vulnerable groups of the population, social prevention,
recipient of social services, the best result of social services.
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Introduction. The urgency of providing social services to individuals / families who
are in difficult life circumstances or belong to the vulnerable groups is increasingly
attracting attention in the context of the need to build a new and effective mechanism for
the functioning of the system of such services in Ukraine. This is evidenced by the
content of the Decree of the President of Ukraine «On certain measures to ensure the
right of the citizens to high-quality and safe social services» [11], the Resolution of the
Cabinet of Ministers of Ukraine «On the establishment of a working group on improving
legislation on the development and regulation of the market of social services» [14] and
other acts of the Cabinet of Ministers of Ukraine and the Ministry of Social Policy of
Ukraine, more than thirty of which were adopted in 2020 alone [8].

Formulation of the problem. Reforming the system for the provision of social
services requires the definition of new orienting values on which it will be based, and
requiring an updated legal framework for the activities of all subjects of this system.
Consequently, the aim of the proposed research is to characterize some of the principles
of providing social services, which, according to the author, should become the
foundation of the post-reformed Ukrainian system of social services, as well as ensure
the personal and social effectiveness of its functioning.

© Synchuk S., 2021
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Presentation of the main material. Among the legal foundations of the new state
paradigm of social services in Ukraine, in particular, there should be: 1) the obligation to
apply measures to prevent a person / family from falling into a difficult life circumstance;
2) the obligation to stimulate, encourage and facilitate independent / family participation
in overcoming or minimizing a difficult life circumstance; 3) the best result of the social
service for its recipient.

The first principle — «the obligatory use of measures to prevent a person / family
from falling into a difficult life circumstance», reflects the priority task of the entire
system of providing social services: prevention in any form of the onset of a difficult life
circumstance or preventing the deepening of a difficult life situation dangerous for a
person / family and society.

The current Law of Ukraine «On Social Services» (Clause 1, Part 1, Article 2)
considers prevention of difficult life circumstances one of the main goals of the provision
of social services, in turn, involves the legislative consolidation of the mechanism that
should be applied to achieve the stated goal [13].

The philological interpretation of the term «prevention» is based on the Greek term,
which means «prevention», however, what is significant, formulated in The Great
Explanatory Dictionary of the Modern Ukrainian Language, only taking into account the
technical sphere and health care. The above additionally testifies to the uncommon use of
«precautionary measures» in other types of social activities, in particular regarding the
provision of social services [2, p. 1177].

Based on the analysis of the Law of Ukraine «On Social Services» in the prism of
identifying the norms that ensure the achievement of the declared goal of «preventiony,
we draw the following conclusions:

Firstly, Article 11 (Part 4, Paragraph 3) among the powers of regional state
administrations in the cities of Kyiv and Sevastopol, executive bodies of city councils of
the cities of regional significance, councils of united territorial communities provides for
«the implementation of measures to identify vulnerable groups of the population and
individuals / families who are in difficult life circumstances». At the same time, the list
of subjects outlined in paragraph 5 of «The procedure for organizing the provision of
social servicesy that show potential recipients of social services is much wider [9].

These provisions draw attention to the lack of laws in the legislation that would
properly ensure the effectiveness of the obligation «to identify vulnerable groups of the
population and persons / families in difficult life circumstances.» Subject list of
«detectors» (for example, these are: centers for the provision of free secondary legal aid,
as well as enterprises, institutions, organizations regardless of the form of ownership,
public associations, charitable, religious organizations, individuals - entrepreneurs and
individuals who provide social care services without carrying out entrepreneurial
activity, etc.) determines not obligated, but possible subjects, given their own
professional activities, may have information about potential recipients of social services.
Therefore, the identification of persons / families who are in difficult life circumstances
or potentially may be there, according to the current legislation is not a legal obligation
of any authorized body of the social services system. Legal obligations as a system of
regulations binding on the bearer (the authorized provider of social services) to guarantee
the subject of law (the potential recipient of social services) the exercise of his right to
prevent a difficult life circumstance and legal responsibility in case of non-fulfillment /
improper fulfillment of this obligation the appropriate entity. In addition, failure to fulfill
the authority to prevent difficult life circumstances is enshrined in the Law of Ukraine
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«On Social Services» as a legal basis for bringing authorized officials to legal
responsibility.

Article 3 of the Law of Ukraine «On Social Services» deserves additional criticism
[13].

Among the principles that the legislator has defined as basic, there is no principle of
state guarantees for the provision of social services. To implement this principle, Article
29 «Liability for violation of the requirements of the legislation on social services» of the
specified normative act must acquire a better (and not declarative) content: with a list of
comprehensive legal grounds for bringing to legal responsibility, its types and application
procedure. As amended, Article 29: 1) provides that «persons guilty of inaction in
organizing the provision of social services, violation of the requirements of the
legislation on social services, shall be held liable in accordance with the law»; 2) has not
received any practical application due to the lack of clarity and blanket rules.

Secondly, Article 16 (Part 1, Paragraph 1) determines that one of the types of social
services are the services aimed at social prevention (prevention of difficult life
circumstances and / or getting a person / family in such circumstances) [13]. It is
important to note that from the content of the Law of Ukraine «On Social Services» it is
impossible to identify services, the target direction of which is prevention. «The
procedure for organizing the provision of social services» does not contain any subjects,
content, or procedures for the provision of services with a preventive purpose [9].

Clause 11 of Part 6 of Article 16 of the Law of Ukraine «On Social Services»
identifies social prevention as a basic social service. The substantive characteristics of the
«social prevention» service are contained in the «Classifier of social services» (see
Section 11, Code 007.0) [7] and «State standard of social services for social preventiony
[5]. Analyzing them, we conclude that this service does not ensure the achievement of
the legislative goal — «prevention of difficult life circumstances» and requires substantive
adjustments by making changes to the relevant regulatory legal acts. For completeness of
the description, let us quote its definition: «a social prevention service is a set of
activities carried out by an entity that provides social services aimed at preventing,
limiting and stopping negative social and personal (behavioral) phenomena and their
consequences in the social environment and is implemented with the help of various
instruments of influence of a social, legal, pedagogical, psychological nature» [5]. In this
interpretation, the social prevention service is a type of social work, as evidenced by the
scientific research in this area of relations [6].

More effective, in our opinion, would be the practice of a clear legislative definition
of the goal of each basic social service in the Classifier of Social Services. Thus, the
system of social services will acquire clear contours of their application both for potential
recipients of social services and for providers. Proposals in the Social Service Classifier
can serve as an example [15].

Another option is to establish in the Law of Ukraine «On Social Services» a norm
according to which each of the statutory social services can also be provided with a
preventive purpose.

Clarity and consistency of legislative provisions on the mechanism for the
preventive use of social services is important in the context of building an effective
mechanism for the realization by a person / family of the right to social services and
high-quality social integration into society.

Summing up, we believe that the essential characteristics of the principle of
providing social services — «the obligation to apply measures to prevent a person / family
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from falling into a difficult life circumstancey, with subsequent reflection in the norms of
the Law of Ukraine «On Social Servicesy» should be:

1) the prevention of difficult life circumstances or the state of a vulnerable group of
the population as a component of the system of social services is declared as the duty of
the authorized entities of the system for the provision of social services with the
corresponding legal consequences;

2) a clear legislative definition of a person (personally) by position responsible for
identifying and supporting individuals / families in this state within the specific territorial
units (state, administrative-territorial unit, territorial community, starosta’s district, etc.);

3) in the case when, based on the results of an assessment of the needs of the
recipient of social services, his potential opportunity to avoid the «red line» of a difficult
life circumstance and further independent social integration or adaptation, the priority
should be the direction of state and non-state social services to achieve such a result.

A logical continuation of the above is the legal basis for «the obligation to stimulate,
encourage and facilitate the independent / family participation of the recipient of social
services in overcoming or minimizing a difficult life circumstance.» Indeed, unlike social
payments, the target direction of the functioning of the system of social services should
be the creation of all conditions for the independent life of individuals / families, the
restoration of the necessary skills for their full integration into society, overcoming /
minimizing the influence of such circumstances on each person in need. The current Law
of Ukraine «On Social Services» needs to be supplemented with norms defining the legal
conditions and the procedure for implementing this principle.

In the mechanism of receiving a social service, it is not the service itself (as a
process, ongoing activity) that is socially important and personally valuable, but the
result of the activities of state / non-state social services. Its external manifestation is:

1) prevention of a difficult life circumstance (avoidance of a person / family getting
into a difficult life circumstance or withdrawal of a person / family from the status of a
vulnerable category of the population);

2) overcoming difficult life circumstances (exit of a person / family from a status
such that it is in difficult life circumstances, ensuring the possibility of a person / family
to carry out high-quality life activities outside the system of social services);

3) minimizing the negative consequences of difficult life circumstances (ensuring
favourable conditions for the life of a person / family who are in difficult life
circumstances, social conditions at their place of residence and maximum compensation
for the impact on a person / family of difficult life circumstances to ensure the best
conditions for its life, adaptation to the social environment).

The current Law of Ukraine «On Social Services» (Clause 15, Part 1 of Article 3)
calls one of the principles of providing social services, which can be associated with the
effectiveness of a social service for its recipient, «ensuring a high level of quality of
social services.» The implementation of this framework is due to the application of
several articles of the Law of Ukraine «On Social Servicesy.

First of all, under Part 1 of Art. 17, social services are provided by the providers of
social services of the state, communal, non-state sectors, regardless of funding sources,
in accordance with state standards of social services. The essential elements of the state
standard of social services are the meaning, volume, norms and standards, conditions
and procedure for the provision of social services, indicators of their quality (Clause 2,
Part 2, Article 17). Additionally, it should be noted that an integral part of the state
standard of social services is compliance with the requirements to ensure the required
level of its availability. The legislative definition of the content of the availability of
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social services as a principle of their provision is already the object of scientific
criticism [17, p. 135-138].

The essential content of the principle of accessibility should be based on
international standards declared in the direction of the implementation of the European
Social Charter and the conclusions of the European Committee of Social Rights (in
particular, on the content of Article 14 of the European Social Charter) [18, p. 154-156].
The legal basis for «accessibility», in our opinion, should consist of several aspects:
territorial, financial, information and consulting, organizational and technical.

Territorial accessibility should provide for the reformatting of the system of
providing social services by creating or attracting a system of providers of basic social
services that is appropriate in terms of geographical location and coordinated according
to the specific needs of the population of the administrative-territorial unit / territorial
community. The second, no less important, aspect of this principle is the priority of the
provision of social services at the place of residence of the recipient of the social service
or, if necessary, within the territory of the territorial community, or at the location of the
closest provider of social services of a particular type corresponding to the needs of the
individual / family.

The current Law of Ukraine does not provide for a legal mechanism for the
implementation of the right to social services, taking into account their availability across
the territory. And provided for in paragraph 8 of Part 1 of Art. 3, the principle of
accessibility is legally enshrined in one subparagraph with the principle of «openness»
and is meaningfully close to ensuring information awareness of citizens about the system
of providing social services.

Another component of the legal framework for accessibility is financial. We
formulate its content taking into account the norms of the current Article 28 of the Law
of Ukraine «On Social Servicesy»: full budgetary support of the system for the provision
of basic social services to individuals / families who, in accordance with this Law, are
entitled to receive free social services, as well as an equivalent to the average monthly
total income of a person / family and the cost of the service the rate of payment for its
provision in the event of full or partial payment by recipients or third parties of the social
service.

The principle of financial inclusion is also important in the context of the
standardization of social services. The procedure for the development of the state
standard for social services (Clause 1.3) determines the targeted use of social service
standards. In particular, they are used for: organizing the provision of social services;
evaluation, monitoring and control of the quality of social services; determination of the
tariff for paid social services [10]. However, a study conducted by the Ukrainian Helsinki
Human Rights Union on Ukraine's implementation of the European Social Charter
(revised) confirms that the financial use of social service standards to determine the cost
of social services is a problematic issue. In the Methodological Recommendations for
calculating the cost of social services, the term «state standard of social services» is used
only once: «food products purchased for catering for recipients, if it is provided for by
state standards of social services» [1, c. 40].

The information and consulting aspect of the principle of accessibility is the only
one, the essence of which is defined in the current legislation on social services. In
particular, clause 1.2 of the Procedure for the development of the state standard of social
services provides that the Standard defines «the requirements for ensuring the required
level of accessibility of social services in general, as well as at each stage of their
provision», and clauses 1.4 and 5.2.4 determine the content «accessibility» through the
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obligation to provide full information to all citizens - potential recipients of social
services about social services, the conditions and procedure for its provision in all
available forms [10].

And finally, one more aspect of accessibility is organizational and technical, which,
in our opinion, can be formulated as: creating conditions for unhindered access of
potential recipients of basic social services to the infrastructure of the system for
providing basic social services, including using digital technologies. The Law of Ukraine
«On Social Services» lacks norms that ensure the implementation of this legal
framework. Therefore, it should be supplemented taking into account the norms of
Section V «Creation of conditions for unimpeded access of persons with disabilities to
social infrastructure» of the Law of Ukraine «On the Fundamentals of Social Protection
of Persons with Disabilities in Ukraine» [12].

In accordance with paragraph 4 of Part 2 of Art. 8 of the Law of Ukraine «On Social
Services», «monitoring the provision of social services, assessing their quality and
monitoring compliance with the requirements established by the legislation on social
services» is the final stage in the provision of social services. The applied aspect of
monitoring and assessing the quality of social services in Ukraine, possible ways to
improve it based on the experience of other states are considered in economic research
[4]. We believe that the monitoring procedure is of public importance and should be
applied not only in the context of reporting and assessing the effectiveness of the entire
nationwide system for the provision of social services or for its territorial features, but
also to determine the needs of the population of the state / administrative-territorial unit
in social services. On the other hand, the assessment of the quality of social services
should be considered solely taking into account the individual / family performance of
the received social services.

In addition to the elements already mentioned, such a component of the procedure
for obtaining a social service as the obligatory consideration of the opinion of a person /
authorized family member within the limits of the parameters of her (person / family)
basic needs by types of social services, objectively determined when assessing by social
workers, is becoming acute. The need to supplement the Law of Ukraine «On Social
Services» with a norm providing for the dominant opinion of the recipient of social
services was justified by I. Voloshyn [3, c. 14]. The researcher proposed to supplement
Part 2 of Art. 20 of the Law of Ukraine «On Social Services» norm on the priority of the
right of a potential recipient of social services to choose the necessary types of social
services, which in accordance with the results of the assessment conducted by social
workers meet his needs. The relevance of such an innovation is confirmed by case law on
changes / adjustments to the types of social services provided to a person [16].

Summarizing, we believe that the modern mechanism for realizing the right of a
person / family to social services requires replacing the legislative principle of providing
social services from «ensuring a high level of quality of social services» to «the best
result of a social service for its recipient.»

Summary. Legal bases as norms-principles, guiding ideas always serve as
«frameworks, standards» for the formation of an integral system of norms regulating a
certain type of legal activity. Consequently, the consolidation in the new Law of Ukraine
«On Social Services» of the principles given in the study among the basic principles on
which programs for the provision of social services to persons / families in difficult life
circumstances are based have signs of a vulnerable group of the population in Ukraine,
contribute to the construction of a mutually agreed system of state guarantees rights of
citizens in this area and effective implementation of their rights for a person/family.
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A0 IIATAHHS ITPO OHOBJIEHHSI IPABOBUX 3ACA /L
HAJAHHSA COHIAJIBHUX ITOCJIYT B YKPAIHI

C. Cunuyk

Jlvgiecokuii nayionanenuil ynigepcumem imeni leana @panxa,
eyn. Yuisepcumemcoka, 1, Jlvsis, Yrpaina, 79000,
e-mail: synchuksvit@gmail.com

OO6rpyHTOBaHO CYTHICHY XapaKTepuUCTUKY NpaBoOBKX 3acad, ki, 3a NepekoHaHHAM aBTopa,
NMOBWHHI OyTM B OCHOBI NOCTPEOPMOBAHOI CUCTEMW HafaHHA CcoujanbHUX nocnyr
ocobam/ciM’am, aKi 3a3Hann/mMoXyTb 3a3HaTN BNAMBY CKNaAHOI XXUTTEBOI 06CTaBNHU B YKpaiHi.
Takummn HasBaHO: 060B’A3KOBICTb 3aCTOCYBaHHA 3axOAiB 3anobiraHHa noTpannsHHSa ocobu/cim’i y
CKMagHy XWTTeBY OOCTaBUHY; OOOB'SA3KOBICTb CTMMYSIOBAHHS, 3A0XOYEHHSI Ta CNPUSIHHS
CaMOCTINHIW/CIMENHIN yYacTi Wwoao nogonaHHsa abo MiHiMisauii cknagHoi XUTTEBOT 06CTaBUHY;
HayKpaLlLoro pesynbTaTy couianeHol nocnyru Ans i oTpumyBsaya.

KpuTnyHo npoaHanizoBaHo YvHHMI 3akoH Ykpainu «[1po couianbHi nocnyrv» Ta nigsa-
KOHHI HOPMaTMBHO-MPaBOBi akTW LWOAO BiAMNOBIAHOCTI Ha3BaHMM MpPUHUMNAM HagaHHA
coujianbHuMx nocnyr. 3anponoHoBaHO BiAMOBIAHI 3MiHN 0 3aKOHOAABCTBA.

CyTHICHUMM XapaKTepuCTUKaMy MPUHLMMIY HagaHHSA couianbHUX nocnyr — «0boB’s3Ko-
BICTb 3aCTOCYBaHHA 3axOAiB MOMNEPedXeHHs NOoTpanmnsHHA 0cobu/CiM'i y CKnagHy XWTTEBY
o6CcTaBuHy», i3 HacTynHuUMm BigobpaxeHHAM y Hopmax 3akoHy YkpaiHu «[lpo couianbHi
nocnyrmy» Bu3Ha4eHo: 1) npodinakTuka CKNagHWX XWUTTEBMX OOCTaBMH YW CTaHy BpPa3nuBeoil
rpynM HaceneHHsa K CKNagoBa CUCTEMW COLUjanbHMX MOCMYr OeKnapyetbes sk 060B’A30K
YMOBHOBAXEHMX CUCTEMU HaJaHHS couianbHMX nocnyr cy6’ekTiB i3 BiANOBIAHMMU NMPaBOBUMMU
Hacnigkamu; 2) yitke 3akoHoAaBye BM3HAYEHHst ocobu (mepcoHarnbHO) 3a Mocagoto, BiAMo-
BiJanbHOI 3a BUABMNEHHSA Ta NioTPUMMKY ocib/cimelt, Wwo nepebyBatoTb y 3a3Ha4YeHOMY CTaHi B
MeXax KOHKPETHWX TepuTopianbHWX OAMHUUL (OepXaBu, agMiHICTPaTUBHO-TEpPUTOPIanbHOI
OOMHULI, TepuTOpianbHOI rpoMazmn, CTapOCTUHCLKOrO OKpYry Towlo); 3) y Bunagky, konu 3a
pesynbTaTamu ouiHKM NoTped oTpuMyBaya coujianbHOi NOCMyrM € NOTEHLNHA AOro MOXIMBICTb
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YHUKHEHHSI «4YE€PBOHOI JiHii» CKNagHOi >XUTTEBOI OOCTaBMHM Ta Mofanblue caMOoCTiliHe
coujanbHe iHTerpyBaHHsa Y aganTauisi NpiopuTeToM NOBWHHO BYTW CNpSMYBaHHSA AepXKaBHMX
Ta HefepxaBHUX colianbHMX Cny6 Ha JOCATHEHHS Takoro pesynbTaTy.

OkpecneHo feski npobnemun AepXaBHOro rapaHTyBaHHS HagaHHSA couianbHUX Nocnyr y
npouenypi couianbHOi NPOMINakTUKNA CKNagHUX XUTTEBUX OOCTaBMH. Y KOHTEKCTi peanisauii
LUbOro MPUHUMMY MpoaHani3aoBaHo 3MIiCT CT. 29 4mHHOro 3akoHy YkpaiHn «[lpo couianbHi
nocnyrny, 3anpornoHOBaHO LUNSAXW Ti YAOCKOHANEHHS.

AprymeHTOBaHO NOTpeby 3aKOHOAABYOrO BpEryrnoBaHHA eeKTVBHOI OOCTYMHOCTI coLlianbHUX
nocnyr. [loBeAeHo, WO B OCHOBi CYTHICHOrO HarmoOBHEHHS 3MICTY MPWHUMNY AOCTYMHOCTI Mo-
BVHHI OyTK cTaHgapTy €BponencbKol couianbHOi XapTii Ta BUCHOBKM €BPOMNEnCchbKOro KOMiTeTy
couianbHMx npas. [paBoBy 3acagy OOCTYNHOCTI couianbHOT NOCAYrM PO3rASHYTO Y AEKifbKOX
acnektax: TepuTopianbHoMmy, iHaHCOBOMY, iH(POpMaLiHO-KOHCYNbTaLiIHOMY, OpraHisaLi-
HO-TEXHIYHOMY.

MigTpmaHo HeoOXiOHICTL 3aKOHOOABYOrO 3aKPIiMNEeHHS OOOB’A3KOBOrO BpaxyBaHHS
OYMKM MOTEHUINHOro oTpumysada (ocobu/ciM’i) Woao BMAIB couianbHUX nocnyr, ki opMy-
BaTUMYTb |HOMBIAyanbHUIA NNaH oTpuMyBaYa nif Yac nNpoueaypu OuiHIOBaHHA 1oro notpeb y
MeXax, BU3HaYeHUX couianbHUMK NpauiBHUKaMKU BiAMOBIAHO OO 3aKOHOOABCTBA Ta AepXKaBHMX
cTaHgapTiB couianbHUX NOCAYT.

Knrodosi crioea: cknagHa xutteBa obcTaBMHA, BPa3NuBI rPynu HaceneHHs, couianbHa
npodinakTvka, oTpuMyBay coLianbHOI NOCMyrn, HanKpaLui pesynbTaT couianbHOT MOCNYru.

Cmamms: Haditiwna 0o pedakuii 10.03.2021
nputiHama do Opyky 18.05.2021
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HOPMMU-IIPUHIUIIA Y ITPOEKTI
TPYJOBOI'O KOJEKCY YKPAIHU

0. Cmacie

Jlvsiscokuii HayionanvHull ynigepcumem imeni Isana @Opanka,
eyn. Yuieepcumemcwka, 1, Jlveis, Yrpaina, 79000,
e-mail: stasivoksana2304@gmail.com

HocnigpkeHo Hopmy npoekTy Tpygosoro kogekcy Ykpainn 2019 p., Aka 3akpinnoe npuHLmMnm
TPYAOBOro npasa. 30Kpema HarorolweHo Ha TOMy, Lo cepef HOpM npasa ocobnuee 3HaYeHHS
3aiMaloTb HOPMU-MPUHLMMNK, OCKIMbKA Came BOHW 3aKpinmiolTb YCTaHOBYI 3@ CBOIM 3MICTOM
MOMNOXEHHS, AKi BU3HAYaloTb Yy NoAanbLIOMY OCHOBU LiSfbHOCTI AepxaBsu, il opraHis Ta iHLWnX
cy6’exTiB. BnepLue 3anponoHoBaHo y TPyAOBOMY 3aKOHOAABCTBI 3aKPinUTW NPUHLMMKN TPYOO0BOro
npasa y 3MiCTi NPOEKTy TPyAOBOro KOAEKCY.

3Baxatoun Ha Te, O HOPMU-NPUHLUMMNM MOBHOK MIpOK MatoTb BigobpaxaTtu Ta 3akpinso-
BaTU MPUHLMNW NpaBa, a TaKoX CryrysaT OPIEHTUPOM ANSA iXHbOTO TIYMaYeHHsi, 3anporoHo-
BaHO 3aKPiNWTWM Taki HOPMWU-MPUHUMNK: 3abOPOHY AMCKPUMIHALT y TPyLOBUX BigHOCMHAX Ta
3abe3neyeHHs npauiBHUKaM, siKi 3a3Hanu Takol OWCKPUMIHAUii 3aXUCTy Yy BCTaHOBMEHOMY
3aKOHOM MOPSAKY; 3aXUCTy MpaB Ta iHTepeciB NpauiBHWKIB ¥ CyAi y pasi NOpYLUEHHs TPyOoBUX
npaB Ta BiALKOAYBaHHA 3anodisiHOI LUKOAW; PIBHICTb Npas i cBOGOA npauiBHYKIB, Y TOMY Ynchi
3abe3neyeHHs AudepeHUialii Woao yMoB npaui; nNpuHUMN 3abe3nevyeHHs npaBa  KOXHOro
npauiBHMKa Ha rigHi yMOBW npau; npuHUMn 3abe3neyveHHst 3axmcTy NpauiBHYKIB Bid HE3AKOHHOIO
3BiNIlbHEHHS; 3AiNCHEHHSA Harnsay i KOHTPOSO 32 AOTPMMAaHHSAM TPYAOBOro 3aKOHOAABCTBa.

Knroyosi crioga: npyHUMN npaea, HopMa-npuHLUMN, NpauiBHYK, NPoekT TpyAoBOro Koaekcy.

DOI: http://dx.doi.org/10.30970/vla.2021.72.097

JloBomi TpHBanmMiA TIepiox dYacy cepeil NMPEICTaBHHKIB HAayKH TPYAOBOTO IIpaBa
BEJIETHCS TUCKYCIs MO0 3MicTy TpymoBOro KoJeKkcy, SKuid Mae 3aMmiHATy Airounid K3mll
VYkpainu. CBOi KOPEeKTHBH Yy 1110 TUCKYCito BBesa y orojomnieHa BOO3 y 6epesni 2020 p.
naHzaeMiss KoBif-19, sika mpu3Bela CBOEI HYEPror A0 CEpPHO3HUX COIiaIbHO-EKOHO-
MIYHHUX HacHiAKiB. 30KpeMa, Ha MPaKTHILll MOYaId 3aCTOCOBYBATH AMCTAHIIIIHY Mpallto,
sKa B TPYJOBOMY 3aKOHOZIaBCTBI Mai’ke He BPEryJibOBaHa. Y IIbOMY KOHTEKCTi 0cOoOJIiBe
3HAYECHHS Ma€ JOCHiKCHHS HOPM-TIPUHIMINIB, SIKi € OCHOBHMMH KPUTEpIsIMH IS
BU3HAYEHHS ITOJIAJIBIIIOTO 3MICTY HOPM TPYZOBOTO IIpaBa.

Cepen cydacHHX HAYKOBIIIB BUBUCHHIO IIi€] TIPOOIIEMAaTUKH OYIIN MPUCBSIYEHI Tparli
B. Auapiisa, O. ApcentheBa, B. Bypak, B.€pbomenko, I. XKurankin, A. Komnomii,
O. Kononenko, /. [1anpkoB, O. Crapuyk Tomio. BogHowac cBoro dacy Oylio 3axUIIEeHO
JIeKiJbKa JHCEpTaIlil IMOJ0 JOCHIIDKEHHS TMPUHIUITIB TPYJOBOrO IpaBa, 30KpeMa
O. 4. JlaBpiB 3axmcTHia HAyKOBY Ipamio Ha TeMy «CHCTeMa NIPUHIUIIB TPYIOBOTO
mpaBa YKpaiHW», a MOHATTIO MPHUHIWIIB TPyaoBoro mpaBa €C MPHCBSICHO PO3ILNT
nuceprariiinoro pocmimpkeHas O. M. [lapmopic. He3Baxaioun Ha JOCHTh aKTHBHY Hay-
KOBY [iSUIBHICTh IOJ0 BUBUYEHHS NPHHLUIIB TPYAOBOTO IpaBa TeMa 3alUIIAETHCS
aKTyaJIbHOIO, BPaXxOBYIOUM COLIATbHO-CKOHOMIYHI 3MIHM y HaIliil KpaiHi, 0COOIUBO Ie
CTOCYETHCS] HOPM-TIPUHIIHIIIB.

VY 3B’3Ky i3 BUILE3a3HAUCHUM METOK CTATTi € JOCTIKECHHS HOPM-TIPUHIINIIIB, SIKi
3aIpOIIOHOBAHO 3aKPIlTUTH MIPOEKTOM TpyAOBOTo KOJIeKcy YKpaiHu.

© Cracis O., 2021
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3arajbHOBIZIOMUM € TOW (hakT, IO HOpMa MpaBa € 3arajJbHO000B’ SI3KOBUM Ta (op-
MaJIbHO BU3HAYECHUM IPABHJIOM ITOBEIiHKH JIIOJMHH, SKE BCTAHOBIIOETHCS a00 CaHKIIIO-
HYETHCS JICPKABOIO, a TaKOX 3a0e3NedyeTbes 3aco0aMu JiepyKaBHOTO mpumycy. Kpim
TOr0, Taka HOpPMa MOXE BCTAaHOBIIOBATH OCOOJIMBOCTI CBOOOIW TOBEHIHKH a0o
3aKpIIUTIOBAaTH Mipy B1THOCHOI CIIPaBEAIMBOCTI IOJ0 MOBEIIHKU Cy0’ €KTIB 3 OIIAY Ha
IxHill comianpHuii cratye [1, c. 279].

BonHouac 3ayBa)xuMo, 110 HOPMH IIpaBa 3a CBOEIO CYTTIO MalOTh pi3HE 3HAYCHHS,
TOMY MOXYTh TIYMAuUTHCS Ta 3aCTOCOBYBATHCS MO-pi3HOMY, y 3B’SI3KY 3 YHM IOJi-
JSFOTHCS HAa MEBHI BUAU. A caMe: HOPMU-IIPUHLIUIY, HOpMH Ae(iHiNii, HOpMH-IIIIL Ta
HOPMH-PO3paxyHKu [2, c. 582-583]. Cepen uux HOpPM OCOOJMBE 3HAYCHHS 3alWMalOTh
HOPMU-TIPUHIIMITA, OCKUIBKH CaMe BOHH 3aKpiIUTIOIOTH YCTaHOBYI 3a CBOIM 3MiCTOM
TOJIO’KEHHS, SIKI BU3HAYAIOTh Y MOJATBIIOMY OCHOBH JISUTBHOCTI JIep)KaBH, i OpraHiB Ta
IHIIHX CYO’ €KTIB.

VYneprie 3akpiluTH Taki HOpMHU TpaBa Oyio 3pobieHo crpoly mpu (opMyBaHHI
smicty npoekty TK Vkpainu [3]. Tak cT. 2 1p0ro npoexty orpumMana Ha3By «OCHOBHI
MIPUHIAIIN TPAaBOBOTO PETYNIOBAHHS TPYAOBHX BimHOocHH». OKpiM TOro, B Hill Takox
OyI0 3po0IieHO crIpoOy 3aKPINUTH MEPEITiK TAKUX MPUHLIHUIIIB.

Haranaemo, 1110 TiTyMauuTH HOPMH TIpaBa MOJKHA OyKBaJbHO, TOOTO HOpPMA IIpaBa 3a
CBOIM PO3YMIiHHSM IIOBHICTIO 30ira€Thcsi 3 MEBHUM HOPMATHUBHO-TIPABOBHM ITPUIIHCOM,
HOro TeKCTyaJbHUM BUpaXeHHSIM. HaToMicTh iHKOMM 3MiCT KOHKPETHOI HOPMU MicJs ii
TIIyMaueHHs] MOXX€ BUSBHTHCS IIMPIIMM, aHDK 1 OyKBaJIbHE 3aKpilUICHHS (PO3ILUPIO-
BaJIbHE TIyMadeHHs), a00 K HaBIIaKH, KOJU 3MICT caMOi HOPMHU PO3YMIEThCS ByXKUe 3a
TEKCT, 3aKpIIUICHUH Y HOPMATHUBHO-TIPABOBOMY aKTi, MA€EMO CIIpaBy 3 OOMEKYBAIbHUM
TIYMaYCHHSM.

Cepen HOpM™- TIPUHIIMIIIB, SIKi MPOTIOHYETHCS 3a1<p1nmn y [poekri TK, moxxemo
3yCTPIiTH pi3HI BUAW TIYMAaueHHS, IO CBOEIO YEProOl0 MO-pi3HOMY BIUIMBAE HA 3aCTOCY-
BaHHS TaKHX YCTaHOBYHMX HOPM.

[ mpukiany, € HOpMHU-TIPUHIINIH, SIKI MOJKHA TIYMAUUTH 3HAYHO IMUPIIE, aHiXK
chepa niit TK, y sikoMmy BiH 3akpimitoerbea. OJHI€0 3 TakuX € cBoOoJa mpalli, 0
OXOIUTIOE IIPABO HA MPAIlio, AKy KOKCH BUIBHO 00Hpae ab0 Ha SIKY BIJIbHO IOTOJKYEThCS
(m. 1 cr. 2 mpoekry TK). Ilo-mepiiie, mpUHIUMI CBOOOAM Mpalli MOJSrae y TOMY, IO
JTrOAMHA MOXe obupatu coli Ty GopMy Ipall, sika i HalOLIbIIe MiIXOAUTH BUIBHO Ta
6e3 Oyap-axkoro mpumycy. lle He 000B’43KOBO Mae 6yTI/I TPYIOBHH JIOTOBIp, SIKMH €
OCHOBOIO BUHMKHEHHS TPYJOBUX MPABOBIIHOCHH, aje 1 TPYAOBA YrOJa, 4M TO KOHTPAKT
3 BIICBKOBOCITYXOO0BIIEM, U cny>1<6a B OpraHax BHYTpIIIHIX cmpas Tomo. Tomy TpaBo
Ha TIpaIio He MOXKHA ITOB’SI3yBATH TIJIBKH 3 TPYAOBHM JOTOBOPOM, SIKHH € TUTHKU OJHI€I0
3 ¢dopm peamizanii uporo npasa [4]. Omxke, y npoekti TK noIineHO 3akpimutu came
cBO0OOTY YKIIaJICHHS TPYAOBOTO JIOTOBOPY, @ HE CBOOOY Mpalli.

[To-npyre, MOHATTS MpaBa Ha TPAI0 € IMAPIIUM, aHDK TMOHATTS CBOOOIM Ipaili,
aKe, sIK 3aKkpiruieHo B cT. 43 KoHctuTymil YkpaiHu «KokeH Mae MpaBo Ha IpaIlio, o
BKITIOYA€ MOXKITUBICTH 3apOOJIATH cO01 Ha )KHUTTS IMpalieto, Ky BiH BiIbHO o0upae abo Ha
SKY BUIBHO HOTOXKYEThCs». [Ipy boMy AepikaBa ax HiSK HE TapaHTye KOXXHOMY Miclie
po0oTH, a TIIBKH CTBOPIOE PiBHI YMOBH IIOJI0 JIOCTYIY A0 Hei. 30kpema, sl TIOBHOTO

3MiHCHEHHsS TpoMaJsHaMU IIpaBa Ha Tpalio JIepKaBa rapaHTye piBHI MOXJIMBOCTI Y
BI/I60p1 npodecii Ta poxny pr}]OBOl TiSTBHOCTI, pean13013ye IpOTpamMu npO(beCMHo—
TEXHIYHOTO HaB4YaHHA, HII[FOTOBKI/I i HepeHl}lFOTOBKI/I Ka}lplB BI,Z[HOBIJIHO a0 CYCHIHBHI/IX
notped (4. 2 cr. 43 KoHcruryii YKpalnn) Ane 3ayBaxuMo, 110 11€ HE rapaHTye MOBHOI
3alHATOCTI TSI BCiX Oaskaroumx peam3y13am TPaBo Ha MpALI0, TOMY HPHHIMII 3abe3re-
YEeHHsI TIOBHOI 1 MPOIYKTUBHOI 3alHATOCTI MpariBHuKiB (1. 4 cT. 2 npoekt TK) peanizy-
BAaTH SIK TAKW HEMOXIINBO, a TOMY H 3aKPIIUTIOBATH SIK HOPMY ITpaBa HEMAE 3MICTYy.
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TicHO MOB’si3aHMIA 13 MPUHIUIIOM CBOOOJAM Mpalli NPUHIMI 3a00pOHH TPUMYCOBOT
npalti, sIKKd y MPOEKTi BiAMOBITHO 3alPONIOHOBAHO 3aKPIMUTH TOPYY 13 3a00POHOI0 JTUTSI-
4ol mpaii, 0 BBAKAEMO POOUTH HenouiabHO. Tak, MoBHA 3a00poHa MPUMYCOBOI Mpali
3akpimureHa Takox y Koncrurynii Ykpainu 4. 3 cr. 43. [Ipr npoMy 1110710 HEHOBHOIIITHIX
y IIbOMY OCHOBHOMY aKTi TUIBKU BKa3aHO, IO IXHs Mparlsd 3a00poHsIEThCs Ha HeOe3mey-
HHX IS iXHBOTO 310pOB’st poboTax (4. 5 cT. 43). Tepminy autada npars KoHcTuTywis
VYkpainu He MicuTh. Takox Harazaemo, o 3rifHO 31 3akoHOM Ykpainu «IIpo aepikaBHY
JIOTIOMOT'Y CIM’SIM 3 AITbMH» AMTHHA — 1Ie 0co0a BIKOM 10 18 poKiB (MOBHOMITTS), SKIIO
BOHA He HaOyBa€ IpaB NOBHONITHROI PaHIIIe Y BUIMAAKaX BU3HAUYCHUX 3aKOHOJABCTBOM.
A BiamoBigao o cT. 188 K3nll YkpaiHu BiK, 3 SKOTO JOMYCKAETHCS TPUHHSTTSA Ha
po0OTy, CTAaHOBUTPH MIICTHAMIATh POKiB. [Ipu mboMy 3a 3roJior0 OfHOTO i3 6aThKiB a0
0coOH, M0 HWOTo 3aMiHIOE, MOXKYTh, SIK BHHSATOK, NMPHUMMATUCS Ha POOOTY 0COOW, SKi
JOCATIIA ITSATHAIIATH POKIB. A JUIsl TIATOTOBKH MOJIOMI 1O TPOIYKTHBHOI TIpalli
JIOITYCKAETHCS IPUUHATTS HA pOOOTY YYHIB 3arajJbHOOCBITHIX IIKLJI, MpodeciiHO-TeXHIY-
HUX 1 CepeliHiX clelialbHUX HaBYAIIbHUX 3aKJIaJiB JJIs BUKOHAHHA JIETKOT POOOTH, 110
HE 3aBJa€ MIKOJH 3JJ0POB’I0 1 HE MOPYILYE MPOIeCy HABUAHHS, Y BUTBHUH BiJ] HABUaHHS
Yac MO JAOCSITHEHHI HUMH YOTHUPHAMIITHPIYHOTO BIKY 3a 3rOJOK0 OIHOTO 3 0aThKiB a0
ocobu, 1o Horo 3amintoe [5].

®akTHYHO aHajoriyHa Hopma 3amumwiacs i B cT. 19 mpoekti TK. Orxe, nitu
MOXYTh 1 MAIOTh MPABO YKJIAIATH TPYAOBHUI TOTOBIp, alie 32 YMOBHU JOTPHUMAHHS MTEBHUX
BHMOT, SKi 3aKpIIUTIOIOTBCS 3aKOHOJABCTBOM JIUIS TaKHX IPAIliBHHUKIB, OCOOJHMBO IIe
CTOCYETBCS JOCSATHEHHS MIHIMAJIBHOTO BiKY, 3 SKOTO JIOIYCKAEThCS MPUUHATTSA Ha PO0O-
Ty. IHIIa piy, AKII0 TaKi BUMOTH HE JOTPUMaHI, TO IIe MOXHA TPAKTYBATH SIK IIPUMYCOBY
TIpaLIIo.

Haramaemo, 1o 3rigao 3 Konsermiero MOIT Ne 29 «[Ipo npumycoBy Ta 000B’SI3K0-
BY IIpallfo» MPUMYCOBOIO BBKAETHCS Tpalls, sKa BIIIOBIAE TaKUM O3HAKaM: 1) Taky
IpaIlo BUMAraroTh IIiJ 3arpo30l0 MOKapaHHs 1 2) It K0l Taka 0coba JOOPOBIIBHO HE
noroAmwiacs Ha 1 BUKOHaHHs. DAKTUYHO MPUUHATTA 0cOOM Ha poOOTY, SKIIO BOHA HE
JocsTiIa MiCTHAAISATUPIYHOrO BiKy a00 0€3 TOTpUMaHHS 1HIINX BUMOT-BUHATKIB, 3aKpil-
JICHUX TPYJOBUM 3aKOHOJABCTBOM, MOXKHA BBa)KAaTH MpUMYcOM 1o mpaiii. [Ipote Takuii
npuHIMI y HopMi mpoekTy TK MOBHHEH 3aKpIILTIOBATUCS TUIHKH SIK 3a00pOHA MPUMY-
COBOI Tpali.

Bapto Takox mo-iHIIOMY BUKIACTH HPUHIUI, SKAH 3allPOIIOHOBAHO 3aKPIIHUTH Y
4. 3 c1. 2 poekty TK, a came 3a60poHy IucKpuMiHaILii y chepi npalli Ta 3a0e3rnedeHHs
0co0aM, SKi 3a3HaIM TaKOl JUCKPUMIHAII, IpaBa Ha 3BEPHEHHS JIO CYIy 100 BU3HAHHS
(akTy mUCKpHMiHAIT Ta i1 YCYHEHHS, a TaKOX BIIIIKOJYBaHHS IIKOJH, 3aromistHOT
BHACIIJIOK JUCKpUMIiHAIlil. BBaxaeMo, o OCKIJIbKW BCTAHOBIIOETHCS 3a00pOHA JTUCKPH-
MiHaIii y cepi mpari, To HeMa MOTPeOU MPOAOBKYBATH IF0 HOPMY, 3BEPTAIOUYH YBary
YuTaya Ha MOMJIMBICTh 3BEPHEHHS IPAIliBHUKA 1O CYAy, a TaKOX BiALIKOIYBaHHS
IIKOJTH, 3aBAaHOT TaKOK JUCKPUMIHAIIE, OCKUIBKU 1€ JOT1YHUH HAcHioK. Y TakoMmy
BUNAKy Oysio O JorivHiIle BHOKPEMUTH ABa mpuHImIU: 1. 3a0opoHa TUCKpUMIHALIT y
TPYIOBHX BiiHOCHHAX (amxe chepa mparii — Iie 3aHaATO IIUPOKE MOHATTS, SIKC BUXOIUTh
3a mexi chepu aii TK); 2. 3axuct npaB Ta iHTEpeCiB y Cy/li y pasi MOpYIIEHHS TPYIOBUX
MpaB Ta BiALIKOIYBaHHS 3aMOIiSTHOT IIKO/IH.

I3 mpuHIHTIOM 3a00POHH JUCKPUMIHAIIT Y TPYJAOBUX BIJHOCHHAX TICHO OB’ SI3aHHMA
NMpUHIHAI piBHOCTI. [IpoTe sKmo AUCKpuMiHAIA 3rigHO 31 cT. 3 mpoekty TK — me
«30KpeMa MOPYIIECHHS MPHUHIMITY PIBHOCTI MPaB i MOXJIMBOCTEH, MpsMe a00 HempsMe
0OMEXEeHHS TpaB MPAIiBHUKIB 3aJI€KHO BiJI pacH, KOJIbOPY IIKIPH, OJITHYHUX, PEIIrii-
HUX Ta IHIIUX TEPEKOHAaHb, CTATi, CEKCYyadbHOI Opi€HTAlil Ta TeHICPHOI 1ICHTUYHOCTI,
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€THIYHOTO, COI[IAJILHOTO Ta iIHO3EMHOT'O IMOXOJ/KEHHSI, BiKy, CTaHy 3/I0pOB’sl, BATiTHOCTI,
IHBaJITHOCTI, TiZO3pH 4YM HasBHOCTI 3axBoptoBanHsa Ha BIJI/CHIJI, cimeiiHoro Ta
MalfHOBOrO cTaHy, ciMeilHMX 000B’A3KiB, MICIISI IPOKUBAHHS, WIEHCTBA y NpodeciiiHiit
CIUIII YU IHIIOMY O0’€JHAHHI IPOMAJsSH, y4yacTi y CTpaiiKy, 3BEpHEHHs abo HaMmipy
3BEpHEHHS JI0 CyJy Y iHIIMX OPraHiB 3a 3aXMCTOM CBOIX IpaB a00 HamaHHA MiATPUMKH
IHIIUM TpaliBHUKaM Y 3aXMCTi IXHIX IIpaB, 32 MOBHUMH a00 IHIIMMH O3HaKaMH, He
MOB’I3aHUMH 3 XapakTepoM poOoTH abo ymoBamu ii BHKOHaHH:s» [3], TO HOTpUMaHHS
MPUHIIMITY PiBHOCTI MOJISITATHME B OJJTHAKOBOMY CTaBJICHHI JI0 MPAIiBHUKIB, HAPHUKIA],
3a pIBHOIIIHHY IpaIli0 BUTUIAYYETHCS OJTHAKOBa 3apo0iTHA T1aTa, a00 CTBOPSHHS IPaIliB-
HUKaM PIBHUX MOJIHMBOCTEH miisi mpodeciiHOro 3pOCTaHHSA, MiATOTOBKH, TEpeiaro-
TOBKH Ta MiABUINEHHS KBaTi(hikaIlii Tomo.

[Ipu mpoMy HeOOXiIHO MaTH Ha yBasi, MO MU(EpeHIialiss HOPM 00 HaTaHHS
OKpPEMHUX TapaHTid NeSKUM KaTEeropisiM IMpaIiBHUKIB, HE € TMOPYIICHHSIM IPUHIUITY
piBHOCTI. 30KpeMa, IIe TIOB’SI3YEThCS 13 PI3BHUMHU 00’ €KTHBHUMH YHHHUKAMH, TAKUMHU 5K
CTaTh (HaJaHHS XIHKaM Yy 3B’S3Ky 13 MaTepHUHCTBOM IIpaBa Ha COLAaJIbHUI 3axUCT,
3a00pOHA TaKWX MPAIOBaTH y LIKIJJIMBUX YMOBAaX Mpalli TOLIO), BiK (17151 HETOBHOJITHIX
MIPAIiBHUKIB BCTAHOBIIOETHCS CKOPOYEHHI poOoumii yac, 3a00pOHSETHCS HAJypodHa
npans TOHIO) 1HBaNiTHICTh (BCTaHOBJ'I}O€TI)C$I KBOTA IS TpAleBIAIlTYBaHHS ocib 3
IHBAJIHICTIO Ta iH.), OCOOM, SIKi MPALIOIOTh Y BAKKHX Ta IIKIJIMBAX YMOBax Tpaili
(mpaBo Ha J0ONATKOBY Luopquy BIJIYCTKY, CKOPOYEHY TPHUBAIICTH PoOOYOro dacy,
JIOJATKOBY OIUIATY IIPaILli TOIIO).

Boanouac, 3a3HaunMoO, 10 4iTKe (OPMYITIOBAHHS NMPUHIMITY PIBHOCTI IS TPYIO-
BOTO IIpaBa Ha Il Yac Ma€ HaJI3BHYAlHO BaxinBe 3Ha4YeHHA. llle Oinmpimoi BaromocTi
IEOMY TIPUHIUITY HaJa€e WOTO 3aKpilICHHS y HOpMi Koau(ikoBaHOro akTy, a came TK.
[Ipu nboMy HEOOXiIHO 3BaKHTH Ha JWHAMIYHICTH CBITOBHX 3MiH, SIKi BIUIMBAaIOTh Ha
MOJIITAYHUAN Ta EKOHOMIYHMH Kypc KpaiH, a 30kpema i VYkpainu. lle mepemycim
BUPaKAETHCA B aaNTallii 3aKOHOAABCTBA IO MOXKJIMBOCTI BUKOHYBATH TPYAOBY (QYHKIIIO
Ha BiJCTaHi (IUCTaHII{HA [Tpalls), [0 OB’ A3yETHCS HA ChOTO/IHI 3 MaHAeMiero covid-19.
PiBHUi1 tocTyn 10 MOXXIMBOCTI BUKOHAHHSI TPYI0BOI (DYHKIIIT Ha Bi/ICTaHi IOBUHHI MaTu
BC1 IIPAIiBHUKH, MPALl SKUX JIOMYCTUMA 32 TAKHX YMOB.

Takox moTpiOHO MaTu Ha yBa3i W TOM (akT, IO HAJAHHS OKPEMUM KaTeropisim
NpaliBHUKIB TaK 3BaHMUX TapaHTId HEPETBOPIOETHCS U HUX Ha OOMEXEHHS IIpasB.
Hampuknaa, 3a0opoHa KiHKaM TMpamioBaTd Ha HeOE3NMEYHUX IS IXHBOTO 370pPOB’S
po0oTax Ha ChOTOJHI BBaKAa€ThCS OOMEKEHHSAM iXHBOTO IpaBa HA MpaIo, y 3B’SI3KYy 3
YUM HaBiTh OyB ckacoBaHui y KiHIi 2017 p. mepenik BaXKHX poOIT Ta poOiT i3 mIKif-
JUBUMHU 1 HEOE3MEYHUMH YMOBaMH TIpalli, Ha SKUX 3a00pOHSIETHCS 3aCTOCYBaHHS Tpalli
KIHOK.

[Mpuranun piBHOCTI y mpoekti TK mpornoHyeTbess BUPAa3HTH, 3aKpilMBIIA 3a0e3re-
YEeHHS NpaBa Ha PiBHY BUHArOpOJY 3a IMpallio piBHOI IiHHOCTI (4. 5 cT. 2 npoekty TK);
PIBHICTH IIpaB 1 MOXKJIMBOCTEH NMpaniBHUKIB, Y TOMY YHCIIi T€HJEpPHA PIBHICTH, HMIITXOM
3abe3meueHHs €HOCTI Ta qudepenmianii ymoB mpari (. 7 cr. 2 npoekty TK), a Takox
CTBOPEHHSI NpaliBHUKAM PiBHUX MOXJIMBOCTEH IIsi Mpo¢eciiHOro 3pOCTaHHs, MiAro-
TOBKH, MEPEMiArOTOBKM Ta mimBuineHHs kpamidikamii (m. 11 cr.2 mpoekty TK). Ipu
[[bOMY NPUHIUI 3a0e3MeUeHHs MpaBa >KiHOK, SIKi MPaIioloTh, y pa3l MaTepHHCTBA Ha
ocobmuBuii 3axuct (1. 8 cr. 2 mpoekty TK), skpas 1 € audepeniiamiero yMOB mparii
CTOCOBHO CTaTi, TOMY OKPEMOT'0 BUOKPEMJICHHS HE IMTOTpeOye.

BBaxxaemo, O akIeHTyBaHHS AOTPUMAHHSI piBHOCTi Ha OKPEMHX TapaHTisiX €
HEJIOPCUHHM, OCKIJTBKY IIeH IPUHIINAT Ma€e BHPAKATHCA Y BCIX HOpMax TPYZOBOTO MpaBa,
a He TUTBKH aKIEHTYBaTH yBary Ha DiBHIM OIUIATI Mpami 9¥ TO MOXIIUBOCTI mpodeciii-
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HOTO 3pOCTaHHs. Y 3B’SI3Ky 3 IUM YBa)KaEMO, 110 3aKPIMJICHHs IPUHIIUIY PIBHOCTI Mae
MaTH y3arajbHEHE 3HAYCHHS, HAIIPHUKIIAJ, PIBHICTh MpaB i CBOOOJ MpAIliBHUKIB, Y TOMY
yucIti 3a0e3nedeHHs qudepeHianii oo yMoB Ipali, Ta Au(epeHIitoBaTHCs 3 OISy
HAa HOPMH TPYJOBOTO 3aKOHOJABCTBA (HAJAHHSI OKPEMHUM KATEropisM IIpaIliBHUKIB
JOJATKOBHX TapaHTIiH TS yPiIBHOBAXKEHHS IXHIX TPYIOBUX MOXKIHUBOCTEH TOIIIO).

omo 3aKpilIeHHs MPHUHIMITY 3a0e3MeUeHHs MpaBa KOMXKHOTO MpalliBHUKA Ha TiTHI
YMOBH IIpal, sKi 3a npoektoM TK oxommoroTs y ceOe 310poBi i 6e3neuHi yMOBY Mpalli,
110 BiJNOBIJAIOTh BUMOTaM O€3MeKH Ta TirieHd Mpali, paBO Ha BiANIOYMHOK, a came
0oOMeXeHHs po0OYOro 4acy, HaJaHHS MIOJICHHOTO BiJNOYMHKY, BHXIJIHHUX, CBITKOBHUX
IHiB, po00Ta B SIKMX HE MPOBOAUTHCS, OIUIAYYBAHOI IIOPIYHOT TPYHOBOI BimmycTku [3],
TEX € 3ayBaKCHHSI.

Jst Yxpaiau Oyna po3pobnena mporpama rigHoi nparti MOIT Ha 2016-2019 pokwu.
3a 1iero mporpamoro I 3a0e3neYeHHs T1HOT Hpaui y Halii KpaiHi HeoOXiTHO BCAKOIO
MipOIo CIIPHUATH  MOXKIIUBOCTI OTPHMAHHSI rigHoi Ta TMPOXYKTHBHOL pobotn sK
YOJIOBIKAMH, TaK 1 KIHKaMH B yMOBax PIBHOCTI, HETUCKPUMIHAIII, a TaKoXK Oe3MmeKu
mpalli Ta MOBard J0 JIOJACHKOI rimHocTi. [Ipu 1ipomy ocHoBHuME 3aBaanHsMu MOIT y
IBOMY KOHTEKCTI € CTBOPEHHS MOYKIIMBOCTEH LTS T1THOT 3aifHATOCTI, a caMe BCTAHOBJICH-
Hs JUIsl DPAIiBHUKIB CIPaBeUIMBOI 3apOOITHOI IJIaTH, a TAKOX IMOCHJIEHHS COLIaIbHOTO
3aXMCTy AK JUIs MpaliBHUKIB, Tak 1 IXHIX poauH, Oe3nmeka Ha pobodyoMy Micui Ta
3MII[HEHHST comianbHoro miamory [6]. Omke, O4YeBHMAHO, HIO MOHSTTS TigHOI mpari
OXOIUTIOE BCTAaHOBJICHHS CIIPaBEJIMBOI OIUIaTH TIpalli, Oe3NeKy Ha BUPOOHMIITBI,
COIaJbHHIA 3aXUCT MPAIIBHUKIB, a TAKOX MOMIJIMBICTh BUIHHO BUPAXKaTH CBOI 1HTEPECH,
30KpeMa 010 KOJIEKTUBHOI OpraHi3aiii Ta y4acTi y MPUHHATTI pillieHb Yepe3 iHCTUTYT
COIAJILHOTO JTIaJIoTYy.

TomMy BBa)kaeMo, IO MPHHIUN 3a0e3MeYeHHS NpaBa KOKHOTO MPAaIliBHAKA Ha TiIHI
YMOBH Tpalli OXOIUTIOBATUME TaKi NMPHHIWIH, SKi MPOMOHYEThes 3akpimutd y TK, a
caMme: TapaHTyBaHHS MPAalliBHUKaM CBOE€YACHOI Ta B MOBHOMY 00Cs31 BUILIATH 3apOOITHOT
IUIaTH, MiHIMaJIbHOI 3apo0iTHOI MJIaTW Ha PiBHI, HEOOXiAHOMY IS 3a0e3ledeHHs
JOCTATHBOTO JKUTTEBOTO PiBHS yist cebe 1 croel cim’i (mm. 9 c1. 2 mpoekty TK); 3abesme-
YeHHsI TpaBa MpPAaliBHUKIB HAa 3arallbHOO00B’SI3KOBE JIepXKaBHE COLlalbHE CTPaxXyBaHHS
(m. 10 cr. 2 mpoekty TK); moeqHaHHs IepKaBHOTO 1 JOrOBIPHOTO PETYIIOBAHHS TPYIO-
Bux BigHocud (m. 14 ct. 2 mpoekty TK); 3abe3meueHns mpaBa MpaIiBHUKIB i po6GOTO-
JIABITIB Ha CBOOOIY 00’ €THAHHS JIJIS PEJICTABHUIITBA Ta 3aXUCTY CBOIX IMpaB Ta IHTEPECiB
(. 15 ct. 2 npoekry TK); 3abe3medeHns mpaBa MpamiBHUKIB HAa y4acTh B YIIPaBIIiHHI
FOPUIMYHOI0 0CO0OF0-POOOTONIABIIEM y TIOPSJIKY 1 Ha YMOBaX, BH3HAYCHHX 3aKOHO-
JABCTBOM, KOJICKTHBHUM JOTOBOPOM (KOJIEKTHBHOIO YTOMOI0), CTaTyTOM OPHIUYHOL
oco6u (11. 18 cr. 2 mpoekty TK). Ix yBakaeMo HenOLiIEHO BHOKPEMITIOBATH.

BoaHowac Taki IpUHIMITH, SK 3a0€3MeUeHHs 3aXUCTY MPAIiBHUKIB BiJl HEOOIPYHTO-
BaHoro 3BinbHEeHHS (m. 12 ct. 2 mpoekty TK) Ta rapaHTyBaHHS IE€P’KaBHOTO 3aXHCTY
NpAaIiBHHUKIB Bifl HE3aKOHHOTO 3BiIbHEHHS (1. 12 ¢T. 2 mpoekTy TK) moTpibHO 00’ €qHaTH
B NPUHLUI 3a0€3MeUYeHHs 3aXUCTY MPALiBHUKIB BiJl HE3aKOHHOTO 3BiNbHEHHS, OCKIIBKU
HEOOIPYHTOBAHE 3BIIbHEHHS TEXK € He3aKOHHUM [3].

Taxko MPHUHIUI BCTAHOBIICHHS JACP)KaBHUX TapaHTiH 31 3a0€3MeUeHHs IpaB Mpalis-
HUKIB 1 poOOTOAABIIIB, 3MICHEHHS JIEPIKaBHOTO HArJIs/Ty i KOHTPOJIIO (n 16 cr. 2 mpo-
eKTY TK) 3a IX MOTPUMAaHHSM KOPEKTHINlE BUKJIACTH Y TaKiil pemaKmii «3miiCHEeHHS
HArILy 1 KOHTPOITIO 32 TOTPUMAaHHAM TPYAOBOTO 3aKOHOJABCTBAY. A Taxuii TPUHIIHI,
SIK TIPIOPUTETHOTO 3aCTOCYBaHHS HOPM MIKHAPOIHOTO TMpaBa y cdepi comianbHO-
TPYIOBMX BiHOCHH Ta 3aikicHeHHs mpaBocymas (. 16 ct. 2 npoexty TK) B3aramni e mae
3aKpIIUTIOBATHCS, OCKUIBKM II€ HE CTUIBKH TIPHHIMNI, SK TpaBHJIa 3aCTOCYBaHHS
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HOPMaTHBHO-TIPABOBUX aKTiB, SIKi CTOCYIOTHCS BCIX rayy3eil mpaBa, a He TUIBKH TPYAO-
BOT'O 3aKOHOJAaBCTBA.

OTtxe, mponoHyeMo B mpoekTi TK 3akpinuTH Taki HOpMU-IPUHLUIN, SKI OyAyTh
MOBHOIO MIpOIO BiZoOpakaTH Ta 3aKpiIUIIOBATH NPHHIWIM IpaBa, a TaKoX CIyryBa-
TUMYTb OPIEHTHPOM AJsl TIyMadeHHS HOpPM TPYLOBOTrO IpaBa, a came: 1) 3a00poHy
JUCKpHUMIHAI] y TPYAOBUX BIIHOCHMHAX Ta 3a0e3leueHHs IMpalliBHUKaM, SIKi 3a3HaId
Takoi TUCKPHMIHALIT 3aXMCTy y BCTAHOBICHOMY 3aKOHOM IMOPSIKY; 2) 3aXHCTY TPaB Ta
IHTepeciB MPAMiBHKKIB y CyAl y pasi NOPYLICHHS TPYJAOBHX IHpPAB Ta BIAIIKOIYBAHHS
3aMmoIisHOI MKOAU; 3) PIBHICTH npas 1 cBOOO/I TIpaIliBHUKIB, B TOMY YHCIIi 3a0e3MeYeHHs
L[H(bepeHmaun IO/I0 YMOB mpaiti; 4) npuHIMIT 3a0e3MeUeHHs paBa KOKHOTO HpaI_IlB-
HHKA Ha TiIHI YMOBH IIpal, 5) npuHiun 3abe3rneyeHHs 3aXKUCTy NPALiBHUKIB BiJ Hesa-
KOHHOTO 3BUIBHCHHS; 6) 30IHCHEHHS Harsiny 1 KOHTPOMIO 3a JOTPHMAHHSAM TPYAOBOTO
3aKOHOJABCTBA.
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The article examines the norm of the draft Labor Code of Ukraine of 2019, which
enshrines the principles of labor law. In particular, it is emphasized that among legal norms,
the norms-principles are of particular importance. It is they who enshrine the constituent
provisions in their content, which further determine the basis of the activities of the state, its
bodies and other entities.

Legal norms can be interpreted literally, ie a legal norm in its understanding completely
coincides with a certain normative-legal provision, its textual expression. Instead, sometimes
the content of a particular norm after its interpretation may be broader than its literal
consolidation (broad interpretation). Conversely, when the content of the norm itself is
understood more narrowly than the text enshrined in the normative legal act, we are dealing
with a restrictive interpretation.

Among the norms-principles proposed to be enshrined in the Draft LC, we can find
different types of interpretation, which in turn affects the application of such constituent norms
in different ways. One of these is the freedom of labor, which includes the right to work, which
everyone freely chooses or freely agrees to. It turns out that in the project it is expedient to
enshrine the freedom to conclude an employment contract.

Closely related to the principle of freedom of labor is the principle of prohibition of forced
labor, which in the draft, in turn, is proposed to be enshrined alongside the prohibition of child
labor. It is impractical to do so. It would also be better to differentiate the principle of prohibition
of discrimination in labor relations (as the scope of labor itself is a too broad concept that goes
beyond the scope of the LC) as well as the principle of protection of rights and interests in
court in case of violation of labor rights and the compensation for damage.

A clear formulation of the principle of equality for labor law is currently extremely
important. Even greater importance to this principle is given by its enshrinement in the norm of
the codified act, namely the Labor Code. At the same time, it is necessary to take into account
the dynamics of global changes that affect the political and economic course of countries,
including Ukraine. This is primarily reflected in the adaptation of legislation to the ability to
perform remote work, which is currently associated with the covid-19 pandemic. Equal access
to the possibility of performing a labor function remotely should be granted to all employees,
whose labor is permissible under such conditions.

It is emphasized that the principle of ensuring decent labor includes the establishment of
fair wages, safety at work, social protection of employees, as well as the opportunity to freely
express their interests, including collective organization and participation in decision-making
through the institution of social dialogue. And the principle of ensuring the protection of
employees from unlawful dismissal includes the principle of protection against unjustified
dismissal, as such a dismissal is also illegal. The principle of supervision and control over the
observance of labor legislation is of paramount importance, as well.

Keywords: principle of law, norm-principle, employee, draft Labor Code.
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The article deals with the problem of criminal liability for human infection with various types
of infectious and viral diseases. Considering that the Criminal Code of Ukraine singles out the
special articles envisaging the criminal liability for infecting a person with certain types of
diseases, the author provides the comparison of the size of liability for such infection with the
liability for causing harm to health as a result of various kinds of traumatic factors. It is concluded
that in its essence the infection of a person with various kinds of infections and viruses can be
considered as a special kind of causing harm to health, as well as causing harm to health due to
any other traumatic factors. The conclusion that there is no need for special norms that provide
for liability for infecting with diseases, since in all cases such acts can be qualified under the
general norms, which stipulate liability for causing harm to health is substantiated.
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The title of Section I1 of the Special Part of the Criminal Code of Ukraine «Crimes
against the life and health of a person» clearly testifies to the fact that the object of
criminal legal protection within this section is human life and health. However one can
assert about the existence of a whole range of criminal legal norms within this section,
regarding which, it can be stated with a certain convention that they foresee not the
direct, but so to say the veiled (false) encroachments on human life or health. It goes
about a whole range of special criminal legal norms, which, due to the complicated, as a
rule, non-legal, terminology, unsuccessful or unnecessary differentiation of criminal
liability, create artificial problems in distinguishing the relevant norms from the norms
that provide for general encroachments on life or health of a person.

These are the rules stipulated in Art. 130 of the CC «Infection with a human
immunodeficiency virus or other incurable infectious disease», Art. 131 of the CC
«Ilmproper performance of professional duties that caused the infection of person with a
human immunodeficiency virus or other incurable infectious disease», as well as Art. 133
of the CC «Infection with venereal disease». Let's try to consider the named norms and
analyze their correlation with the general norms, which foresee the general (classical)
encroachments on human life or health. It is this analysis that can provide arguments to
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substantiate the assumption about the possibility of sufficient unification of Section Il of
the Special Part of the CC of Ukraine.

First of all, 1 would like to point out that many controversial issues concerning the
crimes against life and health are caused by the imperfect legislative technique, especially
in legislator’s attempts to differentiate the criminal liability for encroachments on the
respective objects of criminal legal protection by constructing special norms. In fact, it can
be argued that excessive and, sometimes, unreasonable singling out the special norms leads
not to differentiation, but to a peculiar accumulation of articles, to understand the
correlation of which is not only extremely difficult, but sometimes impossible.

Taking into account the location of the respective norms in the system of the Special
Part of the CC, | will start an analysis from the norms provided for in Art. 130 of the CC
«Infection with a human immunodeficiency virus or other incurable infectious disease»
and Art. 131 of the CC «Improper performance of professional duties that caused the
infection of person with a human immunodeficiency virus or other incurable infectious
disease». First of all, I would like to note that in the scientific literature it is quite
correctly noted that the philological drawback of Articles 130, 131 of the CC, which is
immediately striking, is that their dispositions are grammatically formulated in such a
way as to criminalize the infection with the diseases of viral etiology only [3, c. 308]. It
is difficult to say whether this is the principled position of the legislator, or simply an
error that is associated with inadequate review of the text of the Articles by the
philologists. But at present time it looks as if from the formal point of view the liability
in the abovementioned Articles is foreseen only for infection with viral diseases.

Accepting the scholars' views about this disadvantage, | cannot agree with the idea
that the improvement of these Articles should be aimed at eliminating only their
philological deficiencies in order to expand the types of pathogens of various diseases
from which infection may occur. It seems that it is such an improvement that can
criminalize the corresponding actions regarding the possible infection with the other
various life-threatening illnesses caused not by viruses, but by bacteria, prions or other
pathogens [1]. In this respect, | consider to be quite correct the opinion of
P. P. Andrushko, who proves that human infection with any other disease of non-viral
etiology should be qualified as a crime against life or health [3, c¢. 308]. Consequently, in
this case, we are immediately faced with the problem of distinguishing the considered
corpora delicti from classical corpora delicti, which involve the infliction of various
kinds of bodily injuries and murders, as well as the problem of expediency of
independent singling out Art. 130 of the CC, if its shortcomings can be eliminated by
applying classical norms that provide for liability for causing harm to life and health.

I cannot agree with the position of those scholars, who attribute the corpora delicti,
provided by Art. 130 of the CC «Infection with a human immunodeficiency virus or
other incurable infectious disease», Art. 131 of the CC «Improper performance of
professional duties that caused the infection of person with a human immunodeficiency
virus or other incurable infectious disease» and Art. 133 of the CC «Infection with
venereal disease», to the so-called group of crimes that pose a danger to life or health of a
person, actually contrasting them with crimes that cause real harm to human life or
health. As one of the main arguments in favor of this position, scientists point out that the
named corpora delicti are characterized by the fact that the legislator does not indicate
the specific size of the harm caused to health. At the same time, such an approach, as
scientists point out, is entirely justified, since the very fact of infection is socially
dangerous, as far as at this moment it is absolutely impossible to foresee further course,
treatment and the ultimate effects of the disease, which largely depend on the immune
status of a particular person [2].
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However, the fact that the legislator does not specify the harm to health in any way
does not indicate that the mentioned crimes do not cause the harm to health at all. After
all, the very fact of the infection of any etiology getting inside the human body from the
point of view of medicine will require treatment, and in some cases, an urgent medical
care in order to destroy the respective infection. So, for example, the presence in the
human body of parasites (helminths) is quite rightly attributed by physicians to health
disorders. However, it is obvious that predicting the harm from their parasitism, as well
as the timing of possible treatment is very difficult. In other words, infecting a person is a
harm to health. I think that this is so obvious fact that it is clear not only to doctors.

The presence of any infection immediately affects the immune system and all other
systems of the body and forces them to work for destroying these non-native organisms
of the human body, exhausting the body of the person itself. Of course, it is impossible to
predict the duration of such treatment and its results with absolute precision in all cases,
but in this field there are as well certain patterns of treatment, in particular, depending on
the etiology of the infection. In addition, it should be noted that in the case of injuries,
which are considered as the so-called classical (traditional) health harm, it is quite often
impossible to predict treatment outcomes. After all, the healing of bones of a typical
fracture as well depends on the immune status of a particular person, the treatment
regimen, the quality of the medicine and many other circumstances that may call into
guestion any treatment prognosis, but this does not in any way prevent the attribution of
such kind of health harm to bodily injuries.

Consequently, there are all the grounds to consider human infection with any disease,
regardless of its etiology, as a kind of bodily injury. Of course, the definition of a particular
type of bodily injury in this case, first of all, will depend on how much time the doctors will
need to neutralize the respective infection, as well as on the extent to which the infection of
a person has affected his ability to work. After all, these factors, in accordance with
national legislation, primarily affect the severity of the harm to health. Such an approach to
the understanding of bodily injury is fully consistent with the understanding of this notion
in the Rules of forensic assessment of the severity of bodily injury. In accordance with
these Rules, bodily injury is a violation of the anatomical integrity of tissues, organs and
their functions, which arises as a result of the action of one or several external harmful
factors — physical, chemical, biological, and psychic. Opponents of this position that does
not consider a person infection as harm to health, should be remembered that many HIV-
infected persons register disability because of the presence of respective virus in their
organism, indicating the loss of ability to work, and, consequently, the presence of certain
features of bodily injury (of actual harm to health). Thus, | believe that the criminal legal
norms, which provides for criminal liability for cases of actual human infection with any
disease, can be considered as special rules in relation to the rules that provide for liability
for causing various kinds of bodily injuries. A special feature in such cases is the method of
committing a crime — the infection of a person with a certain disease, which does not affect
the degree of social danger of the crime as a whole, which confirms the conclusion that
singling out the special norms is groundless.

The position, according to which infecting a person is not considered as a form of
causing direct harm to her health, can create quite dangerous situations in law
enforcement, when the actual infecting another person with a certain type of infection
cannot be qualified according to Articles 130, 131 of the CC. Indeed, for such an
understanding of the public danger of the appropriate encroachment the act of a person
who has infected another person with an infection of non-viral etiology, generally cannot
be qualified under any of the articles that criminalize crimes against life or health. At the
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same time the imperfect construction of Art. 130 of the CC precisely in such cases will
require the qualification of the perpetrator's actions under the general norms, which
provide for liability for crimes against the life or health of a person.

Legislative constructions of Part 1 and Part 4 Art. 130 of the CC give grounds for a
formally correct conclusion that the subject in the named corpora delicti is general, that
is, an uninfected person can as well be the subject. However, this can’t be applied to Part 2
and 3 Art. 130 of the CC, the disposition of which clearly implies that the subject of
these crimes may be only the person who is the carrier of the corresponding virus. Part 2
Art. 130 of the CC provides for criminal liability for the careless infection of another
person with a human immunodeficiency virus or other incurable infectious disease, if the
perpetrator knew that he is the carrier of this virus. Hence, the question arises as to how
to qualify the acts of a person who is not himself a carrier of the corresponding virus, but
nevertheless has infected another person with the corresponding infection by negligence?
The actions of medical, pharmaceutical or other workers who have improperly executed
their duties may be qualified in such cases under the relevant part of Art. 131 of the CC.
However, how should be qualified in such cases an act of a person, if the subject of the
crime is general? | consider that in such cases, in the presence of all other grounds, there
are no obstacles to the qualification of the perpetrator's actions under Art. 128 of the CC
as for causing grievous or moderate bodily injury by negligence. This very conclusion
can be reached on the basis of the stated above argumentation that the norms that
establish the liability for infecting a person with various diseases are special in relation to
the norms that provide for liability for causing bodily injury (causing harm to health).

In my opinion, the abovementioned problem situations allow us to ask a more
general question: what is the need for singling out the special rules, which provide for the
liability for infecting a person, if there are general norms that provide for liability for
causing harm to health? It should be noted that in the cases under consideration it can be
argued not only about the lack of sufficient justification for the differentiation of liability,
but as well about the unjustified establishing more severe liability in comparison with the
general norms that provide for liability for harm to health. Thus, for example, it is
difficult to explain why a negligent infection of a person with a human
immunodeficiency virus or other incurable infectious disease under Part 2 Art. 130 of the
CC causes the possibility of imposing a punishment in the form of imprisonment up to
five years (qualified corpus delicti, stipulated in Part 3 Art. 130 of the CC, — up to eight
years), while causing grievous or moderate bodily injury by negligence under Art. 128 of
the CC causes maximum punishment in the form of restraint of liberty for a term up to
two years. For intentional infection in accordance with Part 4 Art. 130 of the CC the
maximum punishment in the form of ten years imprisonment not only exceeds the
sanction of Part 1 Art. 121 of the CC, which establishes liability for intentional grievous
bodily injury, but as well for three years exceeds the minimum amount of punishment for
the basic corpus delicti of intentional murder.

| consider that there are no compelling arguments to prove that the mentioned way
of causing bodily injury (infection) can so greatly increase the public danger of the
respective encroachments. The crimes against life and health are characterized by the fact
that the method of committing the crime can be a qualifying feature in the cases where its
application poses a danger to the life or health of others, or if a particular method directly
enhances the suffering of the victim while causing him harm. These properties are not
inherent in infection as a method of causing harm to human health, and therefore there
are hardly any reasons to construct the qualified corpora delicti of bodily injuries, taking
into account this method as a qualifying feature.
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The situation with the sanction of Part 1 Art. 131 of the CC «Improper performance
of professional duties that caused the infection of person with a human
immunodeficiency virus or other incurable infectious disease» is even more strange. The
legislator in this case as well makes the criminal liability more severe in comparison with
the sanction of Art. 128 of the CC. However, to a certain extent, establishing more severe
liability in this case may be justified by a special subject of this corpus delicti: a medical,
pharmaceutical or other employee who improperly performs his professional duties.
After all, within this category of workers there are special (higher) requirements for
observance of the certain rules of security. At the same time it is not completely clear
why Part 1 Art. 131 of the CC is actually a privileged norm in relation to a similar act
committed by negligence, but by the general subject, stipulated in Part 2 Art. 130 of the
CC. Thus, the maximum punishment in the sanction of Part 1 Art. 131 of the CC is two
years lesser than the maximum penalty provided for in the sanction of Part 2 Art. 130 of
the CC. As for the general trend of differentiation of criminal liability, one should ask the
legislator: why not to increase the criminal liability for intentional infections committed
by a special subject? After all, these categories of people possess much more special
knowledge, as well as special opportunities for such an infection?

Considering that Part 4 Art. 130 of the CC envisages the liability for the infection
with the incurable disease virus that is dangerous to human life, which in its turn
determines the possibility of causing death to a person from such infection, there arises a
problem of distinguishing this corpus delicti from the corpus delicti of attempted murder.
| have already stressed on the legislator’s not quite right approach to defining the terms
and kinds of punishments in the sanction of Part 4 Art. 130 of the CC, which provides for
liability for intentional infecting a human immunodeficiency virus or other incurable
infectious disease that is dangerous to human life. Because despite the fact that Part 4
Art. 130 of the CC, as follows directly from the disposition of this Article, does not cover
the death of a person, the maximum limit of the punishment in the form of imprisonment
in the sanction of this Article exceeds for three years the minimum amount of
punishment for intentional murder.

However, even such a sanction does not allow, in my opinion, to assert that Part 4
Art. 130 of the CC envisages a special form of attempted murder, taking into account the
special way of encroaching life — the infection of victim with a virus or other illness that
is dangerous for life. After all, the very fact of the human infection with an incurable
disease virus that is dangerous for life does not allow asserting that such infection
necessarily leads to the death of a person within more or less defined period. Different
clinical pictures of the disease do not allow the guilty, in all cases, of infection to rely on
the obligatory causing the death of the victim, which is typical of the attempted murder.
In this regard, one should agree with the opinion of P. P. Andrushko, who considers that
the issue of attributing a certain disease to the incurable is rather conditional and depends
on various circumstances [3, c. 308].

Theoretically, one can model a situation when the human infection with a dangerous
to his life disease can be qualified as an attempted murder. If such intentional infection
was caused during, for example, a long expedition to the mountains, when the guilty is
clearly aware of the impossibility to provide timely medical assistance to the victim in
case of rapid development of the disease. In such cases, only the extraordinary properties
of victim’s immune system or other unforeseen for the guilty circumstances may prevent
the victim's death. However, such examples are more likely to be the exceptions to the
general rule concerning the infection of a person with a particular illness.
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If Parts 2, 3, 4 Art. 130 of the CC and Art. 131 of the CC envisage in fact special
rules on causing bodily injury, then in Part 1 Art. 130 of the CC the legislator has
constructed the so-called delict of danger creation. In Part 1 Art. 130 of the CC it goes
about creating the situation when a person creates a real danger of infecting another
person with a human immunodeficiency virus or other incurable infectious disease that is
dangerous to human life. Certainly, in this case, it cannot be argued that this norm is
special in relation to the norms that provide for liability for bodily injury (causing harm
to health). In this case, it goes about so-called delict of danger creation. In literature it has
already for a long time been suggested the need to single out the general norms that
would establish criminal liability for creating a real danger to life or health, regardless of
those factors that are the cause of such a danger [5].

The idea of creating such norms when it goes about the danger only to health can
hardly be considered justified because the range of possible harm to health is extremely
broad and it is virtually impossible to determine the creation of danger of which harm to
the health has taken place, and consequently, to differentiate liability properly. Actually,
this does not apply fully to Part 1 Art. 130 of the CC, which in this respect is quite
acceptable in its design, since it clearly stipulates what kind of danger to health is
concerned. At the same time, the construction of such rules aimed at criminal legal
protection of human life, but not the health, is well-grounded. The existence of a separate
norm in which criminal liability for the intentional creation of a danger to a person’s life
without the purpose of causing his death would be envisaged will allow to criminalize a
large number of such acts that are currently occurring in the most various spheres. In
particular, it is an issue of theft of sewage hatches, the lack of which on unlit roads turns
the movement of people into the game of the so-called Russian roulette.

Critical remarks are caused by the separate singling out Art. 133 of the CC
«Infection with venereal disease» by the legislator. In fact, in this case, it actually goes
about a special way of causing bodily injury (harm to health), which, depending on the
disorder of health and disability, can be qualified under the general articles, which
stipulate liability for causing harm to health. The differentiation of criminal liability for
such kind of health harm by the way of singling out the special norm with an separate
sanction in a separate Article, as is currently the case in the standing CC, can as well lead
to problematic situations in law enforcement. Firstly, 1'd like to note that Part 1 Art. 133
of the CC provides for criminal liability both for intentional and for the negligent
infection with venereal disease, which in principle is the violation of the rules of liability
differentiation. However, the analysis of the sanction of Part 1 Art. 133 of the CC gives
grounds as well for other critical remarks.

Thus, in particular, the maximum punishment in the form of imprisonment for a
term up to two years, on the one hand, allows us to conclude that according to its public
danger the legislator equates this crime only to minor bodily injuries. And only such
qualifying feature as «grave consequences», provided in Part 3 Art. 133 of the CC,
allows to cover such a disorder of health caused by intentional infection with sexually
transmitted diseases, which is equivalent to intentional moderate bodily injury. However,
sexually transmitted diseases can cause even more serious harm to health, which, in its
effects, is equivalent to grievous bodily injury.

Today, medicine has no effective medications to completely destroy cytomegalovirus,
which can be sexually transmitted. In some cases, infection with such a virus will give
grounds for concluding that there are signs of grievous bodily injury in the form of a
health disorder, combined with a permanent loss of capacity of at least one third, or loss
of reproductive function (loss of the body functions). Thus, the question arises
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concerning how to qualify the intentional infection with cytomegalovirus, if the sanction
of Art. 133 of the CC does not cover health harm at the level of social danger of
intentional grievous bodily injury?

On the other hand, when it goes about negligent infection with venereal disease, in
Art. 133 of the CC there is an unjustified making criminal liability more severe in
comparison with liability for negligent bodily injury. In particular, if the sanction of
Art. 128 of the CC «Negligent grievous or moderate bodily injury» provides for
maximum punishment in the form of restraint of liberty for a term up to two years, then
Part 1 Art. 133 of the CC provides for the possibility of sentencing in the form of
imprisonment for a term up to two years. It is unclear by what circumstances the
legislator’s approach has been caused, if the liability for negligent infection with venereal
disease is much more severe than liability for negligent grievous or moderate bodily
injury? If the sanction of Part 1 Art. 133 of the CC makes it possible to conclude that the
main corpus delicti covers the negligent grievous or moderate bodily injury, then the
question arises as to what, then, the consequences for a person, except the death, does the
qualifying feature «grave consequences» include in Part 3 Art. 133 of the CC, the attitude
towards which can be expressed in negligence?

The construction of this corpus delicti poses as well the other questions concerning
subject of the corpus delicti which are similar to those that have already arisen during the
analysis of the corpora delicti provided in Art. 130 of the CC. It goes about how to
qualify the actions of a person who is not ill with a venereal disease, but intentionally or
by negligence has infected another person with venereal disease? In such cases, the
scientists propose to qualify the offender’s actions under the general articles envisaging
liability for bodily injury [4, c. 331]. Despite the fact that the social danger of such
infection, especially if it has been committed intentionally, will be no lesser, the liability
of the subject under the general norms envisaging liability for causing bodily injury will
be substantially mitigated. This will be especially evident in those cases when the
infection has been committed by negligence. In addition, the legislator does not
differentiate the liability for the infection with a venereal disease, committed by a
medical or other employee, who was obliged to follow the special rules for protecting the
other persons from infection. At present time the respective acts as well of such subjects
can be qualified only under the general articles that provide for liability for the crimes
against life and health.

Consequently, an analysis of the norms that provide for the liability for infecting a
person with various types of diseases, shows that there is no need in the existence of such
separate norms. After all, in their essence, they are only the special norms that actually
provide for liability for causing various kinds of bodily injury (harm to health),
depending on the way they are caused. At the same time, absolutely groundless and
unjustified differentiation of criminal liability takes place during their creation. Instead,
in this case, the differentiation of liability is quite possible and it should be provided not
with consideration of method of causing the harm to health, which in this case does not
increase the social danger of the act, but considering the features of the special subject of
the crime, that can be indicated in disposition of the article by the reference to breach of
the special rules aimed at protecting human life and health.
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PosrnsaHyTo npobnemy KpuMMiHanbHOI BiANOBIAANbHOCTI 3@ 3apaXXeHHS MIOAMHU Pi3HUMU
BMAAMM iHpeKUiHMX Ta BipyCHUX 3axBopioBaHb. Bpaxosytoun Te, wo B KK YkpaiHu BugineHo
oKpeMi cTaTTi, AKki nepenbavatoTb BiANOBIAANBHICTE 3a 3apaXeHHA 0Ccobu AeskMMu BUAaMu
3axBOpOBaHb, NPOBEAEHO MOPIBHAHHSA PO3MIpy BiAMOBIAANbHOCTI, sika nepeabayeHa 3a Take
3apaKeHHs, 3 BiANOBIAanbHICTIO 3a 3anodifgHHA LWKOAWM 340POB’t0 BHACMIAOK Aji pisHOro poay
TpaBMyHOUMX hakTopiB. ApryMeHTOBaHO, Lo, Ha NepLUniA NOrnsa, CTBOPHETLCS BPAXEHHS, L0
3aKOHOAaBELb LUMAXOM BUAINEHHA OKpeMux (crnelianbHuX) HOpM, siki nepeagbayaroTb BianNoBi-
[anbHICTb 32 3apaXKeHHs1 Pi3HOro poay 3axBOPHOBAHHAMMW, HAaMaraeTbcsa 3abe3neynTu peanisa-
uito NpuHUMNy AuvdepeHuiaLii KpuMiHanbHOI BignosiganbHOCTI. HaToMicTb y cTaTTi AoBeAeHo,
WO B Takum cnocib 3akoHoAaBeLpb CTBOPHOE nuwie HenoTpibHy KasyiCTUKy y BCTaHOBIEHHI
KpVMiHanbHOI BiANOBIAANbHOCTI 3@ 3aMnOAisiHHA LUKOAW KMTTHO UM 300POB'I0 NMIOANHU. Amxe
OKpeMme iCHyBaHHS Takux HOPM CTBOPHE nuLie ChipHi npobnemu, siki CTOCYOTLCS CMiBBiOHO-
LLUEHHS1 BKa3aHWX HOPM i3 3aranbHMMW HOPMaMM MPO 3anOAisHHS LWKOAWN XUTTHO YM 300POB’0
noanHn. MNpy LBOMY CTBEPMKEHO, IO iCHYBAHHS Takoi rpynn HOpM € npobnemaTtuyHuMm He
TiNbKM 3 nornsgy keBanidpikadii, ane v 3 nornsaay o6rpyHTyBaHHS BU3HA4YEHHS 3MICTy CaHKLin 3a
BUMHEHHS [isiHb, SKi NOB’s13aHi 3i 3apa)KeHHSAM NEBHMMM 3aXBOPIOBAHHAMU. AXXe O4YEBUOHUM €
TON akT, Wo AudepeHuiauis KpuMiHanbHOI BigNOBIAANbHOCTI Nonsirae He NpocTo y BCTa-
HOBJEHHI iHWWX pO3MIpiB UM BMAIB MOKapaHb Y CaHKLUiX KPUMiHaNbHO-NPaBoOBUX HOPM, SKi
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nepeabayalTb OAHOPIAHI NOCAraHHS, a B 00r'pyHTOBaHI HEOOXIQHOCTI NOCUNEHHS YM nocnab-
NEHHs BiANOBIAANbHOCTI MOPIBHAHO 3 BXe ICHYNYMMW 3aranbHUMK Hopmamu. 3pobneHo
BMCHOBOK MpO Te, L0 3a CBOEK CYTTIO 3apaeHHs ocobu pisHoro poay iHdekuismu Ta Bipy-
caMn MOXHa po3rnggaTtv fK cneuianbHUM BuA 3anofisiHHS LIKOAM 340POB’t0, Tak camo $K i
3anofisiHHA LWKOAW 340POB’t0 BHACNIAOK Oyab-SKMX iHWMX TPaBMYHOUMX UYMHHUKIB. AKWO 3
nornsgy MeauumMHM MOXHa i NoTpibHo AudbepeHuitoBaTh pisHi BUAW 3apaxeHHs, Lo BU3Ha4vae
XapakTtepu nikyBaHHA Ta MporHo3m nepebiry 3axBoproBaHHs, TO 3 MOrMsQy KpuMiHanbHOro
npaea Taka AudepeHLlialis BianoBiganbHOCTI 3 ypaxyBaHHAM BUAY 3axXBOPIOBaHHsS € 6eania-
CTaBHOK. APryMeHTOBaHO BMCHOBOK MPO Te, L0 HEMAa€E NOTPedu y KOHCTPYIOBaHHI crewianbHux
HopM, SKi nepenbGavaloTb BiONOBIAANbHICTE 3@ 3apaXXeHHSA PI3HOro pPoAy 3axBOPHBAHHAMM,
OCKifbKM Y BCIX BMNagkax Taki OisHHA MOXHa KBanidikyBaTu 3a 3aranbHUMW HOpMamu, Lo
nepeabayaloTb BiAnNoOBiAANbHICTL 3a 3aMOAisiHHA LIKOAM 300POB’0, a AoAaTKOBOI AudepeH-
uiauii KpymiHanbHOT BiANOBIAANLHOCTI BOHM HE NOTPEebYoTh.

Knroyosi crioea: wkopa 300pPOB’O; 3apaXkeHHs1 BipyCOM abo iHGeKUiew; KpuMiHanbHa
BiQNOBIAAaNbHICTb; 3M0YMH NPOTU 340POB’S; AndepeHLiauisa BianoBiaansHOCTi.

Cmamms: Haditiwna 0o pedakuii 05.05.2021
nputiHama 8o Opyky 18.05.2021
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IOPUANYHI TA TICUXOJIOI'TYHI 3ACAAN
METOAMUKHU JOCTIIKEHHA EOEKTUBHOCTI 3AXOAIB
JUCHHUIIJIIHAPHOTI'O BIUIMBY, AKI 3BACTOCOBYIOTBCA
J0 HEITOBHOJIITHIX OCIB, 3ACY I KEHUX
[0 IIO3BABJIEHHS BOJII

T. Bypoina

BCII «Texnonoziunuii ghaxosuti koneoxc
Hayionanvnoeo ynisepcumemy «/Ivgiecoka nonimexnixay,
eyn. [lemuancoka, 15, Jlvsis, Ykpaina, 79058,
e-mail: tvburdina@ukr.net

Po3rnsHyTO nuTaHHsa edeKTUBHOCTI, AOLINMBHOCTI 1 06rPYHTOBAHOCTI 3aX04iB 3a0XOYEHHS i
CTHAMHEHHS, L0 3aCTOCOBYKOTLCA 40 HEMOBHOJITHIX OCI6, 3acymxkeHux Ao no3baBneHHsA BOni, Ha
nigcraei NpoBedeHHA aBTOPOM OMNUTYBaHHS 55 toHakiB BikoM 14—17 pOKiB, YB'A3HEHMX Y
KpemeH4yLbKii BUXOBHIN KONOHii. [ns Takoro aHanisy 6yno BMKOPUCTAHO KOMMIEKC MEeTOoAWK:
METOAMKM AiarHOCTMKM OCOBUCTOCTI Ha MOTUBAL0 OO0 YCMiXy Ta Ha MOTUBAL0 OO YHUKHEHHSI
Hesoady T. Enepca; TecT-onuTyBanbHuWK OGatbkiBCbKOro crasneHHs ADOR; n’aTudakTopHuia
ocobucTicHui onuTyBanbHUK «Benuka n’atipka» (P MakKpae i . Kocta); a Takox po3pobneHi
aBTOPOM 2 aHKETW: aHKeTa (haKTopiB PO3BUTKY M OCOOUCTMX OaHMX Ta aHKeTa AN BUBYEHHS
CTaBMEHHS HEMOBHOMITHIX 3aCYyMKEHMX OO0 3ax04iB AMCUUMITIHAPHOIO BMIUBY.

Ha ocHoBI OTpYMaHx yHacnigok ONUTYBaHHA AaHUX Ta iIXHbOI MateMaTUYHO-CTaTUCTUYHOI
06pobKM 3a OOMOMOrOK KIacTepPHOro, MOPIBHANBHOMO, KOPENSLUIAHOMO i (hakTOpHOro aHanisis
BCTAHOBMEHO 3aneXHiCTb MiXK pPi3HMM CTaBMEHHAM HEeMnOBHOSMITHIX 3acymkeHux OO0 3axodis
OVcuMnniHapHOro BMNMBY Ta OCODWCTICHMMW XapakTepuCTMKaMM HEMOBHOMITHIX i crnpsamMo-
BaHICTIO IXHbOI MOTMBALii Ha ycrix Yn 3anobiraHHa HeBAaYam, Lo BM3HaYaloTb OinbLuy AieBiCTb
3a0X04eHb AN OAHUX i, HATOMICTb, CTArHEHb — AN iHLWKX.

BigTak, aBTOpOM 3anponoHOBaHO MNPOBOAUTU CXOXE OLHIOBAHHA [OUINbHOCTI 3axodiB
OVCLUMMIIHAPHOTO BMNAMBY Y KOXHI BMXOBHIV KOMNOHII NpaLiBHUKaMK ii coLianbHO-MCUXOMOriYHOT
cnyx0un nepioguyHo — Anst oNTMMI3aLii Ta edhekTMBI3aLii TakMX 3axo4iB 3 METOK CTUMYIOBAHHS
NPaBOCAYXHSAHOI MOBEAIHKM Ta HanexHoro AndepeHLinoBaHOro BUXOBHOTO BMNIMBY.

Knroyosi  crioga: 3a0XOYEHHS, CTATHEHHs,, CTUMYIIOBaHHSA MPAaBOCHYXHAHOI MOBEAiHKN,
MOTMBaLisl, AUPEPEHLINOBAHNIN BUXOBHWI BMIIMB.

DOI: http://dx.doi.org/10.30970/vla.2021.72.113

Beryn. 3akoHOmaBeIlb BCTAaHOBIIIOE, IO 3aBIAHHSAMH KPUMIHATBHO-BHKOHABYOTO
3aKOHOAABCTBA YKPAiHU €, Y T. 4., BU3HAYCHHS MOPSAKY 3aCTOCYBAHHS 10 3aCyKEHUX
3aXO0JliB BIUIMBY 3 METOIO BHITPABIEHHS 1 MPOMITAKTHKH acOIiaIbHOI MOBEMIHKU (4. 2
cT. 1 KpumiHaIbHO-BUKOHABUOTO KOJEKCY YKpaiHu), MPUTOMY BiZOyBaHHS IOKapaHHSI
TPYHTYETHCS, 30KPEMA, Ha NPUHIMIIAX pauloHanLHoro 3aCTOCYBaHHS IIPUMYCOBHUX 3aXO0-
I[IB i CTUMYJIFOBAHH HpaBOCHyXHHHOl HOBeI[lHKI/I a TaKOX IO€JHAaHHs ITOKapaHHS 3
BunpaBHUM BIUTHBOM (cT. 5 KBK Vkpainn) [7]. ¥V 4. 41 5 cr. 123 Kozgekcy 3a3HaueHo, 110
CTUMYJIIOBaHHS IPAaBOCIYXHSIHOI TOBEIIHKM 3aCyIDKEHHX BiZIOYBa€ThCs 3a JOMOMOIOIO
nporpamM Au(epeHIiiOBaHOr0 BUXOBHOTO BIUIMBY, SKi IIOBHHHI BPAXOBYBATH, y T. Y., MOX-
JIMBOCTI 3aXO0JIiB 3a0X0YCHHSI 1 CTATHEHHS, SIK1 3aCTOCOBYIOTH JIO 0Ci0, TT030aBJICHHX BOJII.

© Bbypaina T., 2021
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Ili mono>keHHs1 OyiaM KOHKPETHU30BaHI y HH3I[I HOPMATHBHO-TIPABOBHX aKTiB, IO
CTOCYIOTBCSI peOpMYBaHHS KPUMIHAIBHO-BUKOHABYOI CHUCTEeMH YKpaiHH, 30Kpema i
100 HEMOBHOJITHIX, a came: y Konnenuii peopMyBaHHs (pO3BUTKY) MEHITEHIIapHOT
cucremu Ykpainu Binm 13.09.2017 p. Ne 654-p (a63. 2 3aramprux monoxens) [5], Kon-
nenuii po3BUTKY KPUMIHAIBHOT FOCTHLII MIOAO HEMOBHONITHIX B YKpaiHi BiX
24.05.2011 p. Ne 597/2011 [6], Inani 3axoniB momo peanizamii wmiei Konmenmii Big
12.10.2011 p. Ne 1039-p [12], HamionanbHiii cTparerii pe)oOpMyBaHHS CHCTEMH FOCTHIIT
oo nited Ha nepiox no 2023 poky Bix 18.12.2018 p. Ne 1027-p [11].

IHocTranoBka npoﬁ.ﬂeMn. Sk 3a3HaueHO Y CIpaTern YKpa1H0}o 3pO0JICHO TICBHI KPOKH
IUTSL 3aTIPOBAIKCHHS IH,Z[I/IBI,ZlyaJILHOFO BUXOBHOT'O IIAXOY MiJ] 9aCc BUKOHAHHS [TOKApaHb HA
MpOTHBAry KapajabHOMY migxoxay. IIpoTe mpu 3acTocyBaHHI 10 HEMOBHOMITHIX 0ci0, 3acy-
JOKEHUX JIO TT030aBIICHHsI BOJIi, 3aXO/IiB TUCIMILTIHAPHOTO BIUIMBY 1€ MUTAHHS BCE IIIE MOTpe-
Oye IOAaTKOBOI yBaru, KOMIUIEKCHOTO HAYKOBO-IOCTITHUIIBKOTO BHBUCHHS, OIlHIOBAHHS
IXHBOI e(DEeKTHBHOCTI, a BiJITaK MMOJAJIBIIO] ONTHMI3allii, 3 OIJISy Ha iXHIO TOJIOBHY METy —
BUIIPaBJICHHS Ta peCoLializalio HeMMOBHOMITHIX 0Ci0, 3aCy/PKEHNX 10 TI030aBJIEHHS BOJIL.

3axo[y AUCIUILTIHAPHOTO BIUTUBY — II€ TOH IHCTPYMEHT, 3a IOHNOMOTOIO SIKOTO
3[ICHIOEThCS BUXOBHHMI BIUIMB Ha HEMOBHOJITHIX 0ci0, fKi BigOyBalOTh NMOKapaHHS B
MICLISIX T030aBJIEHHS BOJIi, Ha 1110, 30KpeMa, BKasye i 3akoHomaseup (4. 1 ct. 131 KBK
VYkpainu). | neil iHCTpyMeHT NMOBHHEH OyTH MakCUMallbHO €()EeKTHBHUM, NOUUIBHHUM 1
0o0TrpyHTOBaHUM. AJIKE, 3 OHOTO OOKY, € 0COOJIMBE CEpeIOBHUIIIE, B IKOMY IepeOyBarOTh
HETMOBHOJIITHI 3JIOYMHIN — 1€ MicIis 1MO30aBJICHHs BOJI, SKi 130Jb0BaHI BiJl CYCITIIbCTBA
Ta XapaKTepU3yIThCsS 00MEKESHHSIMH, OCOOJIMBUMHU YMOBAMH 1 PEXKMMOM IepeOyBaHHS.
A 3 IHIIOTO, MH TOBOPHUMO IPO OCOONHMBHHA Cy0’€KT BIUIMBY — HETOBHOJITHIX
MIPABOITOPYIITHUKIB, SKi 3 OTVIAAY Ha CBil BiK, IICHXOJIOTIYHI, ICHXO(I3U4HI, COIiaIbHi Ta
IHII OCOOIUBOCTI PO3BUTKY HOTPEOYIOTH OCOOIMBOTO Miaxomy i craBienss [2, ¢. 43; 1].

Ctan pocaimkenHs. OcoOIMBOCTI 3aCTOCYBaHHS 3aXOMIB JTUCIUILIIHAPHOTO BILIH-
BY JI0 0Ci0, 3aCy/I>KEHHX JI0 M030aBJICHHS BOJI, TOCIIXKYBaJIM Taki YKpaiHChKi HAYKOBII:
B. B. Kapenin, A. Il I'ens, 3. B. fpemko, 1. C. Muxanko, B. I. XanaBka, T. A. Jlenucosa,
O. A. I'purenko, O. B. Hikitina, O. f. Conosiii, M. B. Pomanos, H. B. Konowmienp,
B.T'.IlaBnoB Ta iH.; 3a0XOuU€HHs 3arajioM y mpaBi xapakTtepusyBasia O. O. bapabamr;
OKpeMi acCleKTH 3axOfiB AUCLUIUTIHAPHOTO BIUIMBY IPH AOTPUMaHHI IpaB B’S3HIB
poskpuBanu L. C. Sxosers i B. O. Hosran Ta iH. OfHak B yKpaiHCHKill HayIli KpUMiHAJIBHO-
BHKOHABYOT'O IPaBa JIOCI HE TIPOBEJCHO JOCIIIKEHHS 3aX0/(iB TUCIUIUIIHAPHOTO BILIHBY,
SIK1 3aCTOCOBYIOTH CaMe JI0 HEIOBHOJIITHIX 0Ci0, 3aCy/PKEHHX JI0 TI030aBIICHHS BOJI.

[MutanHs 1070 €(QEeKTHBHOCTI BUIPABHOTO BIUIMBY Ha 0Ci0, 3aCy/DKCHHX IO
M030aBJICHHS BOJIi, YACTKOBO TOPYIICHO Yy MPAISX OUIBIIOCTI 3 HA3BaHUX JOCIIIHHUKIB.
BaraTo » mpencTaBHUKIB IOPUINYHOT HAYKH JIMIIE MOODKHO 3raayBajd Ipo MpodieMy
e()EeKTUBHOCTI 3aX0JIiB AMCIUILTIHAPHOTO BIUIMBY B MEXaX JOCIIIPKCHHS HUMH e(DEKTHB-
HOCTI KpUMiHAJbHO-BUKOHABYOI cucTeMu YkpaiHu. [IpoTe Oyap-siki HampamoBaHHS 3
METOJIMKH OIIIHIOBaHHS €(DEKTUBHOCTI 3aXO0/iB JAUCIUILTIHAPHOTO BIUIUBY, SIKi 3aCTOCO-
BYIOTh JI0 HEMOBHONITHIX 0Ci0, 3aCy[UKeHHUX J0 M030aBJIEHHS BOJi, HA CHOTOJHI B
yKpaiHChKiM IOpUANYHIN JiTepaTypi BinCyTHI B3araii. Came TOMy Halla CTaTTs HOKJIH-
KaHa PO3MoYaTH HAYKOBY posBinKy 03HaueHO1 MPOOIEMAaTHUKH.

VY KOHTEKCTI TAaKOro MOCIIKCHHS MH B3sUTH 10 yBaru uopo601< YKpaiHChKUX Ta
3apyODKHHIX HpeILCTaBHI/IKlB SIK 3araJlbHUX TICHXOJIOTII 1 MMeAarorikd, TaK i neH1TeHu1ap-
HUX TICHXOJIOTII Ta TMENaroriku CTOCOBHO IICHXOJOTii MOTHBAIIl 3arajJoM Ta MOTHBAIil
JIOCSATHEHHS 30Kpema, a came: I. A. BacimeeBa, B. JI. IllampikoBa, B. A. IBanHikoBa,
O. M. JleontseBa, €. I1. lnpina, A. bannypu, K. C. Kapsepa, M. @. Illeiiepa; a Taxox
C. C. 3am1o0ka, P. I'epbep3arinoi, C.C. Makapenka, JI. H.I'pens, /[I. A. Tepemenxo,
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. O. Cabanam, M. Barypina, JI. bopo3ainoi, B. I'epbaueBcekoro, 0. Opnosa, H. Bop-
noBcekoi, A. Peana, M. B. Kongpateesoi, T. O. T'opaeesoi, X. Xekxaysena, []. K. Mak-
Knennanga, JIx. B. Atkincona, P. A. Kiapka, E. JI. Jloysenna, b. @. Ckinnepa, b. Baiinepa,
P. Hirapma, Jlx. Hikonca, II. A. CopokiHa Ta iH. OcoOauBOCTAM MOTHBaLii came
HEMOBHOJITHIX MPaBOMNOPYLIHUKIB MPUCBAYEHI MOCIIIKEHHS YKPaiHCBKUX IMCHXOJOTIB
O. M. [IaBmuk, O. M. Huzoseus, lO. M. KpacinoBoi 1a iH. A B ropuauuHiil Haymi,
30kpeMa, H. b. XmucroBa miarorysana aucepTaniiiHe JOCIIIKCHHS 3a0X0UCHHS CYCITUTEHO
KOPHUCHOI MOTHBALi1 ICHITEHIIapHOI TOBEIIHKH.

Binrak, s ctaTTs Ma€ Ha MeTi 3’CyBaTH peaIbHUH BIUIMB Ha HEMOBHOIITHIX 0CIO,
sIKi BiZOYBarOTh NMOKApaHHS B MICIAX IO30aBJICHHS BOJI, 3MIHCHIOIOTH 3aXOIU JUCITH-
IJTIHAPHOTO BIUTMBY, YU € BOHU €()EKTUBHUMH 1 KA JOIUIBHICTh IXHBOTO 3aCTOCYBAHHS,
BHKOPHCTOBYIOYH BiIITOBITHI METOJVKH OI[IHFOBAHHS TaKO1 €(DEeKTHBHOCTI.

IlocTranoBka 3aBaaHHs. /i1 1bOro NpPH BHUCBITJICHHI TEMH HAIIOTO JIOCHIKECHHS
BapTO BU3HAYUTH CIPSMOBAHICTh MOTHUBAIIl HEMOBHOJITHIX MPaBOMOPYIIHUKIB HAa YCITiX
Ta 3amo0iraHHs HeBJauyaM, PO3KPUTH 3HAUCHHS IXHIX OCOOMCTICHMX XapaKTEPHCTHK,
BUSIBUTH Pi3HE CTABJICHHS TOCTIPKYBAHUX JIO 3aXO0/IIB 320XOUCHHS Ta 3aXOJIiB CTSTHECHHS, &
BiJTaK, BCTAHOBHUTHU 3AJICKHICTh MDK TaKUMH PI3HUMH CTAaBJICHHSAMH Ta MOTHBALIKHOIO
ceporo i 0COOMCTICHIMU BJIACTUBOCTSAMH HEIOBHOJITHIX 3aCy/PKCHUX, HA IMiJICTaBi YOr0O
00IpyHTYBaTH €(eKTUBHICTh 3aCTOCYBAHHS JI0 HUX 3aXO/(iB JTUCLIUIUTIHAPHOTO BILIUBY.

Bukiax ocHOBHOTO Martepiady. 3axomu JUCHUILTIHAPHOTO BIUIUBY, SIKi 3aCTOCO-
BYIOTh JIO HETIOBHOJIITHIX 0Ci0, 3aCyIXKEHUX JI0 TI030aBJICHHS BOJIi, HE MalOTh OYTH caMo-
[IJUTIO, & TIOBHHHI CITyT'yBaTH, SIK HAroJIOMYEThCS B HAYIl KPUMIHATBHO-BUKOHABYOTO
MpaBa, MATPUMII HaJISKHOTO TOPSIKY B YCTAHOBAX BUKOHAHHS IOKapaHb Ta CTUMYIIIO-
BaHHIO 3aCyDKEHHX 10 IPABOCIYyXHIHOI moBeaink [8, ¢. 429-430].

KBK Vkpainu BCTaHOBITIOE BHUYESPITHUH MEPETIK 3aX0/iB 320X0UCHHS, KOTPI MOXKHA
3aCTOCOBYBATH JIO HEIMOBHOIITHIX OCiO, sfKi BiIOYBalOTh TOKAapaHHS Yy BUTJISAAI I103-
OaBIieHHS BOJIi, Y pa3i BUKOHAHHS HUMH MOKJIaIeHUX 000B’SI3KiB Ta AOAEp KaHHS MPaBUIT
MOBEIIHKH, BCTAHOBJICHHMX LM KomekcoMm i TpaBHiiaMH BHYTPIIIIHBOTO PO3MOPSAKY
KOJIOHIi, JOTPUMAHHS TPaBUI TPYIOBOTO PO3MOPSAKY, & TAKOXK BHMOT OC3IEKH Ipalli:
MO/ISIKa; TOCTPOKOBE 3HATTS PaHillle HAKIACHOTO CTSATHEHHS; HArOPOKCHHS MTOXBATBHOIO
IPaMOTOI0; TIPUCBOEHHS TOYECHOTO 3BAHHS «KPAIIMid 332 MOBEIIHKOIO» UM «aKTUBHHI
YYaCHUK CaMOJIsUTBHOCTI» TOIO; BHIUIATA TPOIMIOBOI MpeMil; HAaropoIHKEHHs Ioja-
PYHKOM; TIepeBeICHHSI Ha MOJIMIICHI YMOBH TPUMAaHHS; HAJaHHS TOJAaTKOBOTO KOPOTKO-
CTPOKOBOTO 200 TPHBAJIOr0 MOOAYEHHS; JO3BUI JOAATKOBO BHTPAYaTH T'POIII JJIS MPHI-
OaHHS MPOAYKTIB XapuyBaHHS i IpeAMETIB mepiroi motpedu B cymi 1o 50 % MiHiMab-
HOro po3mipy 3apobitaoi miatu (ct. 130 KBK Vkpainn). [Iputomy 3akoHOmaBenb
JIOTIOBHIOE, IO 33 CYMJIIHHY ITOBEIIHKY 1 CTaBJICHHS 1O Tpalli Ta HaBYaHHS, aKTHBHY
YYacTh y poOOTI CaMOMISIIBHUX OpraHi3allid 1 BAXOBHHX 3aX0JaxX JI0 HUX MOXYTh OyTH
3aCTOCOBaHI 1€ TaKi 3aX0IU 3a0XOYCHHS, K. HAJAHHS MPaBa BiJBiAyBaHHS KYJIbTYPHO-
BUJIOBUIIIHUX 1 CIIOPTUBHUX 3aXOJiB 32 MEKaMHU BHUXOBHOI KOJIOHIi y CYHpOBOJI Tpa-
I[iBHUKIB KOJOHI{ Ta HaJaHHS NpaBa BUXOLY 32 MEXI BUXOBHOI KOJOHIi y CyIpoBOAi
0aTpKiB M iHIMX Oyn3bkux poandis (cT. 144 KBK Ykpainn).

Crarta 145 KBK Ykpainu BuU3Hauae, 10 A0 HEMOBHOJITHIX 0cCi0, sKi BiOyBarOTh
MOKapaHHsS Y BUIVIAMI 1M030aBJICHHS BOJI, Y Pa3i MOPYIIEHHsS BCTAHOBJICHOTO MOPSAAKY 1
YMOB BinOyBaHHS TIOKapaHHS MOXKYTh 3aCTOCOBYBATHCS TaKi 3aXONU CTSITHEHHS:
MIOTIEPEKEHHST; JIOTaHa; CyBOpa JOTaHa; CKAaCyBaHHS IIONIMIICHUX YMOB TPHMAaHHSA,
nependadeHux cr. 143 mporo Konekcy (me BkazaHO, IO MPU CYMITIHHIA TOBEIHIN 1
CTaBJICHHI JI0 TIpalli Ta HaBYaHHS MICJIA BiIOYTTS HE MEHIIE OJHI€l YeTBEpTOi YaCTHHU
CTPOKY TIOKapaHHs 3aCyPKEHI MalOTh MPaBO Ha MONIMIIEHHS YMOB TPUMAaHHS i iM MOXe
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OyTH IO3BOJICHO 32 IOCTAHOBOIO HAdYaJIbHMKA KOJIOHII OJEpKYBaTH OAWH pa3 Ha TPH
MICsIIIi KOPOTKOCTPOKOBE MOOAaueHHs 3a MEKaMH BHXOBHOI KOJOHIT (a03. 1 1 3 u. 2));
MOMIIIEHHS B JUCHUIUTIHAPHUN 130JI1TOP HA CTPOK 1O II'SATH 110 3 BUBEICHHAM uu 0e3
BHBEJICHHsI HA HaBUaHHs ab0 poOoTYy.

3a0XOUCHHS Ta CTATHEHHS — TPAAULIiIHI IHCTPYMEHTH BIUIMBY HA MOTHUBAILIIO JIFOAEH
Oynb-sIKOro BIKY Ta y OyIb-skuxX oOcCTaBMHAX. MOTHBAIlIO SK CHOHYKAHHS JO IEBHOI
MOBENIHKM BHMBYAIOTh JaBHO 1 pizHOOIYHO. Ilin MOTHBaLi€l0 y MCHUXONOTIi PO3YMIIOTh
CyKyHHiCTB MICUXOJIOTTYHUX npoueciB K1 CHPAMOBYIOTh HOBeI[iHKy moguHd. Motusa-
miitai TPOLICCH JISKATH B OCHOBI1 aKTUBHOCTI JIFOIUHH Ta ii MCUXi9HOrO (QYHKIIOHYBAaHHS,
BOHH JCTEPMIHYIOTH TOM UM IHIMMHA HAmpsM JIOACHKOI TMOBEHIHKH, CTUMYJIOIOTH 1
MiATPUMYIOTh NOBEHIHKOBY AKTHBHICTH Ha IMEBHOMY piBHI. MoTuBamis € mpomecoM
Oe3nepepBHOTO BHOOPY ¥ yXBaJIeHHS DIllleHh HA IMIJICTaBi 3BAKYBaHHS IOBEIAIHKOBHUX
IBTEPHATUB. Y OUIBII MIMPOKOMY 3HAYCHHI MOTHBAIIiSI BUCTYIIA€ HE JIMIIE K TTO3UTHB-
HE CTUMYJTIOBAHHS, a i SIK MEXaHi3M MOKJIIMBOCTI 3aCTOCYBaHHsI Mmokapans [15, ¢. 189].

VY HaykoBiii JiTeparypi A MO3HAYEHHS 3aXOMiB 320XOUCHHS Ta CTATHEHHS BUKO-
PHUCTOBYIOTh TEPMiH «CTUMYID». Taki CTUMYIM € YHHHHUKAMU, SIKi OPI€HTYIOTh 1HAUBIAA
HA MOXIJIMBICTh OTPUMAHHS JOJATKOBHX Oyar, OpMyIOTh CBiJOMYy MOTHBAIIIO IMOBE-
JIHKM TMO3UTUBHUMHU TIPAaBOBUMH 33aC00aMH, BHUKIUKAIOUU Y TPABOMOPYIIHUKIB 3alli-
KaBJICHICTh y JOCSATHEHHI 0a)KaHOTO pe3ynbTary. BomHoYac MO3UTHBHUI CTUMYJN BHUKO-
Hy€ 1 MEeBHY OOMEKYBalbHY pOJb, CTPUMYIOYH Bill OMOCEPEIKOBAHO AHTHUCYCHLUIHHOT
MpOoTUNpaBHOI MOBeAiHKY [3, C. 20]. [Ipu mboMy caMe 3a0X04eHHs B 0araTb0X BHITJKaX
€ e(peKTUBHUM 3aCO00M MIJKPIIJICHHS TO3UTUBHOI MOTHBAIlIi T4 BHCTYIAE CIIOHYKAIb-
HOIO CHJIOF0 02)KaHOTO IMOBOJDKEHHS, MIATPUMY€E MO3UTHBHMEA iHTepec [9, c. 155]. Ha
MTOBENIHKY JIFOJIUHY BILTUBAIOTH YSBJICHHS PO Ti BUTOAM Y HEBUTOIM (IKAUMHU O BOHH HE
OyJIH KOHKPETHO), SIKi BOHA TIOB’s3Y€ 3 TUMHU a00 IHIIMMH BYMHKAMHM SIK TXHI HACIIJIKU.
Haropoau Ta mokapaHHs € OKpEMHUM BHITAJIKOM IUX OaKaHUX 49X HeOakKaHWX HACIIIKIB
[14, c. 115].

Oco06a, sika BMOTHBOBaHA Ha JOCATHEHHs YCIiXy, MO3UTUBHO CIpPUIMAE SK 3a0X0-
YEHHS, TaK 1 CTArHeHHsl. CTATHEHHS JUIA Hel € MepeLIKoI0l0, Iics sSIKOi 0COOUCTICTS I1e
OinbIle 3aliKaBiIeHa y JOCSITHEHHI 0aKaHOi METH i CIIPHIMAE CTATHEHHS K THMYacOBY
HepemKkoy. 3a0XOUCHHS 3a NPaBWIbHY IOBEMIHKY IOCHIIIOE Oa)kaHHS OCOOHCTOCTI
MPOZOBXKYBAaTH BiJI3HAYEHHUH CIMOCIO MOBEMIHKH, TOOTO Ma€ IMO3UTHBHUU BIUIMB Ha
0coOHcTICTh. HaToMicTh, CTATHEHHS YTPUMYE BiJl TIOBEIIHKH, SKa MOXKE NMPHU3BECTH JI0O
MTOKapaHHs, IIOTIPaBaa Pa3oM 3 THM MOKapaHHS BUKIMKAE HETATUBHY PEaKIil0 CTOCOBHO
kapatogoro. OcoOUCTICTh aJIeKBaTHO pearye Ha CTATHEHHS Ta 3a0XOUYEHHS, OCKUIBKU
BOHHM BUCTYIIAIOTh PYIIIAHUM CTUMYJIOM 10 AisuibHOCTI [ 10, ¢. 134].

Sk 3a3Hagaocs, cMCTEMa 3axOJiB 3a0XO4YEHb 1 CTATHEHL ITOBMHHA 3I1MCHIOBATH
JUCIMITTIHAPHUY BIUIMB Ha 0Ci0, sKi MepeOyBaloTh Y MiCISX MO30aBICHHS BOJII, CTUMY-
JIFOBATH y HUX 3aKOHOCIYXHSHY MOBEIIHKY 1 MPOTHIIATH HOPYIICHHSM PEKUMY, & TOMY
HeoOXiTHO, 00 BoHa Oyna NieBow. EQEeKTHBHICTH TAKOTO BIUIMBY MOXKHA JTOCIIHTH,
AHANII3YIOYM CTaBJICHHS HETMOBHOIITHIX 0Ci0, 3aCy/DKeHHX N0 MOo30aBJIeHHS BOIi, N0
3aCTOCOBYBAHUX J0 HMX 3axofiB. CaMe BOHO Ma€ OyTH YiTKUM KpUTEPieM AOLIIBHOCTI
IXHBOT'O 3aCTOCYBaHHS.

OTOX MU MIPOBENH JTOCITIKEHHS 3alI€KHOCTI MK PI3HHM CTaBJICHHSM O 3aXOJIiB
JICIMITIIHAPHOTO BILIMBY Ta OCOOMCTICHUMH XapaKTePUCTHKAMHM Ha TiJCTaBl OMMTYBaH-
Hs 55 1oHaKiB BikoM 14—17 pokiB, siKi BiIOyBarOTh M030aBJieHHs Boi y KpeMeHuyIbKii
BHXOBHIM KOJOHIi. Iy Takoro anaiizy OyJI0O BHKOPHUCTAaHO KOMIUIEKC METOJIHK:
1) MeToAMKH MiarHOCTHKH OCOOMCTOCTI Ha MOTHBAIIIO J0O YCIIXy Ta Ha MOTHBAINIO 110
yHuKHeHHS HeBnad T. Enepca [4, c. 146, 152]. BHyTpiliHS MOTHBAIliS, TOOTO CIIOHYKH
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JI0 TICBHOI JIISUTBHOCTI, 110 HE TIOB’s3aHi 31 30BHIIIHIM CEPEeIOBHUILEM, MOXKHA BU3HAYUTH
y BUTIISAI OOpOTHOM JBOX Opi€eHTaIliil: Oa)KaHHS YHUKHYTH HeBIad i OakaHHS JOCATTH
yemixy. Cuiaa KOKHOI opieHTalii 3HaYHOIO MIpPOH0 BU3HAYAEThCS BHYTPIIIHIMM, 4acTO
BPOKEHUMHU XapaKTePUCTHKaMU 0ocoOu. [Inisi BHSBICHHs JOMIHYIOUOi Opi€HTalii My
Bukopuctamu Tectr T. Enepca; 2) TecT-onmuryBanbHUK OaThKiBChbKkoro craBieHHs ADOR
[13], sike € BaXIMBUM YHMHHHKOM CTaHOBJICHHS OCOOMCTOCTI Ta (OpMyBaHHS MOTHBA-
uitHoi cdepu; 3) m’sTudakTopHUil 0COOHMCTICHMH ONMMTYBaJbHUK «Benmka m’sripkay
(P. MakKpes 1 II. Kocra), sxuii Oymo 3acTOCOBaHO 3 METOI JAOCHIJUTH IPOBiTHI
(bakTOpH TEMITEpaMEHTyY Ta XapakTepy 0COOHCTOCTI peCHOHIIeHTiB' 4) p03p06neHi aBTo-
pOM 2 aHKETH: a) U BUBYEHHS COI[abHO-IICUXOJOTIYHUX 0COONMMBOCTEH CiM’i, yMOB
3pOCTaHHS 1 BUXOBaHHA IOCHIIKYBaHMX — SIK Ba)KJIMBI UMHHUKH CTaHOBIICHHS OCO-
OUCTOCTI, SKi BIUIMBAIOTh Ha (HOPMyBaHHS MOTHBAIIIIHOI, IIIHHICHOT C(hepr 0COOMCTOCTI,
Ha BYMHKM 0COOW; O) JUIsi BUBUEHHS CTaBJICHHS HEMOBHOJITHIX 3aCy/DKEHUX IO 3aXOJIiB
JTUCIHIDTIHAPHUX 320X0YEHBb 1 CTSATHEHb, TOOTO OIIHFOBAaHHS HUMH CAMHUMH BaroMoCTi,
JEBOCTI, BILTMBOBOCTI, €PEKTUBHOCTI JUIS HUX TaKHX 3aXO/IiB.

OpHiero 3 mpouenyp IOCHiKeHHsT Oyio 3aCTOCYBAHHS 10 MMOKa3HUKIB CTaBJICHHS
IlOCJ'IlI[)X(yBaHI/IX JO OKPEMHX 3aXOJiB AMCIHUILTIHAPHOTO BILTHBY MPOLCYPH KiIacTep-
HOTO aHaJli3y 3 METOI 00’ €lHATH y KIacTepH HaHOINBII CXOKIi 32 MIEBICTIO, ePEKTUB-
HICTIO /ISl IOCTiIKYBAaHMX 3aXONM i CHPOCTUTH TOJANBIIMH aHANi3. IX MM YMOBHO
Ha3Banu: 1 xiactep «BunpoOyBaHHS BOMI» — MOMILEHHS B JUCHUIUIIHAPHUN 130JI5TOP,
HaJaHHs JOJATKOBOTO KOPOTKOCTPOKOBOTO a00 TPHBAIOTO MOOAYCHHS, IEPEBEICHHS Ha
TTOJIITTIIICHI YMOBH TPUMaHHS, CKaCyBaHHS TOJIMNIICHUX YMOB TpPUMaHHS, O3BUI J0JaT-
KOBO BHTpayaTH TPOII JUIA MpUAOAHHS MPOMYKTIB XapuyBaHHSA 1 MPEIMETIB MEepIIoi
OTpeOH, HalaHHS TpaBa BUXOY 3a MEXi KOJIOHIT, HaJJaHHS IpaBa Bi/IBilyBaHHS 3aX0IiB
3a MeXaMH KOJIOHIT; 2 kiactep «MaTepiajabHi 3a0X0UCHHSD — HArOPOKCHHS TOAapYHKOM
1 BHITJIaTa TPOIIOBOI IpeMii; 3 kiactep «MopallbHi CaHKINT 1 CTUMYJIN» — HarOPOKEHHS
MOXBaJbHOIO TPaMOTOI0, TMPHCBOEHHS IMOYSCHOTO 3BAHHS, IOMEPE/DKEHHS, TOMAIKa,
JIoraHa, CyBOpa JIOTaHa, JOCTPOKOBE 3HATTS PaHillle HAKJIaJCHOTO CTSITHEHHS.

Sk BHSABWIIOCS TIPH TMOJATBINIUX MOPIBHIBHOMY, KOPEJIMiHHOMY i (hakTopHOMY
aHaji3ax, MepHia Tpyla 3axoAiB — HaMOUIbII Ai€Ba JUId AOCIIIXKYBaHMX, il BapTo
3acTOCOBYBATH Imupiie. J[pyra rpyna — HaliMEHII BIUIMBOBA, SIKY BapTO 3aCTOCOBYBATH
IpU HE3HAYHMX 3aciyrax. TpeTs rpyma 3axo[iB 3aiiMaia IMPOMIXKHE MICIIE, BHUSIBUIACST
e()EeKTUBHOIO JIUIIIE JIJIS OKPEMHX KaTeropiil 3acyKEeHUX.

VY nporieci MOPIBHAIBHOTO aHAJI3y 32 KPUTEPIEM Opi€HTAIlil BHYTPIITHBOI MOTHBAIII{
JOCTIDKYBaHUX Ha JOCATHEHHS yCHiXy a00 Ha YHHUKaHHS HeBJad OyJio BUSABJICHO, IO
HETMOBHOJIITHI 3aCy/DKEHI, BHYTPIIIHBO YMOTHBOBaHI Ha JOCSATHEHHS YCIiXy, OUIBII
KEepOBaHi, YyTJUBI JIO 30BHIMIHIX 3aC00iB JUCIMIUTIHAPHOTO BIUIMBY. 30KpeMa, IS HUX
OUTBII e(pCKTUBHUMH BUSIBIITIOTHCS JIOTaHa, JOCTPOKOBE 3HATTS paHille HaKIAICHOTO
CTSATHEHHS, CKAaCyBaHHS MOJIMIICHUX YMOB TpPUMAaHHA, M030aBJICHHs IpaBa Ha BifBi-
JyBaHHS 3aXOJiB [103a MEXXaMH KOJIOHII 1 HOMIIleHHS y JUCHUILTiHapHU i30msTop. Ti kK,
10 NEePEeBaKHO OpPIEHTOBAHI Ha YHUKAHHS HEBJAAY, MOTAaHO «MOTHUBYIOTHCS» 330BHI, J0
HUX MOTpiOeH IHAMBIAyaNbHMN MiJAXid, OPiIEHTOBAHMI HA IXHI MEPCOHAIBHI LIHHOCTI i
notpedbu. MokHa TaKOX MPHUITYCTHTH, IO ISl HEIIOBHOJITHIX, CIPSMOBAaHMX Ha YCIHIX,
nieBimmMu OyIyTh 3a0XOYCHHS, a JUId CIPSIMOBAaHMX Ha 3amo0iraHHsS MOpa3kaM —
ctsraeHHs. OToX, IS ePeKTHBHOTO MiA00PY CTATHEHb Ta 3a0X0YEHB JI0 HETTOBHOIITHIX
3aCy/KEHUX BaXJIMBO JIarHOCTYBAaTH CHPSIMOBAHICTh IXHBOT MOTHBAIl 1 MigOMpaTH
3aco0M JUCIUTUTIHAPHOTO BIUTUBY BiJIMOBIIHO IO OTPUMAHUX JIAHHX.

Ha migcraBi JocimimkeHHs OLIHKM CTAaBJIEHHS 0 HEIMOBHOJITHIX iXHIX OaTbKIB MU
BH3HAYWINA HOTO 3B’S3KH 3 YYTJIWBICTIO JOCHIDKYBAaHHX a00 K JIO 3a0XOYeHb, a00 X,
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HATOMICTb, JI0 CTATHEHb. BBa)kaeThes, 0 IIePEBaXKHNI BUXOBHHUN BIUTUB MaTepi IMOJISITae
y TMEepPEeKOHAaHHI, 3a0X0YCHHI 1 CXBaJleHHI, a BUXOBHHMI BIUIMB OaThKa BUSBISETHCS B
aBTOpUTETI, CwiIi 1 mokapaHHi. IIpoTe mpu aHami3i BUXOBHOIO BIUIUBY OaTbKiB Ha
(hOpMyBaHHS TOTO YH IHIIIOTO CTABJICHHS HEMOBHOIITHHOTO IO JUCHUILTIHAPHUX 3aXO0IIB
MU BUSBIUIH MOPYIICHHS I1i€i cxeMu. Tak, YyTIMBICTB IO 3a0X04YeHb (POpMye BHXOBHA
CTpaTeris JECHOTHYHOI Ta aBTOPUTAPHOI MaTepi, a NPUXHIBHICTE 1O CTSATHEHb 1
MoKapaHp — OAIy’KOT0 1 HEMOCIiJOBHOTO OaThKa.

3a 10noMoror KopenﬂuiﬁHoro Ta (baKTopHoro aHaNi31B 6yJ10 BCTaHOBJICHO YITKY
CTPYKTYpY 3B ’SI3KiB YYTJIUBOCTI HEMTOBHOJITHIX 3aCyKEHUX J0 p13Horo POy 320X0YCHb
1 CTATHEHB 3 iXHIMH OCOOHMCTICHUMH pucaMu. PecnonmeHTtH, siKi BleSH}I}OTBCH BHUIIIOIO
JIOOPOCOBICHICTIO, BiNMOBITAIbHICTIO, 00OB’SI3KOBICTIO, O1NIbIIE OPIEHTOBAHI HA JOCHT-
HEHHS YCHIXy, BHIIE OIIHIOIOTh ¢(EKTHBHICTh JUCIUILUTIHAPHAX 3aXO0JIiB, IO YTBOPHIIN
knactepu 1 ta 3. OTOX, MOXKHA BBa)KaTH, YAM BHUIIIA Y JIOCIIDKYBAaHHX BOJILOBA CaMo-
PETYIIALIS, YAM BUIIE TXHE TIPArHEHHS JI0 YCIIXY, THM OUTBIII BATOMHMH JJIsl HUX € BIUIHB
Ha iXHIO BONBOBY c(epy, a TAKOXK HaBITh Taki HAue€OTO HE3HAYHI 3aXOJU MOPAIBHOIO
BIUIHBY, SIK TIOTICPEHKEHHS 1 JIOTaHa X TIO/ISIKA.

BoaHouac nmocnmimkeHHsS Ja€ 3MOTY CTBEPAXKYBATH, L0 OLIBII YyTIMBHUMH IO MO-
paNbHUX CaHKLIA 1 CTUMYJIB € PECHOHICHTH 3 OUIbII MO3UTHBHUM CTaBJIEHHIM [0
Jrofiell, 10 3pocTald B yMOBAaxX BiHOCHOI'O MaTepialbHOTO IOCTATKy Ta OLIBLIOro
IICUXOJIOTIYHOTO MPUUHATTSA 3 60Ky 000X 0aThkiB. Taki HEMOBHOJITHI 3acyKeH1 Oy ayTh
HaMaraTucsl yHUKaTH HeBJad 1 OiIbIle BiATYKyBaTHCs Ha moxBaidy. CTaTUCTHYHO JIOCTO-
BipHE 1 Take TBEPJPKCHHS: HEITOBHOJITHI, SKI ParHyTh OyTH HE3AICKHHMHU 1 CAMOCTIM-
HUMH, SKI TPUMAIOTh BiZOCOOJICHY IMO3UIIIO JIO JIFOACH, KOTPI 3pOCTall B MaTepialbHIil
CKpYTi Ta yMOBax JAe(inuTy O0aTbKIBCHKOTO MPUUHATTSA, HE OyIyTh MParHyTH YHUKATH
HEBJa4i i B yMOBaX BHUXOBHOI KOJIOHIi OyIyTh HEUYTIMBUMH JIO 3aXOJiB MOPAIHHOTO
BILTUBY. UyTJIMBIIII K IO MaTepialbHUX 3a0X0YCeHb HEIIOBHOMIITHI 3aCy/DKCHI 3 BUpaxKe-
HUMH O3HAKaMU TPAKTHYHOCTI — PEaiCTH, IO TBEPE30 IUBIATHCSA HA JKUTTS, BIPATH Y
MaTepiajgbHi HIHHOCTI Oinblle, HDK y aOcTpakTHi inei. BoHM HerHydki, HEapTUCTUYHI,
BUSIBJIIIOTh CTAliCTh CBOiX 3BHYOK Ta iHTEpECiB, HAJalOTh IepeBary HaailHOCTI
MaTepiagbHUX OJar, palioHaIbHUM MOSCHEHHSIM Ta MIPaKTHUHiM Buroxi [2, c. 44—46; 1].

BucHoBku. BBaxxaeMo, 110 K0JleH 3aKOHOJaBellb HE MOXKE CIIPOrHO3YBAaTH Kpallie
3a caMOro 3aCy/KEHOT0, KM came 3axiJi 3a0XOYEHHS YW CTATHEHHS BIUIMBATUME Ha
HbOTO eektuBHINe. ToMy s CTBOpEHHS IIE€BOI CUCTEMH 3aXOJMiB JUCIHIUIIHAPHOTO
BIDIMBY Ba)KJIMBO IIPOAHAJI3yBaTH CTABJICHHS IO HUX CaMUX HEMOBHOJITHIX IMPaBOIIO-
PYITHHUKIB, 3 ypaxXyBaHHIM iXHIX OCOOMCTICHHX XapaKTEPUCTHK Ta CIPSIMOBAHOCTI IXHBOT
MOTHBAIIIi Ha YCIIX YX 3aM00ITaHHs HeBIayaM.

OTpHrMaHi HaMU BHACIJIOK ONMMTYBAaHHS HETIOBHOJITHIX 3aCYJDKCHHMX JaHi Ta IXHS
MaTeMaTHYHO-CTATUCTHYHA 00pOOKa 1 MoJajblla iHTEPIPETallis Tajdd 3MOTY JOCIITUTH,
SK caMi HEMOBHOIIITHI OIIHIOIOTh ICHYIOU] 3aXO/M 3a0X04Y€Hb 1 CTATHEHb. BcTaHOBIEHO
3aJIeKHICTh MK PI3HUM CTaBJICHHSM JI0 JUCIMIUTIHAPHUX BIUIMBIB Ta OCOOMCTICHUMU
XapakTePUCTHUKAMU HETIOBHOJITHIX Ta XHBOIO BHYTPIIIHBOIO MOTHBALIEI0 OCOOUCTOCTI,
10 BU3HAYAIOTh OIUNBIIY JIEBICTh 3a0XOUY€Hb JJI OJAHUX 1, HATOMICTh, CTSITHEHb — JJIS
iHmmx. Take MOCTiKeHHs Jalo 3MOTY BH3HAUUTH e(beKTI/IBHiCTL CHCTEMH 3aXOiB 3a0-
XOYeHb 1 CTATHEHb, SIKY 33CTOCOBYIOTh J10 HEMOBHOIIITHIX 0Ci0, 3acymIXeHHX A0 MO3-
0aBJICHHS BOJI, Ta JOIUIBHICTD TUX UM IHIIMX 3aXOJiB, AEAKi 3 KOTPUX BUAAIOTHCS Mo
IIEBUMU UM HETOCTATHHO OOTPYHTOBAHHMHU.

ToMmy, Ha Haml TOTJAN, CIYIIHO 3aIPOIIOHYBATH MPOBOAHUTH CXOXE OIIHIOBAHHS
e(eKTUBHOCTI 3aXO0JiB JUCIMILIIHAPHOTO BIUIMBY, IO 3aCTOCOBYIOTHCSA 10 BKa3aHOI
Kareropii yB’si3HEHUX, Y KOKHIM BHXOBHIHM KOJIOHIT TpaIliBHUKaMH 11 COIIaIbHO-TICHXO-
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JIOTIYHOT CITy)KOM TepiogudHO — Juis 3a0e3NedeHHsT HAJIEKHOI oprasizaiii BHUXOBHOI
pobotu Ha 3acajax AUQepeHIiioBAHOIO BUXOBHOIO BIUIMBY, a BIJTAK, JUIS ONTHMI3allii
TaKUX 3aXO/IB 3 METOI CTHUMYJIIOBAHHS IIPABOCIYXHSHOI MOBEAIHKU 3aJJIs1 BUIIPABIICHHS
1 pecotiamnizalii HEMOBHOIITHIX MPaBOMOPYLITHHUKIB.

BinzHauumo, 1110 oAbl Hallli HAyKOB1 MOIIYKH Y I[bOMY HaIpsiMi CTOCYBaTUMYThCS,
30KpeMa, BUPOOJICHHS MPOMO3ULIIN 100 3aKOHOAABYOTO YIOCKOHAJICHHS 3aXO0/iB AUCLU-
IUTIHAPHOTO BIUIUBY, SIKI 3aCTOCOBYIOTH JI0 HEMOBHOJITHIX OCi0, 3aCyMKEHUX A0 1030aB-
JICHHS BOJI, a TAKOX MPAaKTUYHUX PEKOMEHAAIiN CTOCOBHO e(eKTUBI3ALIIT TAKUX 3aXO/IIB.
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LEGAL AND PSYCHOLOGICAL FUNDAMENTALS
OF THE METHOD OF RESEARCHING THE EFFECTIVENESS
OF DISCIPLINARY IMPACT OF THE MEASURES APPLICABLE
TO THE JUVENILES SENTENCED TO IMPRISONMENT

T. Burdina

Separate structural subdivision
«Technological Vocational College of Lviv Polytechnic National University»,
Demnyanska Str., 15, Lviv, Ukraine, 79058,
e-mail: tvburdina@ukr.net

The article considers the purpose of disciplinary measures applied to the juveniles
sentenced to imprisonment as a means of educational influence, stimulation of law-abiding
behavior, correction and resocialization of such juveniles, enshrined in the criminal-executive
legislation of Ukraine. The purpose of the study is to determine the effectiveness, feasibility
and validity of incentives and sanctions applied to such individuals, using appropriate
methods. The author analyzes the state of study of the issue in the science of criminal
executive law, as well as in the sciences of general psychology and pedagogy and penitentiary
psychology and pedagogy. Consequently, the relevance of this topic is confirmed.

The article presents the exhaustive list of incentives and sanctions defined in the Criminal
Executive Code of Ukraine, which can be applied to the juveniles serving a sentence of
imprisonment. In addition, the author describes incentives and sanctions as traditional means
to influence motivation, as an incentive to the law-abiding behavior.

To identify the effectiveness of disciplinary measures applied to the juvenile prisoners,
the author conducted a survey of 55 young men aged 14-17 serving imprisonment in the
Kremenchug correctional colony. For this purpose, a complex of methods was used: methods
of diagnosing personality about the motivation to succeed as well as for the motivation to avoid
the failures of T. Ehlers; ADOR parental attitude test questionnaire; five-factor personal
guestionnaire «Big Five» (R. McCray and P. Costa); as well as 2 questionnaires developed by
the author: a questionnaire of development factors and personal data and also a questionnaire
to study the attitude of the juvenile convicts to disciplinary measures.

The data obtained as a result of the survey of the juvenile prisoners and their
mathematical and statistical processing with the help of cluster, comparative, correlation and
factor analyzes made it possible to investigate how juveniles themselves evaluate the existing
measures of incentives and sanctions. Thus, the author finds a relationship between the
different attitudes of the juvenile convicts to disciplinary measures and personal characteristics
of the juveniles as well as the focus of their motivation to succeed or prevent failures, which
determine the greater effectiveness of incentives for some and, instead, sanctions — for others.

Therefore, the author proposes to conduct a similar assessment of the feasibility of
disciplinary measures in each educational colony by the employees of its socio-psychological
service periodically — to optimize and effective such measures for the purpose of proper
differentiated educational influence.

Keywords: incentives, sanctions, stimulation of law-abiding behavior, motivation, differentiated
educational influence.
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KPUMIHAJIBHA BIAITIOBIJAJIBHICTD
3A HACWIbHUIBKE 3HUKHEHHS
3A KPUMIHAJIbHUM IIPABOM YKPAIHU

O. Mapin

Jlvsiscokuii HayionanvHull ynigepcumem imeni Ieana @Opanka,
eyn. Yuieepcumemcwvia, 1, Jlvgis, Ykpaina, 79000,
e-mail: oleksandr.marin@Inu.edu.ua

CraTTio nNpuCBSAYEHO PO3MMsAAoBi Npobnem KpyMMiHanbHOI BiANOBIAANbHOCTI 3a Hacunb-
HULBKE 3HUKHEHHS 3a KpMMiHanbHUM npasom YkpaiHu. lNpoaHanizoBaHo MiKHapOOHO-NPaBoBY
0bymMoBMneHICTb NOsABK L€l KpMMiHanbHO-NpasoBoi 3abopoHu y KK Ykpainu, ii ageksaTHiCTb
cydacHum noTtpebam npotuaii LboMy SBULLY Ta AOTPUMAHHS YMOB iMNNeMeHTauii NonoxeHb
MiKHapOAHO-NPABOBMX aKTiB Yy HauioHarbHe KpuMiHarnbHe 3akoHoaascTso. MpeTbcs npo
Pumcbkunin ctatyt MikHapogHoro kpumiHanesHoro cygy Tta KoHseHuii OOH npo 3axucT ycix oci6
BiJ, HACUNBHULBKNX 3HWKHEHb. BUSABNEHO MOTEHUINHI CKNagHoLLi Yy 3aCcTOCyBaHHI L€l HOpMKU O
cycninbHo-Hebe3neyHNX AisiHb, BUNaAKN HEBUNPaBAAHOI KOHKYpeHLUi Ta konisii. MpoaHanizoBaHo
nepcnekTyBn NPURHATTA HoBMX 3MiH 00 KK YkpaiHn y 4yacTuHi iMnnemeHTauii HopMm MikHa-
pPOAHOro rymaHiTapHoro npaea Ta OuiKyBaHi npobremu, ki y 3B’si3Ky 3 LM MOXYTb BUHUKHYTU
npu OUiHLi NPOTUNPaBHUX NocsraHb Ha ceoboay ocobu. 3anponoHoBaHO BapiaHTK 3anobiraHHs
pearnbHUM Ta NOTEHUIMHUM 3arpo3aM Y KpUMiHanbHO-NpaBoBivi pernameHTadii BignosigansHoOCTi
32 HAaCUNbHNLIbKE 3HUKHEHHS.

Knrouosi crioga: nocsiraHHs Ha cBoboay 0cobu; MikHapOA4He rymaHitTapHe nNpaBo, MiXkHapoaHe
KpuMiHanbHe npaso, iMnnemeHTauis.

DOI: http://dx.doi.org/10.30970/vla.2021.72.122

Beryn. 12 nunasa 2018 p. B Ykpaini Oyno npuitaato 3akoH Ykpainu «IIpo mpa-
BOBHIl cTaryc oci0, 3HMKINX O€3BICTH», MPUKIHIIEBUMHU Ta MEPEXiTHUM TOJOXKECHHIMU
sxoro KK Vkpainu 6ys10 nonosaeno cr. 146! «HacuibHUIBKE 3HUKHEHHS. LIMM aKTOM
pra1Hc1>1<a Jiep)kaBa BUKOHaJla CBOi MiIXKHApOIHO- HpaBOBl 3000B’s13aHHS 3 IMILJIEMEH-
Talii y HallioHaJIbHEe 3aKOHOAABCTBO OKPEMUX IMOJIOKEHb MI>KHAPOIHOTO KpI/IMlHaJ'ILHOFO
npaBa, 00’€KTUBOBAHUX y CT.7 PuMcpkoro cratyry MIiXKHApOZHOTO KPHMiHAJIBHOTO
cyny Ta MixHaponHiii KoHBEHIIIT Ipo 3aXUCT ycix 0ci0 BiJl HACHIBHHUIIBKMX 3HUKHCHD.

[Ipo motpedy iMIUIEeMEHTAIlli TTOJI0KEHh MIKHAPOIHOTO KPUMIHAJILHOTO TIpaBa 3a3-
HAYaIoCsl Y KpUMIHAIBHO-TIPABOBIA HOKTpUHI YKpaiHu Bke BiHOCHO HaBHO [2]. Patu-
(ikamis HaBeICHUX BUINE MDKHAPOJHHUX JOKYMEHTIB CTBOpHIIA TPABOBI MEPEIyMOBH
TTOSIBY BIATTOBITHUX TMOJIO’KEHD Y KPUMIHAIBHOMY 3aKOHOAABCTBI YKpaiHH.

BimpnricTe TOCTITHUKIB TIOB’S3y€ BWHUKHEHHS MIKHAPOIHOI MPAKTHKH HACHIIb-
HUIIPKUX 3HHUKHEHb 13 HamucTchkolo HimeuunHoro. BoHu mocmmaioTbes Ha po3Imo-
psikenns Anonbda Titnepa «Nacht und Nebel Erlassy, sike 6ymo mignucane 7 rpymHs
1941 p. ta caHkIioHyBano apemr ocib, siki nmepedyBagl Ha OKYHMOBAaHUX TEPUTOPISX i
sarpokyBanu 6esneri Himewunnu [1, c. 202; 12, ¢. 172].

3aranbHOBIIOMUM BXKE CTaJl0 ICTOPUYHE TOXOMKEHHS MACU0 HE3BUYHOTO IS
YKpaiHChKOT IMPaBHUYOI TEPMIHOMOTIi CIOBOCHONYYECHHS «HACHIBHHUIIBKE 3HUKHEHHS.
Ie#i TepMiH OyB Briepliie 3aCTOCOBAaHUI HEPAAOBUMU opraHizamismu JlaTnHChKOT AMme-
pukd B 1960-Ti poKM Ta € JOCTIBHHM IEPEKJIAIOM iCIMAaHCHKOTO CIIOBOCIOMYYCHHS

© Mapin O., 2021
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«disaparacion forzada», sikuii pO3KpHBa€ KOHIICIIII0 HACHILHHILKOTO 3HHKHEHHS SIK
YKOPCTOKOTO HOPYIICHHS TPaB JIOJWHU Ta 37I0YHHY, CKOEHOTO MPSIMO YH OIOCEPEAKO-
BaHO 32 MiATPUMKH OPTaHiB JEPKAaBHOI BN 3 METOI0 YCYHCHHS TOJIITUYHUX OMOHCHTIB.
Sk 3a3HA4YEHO y CHELiabHIM miTepaTypi, JATHHOAMEPUKAHCHKI AUKTATOPChKI PEKUMU
BBAXANM 3a MOXIMBE BHKpAJaTH IIOACH, sKi, Ha IXHIO IyMKy, Oynu «HeOlaro-
HagidHUMEY. [leprimmu nepxaBaMu Ticias HanUCTChkoi HiMewdywHW, B SKMX HACHIIb-
HUIIbKE 3HUKHEHHS OyJI0 YaCTHHOIO JICPIKaBHOI TONITHKY, cTainu ['BaTemana Ta ApreHTH-
Ha. HeBnoB3i moniOHy MpakTUKy BIPOBAAWIM PEKUMH W IHIIMX IepxkaB JlaTMHCHKOT
Awmepukn: Komym6ii, Ywi, Tlepy, Mekcukwy, FOH,uypacy, CanLBanopy, VYpyrsarto. BHKpa-
JCHUX YU 32apeIITOBAaHMX 0CI0 MOMIIANIN y Ta€MHI B’S3HUII, MiJAaBalINd TOPTYypaM i, K
mpaBuIo, TaeMHo BOuBaiu [1, c. 203].

IocTtanoBka npo6jaemn. [lopsa i3 muM, npobieMa, sIKy ONMHCaHO TYT, HE Xapak-
TepHa Juine s aepxap JlaTuHcbkoi AMepuku. Arpecisi Pociiicbkoi ®@enepartii mpotu
VYkpainu B Kpumy Ta Ha JloHOaci cipuuuHIIA MOMIMPEHHS 1TLOTO BOYEBH/IL HeOe3meyd-
HOTro siBUIIA 1 B YKpaiHi. OOrpyHTOBYrOUM MPUHHATTA 3akoHY YKpainu «IIpo npaBoBuii
CTaTyc 0ci0, 3HUKINX Oe3BicTu», TosoBHUI KoMiTeT BepxoBHoi Pagu Ykpainu BkazyBas
Ha Te, mo «MonitopunroBa micist OOH 3 npaB mroanHu B YKpaiHi y CBOIX JOMOBIASX
HEOJTHOPA30BO 3BEpTalia yBary Ha 3HAYHY KUTBKICTh 0Ci0, 3HUKINX 0€3BiCTH Y 3B’s3KY 31
30poiHUM KOH(QUIIKTOM Ha TepUTOpii YKpaiHW, HArONOIIYIOYM Ha BIJICYTHOCTI iHQOp-
Mallil mpo Takux ocib y iXHiX pOaHdiB, sKi IX PO3UIYKYIOTh...» [7]. 3a pisHUMHU HaHUMH
KUIBKICTB OCI0, SIKi MOTSHIIHHO € TOTEPIIJIUMHE Bijl HACHJIBLHHUIIBKOTO 3HUKHEHHS TIPOTS-
TOM OCTaHHIX POKIB B YKpaiHi, Xoua i pi3HUTHCS, OHAK € 3arpo3nBoro. Ha HaiiMeHmTy
KUTBKICTB 0Ci0, SKi 3HUKJIM 0e3 BICTH Y 3B’s3KY 13 mojisMu Ha JloHOaci, Bkasye YIOBHO-
BakeHa BepxoBnoi Pagu 3 npaB mogunn Jlromvuna JlenncoBa — 258 ykpaiHCBKUX Tpo-
MansH [3]. Jlemo OuTbIIMMU BBa)kae MacmTabu Tpareiii YIOBHOBaXCHUN MPEACTABHUK
MixnapoaHoro komitety UepBonoro Xpecra Onekcanap Biacenko. 3a #oro ciioBamu,
1o kinug 2020 p. 3anummiocs npubau3Ho 750 BIIKPUTHX CIPaB MpO 3HUKHEHHS JroeH
[6]. HatomicTp 3a mannmu XapKiBCbKOI MPaBo3axvcHOI rpymu gonst 1 165 3HUKIHMX 0cid
Joci HeBizoMa [5]. 3po3yMmiso, Mo J0Js KOXKHOI JIFOAMHU, sIKa cTana XKEePTBOK HACHIIb-
HHUIIBKOTO 3HUKHCHHS, HE MO)Xe OyTu Oaiimyxka ykpaiHCBKiil nepkaBi, aje TOYHICTb
HaBeIeHUX LU(p HACTIPaB/i He BaKiKMBa. BaxnuBo Te, 10 11e ABHIIE OCTAHHIMU POKAMHU
3’aBUIIOCS B YKpaiHi.

V 3B’s3Ky 3 muM, nossa y KK Ykpainn cr. 1461 «HacuibHUIBKE 3HUKHEHHSD MOKE
BBKATUCS 1 CBOEYACHUM, 1 TAKHM, 110 CTBOPHUTH €(DEeKTHBHI MPABOBI MEXaHI3MH TPOTHIIi
OBOMY SIBUIILY KPUMiHAIEHO-TIPABOBUMH 3aco0amu. Uu Tak 1e?

Mertoro 11i€l cTaTTi € 3’sICyBaHHS KPUMIHAJIBHO-TIPABOBOI aeKBATHOCTI IMILUIEMEH-
Talii TOJOXEHb MIXKHAPOJHOTO KPUMIHAJIHLHOTO IIpaBa CTOCOBHO HACHIILHHUIIBKOTO
3HUKHCHHS Y HaIllOHaJIbHEe KPUMIHAJIbHE 3aKOHOAABCTBO, BUSBJICHHS IMCHUX Ta MOTCH-
[iaJIbHUX NPOOJIEM Yy KpUMiHAIBHO-IIPABOBIH OLIHII BiMOBIAHUX HOCSTaHb.

Bukaan ocHoBHoro matepiany. [Ipotsrom 2020 p. B Ykpaini Oyio 3apeecTpoBaHO
69 xkpuMiHanbHUX MPOBa/uKeHb 3a CT. 1461 KK Vkpainu i Bpyd4eHO Mimo3py ax 3-m
ocobam [4]. CymHIBHO, 110 Iii Iu(pHU, HABITH Yy CHiBBIAHONICHH] 3 HAMEHIIUMHU TTOKa3-
HUKaMH, HaBeJICHUMH BUIIE, BUTIISAAIOTH K €(peKTUBHA MPOTUIiS BiANOBITHOMY BHUIY
KPUMiHAJIFHOTO NPABOMOPYIIEHHS. Y YoMy % Moke OyTH npobiema. BoueBuap, y nbomy
JOCTIDKEHH]I MU He OyJIeMO 30cepe/KyBaTH yBary Ha HEIOMKaxX OpraHi3allii BUSBICHHS
Ta PO3CIiTyBaHHS FOTO IOCSTAHHS, a BUCIOBUMO CBOIO ITO3UIIIO MO0 BIacHE MPodiIeM
MaTepiaJbHOTO KPHMIHAIBHOTO MpaBa.

Ckiaz aHami30BaHOTO KPHMIHAIBHOTO IPAaBOIOPYIICHHS BimoOpaXkae IMOBEIIHKY,
sIKa TIOBUHHA OyTH KPHMIHAJIBHO KapaHOK BIAMOBIIHO 110 HABEACHUX BHIIEC MiXKHA-
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poano-npaBosux aktiB. Ct. 146' KK Vkpainu mae 1Bi 4acTHHH, B SKUX MIiCTUTBbCS [Ba
CaMOCTIilHi OCHOBHI CKJIaau KpuUMiHanbHUX npasonopymenb. Y. 1 cr. 146 KK Vkpainn
nependavae BiAMOBIJANBHICTh 3a apellT, 3aTPUMaHHS, BUKPaJCHHSA a0o M030aBICHHS
BOJII JTIOJUHU B OyAb-siKifl iHIIIN (opMi, BUMHEHE MpPEACTABHUKOM JEpPKaBU, B TOMY
YHCIl 1HO3EMHO1, 3 TTOJANBIIOK BiIMOBOI BH3HATH ()aKT TAKOTO apellTy, 3aTPUMaHHI,
BUKpaJieHHs1 a00 1030aBiIeHHs BOJI JIOJUHU B OyAb-sKii iHIIH (Gopmi a0 mpuxoByBaH-
HSM JTAaHUX MPO JOJIO TAKOi JIFOJMHHU YU MicIle iepeOyBaHHSL.

YactuHa 2 1i€l K CTaTTI BCTAHOBJIIOE KapaHICTh 3a BUAAHHS Haka3ly abo po3mo-
PADKEHHS PO BUMHEHHS i, 3a3HAYCHUX Y YACTHHI MEPIIii ITi€l cTaTTi, a00 HEBKUTTS
KEpPIBHUKOM, SKOMY CTaJIO BiJIOMO PO BYMHEHHS i, 3a3HAYEHUX Y YACTHHI NIEPIITii i€l
CTaTTi, HOTO MIJIETITUMH 3aXO0/iB JUIS X MPHUIMHEHHS Ta HETIOBIIOMIICHHS KOMITETCHT-
HUX OpTaHiB PO 3JI0YHH.

OO6uIBi GopMHU KPUMIHATEHO-TIPOTHITPABHOI TTOBEIIHKH € 3JI0YMHAMH 32 BH3HAUCH-
M cT. 12 KK Ykpainu: 4. 1 — 35109nH cepetHboi TSKKOCTI, 9. 2 — TSHKKHMA 3JT0YUH.

Crarrs 146! KK Ykpainu MiCTUTh IIPUMITKY, SKa Yy JBOX CBOIX IYHKTaX BU3HAYA€E
HE3BUYHI JUIsI KPUMIHANBHOTO TIpaBa YKpaiHU IMOHATTS «IIPEICTABHUK JCPKABH» Ta
«IPEeICTaBHUKKM 1HO3EMHOI JepkaBu». bimbima yBara, 3po3yminio, IpUAiJICHA MOHSITTO
«IPEJCTaBHUKK 1HO3EMHOI JIepKaBMW», KE BU3HAUCHO 3 YPaXyBaHHIM Cy4acHOI CHTYyaIlil
B YKpaiHi SK «...0cO0H, SIKi JIiIOTh SIK JIepKaBHI CIyXOO0BLI 1HO3EMHOI AepxaBu abo
MPOXOJAATh BICHKOBY CIykO0y y 30pOHHMX cHjiax, OpraHax IOJilii, opraHax JepKaBHOi
0e31eKH, pOo3BiayBaJIbHUX OpraHax, abo 0coOH, sAKi 3aiiMarOTh IIOCaM B 3a3HAYCHUX a00
OyAb-KHX IHIINX JEPKABHUX OpraHax YM OpraHax MiCIIEBOTO CAaMOBPSITyBaHHS 1HO3EM-
HOT JiepKaB¥, YTBOPEHUX BIAMOBLIHO 1O 11 3aKOHOJABCTBA, a00 sKi JIIOTh 32 HaKa30oM
TaKHX 0Ci0, a TaKOX TMPEJICTABHHUKH IpPEryIsIpHUX HE3aKOHHHUX 30pOHHHX (hOpMYBaHb,
030poeHnX OaHa Ta Tpyl HaWMaHIIB, CTBOPEHMX, IIIMOPSIKOBAHHX, KEPOBAHHX Ta
(inancoBanux Pocilickkoro deneparriero, a TaKoXK MPEICTABHUKH OKYMAIIHOI amMi-
HicTpauii Pociiicekoi @enepanii, fKy CKIanaroTh ii JepxKaBHI OpraHH 1 CTPYKTYpH,
(D YHKI[IOHAJIBHO BiNIOBiNANBHI 3a YNpaBlIiHHS THMYAcOBO OKYIOBaHUMH TEPUTOPIIMHU
VYkpaiHu, Ta NpeCTaBHUKY NiAKOHTPOIbHUX Pocilichkiit Denepallii caMoIporooneHux
OpraHiB, SKi y3yplyBaJd BHKOHAHHS BJIaJHUX (DYHKIIA HAa THMYacOBO OKYIOBAHHX
TepuTOpiAx YKpainu». Jlo Bka3aHOrO BH3HAYCHHS 3MiCTOBHO 3ayBa)KCHb HE BUHHKAE, 110
HE MOYKHA CKa3aTd Mpo M. | IPUMITKH, TPUCBIICHUI MOHATTIO «IIPEICTABHUK JCPIKABUY.

[lin mpemcTaBHUKOM JepXKaBH, 3a BH3HAUCHHSIM, 3aKpIIUICHUM Yy TPUMITII, B ITH
CTaTTi JOLIJIBHO PO3YMITH CIIYKO00BY 0CO0Y, a Takoxk 0colOy abo Tpymy ocib, sKi JitoTh 3
J03BOITY, 32 MIATPIMKH YU 32 3TOJOI0 ICPKABH.

BkaszaHe HOpMaTHUBHE TOJIOKEHHS 3a JIOTIKOI IMIUIEMEHTallii, TOBUHHO 3a0e3-
neuyBatH BignoBimHicTh KK monoxxeHHsM cT. 2 MiKHapOJHOT KOHBEHIIIT PO 3aXUCT
ycix oci0 BiJi HACHJILHUILKAX 3HHUKHEHb. OnmHak 1e He 30BciM Tak. Ct. 2 KoHBeHIi
po37iisie mpeACTaBHUKA Jiep)KaBU Ta OCi0, SKi JIFOTh 3 T03BONIY, 32 MIATPUMKH YU 32
3TOJI0I0 JIepKaBH, YUM 3a0e3nedye JOTpUMaHHA 1. a) 4. 1 ¢T. 6 Konsenuii npo Te, mo
«...KoxxHa pgepxaBa-yyacHUIIS BXXHBA€ HEOOXITHUX 3aXOMdiB [JIsl TPUTATHEHHS [0
KPUMIiHAJIBHOI BiJTIOBITaNbHOCTI NpUHAMHI OyIb-51K01 0COOH, sIKa BUNHSIE aKT HACHJIIb-
HUIIBKOTO 3HUKHEHHS, HaKa3ye, Mia0yproe Ui CIIOHYKA€ BYMHUTH HOTO, BUMHSE 3aMaxX
Ha HOro BYMHEHHS, € HOTr0 MOCOOHHUKOM 4u Oepe Y4acTh y HbOMY...». YKpaiHCBKe K
KpUMiHAIbHE 3aKOHOAAaBCTBO 0c0o0y abo rpymy ocid, sKi Iif0Th 3 TO3BOIY, 32 MiATPUM-
KU YH 32 3TOJIOI0 JIePKaBH, JOIYYAE 10 MOHATTS «IPEIACTaBHUK NEPKABU», SMYIITYIOUN
y TaKWH CIOCiO HAAUIATH BUHHHMX OCI0 JOJATKOBUMH O3HAKaMH, SIKi HE BUIUIMBAIOThH 31
3micty KonBeHitii.
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HactynHoro npo0neMoro, sika, SIK BHIAETHCS, BIUIMBAE HA SKICTh IMIJIEMEHTAIIil, €
00’ exHanns B oxnii wactuni crarti KK (4. 2 c1. 146') 180X pi3HUX 3a MPaBOBO NPHPO-
no1o Gopm noBeniHKK: 1) BUAaHHSA Haka3zy abo PO3MOPS/HKEHHS TPO. .. Ta 2) HEBXKUTT. ..
3aXOMiB JJIs iX TPUMHUHEHHS... HaMm BUIAEThCS HEMOCTATHBO apPTyMEHTOBAHHM BHJIi-
JCHHS TEpIIoi 3 HaBeJeHHX (POPM SK CAMOCTIHHOTO KPHUMIiHAJIBHO-IIPOTHIIPABHOTO
nisiHHA. CrpaBa y TOMY, 110 Lie JIMILE YacTUHA 3 «00cATy KpUMiHami3auii», skuil Ykpaina
3000B’s13aHa Oyna ypaxyBaTH BiIOBIIHO 10 cT. 6 aHanizoBanoi Konsenii. Inmm ¢popmu
KPUMIiHAIBGHO-TIPOTUIIPABHOT TMOBEIIHKHM, BH3HAYCHI 30KpeMa Yy HABEJICHOMY TYT
moyto>keHHi 4. 1 c1. 6 KoHBeHIIIT TakoX € KpUMiHAIBHO-TIPOTHIIPABHUMH 13 ypaxyBaHHIM
MTOJIOKEHb THCTUTYTIB HE3aKIHYEHOTO KPUMIHAIBHOTO MPABOMOPYIICHHS Ta CIIBYYacTi Y
KpUMiHAIEHOMY TIpaBoIopymieHHi. To jx oMy came BUIaHHS HaKa3y Yd pO3IOPSIKEHHS
CTaJ0 CaMOCTIMHUM HisHHAM y 4. 2 cT. 146 KK Vkpainwm, B inmi Gpopmu (migbypeHHs,
CTIOHYKaHHS, 3amMaX, ITOCOOHUIITBO) — Hi, HE BiIOMO. | 3HOB X TaKH, SIKIIO MU IE€pel-
0avaeMo y ckJIaJi 00’€KTHBHOI CTOPOHH KPHMIiHAJIBHOTO TPaBOIOPYIICHHS «BHIaHHS
HaKa3zy YU PO3MOPSDKECHHS», MH 3000B’SI3YEMO OpPTaHH JOCYIOBOTO pPO3CIiTyBaHHS
JIOKa3yBaTH caMe BUMHEHHS TaKUX JisHb, SKi IMOB’sA3aHi i3 MEBHOIO MPaBOBOK (HopMoro
MOBEAIHKH (KOMIIETEHIisl CIIy>k00BOi 0COOH, HasBHICTh O(ILIIHHOTO JTOKYMEHTA, B IKOMY
BIJTNOBIAHUI Haka3 uM PO3MNOPSKEHHs BigoOpaxkeHi Tomo). /i yoro ue noTpioHo, He
3pO3YMiJIO, OCKIIBKHM HAlaHHS BiJMOBIMHUX BKa31BOK BUKOHABIISIM «HACHIBLHHIEKOTO
3HUKHEHHS» LIJIKOM OXOIUIEHO 1HCTHTYTOM CIIBYYacTi Y KPUMIHAJIbHOMY IPaBOIOPY-
MEHHI Topsa 3 1HIMUAMHU (QopMaMu KpHUMiHAILHO-TIPOTHIIPABHOI TOBEIIHKH, BH3HAYe-
HAMU Y 4. 1 cT. 6 KoHBeHiii.

Ha cxBaneHHs 3acilyroBy€ 3MiCTOBHE HAITOBHEHHs Ipyroi (OpMHU aHAIi30BaHOTO
KPUMIHAJILHOTO MTPAaBOMOPYIICHHS, SKE € HIYMM 1HIIHMM, K crierudigaoro GopMoro nmoTy-
paHHS KPMMiHAJILHOMY IIPAaBONOPYIIEHHIO, epeadadeHoro y 4. 1 cr. 146 KK Vkpainu.
[To3uTHB iCHYBaHHS Takoi KPpHMiHAJIBHO-IPABOBOI 3200POHU MM 0a4MMO y TOMY, IO i3
BUKITIOYeHHsAM 3 CT. 364 KK Vkpainu 4.3 (37m0BXKuBaHHS Bianar0 abo CIy:KOOBUM
CTAHOBHIIIEM TIPAI[IBHUKOM IPAaBOOXOPOHHOIO OpraHy) Ta 3MIHOI 3MICTy MOHSATTSI
«ICTOTHA IIKOJAa» MJIsl 3arallbHOTO CKJIaly «3JIOBXXHMBAaHHS BIAJ0K abo ciIyxOOBUM
craHoBumem» y crT. 364 KK VYkpainu, nutaHHs KpuMiHamizamii HOTypaHHS KpHMi-
HaJIbHOMY IPaBOIIOPYIIEHHIO B3arani y KpUMiHaJIbHOMY MpaBi Ykpainu ctaiuo i3 2014 p.
FOPUIUYHO HEOTHO3HAYHUM.

Bsarani nmuTaHHA CIIBBIIHOLIEHHS HOPM, mependadenux cr. 146' KK Vkpainu i3
HOpMamHu, ski icHyBamu # icHytoTh y KK VYkpaiam no 11 BBemenns y 2018 p., crae
HACTYITHOIO ITPOOJIEMOI0, KA TIOTPeOye aHami3y.

HopwMma, ska nepenbadena y 4. 1 cr. 146' KK VkpaiHu € 4acTKOBO CHELiaIbHOIO
BIIHOCHO Bijipa3y JIEKUILKOX HOpPM, po3MimieHnx y iHmmx ctartsax KK: cr. 146 «Hesa-
KOHHE T030aBJICHHS BOJII a00 BHKpAJCHHS JIOAMHWY»; CT. 371 «3aBimoMo HE3aKOHHI
3aTpUMaHHs, MPUBiJI, JOMAIIHII apeiT abo TpUMaHHS il BapTotoy; CT. 365 «IlepeBuiieHHs
BIaau abo CIy>kOOBMX MOBHOBa)KEHb MPAIIBHUKOM MPABOOXOPOHHOTO OpraHy»; cT. 364
«3MOBXKMBAHHA B0 ab0 CIy)KOOBUM CTaHOBHINEM». BapTo 3a3HauuTH, MO A0
yeenenns y KK cr. 1461 maiixke Best TIOBEMiHKA, 0 CTAHOBUTH COOOK HACHIILHUIBKE
3HUKHCHHSA, KpUMiHaJIi3a1lis SKoi Oyya 000B’SI3KOM YKpaiHCBKOI JepsKaBH BiAMIOBITHO A0
Pumcpkoro cratyty MiXHapoAHOTO KpUMiHanbHOTO cyay Ta MixHaponHoi KoHBeHIil
PO 3aXUCT YCiX OCi0 BiJ] HACWIHLHUIIPKUX 3HHUKHEHb, CTAHOBMIIA COOOI0 KPHUMIiHAILHO-
MPOTUIPABHY MMOBEAIHKY BiJIMOBIIHO IO 3a3HAYCHUX BHINE «3arajbHHUX» KPUMIHAIBHO-
MPaBOBUX HOPM. BHHITKOM, IO CyTi, 3aIAIIAETHCS TUTBKU (POPMATBHUHN CKIIAJ TOTypaH-
Hs, SIKUH He oxorwieHo cT. 364 KK Ykpainu i BBeIeHHS SKOTO y CHCTEMY KPHUMiHATEHUX
mpaBornopymieHs 3a ynHHUM KK Ykpainu Mu BCUISIKo BiTaeMo.
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Otox mosiBa y KpUMiHAIBHOMY 3aKOHOIABCTBI YKpainu cT. 146! «HacunbHunpbke
3HUKHEHHS» BUKJIMKAE TOSBY HEBHUIIPABIAHOI KOHKYPEHIIIi KPIMIHATIBHO-TIPABOBHX HOPM,
HasBHICTh sIKOi BXXe 3a3HaBaja KpuTHKM BueHuX [10]. Lle mosicHIOeTbCA THUM, IO
3aKOHOZaBeIlb, HA HAIlle MEPEKOHAHHS, 00paB LIIKOM HEMPaBWIbHY (OpPMY iMITIEMEH-
Talii TOJO0KEHh MIDKHAPOJHOTO KPHMIHAJIBHOTO MpaBa y HaIliOHANbHE. BKiroueHHs
HOPMH TIPO 3JIOYHH MPOTH JIFOASHOCTI ¥ PO3ILUT i3 3aralbHOKPUMIiHABHUMU MOCSTaHHIMU
Ha cB0OOY (BOJIIO) JIIOAMHU, € TOMUJIKOBHM.

Te, M0 HACHIBHUIPKE 3HUKHEHHS € 3J0YMHOM IIPOTH JIOISHOCTi, HE MOBHUHHO
BHKIIMKATH YKOJIHOTO CYMHIBY, aJDKe BIAMOBIIHO A0 1. 1) 4. 1 cT. 7 PUMCBKOTO cTaTyTy
MiXHapOJHOTO KPUMIHAIBHOTO CYNy II€ TIOCATaHHS BIHECEHO caMe N0 IIi€i KaTeropii
nocsiradb. OKpiM TOTO, BiATIOBIAHO 0 CcT. 5 MixkHapomHoi KoHBeHIIii po 3axucT ycix
0ci0 Big HACHIBPHUIBKHAX 3HUKHEHBb «lllupoxomommpeHa YW CHCTEMaTHYHA IMPAKTHUKA
HACUJIbHHUI[PKUX 3HUKHEHb € 3JI0YMHOM MPOTH JtoiCcTBa (6adu nepexnady. — O. M.), gk
HOT0 BU3HAYCHO B 3aCTOCOBHOMY MIXKHApOIAHOMY IIpaBi, 1 TATHE 32 COOO0 HACIIJIKH, 110
nepeadayueHi TaKUM 3aCTOCOBHUM MIKHApOJHHUM NpaBom». Came ToMy, OLIbII BiIOBIA-
HOIO (OpMOIO IMIUIEMEHTAlii BKa3aHUX MDKHApPOTHO-TIPABOBUX MOJOXKEHb, MODIO O
cTaTH BBejeHHs BinnominHOT Hopmu y Posnmin XX OcobamBoi wactnHn KK VYipainn
«KpuMiHaNBHI TIPaBOMOPYIICHHS TPOTH MHpPY, OE3MEKH JIOJICTBA Ta MIKHAPOTHOTO
IIPaBONOPSAAKY». BilmoBiaHI 3aKk0HOABYI IPONO3UIIT BHOCUIN Ha po3risa. Hanpuxian,
27.12.2019 p. Oyno 3apeecTpoBaHO 3aKOHONPOEKT «[Ipo BHeceHHS 3MIH 1O IESIKUX
3aKOHOJIaBYMX aKTiB YKpaiHH IM0J0 IMIUIEMEHTAIlli HOPM MIDKHAPOIHOTO KPHMiHAIb-
HOTO Ta T'yMaHIiTAPHOTO NpaBay», KMM IUIaHyBajocs monoBHuTH KK Vkpainm cr. 442!
«3JIOYMHY TIPOTH JIFOASHOCT» Y TAKHHA PelaKIIii:

Crarrsa 4421. 3JIOYHMHU POTH JIFOJITHOCTI

1. VYMucHe BUMHEHHS (3allOMisHHSA) B MeXaX IIMPOKOMAcIITabHOro abo cucTeMa-
TUYHOTO HAIaay Ha ITUBUIBHUX OCI0:

1) nepecnigyBanHst, TOOTO OOMEKEHHS OCHOBHHX MPAaB JIIOJMHH 3 MOJITHUYHUMH,
pacoBUMH, HalllOHAJbHUMH, €THIYHUMH, KYJIbTYPHUMH, PETTiHHUMH, CTaTeBUMH abo
IHITUMY JUCKPUMIHALIHHIM O3HAKAMH, BU3HAYCHUMH MDKHAPOTHUM TIPABOM;

2) meropTallii HaceleHHs, TOOTO IPHUMYCOBOTO i 3a BiICyTHOCTI mifgcras, mependa-
YEHUX MDXHAPOAHUM IPaBOM, IEpEeMIIIeHHs (BUCENEHHs) OJIHi€l UM KiTbKOX 0OCib 3 Mic-
LIEBOCTIi, Ha TEPUTOPIi SIKO1 BOHU 3aKOHHO NepedyBalu, Ha TEPUTOPIIO 1HIIOL AepKaBH;

3) HaCHIIBHHUIIBKOTO MEPEMIIEHHsT HACEJICHHs, TOOTO ITPUMYCOBOTO i 3a BiICYTHOCTI
MiJCTaB, MepeadaueHX MDKHAPOJHUM IIPAaBOM, IEPEMIlICHHS (BHUCEJICHHS) ONHIET un
KUTBKOX OCi0 3 MICIICBOCTI, Ha TEPHTOpIii SKOi BOHM 3aKOHHO TMepeOyBaiw, B IHIIY
MICIIEBICTh Y MEKaX OJIHIET i TieT caMol JieprKaBH;

4) 3rBanTyBaHHS, CEKCyalbHOI €KCIUTyaTallii, IIPUMYCOBOi BariTHOCTI, PHUMYCOBOL
cTepuitizanii abo Oyab-KHX 1HITHX (OPM CEKCYalIbHOTO HACHIILCTRA,;

5) obepHeHHS B paOCTBO 260 TOPTIBIII JIFOABMH;

6) HaCHIILHHUIILKOTO 3HUKHEHHS,

7) HE3aKOHHOTO TI030aBIIEHHS BOJII;

8) kaTyBaHH,

9) cepenHbOi THKKOCTI 260 TSHKKOTO TIJIGCHOTO YIITKOKCHHS, —

KaparoThCsl 030aBJICHHSM BOJII Ha CTPOK BiJl CEMH JI0 I’ ITHALUATH POKIB.

2. YMUCHE BUMHCHHS B MEXax IMHPOKOMACIITAOHOTO a0 CHCTEMAaTUYHOTO HAIaay
Ha UUBIIBLHUX 0CIO0:

1) anapreiny;

2) BUHUILEHHS;

3) BOuBCTBa, —
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KaparoThCsl MO30aBJICHHSAM BOJII Ha CTPOK BiJl JECATH A0 I SITHAIUSTH POKiB abo
JIOBIYHUM I1030aBJIEHHSAM BOJII.

Sk GaurMo, HACHITEHUIIBKE 3HUKHEHHS € (OPMOIO BiIIIOBIIHOTO 3JI0UHHY, Tependa-
geHoro 1. 6) u. 1 wiel crarti. o pedi, Bkazanuii 3akon 17.09.2020 p. Oyno npuitHaTO Y
nepuiomy yurtanHi i 10.02.2021 p. nepeaaHo MOPIBHSUIBHY TaOIMIIFO MPABOK A0 APYroro
unranns [8]. XapakTepHUM Hpu BOMY € Te, o cT. 1461 «HacuibHuIbKe 3HUKHEHHS»
BukirouaTy 3 KK y 3B’s13Ky 13 IpUMHATTAM LbOTO iMIJIEMEHTALIIIHOTO 3aKOHY HIXTO HE
30upaeThes. binbiie Toro, y mpoekTi 10 mepuioro untanus cr. 442 cynposomkyBanacs
MPUMITKOIO, JIe V 1. 2 3a3HaY€HO, M0 «IiJ HACHJIbHUIIKUM 3HUKHEHHSM Y I CTATTi
CIHig po3ymiTH [isHHS, mepembadeni crarrero 146 mporo Komekcy». o apyroro
YUTaHHsA, apTyMEHTYIOYH TUM, IIO Bigcuika 1o cT. 146! KK He oxomuIoe BUMaaku, KOJIu
JIiSTHHS. BYMHSETHCS B KOHTEKCTI MONITHKH OpTraHi3aii, o Ji€ mo3a MexxaMu YKpaiHu 9u
IHIIOT JIep)KaBu W y IIbOMY 3B’s3Ky, BOauaeTbcs nomuibHuUM y Ilpumitii maté He
BIZICHJIOUHE, a CaMOCTIliHEe BHU3HAYEHHS HACHIBLHMI[LKOIO 3HMKHEHHS 3TiJHO 3 MDKHA-
POIHHMM MpPaBOM, IPOIOHYETHCS TaKa PENaKIlisl BiAIOBITHOTO TMyHKTY HpI/IMlTI(I/I bi (4]
cr. 4421 KK: «2. Tlix HaCHIIbHUI[bKUM 3HUKHEHHSAM Y IiH CTATTi CIIif pOByMlTI/I apemir,
3aTpUMaHHs, BUKPAICHHS a00 MO30aBICHHS BOJII JIIOAWHY B OyAb-sKill iHIIIA dopmi 3
MOJTANTBIIIO0 BiIMOBOKD BH3HATH (PAKT TAKOTO apelliTy, 3aTPUMAaHHsS, BHKpaJCHHsS abo
11030aBJICHHS BOJI JIIOAUHHU B OyAb-sAKiil iHIIIH GopMi a0 3 TPUXOBYBAHHAM AAHUX IIPO
JIOJTIO TAKOI JIIOAMHY YU Micle i mepeOyBaHHsI, a TAK CaMO BiIMOBY BiJl BU3HAHHS (aKTy
apemTy, 3aTpUMaHHs, BUKpPaJCHHS a00 1M030aBJICHHS BOJI JIFOJWHH B OyIb-sAKiH 1HIIIH
(hopMi UM MPUXOBYBaHHS JaHHWX IPO JIOJIO TAaKOl JIOAWHUA YU Micle ii mepeOyBaHHSI.
L, 3po3ymino, mo ct. 146! ne npononyeThes Bukmodaty 3 KK, un 3MiHIOBaTH 1i pelaKILio.

[MutanHs Tpo Te, SIK PO3MEKOBYBATH 3JIOYMHHU TPOTH JIONSHOCTI Ta TaK 3BaHi
3araJJbHOKPUMIHAIBHI 3JIOYHHH, SKi IMOJIATAIOTh Y TAKHX CaMUX JISHHAX, BXE MMOPYIICHO
y crenianbHii JiTepatypi [13, c. 49-52]. TyT ke MU 3yCTpiHEMOCS i3 BHITAKOM, KOJIH
000B’S130K IMIIIEMEHTYBAaTH MIXXHAPOAHO-TIPABOBE IMOJOXKEHHsI YKpaiHU BHKOHA€E JBiui.
Sk po3MexyBaTH y TakoMy pasi HOpMmH, Tepenbaueni cr. 146! ta 442! KK Vkpainun?
Slkmio 3apa3 cr. 146" KK VkpaiHu MpakTHYHO HE 3aCTOCOBYETHCS, TO YU Oylae BOHA
3aCTOCOBYBATUCS, SIKIIO ICHYBaTHME CT. 4421 KK Vxkpainu? IluTaHHsA, BUIAETHCA,
putopuuHi. HalfipocTimum BUXOAOM i3 CHTYyaIlil, sika MOTEHIIHHO CKIaleThes y 3B A3KY
i3 mpuAHATTAM 3akoHy YKpainu «[Ipo BHECEHHsS 3MiH IO JESKUX 3aKOHOIABYHMX aKTiB
YkpaiHu om0 iMIieMeHTaIlii HopM MIKHAPOJHOTO KPUMIHAIBHOTO Ta T'YMaHITaApHOTO
npasa» € BunydenHs 3 KK cr. 146 i3 po3yMiHHAM TOro, Mo AisHHSA, SKi HElO mepeada-
YaJiCh, SKIIO BUYNHEHHS HE SIK 3JI0YMH MIPOTH JIOISHOCTI, TO OXOILTIOIOTHCS 3aralbHIMU
HOpMamHu, nependadeHumu ct. 146, 364, 365, 371 KK Vkpainu. V pasi, Ko BOHH
BUMHSIOTECSI «B MeEXKaxX IIHPOKOMACIITAOHOTO a00 CHCTEMAaTHYHOTO Hamagy Ha
LMBIIBHKEX 0CI0» — 3JI0YMH IIPOTH TIOASHOCTI, nepeabadenuii ct. 442! KK Ykpainn.

Take BHUpIIEHHS MOTEHIIHHOI MPOOIEMM 3[A€THCS HaM TAaKOXK HETMOBHHM Ta HE
JIOCTAaTHBO €(DEeKTUBHUM, OCKUTLKH BCE OJTHO 3aJIMIIA€ O€3 3p03yMIJIOTO PO3B’SA3KY MPoo-
JeMy CHIBBiIHOLICHHS BXK€ HOBOTO CKJagy 3 HABEJICHHMM BHILE CKJIaJaMM 3arajbHO-
KPUMiHAJIBHUX KPUMiHAJIBHUX IIPABONOPYIIEHb. €INHOIO O3HAKOIO 3AIHIIUTHCS TE, 110
HACWJILHUIIPKE 3HUKHEHHS SIK 3JI0YHMH MPOTH JIFOASHOCTI € MiISTHHAM OibI MacIITaOHUM,
OCKUIBKH BUMHSIETHCS «B MEXaxX HIMPOKOMACIITAOHOTO a00 CUCTEMaTHYHOTO Hamaay Ha
OUBITBHUX 0ci0». OfHaK, y 3B’S3Ky 3 ICHYBaHHSM KBaTi(iKOBAaHMX BWIIB HaBEICHHX
3araJJbHOKPUMIHAIBHUAX TOCATaHh Ta IHCTHTYTY MHOXXHHHOCTI KPHMIiHAJIbHHX IPaBO-
MOPYIIEHb, 1151 03HAKa HABPS YM 37aTHA Oyae e(peKTUBHO BUKOHYBATH PO3MEKYBAIBHY
¢yHKII0. BupimeHHs: npo0ieMu CITiBBIIHONMICHHS 3arajlbHOKPUMIHAIBHHX Ta MDKHA-
POJHUX 3JIOYMHIB, BBAXKAEMO, MOXKE TOJISITATH Y PO3MEXKYBaHHI FOPUAMYHOTL i1 BiAOBI-
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HUX TpaBoBUX HOpM. lle po3aMexyBaHHS MOKe BiAOYTHCS NUISIXOM BIAJIOTO BHUOODPY
MOJIeNI IMIUIEMEHTAaIlii MDKHApOJHOTO KPHMIiHAJIBHOTO MpaBa y HaIliOHAJbHE 3aKOHO-
nasctBo [11]. Ham BumaeTses 1octaTHbO OOIPYHTOBAHOIO MOJIEINb, SKY BUKOPHCTOBYIOTH
y KpuMiHanbHO-TIpaBoBiit cucremi ®PH, ne icHye Kojekc MiXHapOAHOrO KpUMiHAlb-
noro mpasa (Volkerstrafgesetzbuch) [14].

BucnoBku. HasBHICTE OKpeMOro 3aKOHY Ipo MDKHAPOJHE KPUMiHAJILHE MPaBo MOTEH-
LIHHO acTh MOXJIMBICTE po3mexyBath cdepu nii KK Ykpainn Ta mporo HopmaTHBHOTO
aKkTy y Oyap-sikiii 3pyuHii mnpaBoBiii ¢opmi (3akony, Komekcy i T.a.). 3po3ymino, o
HUHIIIHSA KPHIMIHATBHO-TIPABOBA CHCTEMa TPAJUILIIHO HE JOITYCKAEe MOPYIICHHS MPUHIIHITY
MOHI3MY DKEpeN Taly3i, OfHaK pedopMa KPHMIHATBHOTO 3aKOHOJIABCTBA, SIKA AKTHBHO
BIIPOBAPKYEThCS B YKpAiHi [9], BIIKpUBae «BIKHO MOXITMBOCTEH» IS ypaxyBaHHS KpaIiux
3pa3KiB (DYHKIIOHYBaHHS KPUMiHAILHO-TIPABOBHX CHCTEM Y Cy4aCHUX YMOBaX.
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CRIMINAL LIABILITY FOR ENFORCED DISAPPEARANCE
IN CRIMINAL LAW OF UKRAINE

O. Marin
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The article is devoted to the issues of criminal liability for enforced disappearance in
criminal law of Ukraine. The international legal conditionality of the appearance of this
prohibition in the Criminal Code of Ukraine, its adequacy to the modern needs of combating
this phenomenon as well as the compliance with the conditions of implementation of the
provisions of international legal acts in the national criminal legislation are analyzed. It should
be taken into account that international legal acts describe the need to criminalize socially
dangerous behavior, and the form of such criminalization is chosen by states in accordance
with national traditions of law-making. The article cites and analyses corpus delicti of the
criminal offence provided for by Article 146-1 of the Criminal Code of Ukraine «Enforced
Disappearance», which appeared in the criminal law as a result of the adoption of the Law of
Ukraine «On the Legal Status of Missing Persons». Potential difficulties in applying the norm
provided for by Article 146-1 of the Criminal Code of Ukraine to socially dangerous acts, cases
of unjustified competition and conflict of norms are revealed. It is stated that the norm provided
for by Part 1 of Article 146-1 of the Criminal Code of Ukraine, is partly special in relation to
several norms provided for by other articles of the Criminal Code: Article 146 «lllegal
confinement or abduction of a person»; Article 371 «Knowingly unlawful detention, compelled
appearance, house arrest or taking into custody»; Article 365 «Excess of authority or official
powers by a law enforcement officer»; Article 364 «Abuse of authority or office». It should be
noted that before the introduction of Article 146-1 to the Criminal Code of Ukraine virtually all
the behavior constituting enforced disappearance, the criminalization of which was the
obligation of the Ukrainian state under the Rome Statute of the International Criminal Court
and International Convention for the Protection of All Persons from Enforced Disappearance,
constituted criminally prohibited behavior in accordance with the above mentioned «general»
criminal law norms. The exception, in fact, is only the formal corpus delicti of indulgence,
which is not covered by Article 364 of the Criminal Code of Ukraine and the introduction of
which into the system of criminal offences under the current Criminal Code of Ukraine we
completely approve. The article also analyses the prospects of the adoption of amendments to
the Criminal Code of Ukraine, proposed in the draft Law of Ukraine «On Amendments to
Certain Legislative Acts of Ukraine on the Implementation of Norms of International Criminal
and Humanitarian Law», which offers to supplement the Criminal Code of Ukraine with
Article 442-1 «Crimes against humanity». Thus, the Ukrainian legislator will react for the
second time to its international legal obligations regarding the implementation of the norms of
international humanitarian law. The following options for preventing real and potential threats
in the criminal law regulation of liability for enforced disappearance are proposed: to borrow
the German experience of criminal law regulation in this area of public relations as well as to
adopt the law on international criminal law.

Keywords: encroachment on person’s liberty, international humanitarian law, international
criminal law, implementation.

Cmamms: Haditiwna 0o pedakuii 19.04.2021
nputiHama do Opyky 18.05.2021



ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHIBepcuTeTy. Cepis topuaunyHa. 2021. Bunyck 72. C. 131-139
Visnyk of the Lviv University. Series Law. 2021. Issue 72. P. 131-139

YK 343:415

KPUMIHAJIBHA BIAIIOBIJAJIBHICTD
3A BUBOPYI TIPABOIIOPYILIEHHA:
AHAJII3 OCTAHHIX 3AKOHOJABYHX 3MIH

P. Moguan

Honeywvkuii Hayionanvuuti ynieepcumem imeni Bacuna Cmyca,
eyn. 600-pivus, 21, Binnuys, Yrpaina, 21000,
e-mail: romanmov1984@gmail.com

Po3rnsHyTO OCTaHHi 3MiHM KpUMiHanNbHOrO 3aKOHOOABCTBA, MPUCBSAYEHOro pernameHTauii
BiANOBI4anbLHOCTI 3a BUBOpPYi KpYMiHaMbHI NPaBoONOpYLUEHHNA. BusiBneHo Hefonikn 3aoxovyBarb-
HUX HopMm, nepegbadeHnx 4.5 cr.158-3 Ta 4.5 cT. 160 KpumiHanbHOro kogekcy YkpaiHu,
30KpeMa, NoB’s3aHi 3 KONIOM KpYMiHanbHUX NPaBoMopyLUEeHb Ta OCib, LWOAOo AKX BOHWM mMornn 6
Oyt peaniszoBaHi. [loBeoeHO HeOOUNbHICTb, Mo-neplle, obpaHoro 3akoHogaBuem audepeH-
LinoBaHOro Migxody LoAo BapTiCHOrO BUpaXeHHs1 nepeabaveHoi cT. 160 KpumiHanbHOro kogekcy
YkpaiHn HenpaBOMIpHOI BUrOAW, KONW OAHI NpeaMeTU BM3HAKOTbLCA OCTaHHbOK He3anexHo, a
iHLWI, HaBMakW, — 3anexHo Big TXHbOI BapTOCTi; NO-Apyre, HaBeOeHHSa Y MPUMITUI BignoBigHOI
KpUMiHansHO-NpaBoBoi 3a60pPOHU BU3HAYEHHSI MOHATTA «HEMpaBoMipHa Burogax». 3a pesynbTa-
Tamy aHanisy TeHAEeHLN 3aCTOCyBaHHS po3rnsiayBaHNX KPMMiHANbHO-MPaBoOBMX HOPM 3pobrneHo
BMCHOBOK MPO HEAOCKOHArICTh iXHIX CaHKLii, sika Npu3BoauTb A0 «3abyTTa» Ha MmpakTuui npo
NPUHLMN HEBIOBOPOTHOCTI KpMMiHaMbHOI BiANoOBiAanbHOCTI. 3anponoHOBaHO LUMSAXW YAOCKOHa-
NEHHS BiANOBIAHUX CaHKLIN.

Krroyoei crioga: Bubopya AOKyYMEHTaLis, AOKYMeEHTaUis pedepeHaymy, HenpaBoMipHa BMroaa,
niaKyn, NoKapaHHS.

DOI: http://dx.doi.org/10.30970/vla.2021.72.131

IocTranoBka npo6jaemu. 16 nunas 2020 p. BITYM3HIHUMH NapiIaMeHTapisiMu OyJio
npuitaaro 3akoH Ykpainu «IIpo BHECEHHS 3MiH A0 JESKHX 3aKOHOJABUMX aKTiB YKpaiHu
I[0/I0 BAOCKOHAJIIEHHSI BUOOPYOro 3aKOHOMaBCTBa» (naii — 3akoH Bix 16 sumas 2020 p.).
Ha nymky iHiriaTopiB BiAIIOBiTHOI 3aKOHOJABUO] iHII[IATUBH, YXBAJCHHS IIbOTO 3aKOHY
MaJio O CIIpUATH CIIPOIICHHIO BUOOPUOro IMpoliecy, yHidikarii Hopm Bubopyoro xonekcy
VYxpainu (gani — BK) Ta 3axucty BuOopunx mpaB rpoMajisH. | SKII0 TOCATHEHHS] YMOBHO
JBOX TIEPIINX i3 TPHOX 3a3HAUCHUX BUIIE IIUJICH BUMAraio yIOCKOHAJICHHS PETYIIOI0UIX
HOPM BHOOPYOTO 3aKOHOJABCTBA, TO 3aXHCT BHOOPYMX TpaB TpPOMaiasH MaB OyTH
3a0e3MeYeHNi 32 PaxXyHOK BHECEHHS 3MiH JI0 OXOPOHHHMX Tally3eil mpaBa — aaMiHicTpa-
THUBHOTO Ta KPUMIHAJIBHOTO. 30KpeMa, HIeThes Mpo Te, MO HaOpaHHS YHHHOCTI IIOJIO-
keHHsIMH 3akoHy Bix 16 mumas 2020 p. mpu3sBesno 10, Mo-mepiie, iCTOTHOTO OHOBJICHHS
Ta BUKJIAQJICHHS Y HOBHUX PENaKINisIX OYKBaJIbHO KOXKHOI 3 ICHYFOUMX JI0 IbOT0 y Kprmi-
HabHOMY Kognekci Ykpainu (mami — KK) crareif, mpucBsiueHuX periiaMeHTalii Biamno-
BIJAJIBHOCTI 3a TakK 3BaHi BHOOpYI KpUMiHAJIbHI NPaBOMOpPYLIEHHSA (Hajmi — K. Tp.)
(ct. 157-160), a mo-mpyre, — pomoBHeHHs posainy V. Ocobmuoi wactuanm KK
«KpuMiHanbHi paBONOPYIIEHHS MPOTH BUOOPUMX, TPYAOBHX Ta iHIIMX OCOOMCTHX IpaB
1 cBOOOJ JFOAMHU 1 TPOMAASIHUHA» HOBOIO cT. 158-3 «Danbcudikaris, migpoOiIeHHs,
BUKPAJICHHS, TIOMIKO/DKEHHS a00 3HUIICHHA BHOOPYOI JOKYMEHTallii, JOKyMEHTaIlil
pedeperayMy, BUKpaaeHHs, OMIKOIKESHHS, IPUXOBYBaHHS, 3HUIICHHS I€YaTKA BHOOP-
4oi KoMicii, KoMicii pedepeHryMmy, BUOOPUOi CKPUHBKH, CITUCKY BUOOPIIIB UM YYaCHHUKIB

© Mogsuan P., 2021
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pedeperaymMmy». 3 OISy Ha CepHO3HICTh T4, HAaBiTh, HA MEPIIUN OIS, HEOJHO3HAY-
HICTh JESKMX 13 WX 3MiH y KPHMIiHaJbHO-TIPABOBIM Haylli BUHWKJIA HarajibHa HE0O0-
XITHICTh IXHBOT'O TOKTPHHAIEHOTO OCMUCICHHS.

AHani3 ocTaHHIX JocaixKeHb i myGuikanii. OxpeMi acrieKkTH BiIIOBIAHOI IpodIIe-
MaTHKM BHUCBITJICHO Yy HpalsiX TaKUX BITYM3HSIHUX HayKoBLiB, sk M. O. AKiMOB,
IT. IT. Auppymxo, O. M. T'otin, I O. 3inuenko, B. B. Koctpuupkuii, C. f. JIuxona,
M. B. Mazyp, XK. B. Manapuuenko, M. [. Mensuuk, M. O. Msrko, H. M. Ilapaciok,
B. M. Ilapactok, B. I1. Tuxwuii, M. I. XaBponiok, €. B. [llesuenko, A. O. fIck Ta iHIIUX.
Boanovyac HEoOXiTHO KOHCTaTyBaTH, IO 4Yepe3 CBOI HOBHU3HY KOMIUIGKCHHU aHaii3
sraganux 3MmiH g0 KK me He nmpoBoauBes, yepe3 1m0 i Oylio BUPINICHO 3allOBHHUTH ITHO
MIPOTAIHHY Y TOCTIIKCHHSIX.

MeTo10 cTATTi € KPUTUYHHUN aHANI3 THX 3MiH, SKHX KpUMiHAJIbHE 3aKOHOJABCTBO
3a3HaNo0 Ha migcraBi 3akony Bin 16 mumas 2020 p., 3a pe3ynapTataMu SIKOTO Mae OyTH
3po0JIeHHI BUCHOBOK IIOJO TXHBOI OOIPYHTOBAHOCTI, a TAKOXX BU3HAYCHO IMEPCIIEKTUBU
PO3BUTKY KPUMIHAJIBHOTO 3aKOHY Y BIAMOBIHIN IapHHi.

Buxaax ocHoBHOro Martepiaay. Binpasy HeoOXiqHO 3a3HauuTH, IO Yepe3 IXHIO
MacIITA0HICTh Y MeXaxX OJHi€l CTAaTTI HE BHUJAETHCS MOMKJIMBUM PO3INISHYTH BCl Ti
oHoBieHHs, skuX KK 3a3HaB y pe3ynbTari yXBaJleHHS JIOCIIKYBaHOTO 3aKOHY. 30Kpe-
Mma, BHeceHHs 10 KK HoBoi ct. 158-3 BUMarae npoBeleHHS OKPEMOro NOCIIKEHHS, Y
nporueci SKOro MaroTh OyTHM OTpHMaHi BiJNOBiAI HA HMU3KY NUTaHb, MOYHHAIOYH 3
JOLITBHOCTI caMoro (hakTy iCHyBaHHS MOJIOHOT 3a00pOHH, 1 3aKIHUYIOUH KOHCTPYIOBaH-
HSM BIJIOBITHOI CTaTTi KPUMIHAJIBHOTO 3aKOHY. HemominbHICTH «pPO3MOPOITYBAHHSI
yBard aBTopa MOSCHIOETHCS W TUM, IO JIEsKI CIIPHI MOJIOKEHHS 3aKoHOIpoekTy Ne 3485
Bix 18 tpaBHsa 2020 p., skuid y miACyMKy HaOyB cratycy 3akoHy Bix 16 mumas 2020 p.,
BiKe OyJIM IIpoaHalli30BaHi MapiaMeHTCHKHMH €KCIIEpTaMH, OIliHKa SKUX Oyiia BHKJIaJCHA
y BiAmoBigHMX BUCHOBKax (Bim 1 wepBHsa 2020 p.) Ta 3ayBaxkeHHAX (Bim 15 mumHS
2020 p.). V¥ 1iif sxe po6oTi ocHOBHHI (QOKYC Oyie 30CepelKEHHI TIEPEBAXKHO JIUIIE Ha
TUX HaWOIBII BaXJIWBUX MpoOieMax, ski mie He miggaBaiucs (abo migmaBamucs
MEHIIIOI0 Mipo) (axoBoMy OOTroBOpeHHIO crerianictamu BepxoBHoi Paau Ykpainu
(mam — BPY).

OnHi€ro 3 OCHOBHHX HOBel, mependadeHux 3axkonom Bix 16 mumns 2020 p., crama
HosiBa Bifipasy IBOX 3a0xouyBadbHUX HOpM (4. 5 ct. 158-3 Ta u. 5 ct. 160 KK), B sikux
OyJH 3aKpiluIeHI YMOBH 3BUIBHEHHS BiJl KPUMIHAJIBHOI BiIITOBITAIHHOCTI 32 BUMHEHHS
BIMTOBITHUX BUOOPYMX K. IP. 3 BHCBITJICHHSA MPOOJIEM BHKJIAIACHHS OCTaHHIX 1 OYi0
BHPIIIICHO PO3IIOYAaTH OCHOBHY YaCTHHY IBOTO AOCIIIKEHHS.

B ropumnynii JriTepaTypi 3a3HA4eHO, MO 3a0XOUYYBaJbHI KPUMiHAIBHO-TIPABOBI
HOPMH MOJJISFOTHCS HA HOPMH, CIIPSIMOBaHI Ha: 1) NPUNWHEHHS 3JI0YHHY, CAMOBHKPHTTS
1 BHKPUTTS IHIMUX OCi0O, BUHHUX Yy BYMHEHHI 3JI0YMHY, aKTHBHE PO3KPHUTTS 3JI0YHHY;
2) BUITy4YeHHsI 3 00Iry mpeaMeTiB, 3acobiB, PEUOBHH, 10 CTAHOBIATH MiABUINCHY CYC-
nibHy HeOe3MeKy; 3) IOBEpHEHHs MaifHa, 3100yTOro 3I0YMHHUM LIUIIXOM, 200 BiIIIKO-
IOyBaHHS 3aBaaHux 30uTkiB [13, ¢. 13-14]. Excrpamnonooun HaBeAeH] 3arajbHOTEOpe-
TUYHI TIOJIOKEHHS Ha 4.5 cT. 158-3 ta u. 5 c1. 160 KK, MoxHa KOHCTaTtyBaTH, 1o IIi
HOPMH TOKJIMKaHi 3a0e31euyBaTH JOCSTHEHHS caMe MepIoi 31 3a3HaYeHUX BHIIE IieH.

OpHak BUHMKAaE NMUTAHHA NPO 3aKpilUIeHe MapiaMeHTapisMH KOJIO K. Ip., IIOJO0
SIKHX MO)Ke OyTH peai3oBaHMi IMOTEHIaN IMX CTHUMYJIOIOUHX TPHUIHCIB, 30KpeMa,
100 HACTYITHOTO:

— HO-TIepIIIe, YOMY 3aKOHOABEILb HE nepen0aunB aHAJIOTIYHIX 33 3MICTOM 330X04y-
BaJIbHUX HOPM 1 B JESKUX IHIINX CTATTSAX MPO BHOOPUI K. TIP., B SKHUX IXHS HASBHICTD TEX
Morna O CHIpUATH 3raflaHMM BUINE MPUIHHEHHIO Ta PO3KPHTTIO 3J0YMHY. 30Kpema i
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Haifriepie iaerbess npo cr. 158 KK «HamanHs HempaBIMBUX BiZIOMOCTEH J0 OpraHy
BezieHHS JlepaBHOTO peecTpy BUOOpIIIB ab0 iHIIE HECAHKIIIOHOBAHE BTPYYaHHS B POOOTY
JepxaBHOTO peecTpy BHOOpIIB», a/pke, 3BaKalOUM HA 3MICT OIMCAHUX y Hil HifHB, €
JIOCTaTHI MiJICTABU BBa)KaTH, 10 JOOPOBLIBHE Ta CBOEYACHE (HATIPHKIAL, A0 MPOBEICHHS
BINOBIAHUX BUOOPIB) MOBIJOMIJICHHSI MPO BYMHEHHS Ta BCl OOCTABMHU CKOEHOTO K. IIp.
ICTOTHO 3HMXYE CTYMIHb CYCILUIbHOI HEOE3MEKU OCTaHHBOI'O, OCKLUIBKU JIO3BOJISE, TaK OU
MOBHUTH, MAaKCHUMAaJbHO «BIMHOBUTH» MOPYIICHHUH OO0 €KT — BCTAHOBJCHHHA 3aKOHOM
MOPSIOK TOJIOCYBAHHA, MiJPaXyHOK IOJ0CIB Ta OTOJIOUIEHHS Pe3yNbTaTiB BUOOPIB;

—no-zapyre, yomy y cT. 158-3 KK 3akoHOmaBEIE 0OMEXHB KOJIO K. TIp., 32 BUNHCHHS
SIKUX 0c00a Moke OYTH 3BiJIbHEHA BiJl KPUMIHAJIBHOI BiIIOBIIAIILHOCTI, JIUIIE JTISTHHAMH,
nependoadyeHuMu 4. 1? SKio 3 BUKpaJeHHSM, IOIIKOKEHHSAM, INPUXOBYBAaHHAM Ta
SHHUIIEHHSIM BiINOBIAHUX TMpeaMeTiB (4. 3) Take 0OMEXEHHS IIie MOYKHA 3PO3YMITH, TO ¥
BHIAJIKY 31 3JI0YMHOM, TepeadadeHIM 4. 2, HaBpsA. AKe JJIs MEHE 3HOBY K TaKd Ode-
BHJIHUM BHIJISJAE TOW (DaKT, 110 MOOPOBIIbHE Ta BYACHE MOBIIOMIICHHS TIPO IMiIpoOKy,
HE3aKOHHE BUTOTOBJICHHS, BUKOPHUCTAHHS a00 30epiraHHs HE3aKOHHO BUTOTOBIICHOI YH
niapoOieHoi BUOOPUOi JOKyMEHTalll, JOKyMEHTalll pepepeHayMy, a TaKk caMo BKIIIO-
YeHHs JI0 Li€i JOKYMEHTallil 3aBiIOMO HEIOCTOBIPHUX BiIOMOCTEH, (PaKTHYHO HiBEIIOE
CYCIUIbHY LIKiJJIMBICTh I[LOTO AiSTHHS.

Hepo3yMiHHS Takoro 3aKOHOJABYOTO PIIICHHS JIHMIIE MOCHIIOETHCS Yepe3 Te, II0
iHIIa HOBa 3a0XOYyBaJbHA HOpPMA, sKa 3’SBHJACS BHACTIJOK HAOpaHHS YUHHOCTI
nosioxkeHHsME  3akoHy Bix 16 ymmas 2020 p., — 4.5 cr. 160 KK — Bxke He MICTHTH
JKOJTHUX OOMEKEHb IIOJI0 KoJla THX TepeI0adeHux Ii€r0 CTATTEeIO K. Mp., IPW BUMHECHHI
SIKUX BOHA MOXe OyTH 3acTocoBaHa. 30KpeMa, IpUBepTae J1o cede yBary Toi (akT, 1o,
Ha BIIMIHY Bij, ckaximo, 4. 5 cT. 354 KK «[ligkym npaimiBHHKA MiIIPUEMCTBA, YCTAHOBH
yu opraHizamii», 4. 5 cr. 160 KK momyckae MOKIHBICTh 3BUIBHEHHS BiJ] KPUMiHAIBHOI
BIIMTOBIMATBHOCTI He Juimie ocid, sKi MpHUMAIOTh MPOIO3MINI0 YK OOIIIHKY abo
OJICPKYIOTh HETPaBOMipHY BUTOXy (4. 1), a i THX cy0’€KTiB, SIKi IPOMOHYIOTh, O0ILSIOTh
a0 HaaalTh OCTaHHIO (4. 2 Ta 4. 3).

Boanouac 1 4.5 c1. 160 KK MICTUTh CBOIO «POA3MHKY», KA HE A€ MiJCTaB
BBaKaTH 11 OLTBII BAamoro mopiBHAHO 3 4.5 cr. 158-3 KK. Imetscs mpo Te, 1o B
pe3ysnbTaTi BHECEHHS IPABOK J0 3aKOHONMPoeKkTy Bix 18 tpaBHsa 2020 p. y wiit HopMi
3’gBUJIOCA iHIiLIOBaHe HapoAHUM JenyTatoM YkpaiHu C. A. MiHBKO 3acTepeXeHHS
CTOCOBHO TOTO, IO ii (4. 5) Misl HE PO3MOBCIOKYETHCS HAa OpraHizatopa Ta Mmijgoypro-
Bada BignoBigHOro K. mp. TuM camum y KK Brnepmie OyB CTBOpeHUH HpeneeHT TOTO,
KOJIH CTUMYIIOr09a HopMa OcoOnMBOi YaCcTHHU HEe MOKe OyTH 3aCTOCOBAaHA HE JIHIIIE
moJI0 opraHizaropa (sk e 3pobieHo, Hampukian, y 4. 6 cT. 255, 4. 2 cr. 255-2 KK
TOIO), @ W OJHOrO 3 IHIIMX BH[IB CHIByYaCHHUKIB. | SKIIO 3aCTepEKCHHS «KPIM
oprasizatopa (KepiBHHKA)» y 3TraJlaHuX 3a00pOHax, sIKi CTBOPEHI JUIS KPUMIHAJIBHO-
paBoBOi MPOTUIIl OpraHi3oBaHUM (opMaM 3TOYMHHOCTI, BUIAETHCS IIIKOM BHIIPaB-
JAHUM, TO JIOTIYHMX OOIPyHTyBaHb BKasiBku y 4.5 cT. 160 KK nHa migOyproava (BiacHe,
JOJATKOBOI apryMeHTalii mnoTpebye HaBiTh YTOYHEHHS «KpIM oOpraHizatopa») 4,
HE3BaXKAIOUU Ha BCi CBOI HAMaraHHsl, HE 3HAWINOB. AJKE K MOYKHA MOSICHUTH T€, 1110,
CKaxiMo, oco0a, sika HaJae BHOOPII0 HEMpPaBOMIpHY BUTOAY (4. 2) Moxe OyTH 3BiJb-
HEHa BiJ KPHUMIHAIBHOI BIAMOBIJANBHOCTI, a ocoba, sKa, HANpPUKIAJ, CIOHYKAe
(miaOypro€e) TOTo K TakW BUOOPIIS HpI/II/IHﬂTI/I 1120) HenpaBOM1pHy Buroay (4. 1) — ui?
AHANOTIYHI TNWUTAaHHSA MOXKHA ITOCTABUTH 1 IMOAO0 0araThoX IHIMMX MOTEHIIIHHUX
cUTyalii (HanpuKIIaz, MOCOOHUK Ta n1;[6yp}013at1)

He Moxy He 3BepHYTH yBary 1 Ha J:[onymem pH (bopManOBaHHl 4.5 ct. 160 KK
MOPYIICHHS TPHHIHUITY «EXHOCTI TEPMIHOJNOTII», HAa HASBHICTH SKHUX BKa3ye Te, IO
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CIIOYATKY Y Iiii HOPMi BXKHUBAEThCS TEPMIHOJOTIYHUN 3BOPOT «KPUMIHAIBHE MPABOIO-
PYIICHHS», a BKE Jali — HOHITTS «3JI0UHHY.

Cepen 1eB’TU 3ayBaskeHb, sIKi (paxiBlli ['0I0OBHOTO HAYKOBO-EKCIIEPTHOIO YIPABIIHHS
Amnapaty BPY Bucnosmin Ha anpecy nependoadenux 3akoHoM Bix 16 mumas 2020 p. 3min
JI0 KPUMiHAJIBHOTO 3aKOHOJIaBCTBA, BiIpa3y YOTHPH CTOCYBAINCS npodiem KpUMiHAIBHOT
BIIMOBIAATIBHOCTI 3a miAKyn BimmoBimuux cy6’extiB (cT. 160 KK), 30kpema i Tux, 1o
0B’ s13aHi 3 (JOPMYITFOBaHHAM TepeadadeHoro IPUMITKOIO PO3IIIsyBaHOT KpUMiHAIBHO-
MIPaBOBOI 3a00POHU MOHATTS «HEPABOMIPHOT BUTOINY.

Cepen iHIIOTO, MAPITAMEHTCHKI €KCIIEPTH BKa3ally Ha Te, 110 MepeadaucHa MPOSKTOM i
3romoM BTiUIeHa y 3akoHi Bix 16 smmas 2020 p. iHimiaTHBa 100 BU3HAHHS MPEIMETOM
AHaJII30BaHOTO K. M. OYAb-SIKUX MPOIYKTIB XapuyBaHHS, CHIHPTHUX HAIOIB Ta TIOTIOHO-
BHX BUPOOIB HE3aJIEKHO Bij IXHBOT BapTOCTi npHU3Bene 10 HaAMIPHOT KpHMiHani3aui'1’ Sk
PE30HHO 3a3HAYAIOTH CIICMIANCTH, KPUMIHATBHUN 3aKOH y upomy pa3i mae OyTH
CIPSIMOBAaHHUN HA TIEPECTiTyBaHHs IMEpII 32 BCE TUX, XTO 3MIHCHIOE m/:[Kyr[, 1 mume B
OKpPEMHX OCOOIMBO HEOE3IEUHUX BUIAAKAX — TUX, XTO IMiJIA€THCS HA TAKHUHN ITiKYTI.

3aranoM MiATPUMYIOYM BHCIIOBJICHI 3ayBa)KeHHsS, BOJHOYAC XOTUIOCA O 3BEPHYTH
yBary i Ha iesiki iHIII JUCKYCIHHI aClIeKTH BiJIOBIAHOTO HOPMAaTUBHOTO TOJIOKEHHS.

[To-miepiie, BUKJIMKAE CyMHIB JOLUIBHICTh OOpaHOTO 3aKOHOJaBLEM AudepeHiiio-
BaHOTO IiXOMIy IIOJ0 BapTICHOIO BUPAKCHHS HEMPABOMIPHOI BUTOMHU, KOJIH MPOIYKTH
Xap4uyBaHHs, CIUPTHI HAMOI Ta TIOTIOHOBI BHPOOHM BBAXKAIOTHCS TAKOIO HE3AJICHKHO Bil
IXHBOT BAPTOCTI, TOMI SAK 1HII BKa3aHi y mpuMitiii cT. 160 KK pisHOBUAM BUTOM — JIMIIIE
3a YMOBH, IO iXHA BapTicTh nepepuirye 0,06 HEOMOAATKOBYBAaHHX MIHIMYMIB JTOXOJIIB
rpomansH (mam — HMT) (y 2021 p. — 68,1 rpH). Uepes 11e B aBTOpa BUHUKAE YEProBe
3aMUTaHHS 10 HApOIHUX JCMYTaTiB YKpaiHu: YoMy, HAIIPHUKIA, OJep KaHHS/HaTaHHA 1—
2 IUrapok, IUIIIKK MUBA, NMAYKH TPEUKH TOIIO YTBOPIOE CKJIAN 3JIOYHHY, a OT BXKE
oJlep)KaHHs/HalaHHS, CKa)XIMO, TPOIIOBHUX KOIITIB y po3Mipi 50 TpH, 3a ki MOXKHA
npundatu Oyab-KMi 31 3rajJjaHux NpPeAMETiB, a TaK caMO JIoTepeiHoro Oijnera ado
HOJJApYHKOBOTO cepTUdikara Tiel x BapTOCTi — Hi?

[To-npyre, sik 1 B 6araThox 1HIIMX MPUKIIAAaX OHOBJICHHS BITYM3HIHOTO KPUMiHAIB-
HOTO 3aKOHOJABCTBA MYCHMMO AaKI[CHTYBaTH Ha JIOBLIBHOCTI BapTICHUX IapaMeTpiB
HeTpaBOMIpHOi BUronu, siki Oynu 3akpimuieHi y mpumitui ct. 160 KK. YoMy 3akoHo-
naBenb 3ynuHuBCS came Ha mpomy (0,06 HMJID) mokasnuky? Sk 1e HOJOXKEeHHS
KOPEJFOETHCS 3 IHITMMH KPUMiHAJIBHO-TIPABOBUMH HOPMaMH (CUCTEMHICTh KPUMIHATIBHOTO
3akoHy)? Ha »aib, 1 11l muTaHHs, Ipo sKi, IO pedi, B3arajii He 3raayeThCsl Y BiIOBIIHUX
CYIPOBITHUX JOKYMEHTaX JIO0 3aKOHOIIPOEKTY, 3aTHINAIOThCS O3 BiAMOBIACH.

[To-Tpere, 110 TOB’S3aHO 3 TONEPEIHIM, BHKJIMKAE CYMHIB cama JOIUIBHICTb
HaBeZieHHS y mpumiTii cr. 160 KK Bu3HaueHHS HENpaBOMIpHOI BUTOMHU, SIKE € BXKe
TpPeThoro (TIOpYY 13 MpuMiTKaMH cT. 354 ta 364-1) moaibHOO JediHilli€er0, 0 MICTHUTHCS
y YMHHOMY KPUMIiHAJIFHOMY 3aKOHOJABCTBI. BuaaeThcs, 10 3 OIJIsiMy Ha 3rajaHy BHUIIE
cuctemuicth y KK Mae icHyBaTH €iiHe yHiBepCcallbHE HOPMATUBHE BU3HAYCHHS MTOHATTS
«HETPaBOMipHA BHTO/Ia», SIKE Ma€ BHUKOPHUCTOBYBATHCS IPU 3aCTOCYBAaHHI OyIb-SIKHX
HOPM, V SIKHX BOHO BXHBA€ThCsil. bakaHHS K 3aKOHOJABILs BpaxyBaTH CHEHH}IKy
cT. 160 KK morno 6 Oytu peasnizoBaHe 3a paxyHOK IPOCTOI BKa3iBKH, HANPUKIAJ, Ha
BapTICHI TMOKa3HHKH HEMPAaBOMIPHOI BUTOAM, a TaKOX Te, W0 «y Mii cTarTi He
BB)XAIOTHCS HETTPABOMIPHOIO BUT'OJIOK0 MaTEPiajly ariTallii, BA3HAYCHI 3aKOHOM.

3aBepIiryrour BUCBITICHHS PO3IJISYBAHOI IPOOJIEMAaTHKH, XOTUTOCSA O 3BEPHYTH yBary i
Ha Tpo0OJIeMi KOHCTPYIOBaHHS CaHKIIIH JJOCIIHKYBaHUX KPHMIHATEHO-TIPABOBHUX HOPM.

1 Ha cxoxy npobrieMy cBoro uacy Brasysam i H. M. TTapaciok Ta B. M. ITapaciok [9, ¢. 193].
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[IpoanamizyBaBIiM BiJIMOBIIHI CaHKINI, MOXXHA KOHCTaTyBaTH, IO y 3aKoHI
Bix 16 munast 2020 p. 3Haiinuia CBOE MPOJOBXKCHHS iCHYIOYa W paHille TEHICHIIS [0
BCTAHOBJICHHS 32 BYMHEHHS BHOOPYMX K. IIP. HENPOIIOPLIHHO CyBOPHX, HA MOIO AYMKY,
MokapaHb. Y CaHKIIAX ycix yacTH HOBOI cT. 158-3 KK Oymo mepenbaueHo eanHe
OCHOBHE Oe3anbTepHaTHBHE MTOKapaHHS y BUTIISLI Mo30aBiieHHs Boui. [Ipuyomy Taxi mii,
SIK, HaIpHKJIaz, 30epiraHHs HE3aKOHHO BUTOTOBJIEHOI 4HM IiipoOieHol BUOOPYOI JOKY-
MeHTalil abo, ckaxiMo, IPUXOBYBaHHS MEYATKH BHOOPUOi KOMICii KapatoThCs M030aB-
JEHHSAM BOJI CTPOKOM A0 7 PpOKIB, a SIKIIO BOHU BYMHEHI CIyx)00BOI 0c00010 3
BHKOPHCTAHHAM CITY’)k00BOTO CTAaHOBHIIIA, TO BJKE M030aBJICHHSM BOJII HA CTPOK aX Bix 7
mo 10 p01<113 [MapanensHo 3akonom Bin 16 maumas 2020 p. 6yno MMOCHJICHO BIJIMOBI-
JATBHICTE 1 32 BUMHEHHS HHU3KH H IHINNX MPaBOIIOPYIIECHB z[ocnmxcyBaHm Tpymy, 1o,
30KpeMa, BHPA3WIOCh y 30UIBIICHHI Mepea0aueHuX CaHKIISIMH BIiAMOBITHUX HOPM
CTpPOKiB T030aBieHHs BoJi (4. 2 cT. 159, 4. 2 ta 1. 3 c1. 160 KK); BrutydenHi mrpady 3
Tepestiky MOTEHIIHO MOKITUBUX TIOKapaHb, SKI MOXYTh OyTH NMPHU3HAYCHI 32 BUNHCHHS
Toro 4 iHmoro Aemikty (4.2 cr. 159 KK); abo [OMOBHEHHS TaKOrO MEpetiKy
MMOKAapaHHAM Y BHIIIAL o30aBieHHs Bomi (4. 1 cr. 158, u. 1 ct. 159, u. 1 ct. 160 KK).

Ta uu cripaBi Taki cyBopi caHkUii (MOJEKyAN CyBOPILll BiJ THX, sIKi mepeadaueHi 3a
BUMHEHHS YMUCHUX TSDKKUX TUIECHUX YIIKO/DKEHB Ta pozboro (cr. 121 ta 187 KK,
BI/IIIOBITHO)) 3a6e3neqy}oTL e(peKmBHy KpI/IMlHaJ'ILHO TMPaBoOBY OXOPOHY BI/I60p‘{I/IX
npaBoBigHOcHH? [y BiANOBiAI Ha Ile MUTaHHS S BUPILIMB IIPOAHATI3yBaTH MaTepiain
CyIOBOi TPAKTHKH LIOAO 3aCTOCYBaHHS OOCTI[KyBaHHUX HOpM, aJDKe came (paKTHIHA
KapaHIiCTh 1 € ITHAMKATOPOM OOIPYHTOBAHOCTI Ta JOIUIBHOCTI HaJIJAHHS 3JI0YHHY TIEBHOTO
BHIy i 0OcsATYy MOKapaHHSA. SIKIO X TOCWICHHIO IOKapaHHsS B 3aKOHI BiAIOBimae
3HIKCHHS TIOKapaHHs Ha MPAKTHIl, 3HAYUTH, II¢ BKE MOXKHA PO3TIIAIATH SIK CHUTHAI
3aKOHOMABIIIO MPO «HAAMIPHICTHY» meHamizarii [6, ¢. 269]. Tyt nmpuramytoTscs i pe30HHI
3ayBaxkeHHs 1O. B. ®@ines 3 mpuBoay TOro, IO OAHIED 3 HAWOUTBII BaKIMBHX Ta
HEOOXiZIHUX TepeayMoB e(pEeKTUBHOIO NPEBEHTHBHOTO BIUIMBY CaHKLIH € CyBoOpe
notpuManHs BuMor cT. 65 KK moio npu3HayeHHs OKapaHH: B MeXaX, YCTAaHOBIICHUX Y
cankuii cratti OcoONMBOI YacTHHHU, siKa TMepeadayvae BiANOBIJANBHICTh 3a BUMHEHUH
3n0unH. ToGTO caHKIlis MOBUHHA OyTH 3arajibHO000B s13k0B00 [11, ¢. 326-327].

HoOpe BimoMo, 1o 3a K. Ip. MPOTH BUOOPUYMX MpaB TpoMalsH TPaduliiHO 3acy-
JDKY€ThCS HE3HaYHA KiNbKicTh 0ci®. OgHAK, MpoaHali3yBaBIIM TEHJCHILII 3aCTOCYBaHHS
BIIMOBIMHUX HOpPM, S OyB 3MYIICHHHA KOHCTATyBaTH, IO HAaBiTh y Till HEBEJMKIH
KUTBKOCTI CIIpaB pO3TJIISIyBaHOT KaTeropii, sIKi JOXOAATh 0 CYAy, (PaKTHYHO iITHOPYEThCS
MPUHIAIT HEBIABOPOTHOCTI KPUMIHAIBHOI BiINOBITAILHOCTI, a JEAKl ITOJOKESHHS
KPUMIHANBEHOTO 3aKOHY, SKi Maimu O pO3risaaTHCS SK BHHSATOK, HEPETBOPIOIOTHCS HA
npasmwio [12, c. 247]. Cupasa B Tomy, mpo 3i 100 % BHBYCHHUX MHOIO CIIpaB IIpo BHOOPHUI
K. mp. (25 mepumx crpas, pilieHHs 1070 sikux Oynu po3mimieri B €IPCP), 88 %
(22 i3 25) 3aBeprryBasics NPU3HAYCHHSAM BUHHUM MTOKApaHHS y BUTIISAAI OOMEKEHHS Yu
1030aBJICHHS BOJII Ha NMEBHUH CTPOK, BiJ BifOYyBaHHS SKHUX YCi BOHH B IOJANIBIIOMY
3BinbHsAIMCS Ha mifctasi cT. 75 KK. Illo % 1o «peambHOro» MokapaHHs, TO BOHO Oyio
NPU3HAYCHO TPHYi: ABiUi CyAM 3yNUHSUINCS Ha MOKapaHHI y BUMIAAL mrTpady B po3mipi
5100 rpu [3; 4] i nume ogHOro pasy mnpeacTaBHUKH DeMiad BHU3HAIM JOMIIBHHM
OPU3HAYUTHA 3aCy/DKCHOMY, SKUil OyB BH3HAHHA BHHHHUM Yy BYMHCHHI 3JI0YHHIB,
nependadeHux 4. 2 ta 4. 4 c1. 157 KK, peanbHe TMOKApaHHs y BHUIJISA/II TT030aBICHHS BOJI
CTPOKOM Ha 5 pOKlB ta 6 MmicsuiB [2]. 3aragom Taki gaHi KOPEITIOIOTCS 3 iHpOopMaTIieto,
OIMyOIIIKOBAaHOIO 1 B IHINIMX JDKEperax, 30KpeMa, y MiNrOTOBaHWX IPEICTaBHHUKAMU
BHUIIUX CYJOBUX IHCTAHIII} JepKaBU y3aralbHEHHSX Ta OIJIsIJax CyHIOBOI MpakTHKU [8].
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Sk Ha MeHe, BIANOBiAHA iH(OPMAIis Ma€ 3MyCHTH 3aKOHOJABLSA 3rajiaTH IpO
aKCiOMaTHYHE TOJOKEHHS BiTHOCHO TOTO, IO MOKapaHHs y BHUTJISAALI M030aBICHHS BOJI
Ha TIEBHUI CTPOK HE MOXHA PO3IJLNATH SK €IWHE MOKApPaHHS, SIKE 3JaTHE BiTIyTHO
BILUTMHYTH Ha CTaH 3JIOYMHHOCTI, K €UHHHA CIIOCIO 3MYCHUTH 3JI0YMHIISA 3MIHHUTH CBOIO
MOBEIIHKY 1 HE BUMHATH HOBHX 31mounHiB [15; 7, ¢. 893; 10, c. 97]. Haromicts mepcriek-
THBHOIO BB)KAIO 1JI10 HAYKOBIIIB, SIKi BUCTYIIAIOTh 33 SKOMOT'a IIMPIIE 3aCTOCYBaHHS JI0
0ci0, BU3HAHUX BUHHHMH Y BUMHEHHI BHOOPYHX K. ITP., TIOKapaHHs y BUrIsAl wtpady [1,
c. 204]. Ane 3po3ymino, 1110 1€ € MOXKJIMBUM JIAIIE 38 YMOBH BHECCHHS BiJIIOBIJHUX 3MiH
JI0 KpUMIHAJIBHOTO 3aKOHO/IABCTBA.

IMoku 1o >k MOXHA CTBEpPIXKYBaTH, IO Take, SKC HE BPaXxOBYE aHi peabHUI
CTYIIHb CYCIUJIbHOI HeOe3MeKkH, aHi TeHACHIIIH MPaBo3acTOCYBaHHS MPArHEHHS TOCHIIH-
TH KpUMIHAIBHY BiJIMOBINaJIbHICTh 32 BUNHEHHS BUOOPUMX K. TIP. 32 JIOTIOMOTOIO 3aKpill-
JICHHSI TI030aBJICHHS BOJIi HAa IEBHUH CTPOK SIK €IMHOTO BUAY IOKApaHHS IPH3BEIO 10
30BCIM IHIIMX, aHDK Ti, HA SKi OYiKyBaB 3aKOHOJIABEIlb, pe3yIbTaTiB. Ha ChOromHI XKOIHUX
IJICTAB TOBOPUTH TPO 3TajlaHy BUIIE «3aralbHOOOOB’SI3KOBICTH» CaHKINNA JTOCIIIKY-
BaHUX KPUMIHAILHO-TIPABOBUX HOPM HeMae, a (aKTHYHHUI CTaH 3aCTOCYBaHHS OCTaHHIX
€ IHIUKAaTOPOM iXHbOT HeOOIPYHTOBAHOCTI Ta HeJOUIIBHOCTI HaJaHHS PO3TIIAIyBaHUM
3JI0YMHAM ICHYIOUMX BUAIB U OOCSTIB MOKApaHHS, HEaJEKBAaTHICTh SIKUX Yy OUIBIIOCTI
BUIAJKIB 1 € IEpIIONPUYMHOI0 MAaCOBOTO 3BEPHEHHA CYAMiB 1o mpumucis cT. 75 KK. A
OT)Xe, 3 BEJHMKOK BIPOTIAHICTIO MOXKHAa CIPOTHO3YBATH, IO 3 YXBaICHHAM 3aKOHY
Bix 16 munas 2020 p. curyanis y wii chepi TOYHO He MOKPAIIUTHCS, a HaiMOBIpHilIe —
JIMIIIE TOTIPIIUTHCA.

BucnoBku. IIpoBenene nocmimkeHHS Ha€ 3MOTy KOHCTaTyBaTH, IO (DaKTHIHO
JKOJTHE TIoJI0KeHHS 3akoHy Bix 16 ymmmasa 2020 p. HeMae mijcTaB OIIHATH CXBaJbHO. J1Jis
TOro, MO0 CHOAIBATHCA HA TWiABWINCHHS €(QEKTHBHOCTI MEXaHi3My KpHUMIiHAIBHO-
MPaBOBO1 MPOTHAI] BHOOPYMM K. Ip. BITYM3HSHHUM TapjaMEHTapisM HEOOXITHO SKHaii-
MIBWAIIE BUIPABUTH IIi YUCIICHHI 3MICTOBHI HEMONIKH, NMPO sKi Wmurtocs B ctarti. Jlo
LOTO TIPOIIECY HEOMMIHHO Majiu O OyTH 3alydeHi NMPEeICTaBHUKHA HAyKOBOI CIUTLHOTH,
yepe3 CUCTEMAaTU4YHE IrHOPYBAaHHSA PEKOMEHMIAIINH SKUX aOCONIOTHA OUTBLIICTh MPUIHS-
TUX OCTaHHIMH POKaMH 3MiH 70 KPUMIiHAIEHOTO 3aKOHOJAaBCTBA HE JOCATAIOTH OYiKyBa-
HOT'O HapOJHUMH JeTyTaTaMu Y Kpainu eexTy.

3okpema, 3aKOHOJIABLI0 IEpeAyCiM BapTo c(hOKYCYBATH CBOIO YBary Ha yJOCKOHAJICHHI:

1) 3a0xouyBabHUX HOPM, niepeadadeHux 4. 5 ¢t. 158-3 ta 4. 5 cr. 160 KK;

2) nepenbaueroro mpuMiTkoro cT. 160 KK Bu3HAUCHHS «HEPABOMIPHOT BUTOIHY;

3) caHKIII# JOCTIKYBaHUX KPUMIHAILHO-TIPABOBUX HOPM.

3BHUUaifHO, aHaJi30BaHA npo6neMaTm<a HC BHYCPIYEThCS POSLIHYTHMH BHIIE
nuTaHHAME. Jl0 MepCreKTHBHIX HaIpsIMiB HAYKOBHX p03131;[01< y miit C(bepl MOXYTb OyTH
BiHECEHI Taki mpoOIeMH, sIK: 00TPYHTOBAHICTh KpI/IMlHaJ'IISaI_Ill NESIKUX 13 TIependadeHux
YHHHUM KPAMiHAJIEHIM 3aKOHOJJABCTBOM BHOOPYHX JCIIKTIB; JOIUIEHICTS BU3HAYCHHS Y
KK monsTH, 5IKi 32 CBOIM XapaKTepoM HE € KpUMIHATEHO-TIPaBOBUMH (BUOOpYA JOKYMEH-
TaIis, JOKyMEHTalis pedepeHayMy); YIOCKOHAIEHHS KOHCTPYIOBaHHS KBaJli(hikKOBaHHX
CKJIafiB BUOOpUMX K. IIp.; JIOTIYHE YMOPAAKYBAaHHS (Y3TOMXKEHHS) KPUMiHAIBHO-IIPABO-
BUX 3a00POH, MPHUCBSIYEHUX pErjaMeHTAallil BiAMOBIAATBLHOCTI 3a BIANOBIIHI JETIKTH
ToII0. 3a3HAa4YeHi MUTaHHSI MalOTh OyTH BUPIMICHI y IPOLECi MOJAIBIINX JOCHIIIKCHb.
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CRIMINAL LIABILITY FOR ELECTORAL OFFENSES:
THE ANALYSIS OF RECENT LEGISLATIVE CHANGES

R. Movchan
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600-richchia Str., 21, Vinnytsia, Ukraine, 21000,
e-mail: romanmov1984@gmail.com

The latest changes in the criminal legislation on the regulation of liability for electoral
criminal offenses are considered. The shortcomings of the incentive norms provided for by
Part 5 of Art. 158-3 and Part 5 of Art. 160 of the Criminal Code of Ukraine are revealed. In
particular, the following is proved inexpedient: limiting the range of criminal offenses, to the
commission of which Part 5 of Art. 158-3 of the Criminal Code of Ukraine can be applied, only
by the actions referred to in Part 1 of the considered criminal law norm; limiting the range of
subjects covered by the scope of application of Part 5 of Art. 160 of the Criminal Code of
Ukraine, not only by the organizers, but also by the instigators of a criminal offense.

The inappropriateness of the differentiation of the value expression of illegal benefits
carried out by the legislator provided for by Art. 160 of the Criminal Code of Ukraine is argued,
when food, alcoholic beverages and tobacco products are considered such a benefit,
regardless of their cost, while other types of benefits specified in the note of the article are only
provided if their value exceeds 0.06 of the tax-free minimum incomes. In addition, the
arbitrariness of the value expression of illegal benefit is pointed out.
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The conclusion is made concerning the imperfection of the sanctions of the considered
criminal law norms, confirmed by the analysis data of the trends in the application of the latter.
It is noted that the indication in many of the corresponding sanctions for a single main non-
alternative punishment in the form of imprisonment for a certain period leads to the fact that in
the vast majority of cases the courts release the perpetrators from punishment on the basis of
the provisions of Art. 75 of the Criminal Code of Ukraine, considering it inappropriate to
impose punishment in the form of imprisonment.

The ways of improving the criminal legislation to eliminate the identified shortcomings
based on the results of the article are suggested.

Keywords: electoral documentation, referendum documentation, improper gain, bribery,
punishment.
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YIK 340.132(477)

IOPUINYHA TEXHIKA
®OPMYBAHHA HOPM KPUMIHAJIBHOI'O ITPABA

I Illlymax

3BO «Vuisepcumemy Kopons Janunay,
eyn. Konosanvys, 35, Isano-@panxiscok, Ykpaina, 76018,
e-mail: legaltechniqgue@gmail.com

MeTolo AOCnioKEHHA € PO3KPUTU OCOBNMBOCTI HOPUAMYHOI TEXHIKM POPMYBaHHA HOPM
KpUMiHansHoro npasa. Y HawoMy AOCRISXEHHI BUKOPUCTAHO NPUHLMMK | NPUIMOMK dhopmMaribHO-
NOriYHOT MEeTOAONOrii, @ TaKoX 3aCTOCOBAHO CTPYKTYPHO-(PYHKUiOHaNbHWIA niaxia. BuasneHHs
MDKrany3eBux 3B’A3KiB y NpaBOTBOPYOCTI NobyaoBaHe Ha (yHKUiOHanbHIM npupodi npasa B
uinomy i perynsatmeHux 3acobax HOpMaTMBHO-NPaBOBMX akTiB 3okpema. Kpim Toro, B poboTi
OoTpMManu 3acTOCYBaHHS [AianeKkTUYHUIN, CUCTEMHO-CTPYKTYPHUN | (OYHKUiOHaNbLHUA MeToau,
MeToZ iHTepnpeTauii (B 3aCTOCyBaHHi 4O YMHHMX HOPM KpMMiHanbHOro npasa). 3a JONOMOro
dopMarnbHO-IPUANYHOTO MEeTOAYy MPOCTEXEHO B3aEMO3B'A3KM MK 3MiCTOM i cpopmoto HOpM
KpUMiHanbHOro npaea 3i 3aCTOCYBaHHSAM HOPUONYHOI TEXHikW. 3AiiCHEHO TEOpEeTUYHEe OCMMKC-
NEHHS Ta OKPEeCIEeHO PUANYHY TexHiKy dopMyBaHHSI HOPM KpuMiHanbHOro npasa. [okasaHo,
Wwo, KpiMm gedpekTiB NpaBoBMX AediHiUii Ta KOHCTPYKLUiN, Hepigko TpannsawTbCa KOMisil Mk
TEKCTyanbHO 3akpinneHumyn Hopmamu npasa. OGrpyHTOBaHO Y3rofpkeHHs Ain 3 Goky npaso-
TBOPYMX OpraHis, WO NpUAMatoTb Nig3aKoOHHI HOPMaTMBHO-MPAaBOBI akT Ta 3 60Ky napnameHTy,
KM Mae BpaxoByBaTW NOTPEOU PO3BUTKY i KOHKpPETU3aLii NOMNOXeHb 3aKOHY B ManbyTHboMy. Y
pesynbTaTi AOCNIMKEHHA apryMeHTOBaHO, LU0 Y NpoLeci BUPOGNEHHS MPaBOTBOPYOrO PilLEHHS B
ranysi KpumiHanbHOro nmpaea BapTO KepyBaTUCs Nepll 3a BCe iX OOUIMbHICTIO, 06’€KTUBHO
HeobxigHicTio. Tpeba BpaxoByBaTV OLIHKY HAcmnigkiB, WO BWMHWKaKOTL B pesynbTaTi peanisadii
HOpM MpaBa, 30Kpema, SK BOHW BMMAMBATMMYTb Ha Taki Mpouecu, Sk naTeHTu3auis, Kopyn-
LiOreHHiCTb, PEeLMANBHICTE 3MOYMHHOCTI, @ TAKOX Ha PO3KPUTTH, NnepeadbaveHnx HUMKU 3MOYMHIB.
ApryMEHTOBaHO, WO 3 TeXHiKO-IopUAMYHOrO Nornsgy AOUiNbHO POBUTU HayKoBWI MPOrHO3
OYiKyBaHMX MO3NTMBHMX Ta HEraTUBHNX HAcNiAKiB, SIKi BUHUKAIOTb Y pe3ynbTaTi BUAAHHSA NeBHOro
MpaBOTBOPYOrO pilleHHs. PesynbTtatm AOCHIAXKEHHS MOXYyTb OyTW BMKOpPUCTaHi y npaBo-
TBOPYOCTi ANSA NiABULEHHSA SKOCTI Ta €(PeKTUBHOCTI KPMMIHANbLHOIO 3aKOHOO4ABCTBA, a TaKOX
ans pecpopmyBaHHsa KpymiHanbHOro kogekcy Ykpaiu.

Kmoyosi crnosa: topyandHa TexHika, MpaBOTBOPYICTb, KpUMIHanbHe npaBo, MpaBOBe
perynioBaHHSA, BEPXOBEHCTBO NMpaea.

DOI: http://dx.doi.org/10.30970/vla.2021.72.140

IloctanoBka mnpo0JieMH. AKTYalIbHICTh MHTaHHA KOMIUIEKCHOTO pe(opMyBaHHS
KpuminagbHOro kozekcy YKpaiHH MiZKpECTIOe *BaBe 0OroBOpeHHs Ha BceeykpaiHCbkoMy
¢dopymi «Ykpaina 30. Possurok IIpaBocymnsy, skuit mpoxonus y Kuesi 3 01 mo 03 6epesnst
2021 p. daxiBui CHOpaBeIMBO BiI3HAUMIM OE3CHCTEMHICTh PO3BUTKY 3aKOHOJIABCTBA,
BHUCOKY IIBHIKICTB 3MiH 1 JOITOBHEHb, BHECEHHX /10 KPUMIHAIBHOTO 3aKOHOIABCTBA.

@DaKTUYHO 32 MEXaMH HAayKOBOTO Ii3HAHHSA Ha LbOMY €Talli 3aJMIIA€ThCS BENU-
ye3Ha cepa IOpUINIHOT TEXHIKH, SKa TOB’sA3aHa 3 11 0COOJMBOCTAMHU B PI3HUX Taly3sX
npaBa. OYEeBWIHO, IO IOPHIUYHA TEXHIKa B KOXHIA Taly3i Ma€ CBOIO CHEIHIKY.
BusiBiieHHs Ta aHalli3 YHHHUKIB, O TIOPOKYIOTh TEXHIKO-IOPUIHYHI HETONIIKH, CIIPHSIE
MIJBUIICHHIO SKOCTI Ta €(EeKTUBHOCTI MPAaBOTBOPYOCTI. SIK BHIAETHCS, IBOTO HEJIOC-
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TaTHhO, OO0 HEMAE €IMHOTO CHCTEMHOTO PO3YMIHHS CHTYyallii, 110 CKJaJacs B IPaBO-
TBOPYOCTI 3arajioM i B KpUMiHAJILHO-TIPABOBIN Tay3i 30KpeMa.

HeoOxigHo cripsiMyBaTH TEXHIKO-IOPHIMYHY OIIIHKY Ha YCYHEHHS KOHKPETHUX HEIO-
JIKIB CHCTEMOYTBOPIOIOYHMX YHMHHHKIB 30KpeMa. HemocKOoHaNCTh HOPMATHBHO-IIPABOBUX
aKTIiB € TIOCTITHUMH JDKEPEIaMH HEOCTAaTHBO MTPOIYMAaHUX MPABOTBOPUYHX PIllICHb.

AHaJi3 ocTaHHIX Aoc/ilKeHb Ta myOaikaniid. BapTo 3a3HaunTy, mo po3poOKoro
MUTaHb IOPUANYHOT TEXHIKH (OpMYBaHHS HOPM KPHUMIHAJIBHOTO MpaBa 3aiMArOTHCS SIK
BITUM3HSHI, TaK 1 3aKOPIOHHI JochiaHuky, a came: O. ynopos [1; 2], I. Onumyxk [4; 5],
€. IMucemencekuii [1], 1. Ionikapmosa [10], M. Pymsuues [7], K. Potans [3], 1. Camcin
[3], B. Tamiii [8], M. XaBpontok [2], K. Xyros [10], A. fAApema [3] Ta inmIi.

HenocratHe TeopeTHYHE OCMHUCIICHHS 1 BiICYTHICTh C()OPMOBAHOT HAYKOBOI 0a3M B
cdepi mpaBOTBOPUOI MisUTBHOCTI Ma€ CyTTEBHM BIUIMB Ha BeCh NIPABOTBOPYMH MPOIIEC, Y
TOMY YHCJIi Ha MPABOTBOPYICTh Y Tally3i KPHMIHAJIBHOTO MpaBa.

IMocTanoBka 3aBaaHHs. MeTa JOCTIKCHHS — PO3KPUTH OCOOIHMBOCTI FOPUAMYHOL
TEeXHIKH (h)OPMYBaHHS HOPM KPHUMIiHAJILHOTO IIPaBa.

MetonmoJjioria gocaigkeHHs. Y HaIIOMYy AOCHTIIKEHHI BHKOPHUCTAHO IPHHIIUAIH 1
MIPUHOMH (POPMAJILHO-JIOTIYHOI METOMOJIOTII, a TAKOXK 3aCTOCOBAHO CTPYKTYPHO-(DYHK-
HIOHAILHUN MiaXid. BUSBIEHHS MDKrainy3eBHUX 3B S3KIB Y IIPaBOTBOPYOCTI ITOOYIOBaHE
Ha (YHKIIOHAJBHINA MPHUPOII IIpaBa 3arajoM 1 PETYISTUBHHX 3aco0ax HOPMAaTHBHO-
IIPaBOBHUX aKTIB 30KpeMa. Tako y poOOTI OTPUMAJIN 3aCTOCYBAaHHS JialeKTUYHHH, CHC-
TEMHO-CTPYKTYPHHH 1 (DYHKIIOHAIBEHUI METOIOM, METOM IHTepIpeTawii (B 3aCTOCYBaHHI
0 YAHHHUX HOPM KPHUMIHAJIBHOIO IIpaBa). 3a IOMOMOTrOK (hOpMalIbHO-FOPUINIHOTO
METOJTy TTPOCTEIKEHO B3aEMO3B’ I3KH MK 3MICTOM 1 (DOPMOIO HOPM KPUMIHAILHOTO TIpaBa
31 3aCTOCYBAHHAM IOPUINYHOI TEXHIKH.

OcHOBHi pe3yabTaTH AOCHiIKeHHA. YKpaiHa moTrpeOye HaBeOeHHS Jady B IIyO-
JIIYHO-TIPABOBIN cdepl CYCIUIBHUX BiHOCHUH, BAXKIMBOIO CKIIAJOBOKO SKUX € BIJHOCHHH,
0 IMIIAral0Th KPUMIHAJILHO-IIPABOBOMY DperyiaroBaHHio. YumHHME KpuMinansHuit
konekc Ykpainu (mam — KK), skuii Mae BUKOHYBAaTH 3a3HaueHy (GYHKIIIIO, X04a i OYB
NIPUMHATHI BiJIHOCHO HENABHO, 3a 4ac, 10 CIUIMB 3 MOMEHTY MOr0 YXBaJ€HHS, 3 HU3KU
OPUYMH ICTOTHO BTPATUB CBOIO €(heKTUBHICTHL. He OCTAaHHLOI YEPror dYepe3 e
pimenaam IIpesunenta Ykpainu 7 ceprrsa 2019 p. [9] O6yio yrBoperno Kowmiciro 3 nuraus
npaBoBoi pedopMH, v CcKiIaal sIkoi chopmMoBaHO I poOOUYy I'PYIy 3 HUTAHL PO3BUTKY
KPHUMIHAJIBLHOTO IIpaBa, fKa IToYaja MIPaIfOBaTH Haj IIATOTOBKOI 3MIH JO 3aKOHO-
IaBCTBa YKpaiHM PO KPUMIHAIBHY BIAITOBIAAIBHICTE. 3riIHO 3 po3po0IiIeHor0 Po6ouoro
rpynoro Konmnemntiro pedhopMyBaHHS KPHUMIHAJILHOIO 3aKOHOIABCTBA YKpaiHu Oyio
BupimeHo BinMoBUTHCS Bin imel BmockoHameHHsa KK 2001 p. 1 miaroryBatd TEKCT
npoekty HoBoro KK, ToOTO (hakTWYHO pO3IOYaTH KPHUMIHAIBHO-IIPABOBE HOPMOTBO-
pPEHHS 3 «UUCTOro apKymra». Takuil miaxXid BUTIAmac 3p03yMUIHM, SIKIIIO MaTH Ha yBasi
Te, 110 OJHOYACHO IependavacThess po3po0aeHHs (IIOBHE OHOBJIEHHS) BCiX KOAM(piKOBa-
HUX aKTiB y cdepi myOaiuHO-TPaBOBOI BiNOBIJAIBHOCTI (BiIMOBIJANBHOCTI 3a MyOiuHi
npasonopyiiess) [1].

OCHOBHUMH IMIPHYMHAMH HEOOXiZHOCTI pehOpMyBaHHS KPHMIHAIBHOIO 3aKOHO-
JlaBCTBa YKpaiHu € Te, 1o 3a JAeB’ aTHaAATh pokiB unHHocti KK Ykpainu 2001 p. fioro
NIPUHIIAIIOB] TTOJOKEHHS OyIM 3pyiHOBaHI BaJONOMIOHUMHM, HECHCTEMHHMMH 1 YacTO
HeOOrpyHTOBaHMMHK 3MiHamu Ta aomnoBHeHHsMH. CtanoMm Ha 20 cepmus 2020 p. 1o
Konmexcy 6yio BHeceno 1 088 3MiH Ta JOMOBHEHB, 3 HUX — 222 3MIHHM Ta JOHOBHEHHS 10
Barameroi yactuan KK 1 856 — mo OcobmmBoi dactunu. barato monoxkens Komekcy
3MIHIOBAJINCS HEOIHOPA30BO, a IesdKi cTarTi — HaBiTh 8—10 pa3iB. HeBupimena mpobiema
yHi(iKamii mIxoaiB A0 3aKOHOJABYOl periiaMeHTallii, rymaHizamii ta audepeHmiarii
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BIJAIIOBIZAILHOCTI HE JIHIINE 3a 3J0YMHHM, ajle ¥ 3a IHII myOiidHl IIPpaBOIOPYIIEHHS,
30KpeMa, IMPOCTYIKMA Ta aJMIHICTpaTUBHI IIpaBOIIOpYIIEHHS. IIpuiHATTI 3akoHY
Ne 2617-VIII nume yekmamgawio 1i. IcHye morpeba 3ampoBajpkeHHS nudposizamii B
3akoHOAaBYy cdepy, 3MiHCHEHHS Koaudikallii 3aKOHONABCTBa YKpalHH Ha BHIIOMY
piBHi, HiX 11e Oy70 goci [10].

ITix BrmmBoM mudpoBizaiii BiOyBarOTECA ICTOTHI 3MIHH Y IIPABOTBOPYOCTI, B YHCIII
SKMX MOJXHA Ha3BaTH TaKi: BIIPOBADKYETHCS I'POMaJICBKE OOTOBOPEHHS 3aKOHOIIPOEKTIB
vy Mepexi «IHTepHeT» SK HOBAa IOPMAMYHA TEXHOJIOTIS IIPAaBOTBOPYOCTI; 3’ SBISIOTHCS
MOJKJIMBOCTI €KCIIEPTHU3H IIPOEKTY HOPMATHBHO-IIPABOBOI'O aKTa, OLIHKH HOT0 3a JOIO0-
MOTOI0 KOMIT'IOTEPHHX MPOrpaM; Ha 3MIHY APYKOBAHOIO OIyOJIIKYBAHHIO HOPMAaTHBHO-
IIPaBOBHUX aKTIB IPUXOINTH IX €JIEKTPOHHA IMyOIIKAIlis; 3’ ABISIOTHCS €IEKTPOHHI aKTH K
HOBa (hopMa mpaBa; aKTHBHO PO3BHBAIOTHCS €IIEKTPOHHI (hOPMHU cHCTEeMaTH3allii HopMa-
TUBHO-IIPABOBOr0 Marepiany [4, c. 46].

JluHaMi3M KpHUMIHAJIBHOTO 3aKOHOIABCTBA 3aJE€KUTH BiI HU3KH DPI3HOMAHITHHUX
YUHHUKIB, ITOJITHYHHUX, COLUAIBLHUX, €KOHOMIYHHX, MDKHApPOIHO-IIPAaBOBUX ToII0. o
TaKMX YUHHHKIB, HAIPHUKIAa, MOYKHA BIJHECTH 3MIHH COIIAIbLHO-€KOHOMIYHUX YMOB
PO3BHUTKY JEP>KaBH 1 BUHUKHEHHS Y 3B’SI3KY 3 IIMM Yy CYCIUILCTBI HOBHX ITOTPEO, IliH-
HOCTEH, IHTEPECIB, M0 MOTPEOYIOTH KPUMIHAJILHO-IIPABOBOIO 3aXHCTY, IOSBY HOBHX
BHIB CYCIIIJIBHO HeOe3Mme4yHol MOBEAIHKM, sIKi BUMaramoTh IepemdauveHns ix y KK sax
3JI04MHY (KpuMiHati3als), ado, HaBIIaKK, BTpaTa CYCIUILHOI HeOE3MEeUHOCTI MITHHAMU,
nependauennmu y KK (mexpuminamizanis), HeoOXiguicTs y3romkenus npunucis KK i3
HOpMaMHM IHIMMX HyONIYHMX Ta NPUBATHUX Tanay3edl YKpalHCLKOIO 3aKOHOIABCTBA, 3
gxkuMu KK mepeOyBae y CHCTEMHOMY B3a€EMO3B’SA3KY Ta B3a€EMO3AIEKHOCTI, B3STTSA
ZIEp>KaBOI0 MIDKHAPOIHHUX 3000B’s13aHb, III0 TOTPEOYIOTH BHECEHHS 3MiH 1 IOIIOBHEHD 10
ypaHoro KK, pimenns Koncrurymiiinoro Cyny Ykpainm ta €spomneticekoro Cynay 3
MIPaB JIFOJWHY, 3TIIHO 3 SKHUMH JIEepKaBa 3000B’s3aHa BHOCHTHU TEBHI 3MIiHH JI0 KPHMi-
HAJIBHOTO 3aKOHOJIaBCTBA, Towo |8, c. 8].

IIpaBoTBOpUICTE y chepi KpUMIHATLHOIO MpaBa XapaKTEPHU3YETHLCS MEBHUMH 0OCO0-
JIMBOCTSIMHU, 1110 BUIIIMBAIOTh 3 MPEAMETA 1 METOIB IIPABOBOI0O PErYIIOBaHHA. [Ipy 1iboMy
«0e3MoCcepEHBOI0 METOK MIPABOTBOPYOCTI B Tally3l KPUMIHAJIBHOIO IIpaBa € CTBOPEHHS
TAKOT'0 3aKOHY, KU MaKCHMMAaJbHO ITOKa3yBaB OM CTaH 1 MOTpeOM CycHiiIbCcTBa 1 OyB OU
31aTHUH e(EKTUBHO BIIMBATH Ha PETYIHOBaHI HUM CYCIIUIbHI BimHOCHHM. Lle o3Hauae, 110
IIPaBOTBOPYICTh MA€ UITKI SKICHI OPIEHTHUPH, SAKI BHIUIMBAIOTH 3 OO ’€KTHBHUX ITOTPED
CYCIUIBLCTBA 1 fAKI IOBMHHI OOOB’SI3KOBO BpPaxOBYBATHCS pPa3oM 13 HOT0 IPHUHIMIIAMU.
IIpaBoTBOpUE pillIeHHS — II€ MEPII 3a Bce (popMa BHPaKEHHS 3MICTY IIPaBIII PETYIIIOBAHHS
CYCIIBHUAX BIOHOCHH, III0 Mac MEBHY CIelu(iKy, BUPOOIEHY MPAKTHKOIO 1 IOPHUINYHOIO
HAYKOI0. 3MICT IIPAaBOTBOPYHUX PIIIEHb 3aBKIU JIeTEpPMIHOBAHUI IMOTpeOaMU CYCILILCTBA,
TOJI SIK 1X IOPUIAMYHE 3aKPIIUICHHS y BUJISII HOPM Ta IHCTHUTYTIB MPpaBa 3HAYHOK MipOIO
MAaroTh Cy0 eKTHBHUI xapakrep [7, ¢. 289].

OCKITbKH KpHUMIHAJIBHE IIPaBO T'OBOPUTH HE PO IpaBa JIIOJUHU, a paiile mpo ii
000B’ 513K (TOYHIIIE — PO BIAMOBIJAILHICTE 3a iX MOPYIICHHS, 3a IIPOTHIIPABHY IOBE-
JIHKY), TO TEPMiH «KpHMIiHAJIbHE MPaBo» € (DiKIi€r0, 30IpHUM MOHATTAM, IO BigOHMBae
ICHYBaHHSI CYKYITHOCTI SIBHMII[ — TaKHX SK KpMMIHAJIbHE 3aKOHOIABCTBO 1 MIKHAPOIHI
JIOTOBOPH IIOJI0 HOTO TrapMoOHi3ailii, Horo TiiymMadeHHs (iHTeprpeTallisi), y T. 4. JOKTPH-
HaJIbHE, 1 PaKTHKa #oro 3acrocyBaHus [2, ¢. 20].

Kpuminamsue npago, 6y;:[yqn TaTy331o ny6nqu0ro MaTepianLHoro npaBa, Mae
O3HaKW, PUTAMaHHI TpaBy B3araji, — CHCTEMHICTb, (1)OpMaJ'ILHa BU3HAYEHICTH, 00OB’sI3-
KOBICTb IS BUKOHAHHS TOI0. BogHouac Ha Bl,E[MlHy BiJl IHIIIMX TIPABOBUX HOPM, HOpMH
KPUMIHAJILHOTO TIpaBa BCTAHOBIIOIOTHCSA TIIBKH BHIIMM 3aKOHOJABUYUM OPTaHOM 1
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MaroTh GopMy 3aKOHY: 3rifHO 3 1. 22 4.1 cT.92 KoHctuTynii YKpaiHH BHUKIIOYHO
3aKOHAMHW BH3HAYAKOTHCS JISIHHSA, K1 € 3I0YNHAMHM, Ta BiIMOBIAAIbHICTE 32 HUX (HOpMU
X, HAIPUKIaJ, aMiHICTPATUBHOTO IpaBa MOXXYTh BCTAHOBIIIOBATUCS 1 YPAJOM, 1 MiHi-
CTepCTBaMM, 1 MICLIEBUMHU OpraHamu Biagu). B YkpaiHi kpuMiHaIbHO-IIPaBOBI HOPMU
MepeBaYKHO CHCTEMATH30BAHO B €IMHOMY 3aKOHOAABYOMY akTi — KpuMiHanbHOMY Ko-
nekci [2, ¢. 20].

ITpaBoTBOpUI piHIeHHSI SKi IpUMaroTh y C(bepi KpHMiHanbﬂoro IIpaBa, BOHU 3aBXKIU
BHPOOJIAIOTECA HA MIJCTABI BIACTHBHX TEOPii NMPaBOTBOPYOCTI HAYKOBHX IJXOIB i,
BHPOOJICHNX HE0, IPABOTBOPYUX HPABIII, SKi MOAUIIOTHCS Ha 3arajbHi Ta CIEIiaibHi.
Jo 3aranpHuX mpaBmwi1 (GOpMyBaHHS HOPM KPHMIiHAIFHOTO IpaBa HAJeXaTh Taki, SK:
1) moBHOTA 1 JOCTATHICTH MPABOBOTO PETYJIFOBAHHS; 2) BiAMOBIAHICTh KPUMiHAIBHO-ITPa-
BOBHX HOPM Koncrurymii YKpa‘l'HH i Mi)KHapO,I[HOMy npaBy; 3) BiICYTHICTb cymepe«-
HOCTEH MiX HOpMaMmu KpI/IMlHaJILHOFO IpaBa Ta IHIIAX rajyseil mpasa, €HICT iX
MOHATTEBOTO amapaty; 4) momin i HecynepethBlcTL MaTepiadbHUX 1 TPOLIECYabHIX
HOpM; 5) 30CepeIDKeHHsI BCIX KPUMIHAJIBHO-TIPABOBHX HOPM Y €IMHOMY KPUMIHAJIBHO-
MIPaBOBOMY aKTi; 6) EKOHOMIYHICTb, MICTKICTh, KOMIIAKTHICTh BHUKJIaly HOPMAaTHBHOTO
matepiany B KK Vkpainu; 7) riarodeHHss 10 KpuMiHalIbHOTO KOAEKCY BCIX HOBHX
KPUMiHAJBHHUX 3aKOHiB. J[0 CrieniabHUX HalIeXaTh MpaBmia: 1) cTpyKTypu3saii Kpumi-
HAJILHOTO KOJEKCY; 2) MOBHOTO O()OPMIICHHSI KPUMiHAJIBHO-TIPABOBUX IIPUIIHUCIB; 3) KOH-
CTPYIOBAaHHs CKJIAJiB 3J04YMHIB; 4) MoOyJOBU CaHKI[H KpUMiHAJIBHO-TIPABOBOI HOPMHU
[10, c. 39].

CTpyKTypu3allist KpUMiHaJIBHOTO 3aKOHOJABCTBA IIUISIXOM BHOKPEMJICHHS 3arajibHol
YaCTHHH SIK CTPYKTYPHOTO €JIEMEHTa CTall0 KOJOCATBHUM JOCSTHEHHSIM Yy cdepi
FOPUINYHOI TeXHIKH. 1le mano 3Mory 3aKOHOMABINIO BHCIOBUTH Oarato uepes HebaraTo,
BHHECTH «32a AY>KKH» 3aralibHi, KepiBHI, IPUHITUIIOBI TTOJIOKEHHS KPUMIHAJILHOTO ITpaBa i
BIMTOBIHO 3pOOHMTH KOAM(DIKOBAHWN KPUMIHAIHHHIA 3aKOH KOMIIAKTHHM 3a (hOpPMOIO,
JOCTYITHMM 32 3MICTOM 1 3pyYHHM Yy KOpHCTyBaHHi. TOMy HEBHIaJKOBO 3arajbHa
YacTHHA cTajia aTpuOyTOM KoJu()iKOBaHOTO KPHMiHAJBHOTO 3aKOHOAABCTBA AEPXKAaB, Y
SIKUX KYJbTHBYETHCS POMaHO-TepMaHChKa (KOHTHHEHTAIbHA) cucTeMa mpasa [2, ¢. 30].

Bapro 3BepHyTH yBary Ha Te, IO TeKCT KpHUMiHaIBHOrO KOAEKCY YKpaiHu He
1030aBIeHUH MTPaBOTBOPYMX IOMUJIOK, 30KpeMa Has3Ba cT. 306 ckianaerscs 3 23 ciiB:
«BukopucTaHHs KOWITIB, 3400YTHX BiJA HE3aKOHHOTO 00Iy HapKOTHYHHUX 3aco0iB,
MICUXOTPOIIHUX PEYOBUH, iX aHAIOTiB, MPEKypCcopiB, OTPYWHHUX YH CHIIBHOMIIOUHX
pEYOBHH a00 OTPYHHHMX YM CHJIBHOIIIOYMX JIKApChbKUX 3aco0iB». CIOBO 3aBiioMO €
3aiiBuM y HasBi cT. 372 KKY «lIpuTATHEHHS 3aBiJIoMO HEBHHHOTO JIO KPHUMIHAJIHHOI
BIMOBITATBHOCTI». 3aCTOCYBAHHS JIIHTBICTHYHO 1 CTHIIICTUYHO HETPABWIIBHUX TEPMIiHIB
3HAaXOJUMO, 30KkpeMa, y cT. 39 KKVY: «He € 371109nHOM 3aIojiisiHHS KO MPaBOOXO-
POHIOBaHHMM iHTEpecaM y CTaHi KpaiHbOi HEOOXIAHOCTi, TOOTO ... 3arpOXKye 0CO0i UM
OXOpPOHIOBAHUM 3aKOHOM MpaBaM... Taki cjoBa BxuTO nie i y cr. 40, 41, 42, 43 [5,
c. 354-355].

ITicns moxiny ycix 3704MHIB (BiANOBITHUX CYCHIIBHHUX BiTHOCHH) Ha KOPHCIIHBI Ta
Taki, 10 HE MAlOTh I1i€i 03HAKH, 3aKOHOAABEIIb 3/IIHCHIOE KIIacH(iKaIlilo yCiX 3I0UYHHIB
(BIIMOBITHMX CYCHUTBHUX BiTHOCHH) 3a 3MICTOBHMM (TIpeIMETHUM) Kputepiem. Llii
kiacudikamii BigmoBigae cTpykTypa OcobmuBoi dacTWHH KpumiHanbHOrO KOIEKCY.
[oxin mpemmeTa MPaBOBOrO PETYIIOBAHHS 32 ABOMA KPUTEPIIMH MPU3BOIUTH IO IMOSBU
MPaBOBHX HOPM, cdepu Jdii SKHX YacTKOBO 30irarorbes. J[o Takux NpaBOBHX HOPM,
30KpeMa HaJIe)KaTh IMpaBoBa HOPMaA, siKa TEKCTyaJIbHO 3akpimieHa y ct. 59 KK, 3 omHoro
0oky, 1 mpaBoBi Hopmu, mo0 BcraHoBieHi 4.2 cr.305 KK. IIpaBoBa HopMma, ska
TeKcTyanbHO 3akpimieHa B cT. 59 KK 1 mpo sky #nerhbes, Mae mupmy chepy mii, Hix
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MPaBOBI HOPMH, siki BctaHoBIeH] 4. 2 ¢T. 305 1 1. 2 ct. 307 KK, 60 mommuproeThcst Ha BCi
KOPHCIIMBI 370YMHM (BIIIMOBIMHI CyCHiJIbHI BigHOCcHMHM). 3 iHmoro Ooky, cdepa mii
MIPAaBOBUX HOPM, II0 TEKCTYaJbHO 3akpimieHi B 4. 2 cT. 305 1 4. 2 c1. 307 KK i mpo sixy
TYT 1IETBCS, € IIUPIIO, 0O i NUX MPABOBUX HOPM IOIIUPIOEThCS HE TUTBKU HA
KOPHCIIHUBI 3JI0YHMHU, a i Ha 3JI0YMHH, 1110 HE MArOTh i€l 03HaKH [3].

BucnoBku. B KOHTEKCTI KOMIUIEKCHOTO pedopMyBaHHS KPUMIHATBHOTO 3aKOHO-
JAaBCTBa YKpaiHW 3HAYCHHS IOPUIWYHOI TEXHIKH Y (OpMyBaHHI HOPM KPHUMIHAJIBLHOTO
MpaBa BaXKO TEPEOLIHUTH. AJDKe, KpiM Je(eKTiB MpaBoBUX JediHIIii Ta KOHCTPYKIIIH,
HEPIiJKO HasiBHI KOJIi311 M’ TEKCTyaJbHO 3aKpiIIIECHUMH HOPMaMHU IIpaBa, chepu il sSIKUxX
YAaCTKOBO 301raroTheCsl, a JUCIO3MLIL € PI3HUMHU 1 CyMICHUMU. TparuiseTses, 1O i3 0X0-
POHHOI HOPMH TIpaBa HENPSMO BUIUIMBAE PETYSTHBHA HOpPMa IIpaBa, SIKa BCTAHOBIIIOE
3a00pOHY 1 SKa MOXE KOHKYPYBaTH 3 TEKCTyalbHO 3aKPIIUICHUMH PETYJISTHBHUMU
HOpMaMH.

OkpiM 3a3Ha4eHOro, y Hpoueci BUPOOJIEHHS INPAaBOTBOPUOTO pillleHHS B ramysi
KpUMIHAJILHOTO TIpaBa BapTO KepyBATHCS MeEpII 3a BCE iX JOMUIBHICTIO, 00’ €KTHBHOIO
HeoOximHicTio. Tpeba BpaxoByBaTH OIIHKY HACIIJKIB, IO BHHUKAIOTH Y PE3yJIbTaTI pea-
mi3amii HOpM MpaBa, 30KpeMa, sSK BOHM OyJIyTh BIUIMBATH HA TaKi SIBUINA, SK PEIH-
JTUBHICTb, KOPYIILIOT€HHICTh, JIATEHTHU3Aallid 3JI0YMHHOCTI, & TAKOXK Ha PO3KPHUTTS, IIepe/-
OaueHUX HUMH 3JI0YUHIB. 3BiJICH BUHUKAE 1 Oe3nepepBHa HU3Ka 3MiH Ta JIOTIOBHEHh HOPM
KPUMIHAJILHOTO TIpaBa: BHABISAETHCS W YCYBAa€ThCSA OJUH HEAONIK 3a HIIUM. 3 TEXHIKO-
FOPUIUYHOTO MOMVISAAY HEOOXiMHO pOOWTH HAYKOBHI IMPOTHO3 OYiKYBAHUX TO3UTHBHUX
Ta HETaTMBHUX HACIIJKIB, SIKI BUHHUKAIOTh Y PE3yJbTaTi BUIAHHS MEBHOTO IPABOTBOP-
yoro pimreHHs. OTke, B OCHOBI BHOOPY ONTUMAIBHUX BapiaHTIB MPaBOBOTO PETYIIO-
BaHHS Oy/b-AKO1 COIIaJIbHO-€KOHOMIYHOT MPOOJIeMH TTOBUHHA JIS)KATH OIliHKA SIKOCTI Ta
e()eKTUBHOCTI.

Y mnpormeci po3poOKH HOPM KpHUMIHAJIBHOTO MpaBa, a TaKOX NpW IX 3MmiHax i
JIOTIOBHEHHSAX BAapTO IOJaBaTH 00OB’SI3KOBE HAYKOBE OOIPYHTYBAaHHS VIS MPaBUILHOTO
BH3HAUYEHHS CYCIUIBHUX BiTHOCHH, CTYIICHS CYCITIJIbHOI HeOEe3IeKH, aJeKBaTHOCTI 3aX0-
JiB MIOKapaHH4, IPOrHO3YBAaHHs MOXIIMBUX HACTIJKIB BiX Aii UX HOPM TOIO. Y mporieci
(hopMyBaHHS HOPM KPUMIHAJIBLHOTO MpaBa BapTO MPArHYTH A0 3HIDKECHHS KUIBKOCTI
OJIAaHKETHUX JTUCIIO3HUIIIN, 3HUKECHHS CYAIIBCHKOTO PO3CYAY NP BCTAHOBJICHHI BUIIB 1
pO3MIpiB MMOKapaHHs, a TAKOXK JI0 TOYHOCTI 1 ICHOCTI FOPUAMYHUX TEPMIHIB 1 TOCTYITHOCTI
PO3yMIHHS TEKCTIB.
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The purpose of the study is to reveal the features of the legal technique of criminal law
rules formation. In our study, the principles and techniques of formal-logical methodology are
used, as well as the structural-functional approach is applied. Identifying cross-sectoral links in
lawmaking is based on the functional nature of law in general and regulatory means in
particular. In addition, dialectical, system-structural and functional methods, the method of
interpretation (applied to the current criminal law rules) are used in the paper. Using the
formal-legal method, the relationship between the content and form of criminal law rules with
the use of legal techniques is traced. Scientific novelty lies in the theoretical understanding
and delineation of legal techniques for the formation of criminal law. It is shown that in addition
to defects in legal definitions and constructions, there are often conflicts between textually
enshrined rules of law. The coordination of actions on the part of law-making bodies adopting
by-laws and on the part of the parliament, which should take into account the needs of
development and concretization of the provisions of the law in the future, is substantiated.

In fact, outside of scientific knowledge at this stage, there is a huge area of legal
technology, associated with its features in various fields of law. Obviously, the legal technique
in each area has its own specifics. Identification and analysis of factors that cause technical
and legal shortcomings improves the quality and efficiency of lawmaking. This does not seem
to be enough, because there is no single systematic understanding of the situation in
lawmaking in general as well as in criminal law field in particular.

It is necessary to direct the technical and legal assessment to eliminate specific
shortcomings of system-forming factors in particular. The imperfection of legal acts is a
constant source of insufficiently thought-out law-making decisions.

As a result of the research, it is argued that in the process of adopting a law-making
decision in the field of criminal law, it is necessary to proceed, first of all, from their expediency,
objective necessity. It is necessary to take into account the assessment of the consequences
arising from the implementation of the rule of law, in particular, how they will affect such
processes as latency, corruption, recidivism, as well as the disclosure of their crimes. It is argued
that from a technical and legal point of view, it is necessary to make a scientific foresight of the
expected positive and negative consequences that arise as a result of issuing a certain law-
making decision. The results of the study can be used in lawmaking to improve the quality and
effectiveness of criminal law, as well as to reform the Criminal Code of Ukraine.

Keywords: legal technique, lawmaking, criminal law, legal regulation, rule of law.
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3ASIBHUK - CYB’EKT 1OKA3YBAHHA?
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CTaTTioO NPUCBSYEHO aHanidy 3apeecTpoBaHOro NpoekTy 3akoHy YkpaiHu «[1po BHECEeHHs
3MmiH o KpumiHanbHOro npotecyanbHoro kogekcy YkpaiHu y yacTuHi 3abesnedeHHs peanisavii
dyHkuin npokypatypu» Ne 3009a Big «26» cepnHa 2020 p. CTOCOBHO 3aKPiNMeHHS BU3HAYEHHS
MOHATTA «3asiBa, NOBIAOMIEHHS MPO KPMMiHanmbHe npaBonopyLleHHs». Kpim uboro, npoa-
HanizoBaHO B3aEMO3B'A30K CTaHAAPTIB AOKasyBaHHA Ta MPUNHATTA PillEeHHA NpPo No4aTok
KPMMiHanbLHOro NpoBafKeHHs (BHECEHHS BiJOMOCTEN MPO KPMMiHarbHE NPaBOMOPYLUEHHS OO
€anHOro peectpy AoCyAoBuUX poscnigyBaHb (Hagani — €EPAP). Y cratTi npuaineHo yeary goc-
NiJXEHHI0 Takmnx inocoCbkMX Ta NPpaBOBUX KaTeropin, 9K « AMOBIPHICTb» Ta «AOCTOBIPHICTbY
iCHyBaHHsi 06CTaBWH KPUMiHANbHOTO NPaBOMNOPYLUEHHS. AHani3ylouM HOPMU 3aKOHOAABUMX aKTiB
Ta MOMMSAAN HAyKOBLIB, aBTOPM NOAAOTb BriacHe GayveHHs O[O0 MOXIMBOCTI Ta AOLINbHOCTI
3akpinneHHs y KpyMiHansHOMY npouecyanbHOMY KOAEKCH YKpaiHWM BU3HAYEHHSI NOHATTS «3asaBa,
MOBIAOMIEHHS MPO KpUMiHaNbHE NPaBoNoOpPyLUEHHS». ABTOPW AOXOAATb BUCHOBKY, LLO Y 3a5Bi 4u
NOBIZOMIEHHI NPO KpMMiHanNbHE NPaBOMOPYLUEHHS MOBWHHI MICTUTUCA AaHi Npo 06CTaBUHK, SKi
MOXYTb CBIAYMTU NPO BYMHEHHSA KPUMIHAnNbHOTO MPaBOMOPYLUEHHs, ane BkasiBka Ha iX
«OOCTaTHICTb» He CrnpusTUME HanexHii peanisauii BHECEHHS BiJOMOCTEN MPO BYMHEHE KpW-
MiHanbHe npasonopyLueHHs go EPAP.

Krroyoei crioga: MMOBIPHICTb, LOCTOBIPHICTb, 06CTaBMHa, MPUMYLLEHHS], CTAaHAAPT JOKa3yBaHHS.

DOI: http://dx.doi.org/10.30970/vla.2021.72.147

ITocranoBka npodsemMu. Yu € 3a9BHUK cy0’€KTOM JTOKa3yBaHHA y KPUMiHAJIBHOMY
npoBapkeHH1? [TuTaHHs, 3BiCHO, pUTOPUYHE, ajle Y KOHTEKCTI 3apeecTPOBAHOTO MPOCKTY
3akony Ykpainu «lIpo BHeceHHs 3MiH 10 KpHMiHaJIBHOTO MPOLECYaIbBHOTO KOJEKCY
VYkpainu y uacTuni 3a0e3neueHHa peanizanii QyHkmid mnpokyparypm» Ne 3009a Bin
«26» cepnast 2020 p. (Hamami — «[IpoekT»), a TaKOX y KOHTEKCTi 3allpOBa/PKEHUX Ta
3akpimieHnx y KpuminaneHOMy mpoliecyaqpHOMY Koaekci Ykpainm (mamanmi — KIIK)
CTaH/IapTiB JOKa3yBaHHS, INTaHHA [TOYATKY JOCYJOBOTO PO3CIiTyBaHHS KPUMIHAIBEHOTO
MPOBaJPKCHHS Ha0yBa€e aKTyalbHOCTI.

Sk BiOMO, TpolleC NMPUUHATTA PIlICHh y KPHUMIHAJIBHOMY INPOBAJDKCHHI TiCHO
OB SI3aHUH 13 TaKOI0 TEOPETHYHOI0 KOHCTPYKINEIO, SIK «CTaHIapTH JOKa3yBaHHI». He
BUHATKOM € TPHHHATTS PIlIEHHA PO II0YaTOK JOCYJOBOTO PO3CIiTyBaHHS KpHMi-
HaJbHHUX TIPOBA/KCHb HA IIJICTABI peecTpallii 3asB Y IOBIJOMJICHb Ta BHECCHHS
BIZIMTOBIAHUX BiZlOMOCTEi! ITpo BUMHEHI KpUMiHANbBHI NpaBonopymeHHs 1o €P/IP.

© Hop B., Cimrocapuyk X., 2021
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Ha migcraBi ompaiboBaHOTO BITYM3HSIHOTO Ta 3apyOiKHOTO HAYKOBOTO JIOPOOKY
MOXHA CTBEpKYyBAaTH, IO Yy CHUCTEMi CTaHAAPTIB JOKa3yBaHHS BHOKPEMIIOETHCS
cTaHmapT JokasyBaHHs «prima facie» («iiMoBipHe NpHIYIIEHHN», «3a 30BHINIHIMH
O3HAKaMU»), SKUH 3aCTOCOBYIOTH JISI TMPUHHATTS PIIIEHHS MPO MOYATOK JOCYIOBOTO
po3caimyBanHs. OHAK Y4 MOYKHA CTBEP/DKYBATH, IO BIIIOBIIHUHN CTaHIAPT MOKA3yBaH-
Hi TaKk YM IHAKIIe CIPSIMOBAHUIA Ha «IIEPBHHHOTO» CY0’€KTa KPHUMIiHAIBLHOTO MpO-
BaJDKEHHS — 3assBHMKA? Ha »xaib, 3aKOHOaBYil 1HIIIATUBY 1040 BHeceHHs 3MiH g0 KITK
CBiJYaTh NP0 CTBEPAHY BIANOBiAb Ha BKa3aHe MUTaHHA. BojaHodac BiANOBiAHI
3aKOHO/ABYl iHINIATHBU 070 BHeceHHs 3MiH 1o KIIK BupmaroThCs CyMHIBHUMH 3
ypaxyBaHHSM OOTpYHTYBaHHS, sIKE HaBeJIeHE y 1Tl CTaTTi.

MeTo10 CcTATTi € BUSBJICHHS Ta OOIPYHTYBaHHS HEIOIUILHOCTI BHECEHHS 3MiHU IO
KIIK momo BWU3HAYEHHS TOHATTA «3asBa, IMOBIIOMIIEHHS PO KPHMIHAIBHE TPaBO-
MOPYIIEHHS» Y pelakilii HOpMH, sika nepeadadera 1. 7-2 4. 1 cT. 3 mpoekTy, 30Kkpema:

«7-2) 3asBa, TIOBIJJOMJICHHS MPO KPHMiHAJIbHE MPABOMOPYIIECHHS — YCHE Y IMHUCh-
MOBE 3BEpHEHHS qnanHHX a00 IOpUANYHUX 0Ci0, cny>I<6OBHx (nmocamoBux) ocid opramB
nepmaBHm B i MICIIEBOTO CaMOBPSIYBaHH, HlI{HpI/IGMCTB YCTaHOB, OpraHi3arii,
IO MICTHTh JOCTaTHI JaHi Mpo OOCTaBHHH, SKI MOXXYTh CBIYUTH TPO BUYMHCHHS
KPUMIiHAIBEHOTO TIPABOIOPYILICHHSD).

Buxiax ocHoBHoro Mmarepiaay. BimmosigHo mo 4.1 cr.214 KIIK Vkpainu
CIIIAYUMA, MPOKYPOP HEBIAKIAMHO, ajle He mi3Hine 24 roauH micis HOJaHHS 3asBH,
MOBIIOMIJIEHHS PO BYHMHEHE KPUMIHAIBHE IIPABOIIOPYIIEHHS a00 IMICIA CaMOCTIHHOTO
BHUSBIICHHS HHUM 3 OyIb-IKOI0 JUKepesia 00CTaBHH, [0 MOXKYTh CBIIYMTH IIPO BUMHEHHS
KPHUMIHAJIBLHOTO IIPAaBOIOPYILIEHHS, 30008’ 13aHNI BHECTH BiAMOBIAHI BizomocTi 1o €P/IP
Ta posmodaTd posciuigyBaHHsa. Takox y 4.4 cr. 214 KIIK VYkpaiam 3a3HadeHo, mo
CIIIUMM, IIPOKYpPOP, 1HIIA CIIy)KOOBa 0co0a, YIIOBHOBa)KEHA HA MPHUUHATTS Ta peecTpa-
IO 3asB 1 MOBIJOMJIEHD PO KPUMIHAJIBHI MIPaBOHOPYILIEHHS, 30008’ 13aH1 IIPUINHATHA Ta
3apeecTpyBaTH TaKy 3asBY YM TOBIIOMICHHS, a BiIMOBAa Y MPUNHATTI Ta peecTparii
3asBH Y4 [IOB1OMJIEHHS IIPO KPUMIHAIbHE IIPABOIOPYILIEHHS HE JOIYCKAETHCS.

Cgoeto ueproto 3akoHogasenp y m. 1 4. 1. ct. 303 KIIK Ykpainu nepeabaunB MoOx-
JUBICTh OCKApKEHHS Ha I0CYI0BOMY MPOBAIKEHHI 6€30is1bHicb CI1IUO0T0, IPOKYPOPa,
sika TIOJIATa€ y HEBHECEHHI BIJIOMOCTEH MpO KpHMiHANbHE MpaBonopyieHas no €PJIP
IicJIg OTPUMAaHHS 3asBH YH IOB1OMIIEHHS PO KPUMiHAJIBHE IIPABOIOPYILEHHS.

BinmoBigHa 3aKOHOIAaBYa periIaMEHTALlis ITOYaTKy JOCYIOBOr0 PO3CIIAYBAHHS CIIO-
HyKajla HayKOBY CHIUIBHOTY O peduiekcii Hax MUTaHHAM, Y 3000B’S3aHUN CIITYHH,
IIPOKYpoOp, 1HIIA cCiIykOoBa ocoba HOpUMATH Ta pPEECTpyBaTH Oyab-aki (yci, SKi
HAJXOIIATh) 3asiBH Ta TOBIJJOMJICHHS PO BUWMHEHHS KPUMIHAJILHOTO TIPABOMOPYIIICHHS.

[cHYIOTh MipKyBaHHS, 110 MOMHJIKOBHUMH € TYMKH Tpo Te, 1m0 10 €PJIP HeoOXimHO
BHOCHTH BCI 3asBU TPOMAJIsSH 1 HEBIIKIAJHO PO3MOYMHATH MIOJO0 HHUX PO3CIiTyBaHHS.
s 1poro, SK CIYIIHO HEOJHOPA30BO HAroJIOUIye HAayKoBa CHIIbHOTA, MOTpiOHA
HasBHICTh BIAMOBIIHOrO MPHUBOJAY Ta miAcTaBu. [Ipo HasABHICTH Ta HEOOXIJHICTH BU3HA-
YEeHHS MIJCTaBH Uil BHECEHHS Bimomocred mo €P/IP (mowaTky mocymoBoOro poscii-
JlyBaHH$1) YiTKO 3a3HaveHo y 4. 6 cr. 214 KIIK Ykpainu, BiAMOBIAHO 10 SKOI CIigq4uid
HEBIIKIagHO y NHCHMOBIH (hOopMi IMOBIIOMIISE KEpiBHHKA OpraHy HPOKYpaTypHu Ipo
MOYaTOK TOCYJOBOTO PO3CIIiAyBaHHs, IMiICTaBy MOYATKY JOCYIOBOTO PO3CIiMTyBaHHS Ta
1HIII BiTOMOCTI, iepeadadeni 4. 5 ct. 214 KIIK Vkpainu.

JIOWITbHO TIOTOAMTHCSA 3 JIYMKOIO, sIKa Ha 3arajl HE IUISIra€ CyMHIBY, — IO
IiICTABOIO IS BHECEHHs BimomocTtei no €PJIP (HO‘laTKy JIOCYIOBOTO PO3CITiTyBaHHS) €
00CTaBHUHH, 11O MOKYTh CBIJTYUTH PO BUMHEHHS KPUMIHAIBHOTO TPABOTOPYIICHHS (u.1
cT. 214 KIIK). Ha miaTBepmKeHHS 1[bOT0, SK CIYIITHO 3a3HAYECHO Y HAyKOBIH JIiTepatypi,
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MpoLeCyaTbHUN 3aKOH 3akpimuB y 4. 5 cT. 214 KIIK Vkpainu nepemik BijomocTeit, 1o
BHOCSTBCA 70 €PJIP, siki MOBWHHI BUIUTMBATH 31 3MICTY 3asBH, IMOBIJIOMJICHHS IIPO
BUMHEHE KpUMIHAJIBHE TIPABONOPYIICHHS, 30KpeMa, BIIOMOCTI MpO KpHUMiHAIbHE
IIPaBONOPYLICHHS, BUKIAJCHI Yy 3asBi, MOBIIOMJIEHHI UM BUSBIIEHI 3 IHIIOrO JKepena,
MMOBHHHI MaTH KOPOTKUH BHKJIAI OOCTaBHH, IO MOXYThb CBIIYHTH NPO BUYUHCHHS
KpUMiHaJIbHOTrO mpaBonopymenns (m. 4 4.5 cr. 214 KIIK Vkpainn) [2, c. 144-163].
Kpim nporo, sik 3a3HaueHo y IlonoxenHi npo nopsnok BeaeHHs €PJIP, no €P/IP BHo-
CSTh KOPOTKUH BUKJIAJ] OOCTaBUH, IO MOXYTh CBIIYMTH MPO BUMHEHHS KPHUMiHAIEHOTO
MPABOIOPYIICHHS, HAaBEICHUX TOTEPIIJINM, 3asBHUKOM 4YHM BHSBICHHX 3 IHIIOTO
mokepena (Posnin I o, 2.1.); BigoMocTi Ipo KpUMiHAIbHE IIPABONOPYILIEHHS, BUKIAACH] Y
3asgBi, MOBIIOMJIEHHI UM BUSBJIEHI 3 IHIIOrO KEperna, ITOBHHHI BIANOBIZATH BHMOI'aM
m. 4 4.5 c1. 214 KIIK Ykpaiam, 30kpeMa MaTd KOPOTKUH BUKJIAL 0OCTABUH, 110 MOXYTh
CBiUMTH PO BYMHEHHS KPUMIHAIBHOrO npasonopymensas (Posqin 11 . 1.2.).

Bapro Harosocutd Ha TOMY, IO caMe «O0OCTaBMHU, IO MOXKYTH(!) CBIiAYUMTH IIPO
BUMHEHHS KPHUMIHAJIBHOTO MIPABOIOPYIIECHHSI», a HE «0OCTaBHMHH, IO CBiguaTh(!) mpo
BUMHEHHS KPUMIHAJIBHOTO IIPABOIIOPYIIEHHS» € ITIICTABOI0 JUIS IOYaTKy IOCYIOBOIO
pO3CIIIyBaHHS, OCKIJIBKH, caMe€ «OOCTaBMHH, IO MOXXYTh CBIIYHTH IPO BYMHEHHS
KPUMIHAJIIGHOIO IIPABOIOPYILIEHHS» BIAMOBINAIOTL CTAHAAPTY HAOKA3yBaHHA! «HMMOBIpHE
NpUIYIIEHHS . J{JIsS TOCATHEHHS PiBHS MEPEKOHAHOCTI, HEOOX1THOTO IS IPUHHATTS Bij-
MOBITHOTO PIIEHHS Y KPUMIHAJBHOMY IPOBAKEHHI 3T1IHO 31 CTAHIAPTOM JOKa3yBaHHS
«HAMOBIpPHE TIPUIIYIIIEHHD» TOCTATHELO, 00 TaKki 0OCTaBUHM JIUIIE «HA MIEPIINI ITOTIISI,
«3a 30BHIIIHIMHA O3HAaKaMM» CBIIYIIIM IIPO BYNHEHHSA KPUMIHAIHHOTO IIPABOIIOPYIIIEHHS.
ToMmy, K BHIAETHCS, 3aKOHOMABEIL «CBIIOMO» HE 3a3HAYMB IIPO TE, IO JIS ITOYATKY
IIOCYZOBOTO PO3CIIAyBaHHSI HEOOXIJHO BCTAHOBUTH «OOCTaBHMHHM, IO CBig4aTh IIPO
BYHMHEHHSI KPHUMIHAJIBLHOTO IIPABOIOPYIIEHHI», OCKIIBKM Taki 00CTaBUHHU 3a0€311€9yI0Th
JIIOCATHEHHS BUINOIO DIBHA NEPEKOHAHOCTI I IPUHHATTA HEOOXIIHOrO DIIIEHHSA Y
KPHUMIiHAJBHOMY IPOBAKEHHI Ta 1O CYT1 HAOJMKEH] 0 TAKOTO CTaHIAPTY JOKa3yBaHHI,
K «OOI'PDYHTOBaHA Iim0O3pa», KU, 3a 3arajilbHUM IIPABUIIOM, MOXKE OYTH HOCATHYTHMN
JIMIIE IICJIsA MOYAaTKy Ta B XOHi JOCYIOBOI'O PO3CIIAYBaHHS, IIPOTE, &K HIAK HE MOXKE
CTaTH IMJACTAaBOIO JJI1 HOro modaTky (KpiM BHNAAKy 3aTPUMaHHS OCOOM Ha MicCIl
BUMHEHHS KPUMIHAJIBHOIO IIPABOIOPYIIEHHS a00 0€310CePENHBO IICHIS HOr0 BUNHEHHS).

HemocmitoBHOIO BHAAETHCS «JIOTIKa» IMMiA3aKOHHOTO HOPMATHBHO-IIPABOBOIO aKTY,
SIKUi OyB mpuitHATHI Ha migcTaBi 3akony (KIIK Ykpainw), BiIMOBIIHO A0 HBOTO Ta JIS
Woro BUKOHAHHA — [HCTPYKIIIT PO MOPSAIOK BEIEHHS €IMHOTO OOJIIKY B OpraHax ITOJIIii
3asB 1 MOBIIOMJICHh PO BYMHEHI KPHUMIiHAIBHI MPABOMOPYIICHHS Ta iHIN TMOMIl Bix
06.11.2015 p. Ne 1377.

3okpema y 1. 5 1iel [HCTpyKIii 3a3HA4YEHO, 10 PO HASBHICTH MUCHMOBHUX 3a5B MPO
BUMHECHI KPHMiHAJbHI MPABOMOPYIICHHS Ta IHINI IMOMIi, IO HAMIHIUIA 0 YeproBoi
YaCTWHU OpraHy MOJillii, Ta IOBiIOMJICHb, 10 HAIHIIIN YCHO, Y SIKHX HasBHI BIJOMOCTI,
10 BKAa3yIOThb Ha BYMHEHHS KPHUMIHAJIBHOTO MPABONOPYIUEHHS, MICHs peecTpauii B
XKypHasi €1uHoro o6iiky (Hagat — €0) yHOBHOBaXEHHUI MPaIiBHUK YepProBOi YaCTHHU
JIOTIOBiIa€ HAYAIILHUKOBI CIITYOTO MiAPO3IUTY IJii BHECEHHS CIIAYUMH BiIIOBiTHUX
Bitomoctet g0 €PJ/IP Ta iHdopmye HauampHuMka oprany momimii. Ilpo 3asBu i

Y Cmanoapmu Ooxasyeamnns — 1 3aKpilUIeH] y KPUMIHATHHOMY TIPOLIECYATBHOMY 3aKOHONABCTBI Ta TPABOBUX
TIO3HIIISIX BHIIMX CYIOBHX HCTAHITIHA TPaBIIIa, IO OXOIUTFOIOTH KUTBKICHY Ta SIKICHY CKITAZIOBY JOKa3yBAHHSI, BUKOHAHHS
SIKFX CTOPOHOIO OOBMHYBA4eHHsI (B OKPEMHX BUIA/IKAX, — TAKOK CTOPOHOIO 3aXKCTY) 3a0e3Meuye PiBeHb EPEKOHAHHS
(TepeKOHAHOCTI), TIPAIATHAN U YXBICHHS MPOLIECYATIBHUX PIllieHb, 0 OOMEXYIOTh TIpaBa Ta CBOOOIHM OCOOM y
KPAMIHATBHOMY TIPOBAJDKEHHI.
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MOBIIOMIICHHSI, SIKI HAJIMILIA JI0 YeproBoi YaCTUHHW OpraHy IOJiMii i B SKHUX BiJICYTHI
BIZIOMOCTI, SKi BKa3ylOTh Ha BYMHEHHS KPHUMIHAILHOTO TMPABOMOPYIICHHS, MICHA iX
peectpartii B xxypHaiti €O yrmoBHOBa)KEHHH MPAIIBHUK YeProBOi YaCTUHHU JIOTIOBIa€ HAauallb-
HHKOBI OpraHy mnouimii abo ocoOi, sika BUKOHYe HOro 000OB’sI3KH, Ul pO3MIIAY Ta MpHit-
HSTTS pillleHHs 3TiAHO 13 3akoHOM Ykpainu «IIpo 3BepHeHHs rpomasH» ado KYnAIL

BonHouac, moBepratounch 10 NpoekTy 3akoHy YkKpainu «[Ipo BHeceHHS 3MiH 10
KpuMiHanbHOro npolecyanbHOro KOJASKCY YKpaiHu y 4acTHHI 3a0e3MedeHHsl peanizaril
¢yukuiit mpoxypatypu» Ne 3009a Bix «26» ceprasg 2020 p., 3po0ieHo cripoOy 3aKkpinuTu
y KIIK Vkpainu BU3HAYCHHS TOHSTTS «3asABa» Ta «IOBIIOMIICHHS TPO KPHMiHAIbHE
MIPaBOIIOPYIICHHS», 30KpeMa 3TiHO 3 1. 7-2 4. 1 cT. 3 mpoekTy nependadeHo:

«7-2) 3asBa, TIOBIJOMJICHHS MPO KPHMiHAJIbHE MPABOMOPYIIECHHS — YCHE Y IMHUCh-
MOBE 3BEpHCHHS (1)13I/I‘IHI/IX abo0 IOPUINYHHX 0Ci0, cny>1<60BHx (mocamoBux) ocid opramB
ZIepKaBHOT BIIaJH 1 MICLIEBOTO CaMOBpSTyBaHHS, l'[l,[[l'[pI/I€MCTB YCTaHOB, Oprasizariii,
OI0 MICTHTh JIOCTaTHI JaHi Npo OOCTaBHHH, SIKI MOXXYTh CBIUUTH IPO BUMHEHHS
KPUMIiHAIBHOTO TIPABOIOPYILICHHSD).

CBoero yeproto, 3rifHo 3 4. 1,4 cr. 214 mpoekty: «ciaiguuii, Ai3HaBad, IPOKYypop
HEBIJIKJIAMHO, aJic¢ HE Mi3HIime 24 TOMWH MiCNis IMONAHHS 3asBH, MOBIIOMJICHHS IIPO
BUMHEHE KpUMiHAIbHE PABONOPYIIEHHS, SIKI MICTSTh JOCTATHI JaHi PO 00CTaBUHU, 110
MOXXYTh CBIIYMTH NPO BYMHEHHS KPUMIHAIBHOTO NMPAaBONOpPYLIEHHs, a0o0 Miciis camoc-
TIHOTO BUSBICHHS HUM 3 OyAb-SIKOTO JoKepena oOCTaBHH, IO MOXYThb CBIIYHTH HPO
BUMHECHHS KPUMIHAJIBLHOTO TPaBOMOPYIICHHS, 3000B’I3aHUH BHECTH BIAMOBIAHI BilO-
mocTi g0 €P/IP, po3modaTu posciimyBaHHS Ta depe3 24 TOOUHH 3 MOMCHTY BHECCHHS
TaKMX BIIOMOCTEN HAIaTH 3assBHUKY BUTAT 3 €PJIP.

Crhigunii, IPOKypop, IHINA CayX00Ba o0co0a, YIIOBHOBa)KEHA Ha IPUUHATTI Ta
peecTparlito 3a4B 1 OBIIOMIIEHb IIPO KPUMIHAIBHI IIPABOIIOPYILIEHHS, 30008’ A3aH]1 IIPHIi-
HATH Ta 3apCECTPYBATH TaKy 3asBY YW MOBIIOMIICHHs. BiMOBa y IpHHUHATTI Ta peecTpa-
Ii1 3asBM 4YM MOBIJOMIJIEHHS IIPO KpUMiHAJIbHE MPABOIOPYILICHHS, SIKI MICTATh JOCTAaTHI
JaHi MMpo OOCTAaBUHM, IO MOXKYTh CBIAYHTH NP0 BUHMHEHHS KPUMIHAJIBHOTO IMPaBO-
HOPYLIEHHS, HE JOIYCKAEThCS.

Y KOHTEKCTI BUIIEHABEIECHOIO BIAMOBIAHY 3aKOHOIABYY IHII[IaTUBY BapTO BHU3HATH
OOIPYHTOBAHOIO Ta TaKOI0, 110 0OyMOBIieHa 00’ €KTHUBHOIO IIMCHICTIO, 3 BpaxyBaHHSIM
TaKoro:

1. YroBHOBaXkeHMI Cy0’€KT HE TIOBHHEH aBTOMATHYHO BHOCHTH BIIOMOCTI TIpO
BUMHEHE KpUMIHAIBHE MTpaBonopyiieHHs 1o €PJIP micis HaaxoKeHHS 3asBH a00 IOBi-
JIOMJICHHSI TTPO BYMHEHHS KPUMIHAILHOTO MTPABOMIOPYIICHHS 0€3 OIIHKH 1X 3MICTYy.

2. He € 3asB010 200 MOBIZOMJICHHSAM PO KPUMIiHAIBHE MPABOMIOPYIIICHHS TaKi 3Bep-
HEHHS, SKi (PaKTHYHO HE MICTATh KOHKPETHHX BIJJOMOCTEH, IO BKa3ylOTh Ha HAasBHICTH
03HaK KPUMiHAJIBHOTO MPABOIIOPYIICHHS (3 IEBHUM CTYIEHEM IMOBIPHOCTI).

Takox He 10 KiHI BHITPABIAHOI, BUAAETHCS, 1 3aKOHOJaBYa TeXHiKa (GopMyIIto-
BaHHS 1. /-2 4. 1 cT. 3 IpoeKTy.

3BiCHO, y 3asBi, TOBIIOMJICHH] PO KpUMiHAJIbHE MPABOMOPYIIEHHS TOBUHHI MiCTH-
THCSL JlaHi Tpo OOCTaBMHH, SIKi MOXYTb CBITUUTH MNpPO BYMHEHHS KPHUMIHAIBHOTO
MPaBOMOPYIICHHS, alie BKa3iBKa Ha 1X «IOCTATHICThY HE CIPUATHME HAICKHIN peaizalii
BHECEHHS BiJIOMOCTEH PO BUMHEHE KpUMiHATIbHE MpaBornopyiiernas 10 €PJIP.

30kpemMa, «0OCTaBUHH, SKi MOXKYTh CBIIUUTH PO BUMHEHHS KPUMIHAIBHOTO TPaBO-
MOPYIICHHs» 3a 3MICTOM € OIlIHHOK KaTeropi€ro, sKa BCTAHOBIIOE TICBHHM CTYIIHB
WMOBIPHOCTI TIPUMYIICHHS MPO BYWHEHHS KPHUMIHAJIBHOTO IpaBomnopymnieHHs. OKpim
TOr0, BHMOTa IIIOJ0 HAsSBHOCTI Yy 3asBi YW TOBIJOMJICHHI NMPO KPUMIHAJIbHE MPaBO-
MOPYIIEHHS «JIOCTaTHIX JaHWUX MPO OOCTaBUHM, SKI MOXYTh CBUIYHTH NMPO BUUHCHHS
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KPUMIHAJILHOTO TPABONOPYIICHHS» BCTAHOBIIOE «OI[IHHY KAaTETOpil0 IIOJO OIlIHHOI
Kareropii». SIKIo 3akoHOAaBelb HE POOUTH CIPOOM X04a O OPIEHTOBHO BU3HAYUTH
nepenik 00CTaBUH, «IKi MOXYTh CBITYUTH IPO KPUMIHANBHE NPABONOPYILIEHHNY, TO HE
JIOT1YHO, IOHAWMEHIIIE, BCTAHOBIIIOBATH BUMOTY PO HASBHICTB «JOCTATHIX JaHUX 100
TaKUX 00CTaBUHY.

«JlocTaTHICTh TaHUX, HABEICHUX 3assBHUKOM, MO0 OOCTABHH, SIKi MOKYTh CBITYHTH
PO BUMHEHHS KPHMIHATBHOTO TPABOIIOPYIICHHS, SIK MIHIMYM, BHIA€THCS «PIBHSIHHIM 3
0araTbMa HEBIJOMHUMM», IK MAKCUMYM — HEOOTPYHTOBAHHM, TOJIOCTIBHAM Ta TaKUM, IO
HE CHPHUATAME 3a0€3[IeUeHHI0 MBUAKOr0, IIOBHOI'O Ta HEYIIEPEIKEHOT0 PO3CIIINyBaHHS 1
CYIOBOTO PO3IIISAY 3 THM, 00 KOKHHMA, XTO BUMHHB KPHMiHATbHE HPaBOMOPYIICHHS,
OyB IPUTATHYTHH J0 BiJAMOBIIAILHOCTI B Mipy CBOET BHHH.

BinmosinHa «BepOanbHa Xipypris» MPOIIOHOBAHOTO MPOeKTOoM 1I. 7-2 4. 1 ct. 3 KIIK
BiIOYBA€THCSI HE 3 METOIO «CIIIIMOT» KPUTHKHU MporoHoBaHux 3MiH 10 KIIK Ykpainwm, a 3
HaMaraHHsSM HE CIIPHUATH 3aKPIiIUICHHIO Ha 3aKOHOJABYOMY PIiBHI OKPEMHX HEIOIYyTHUX
MIPUKIIAJIIB CYIOBOI IIPAKTHKH.

Jis mpukiany, He MOXKHA TOTOIUTHCH 13 TBEPIDKCHHSIMHU, HABEACHUMH B YXBali
Ileuepcekoro paitonHoro cyny M. Kuea Big 21 sumas 2016 p. mpo BiAMOBY Yy
3aJJ0BOJICHHI CKapry Ha O0e3JisUTIbHICTh YIIOBHOBAXKEHUX 0Ci0 MpokypaTypu M. Kuesa, 1o
HOJISITa€ Y HEBHECEHHI BiIOMOCTEN PO KpUMiHaIbHE IpaBomnopyiieHHs o €P/IP micis
OTPUMAaHHA 3asBU NP0 KPHMiHAJbHE IPaBONOPYILIEHHS. 30KpeMa, B yXBalli 3a3Ha4yeHO:
«...3a 3mictoM 4.1 crt. 214 KIIK VYkpaiau ta ct.2 KK VYkpainu, peectpanii 8 €PJIP
IIJUIATaI0Th He Oy/Ib-SKi 3asSBH UM IMOBIJOMIICHHS, a JIUIIE Ti 3 HUX, SKi MICTATh JOCTATHI
BIIOMOCTI PO KpHUMiHAJIbHE NPaBOMOpPYIIeHHs. [licTaBaMy BBa)KaTH 3asBY YH TIOBi-
JOMIICHHSI caMe TIPO BUYMHEHHS 3JI0YHHY € HasABHICTh Y TAKUX 3asBaX abo0 MOBIJOMIICHHIX
00’€KTHBHHMX JaHUX, SKi JIMNCHO CBiTYaTh MPO O3HAKW 3JI0YMHY. TakUMHU JTaHUMH €
(hakTHYHE ICHYBaHHs JIOKa3iB, MO MMATBEP/DKYIOTh pPEaJbHICTh KOHKPETHOI IMOJIi
37I0YMHY (4ac, MicIle, CIociO Ta iHII 0OCTAaBUHU BUMHEHHS 3JI0YMHY). SIKIIO y 3asBax 4u
MOBIJOMJICHHSIX TaKUX JIOKa3iB HEMa€, TO BOHH HE MOXKYTh BBAKATHCS TaKHUMH, SKi
MaloTh OyTH 000B’s3k0BO BHeceHi 10 €PJIP». CBoew depror, Sk MOACKYIH CTBEp-
JDKY€eTbCS Y HAyKOBiM JliTepaTypi: «0oOCTaBMHHM, B HEpIly uepry, IOBHHHI MiATBEp-
JUKYBAaTH HasBHICTh TAKHX €JIEMEHTIB CKIIAy KPUMIHAIBHOTO MPABOTIOPYIICHH, SIK HOTO
00’exTy 1 00 exkTHBHOI cTopoHH. Came Ha mifcTaBi iH(opManii mpo BKa3aHi 0OCTaBHHU
BHOCSTBCS BioMocTi 1o €PJIP mpo momepenHio nmpaBoBy KaihiKaliro KpUMIiHAIEHOTO
MPABOIIOPYIICHHS 31 3a3HaueHHSIM CTaTTi (YacTMHH CTaTTi) 3aKoHYy YKpaiHH IIpo
KpUMIHAJIbHY BiJIIIOBI1IATBHICTE.

Bimprie TOrO, i3 BpaxyBaHHSM BHINECHABEJICHOTO, BAXKKO ITOTOJMTUCS TaKOX 13
BHCHOBKOM BWUIIOr0 aHTHKOPYMIIKHOTO CYAy, BIAMOBIAHO 1O SIKOTO: «pPEECTpaiii B
€P/IP nimsrarots He Oy/Ib-sIKi 3asBU YX TIOBIIOMJICHHSI, a JIUIIIE Ti, K1 MiCTATh JIOCTAaTHI
BioMocTi (10 ()akKTUYHO O3HA4Ya€ HASBHICTh JOCTaTHIX JOKa3iB) MPO KpUMiHAIbHE
IPABOINOPYIIEHHS Ta MOXYTh OO €KTHBHO CBIIYMTH NPO BUYMHEHHS OCO0OI0 TaKoro
KPUMIHAJIFHOTO TPaBONOPYIICHHA» (yxBama Big «16» ksitHa 2020 p., cmpasa
Ne 991/2322/20).

BinmoBinHi MOTHBM TPUHAHATTS HAaBEJICHHWX BUILE DIllleHb HE BiIMOBIIAIOTh CTaH-
JapTy JIOKa3yBaHHs «prlma facie» («iiMoBipHe TPHITYIEHHD, «3a 30BHIIITHIMA OSH&K&MI/I»)
OCKUTBKHM il Yac BHPIMICHHS MUTaHHSI NP0 BHECEHHS BiIOMOCTEH MPO KpUMiHATBEHE
npaBomnopymenas y €PJIP Ta mo4yaTtok I0CyIOBOTO pO3CIiIyBaHHS «OOCTaBHHH HE
MTOBUHHI MIJATBEPXKYBATH PEATbHICTh KOHKPETHOT MOIi1», BOHH JIMIIE MOKYTh BKa3yBaTh
Ha NMOBIpHICTS ii iCHYBaHHS.
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OxpiM IIbOTO, BUKJIMKAE TIOAWB, TBEPUKEHHS MpPO TE, IO 3asBHUK MiJ 9ac 3Bep-
HEHHS i3 3asBOI0 YW HOBIZOMJICHHAM PO BUYMHEHHS KPUMIHAJIBHOTO MPABOIOPYIICHHS
3000B’43aHUI HaBeCTU 00’ €KTUBHI JIaHi, SIKi CBUaTh Npo (aKTUYHE ICHYBaHHS JOKa3iB,
10 HiATBEPAXKYIOTh peallbHICTh KOHKpeTHOi moxii. Ilix yac mpuHHSTTS pilieHHsS Npo
MOYaTOK JOCYAOBOIO PO3CIIAYBaHHS HE MOXE BUPILIYBAaTUCS MUTAHHS PO BU3HAHHSA Ta
HasIBHICTh KOHKPETHHUX JOKa3iB. SIKIIo e Hemae Oe3rmocepesHbO caMOro KpUMiHaIIb-
HOTO NPOBAKEHHS, TO NPO sIKi JOKa3u Moxe Hrucs? 30upaHHs HOKa3iB — 1€ OfHE 13
3aBJIaHb, SIKC BUKOHYETHCS INiJ{ 4ac CTajii I0CYIOBOTO PO3CHiAyBAHHS KPHMIHAILHOIO
npoBamkeHHs. Taki MlpKYBaHH}I HE cymepedyars HOpMi, sKa mependadae, Mo 3asiBHUK
Mae€ MpaBo MOJaBaTH Ha IMiATBEPPKEHHS CBOET 3asBH pedi 1 JokyMeHTH (1. 2 4. 2 cT. 60
KIIK Ykpainn).

VY TakoMy KOHTEKCTi JOIIJIbHO MiITPUMATH HAYKOBY ITO3HIIIIO, BIAMOBIIHO IO SKOI
HEOOXiTHO BBa)KaTH HE3aKOHHMUM BCTAHOBJICHHS Ha IPAKTHII TaKoi YMOBHU Ul peecTpa-
1ii 3asBH Ta MOBIIOMIJIEHb NPO BUYMHEHHS KpI/IMlHaHLHI/IX MIPaBOIIOPYIICHb 1| BHECEHHS
BiANOBiAHUX BimoMocteil y €P/IP, gk «HasBHICTh BIJOMOCTEN MPO O3HAKU 3J104UHY 200
HasBHICTh (DaKTHYHUX JaHHUX, AKi O OE3CYMHIBHO CBIIYMJIM IIPO BYMHEHHS KPHUMi-
HaJILHAX MPaBOIIOPYIIEHb)» a00 K IIOCHUIJIAHHS Y 3asiBi «HA T€, KUM caMe BYMHEHO 3JI0YHH
(xpuMiHaTIbHE IPABOIOPYILCHHS)».

BucnoBku. OTxe, 3Ba)Xal04u Ha Te, 10 Y Haylli KPUMIHAIBHOTO IPOLECY BUOKPEM-
JIOETHCS TaKUU CTaHAAPT AOKA3yBaHHs, SIK «HMOBiIpHE MPUMYIICHHs» («3a 30BHILIHIMH
O3HaKaMM»), BapTO 3ayBaXKHMTH, 0 BiH HAIUICHUH OINBII JEKIapaTHBHUM XapaKTepOM
Ta, Ha Kajb, HEC OTPUMAB 3HAYHOTO INPAKTHIHOTO 3aCTOCYBAHHA Y KPHUMiHAJIHLHOMY
nporeci YKpainu.

BpaxyBaHHsI BiIIOBITHOT'O CTaHAAPTY JOKa3yBaHHS y MPaBO3aCTOCYBaHHI YHEMOX-
JWBUTH AaBTOMATHYHE BHECCHHS BIOMOCTEH MpO BYMHEHE KPHMiHAIBHE IIPaBo-
nopymeHast 1o €PJIP micis HaaxopKeHHS 3asBH a00 MOBIIOMIICHHS TPO BYMHECHHS
KPUMIHAJIHOTO MpPAaBOMOPYIIEHHS 0€3 OLIHKK iX 3MICTy, OCKUIBKHM Kpi3b NpHU3MY
BiJINIOBiTHOTO CTaHAAPTy HEOOXiTHO BCTAHOBUTH MiACTaBy peecTpallii BiMOBIIHOI 3a5BU
YY MOB1IOMJICHHSI, III0 CBOEIO YEProlo nependayae BCTAHOBICHHS O3HAK JiSIHHSA, 110, XOU
1 3 TIEBHUM CTYyNEHEM I1MOBIPHOCTi, MPOTE BCE >X NMOBHMHHI BKa3yBaTH Ha HasSBHICTb
€JIEMEHTIB CKJIally KPUMIHAJIBHOTO NIPABOIOPYLICHHS Y B1IIOBITHOMY JisIHHI.

Bonnouac, BapTo mam’ArtaTy, Ii0 came JOCYZOBE PO3CIiTyBaHHS, SIK CTaAisd KpUMi-
HAJIFHOTO TPOBADKEHHS, ITOKIMKAaHA IEPBHHHO 3a0€3MEYNTH BUKOHAHHS 3aBIAHb
KpUMIHAJILHOTO MPOBaPKEHHS, 1110 niependaveHi ct. 2 KIIK Ykpainu, nursxoM 31idcHEH-
Hs BCEOIYHOTO, TIOBHOTO Ta HEYIEPEPKEHOT0 BCTAHOBJICHHS OOCTAaBUH KPHUMiHAJILHOTO
MPOBAJPKEHHS Ha MiACTaBl IOCTATHHOI KIIBKOCTI OTPHMAHUX JIOCTOBIPHUX, HAJICKHUX Ta
JIOMYCTUMUX JOKa3iB IiJ 4ac KPHMIHAJIBHOTO MPOBaDKEHHS. BinTak, TNOKIaaeHHS
000B’s13Ky Ha 3asiBHHMKA MO0 HaBEIEHHS y 3asBi YK MOBIIOMIICHHI MPO KpHUMiHAJIbHE
IPABOINOPYIIEHHS AOCTATHIX JAHUX NMPO OOCTABUHHU, SIKI MOXYTh CBIIYMTH IPO BUWHCH-
HS KPUMIHAJIBHOTO IPABOMOPYIICHHS, BUAAETHCS TAKHM, IO CYMEPEUYUTh MPUHIUIY
JOCTYILY JI0 IPaBOCYS.

CBoero geproto m. 7-2 4. 1 cT. 3 mpoeKTy Ha3BaHOTO 33aKOHY, Y SKOMY MiCTHTHCS
BHUMOTa MIPO HAasBHICTH (MTOJAHHS 3asBHUKOM) JOCTATHIX JaHUWX (BimomocTel, nokasiB),
10 MiATBEP/PKYIOTh BUMHEHHS KPUMIHAJBHOTO IPABOMOPYIIEHHS, HA €Tali peecTparlil
3asB Ta IMOBIMOMJICHH PO KPHMiHANBHE MPABOMOPYIICHHS 3 MOJANBIINM BHECEHHIM
BIIMOBIMHUX BigoMocTeit 1o €PJIP, BapTo BBaXKaTH HEOOIPYHTOBAHUM Ta TaKUM, III0 HE
CIPUATUME peatizallil 3aBJlaHb KPUMIHAJIBHOTO MPOBAPKEHHS, 3aJCKJIaPOBAHUX Y CT. 2
KITIK Ykpainmn.
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The article is devoted to the analysis of the registered draft Law of Ukraine «On
Amendments to the Criminal Procedure Code of Ukraine in Terms of Ensuring the
Implementation of the Functions of the Prosecutor's Office» Ne 3009a of August 26, 2020. In
addition, the relationship between the standards of proof and the decision to initiate criminal
proceedings (entry of information on criminal offenses in the Unified Register of Pre-trial
Investigations (hereinafter — ERDR)) is highlighted. Moreover, the article studies such
philosophical and legal categories as «probability» and «reliability» of a criminal offense
circumstances existence. Analyzing the norms of legislative acts and the views of scholars, the
authors present their own opinions on the possibility and expediency of enshrining in the
Criminal Procedure Code of Ukraine the definition of «statement, notification of a criminal
offense». The authors conclude that the statement or notification of a criminal offense should
contain data on the circumstances that may indicate the commission of a criminal offense,
however an indication of their «sufficiency» will not contribute to the proper implementation of
the entry of information about the criminal offense in the ERDR.

At the same time, it should be remembered that the pre-trial investigation, as a stage of
the criminal proceedings, is designed primarily to ensure the implementation of the objectives
of the criminal proceedings under Art. 2 of the CPC of Ukraine, by carrying out a comprehensive,



B. Hop, X. Crntocapyyk
154 ISSN 0136-8168. BicHuk JTbBiBCbKOrO yHiBepcuTeTy. Cepis topuandHa. 2021. Bunyck 72
complete and impartial establishment of the circumstances of the criminal proceedings on the
basis of a sufficient amount of reliable, appropriate and admissible evidence obtained during
the criminal proceedings. Therefore, imposing an obligation on the applicant to provide in the
statement or notification of a criminal offense sufficient information about the circumstances
that may indicate the commission of a criminal offense seems to contravene the principle of
access to justice.

In turn, paragraph 7-2 of Part 1 of Art. 3 of the draft law, which contains a requirement for
the presence (submission) of sufficient data (information, evidence) by the applicant to confirm
the commission of a criminal offense, at the stage of registration of the statements and
notifications of a criminal offense with the subsequent entry in the ERDR, should be
considered unreasonable and not conductive to the implementation of the objectives of the
criminal proceedings declared in Art. 2 of the Criminal Procedure Code of Ukraine.

Keywords: probability, reliability, circumstance, assumptions, standard of proof.

Cmamms: Halidwna do pedakuii 22.04.2021
nputiHama 8o Opyky 18.05.2021



ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHIBepcuTeTy. Cepis topuaunyHa. 2021. Bunyck 72. C. 155-157
Visnyk of the Lviv University. Series Law. 2021. Issue 72. P. 155-157

PELLEH3II

AKTYAJIbHUI TA CBOEYACHUI MIAPYYHUK
3 ICTOPII IEP’)KABU I IPABA YKPAIHH!

1. Bouiko

JIvgiecokuii nayionanenuil ynigepcumem imeni leana @panxa,
8yn. Yuisepcumemcoka, 1, Jlvgis, Yrpaina, 79000,
e-mail: boyko.ist@ukr.net

DOI: http://dx.doi.org/10.30970/vla.2021.72.155

Bba30Bo10 I0pHANYHOI0 HABYAIBFHOIO AWCIMILTIHOIO, YACTHHOIO ¥ CKIIaJOBOIO BUIIOL
IOPUINYHOT OCBITH € iCTOpis AepskaBH i mpaBa Ykpainu. [i BuB4enns TicHO 1oB’s3aHe 3i
3HaHHSAMH 3 iCTOpIi JepkaBW 1 MpaBa 3apyODKHUX KpaiH, MOJITHKO-TIPABOBUX YYCHB,
ICTOPUYHUX ACTEKTIB KOHCTHTYIIIMHOTO MpaBa YKpaiHW, Teopil IepkaBu i mpaBa Ta
IHIIIMX Taxy3el mpaBa, a TAKOK CYMIKHHX TOITOJIOTIYHHX Ta (i10COPCHKUX UCIUTLTIH.
CepueBuHoto mpodeciiiHoi mpaBoBOi creriaimizamii MalOyTHIX IOPUCTIB Mae€ CTaTH
Mi3HAHHS 3aKOHOMIPHOCTEH, ICTOPUYHOTO JIOCBiNY HAILIOHAIFHOTO JEpXKaBo- 1 MpaBo-
TBOPEHHS, EBOJIIOLIT BITYU3HAHOTO ITpaBa.

IMigpyunuk npodecopa B. M. €pMonaeBa CTBOPEHO BiJNOBIIHO 1O HAaBYAIBHOI
nporpamMu 3 Kypcy «lcropis nepxkaBu 1 mpaBa YkpaiHm», po3poOneHoi Ha Kadenpi
HarionansHOTro FOpUIUMYHOrO YyHiBepcuTeTy imeHi SpocnaBa Mynporo. CTpyktypy i
JIOTIKY BUCBITJICHHSI HABYAJILHOTO MaTepialy NMoOyJOBaHO 3a PO3IiIaMU BIAMOBIIHO 10
MPOITIOHOBAHOI aBTOPOM Tepiomu3aliii kypcy. KokHa TemMa BHUCBITIICHA 33 €IUHHM
m1aHoM (i3 He3HAYHWMH BapiallisiMH): CYCIIIbHO-TIOJITHYHUHN YCTPId, JepKaBHHUMA T,
CYJIOBI Ta NMPaBOOXOPOHHI OpraHW, JpKepesa Ta PHUCH TpaBa. ABTOp MiIPyYHHKA YiTKO
BH3HAYUB TMPEIMET KypCy, METOAOJIOTIF0 iCTOPHKO-TIPAaBOBOi HAyKHM 1 HaBYaJIbHOI
JUCIMIDIIHA, TPaBOMIPHO TIJIKPECIUBIIM BaXKJIMBE 3HAYCHHS Y JIOCHIDKCHHI 1
BiZIoOpakeHHI ii IpeMeTa TaKUX METOAOJIOTIYHUX MPUHIIMIIIB Mi3HAHHS, SIK JA1aJeKTHKA,
icTopu3M, 00’€KTHBHICTh, CUCTEMHICTh, COLIIAILHOTO BUMIpPY AEpiKaBH i1 mpaBa. ABTOp
MOCTIJJOBHO JIOTPUMYETHCS METOAOJIOTIYHUX MPUHIMIIB 1 METOAIB Ii3HAaHHS icTopil
BITYM3HSHHX JeP’KaBHO-TIPABOBHX SBHII y BUBUCHHI i BUKIIa/i HABYAIBHOTO MaTepiaiy.

3aciIyroBye Ha MOXBATy CTPYKTYpa PELIEH30BAHOTO MiAPYYHHUKA, SIKA OXOIUTIOE Hal-
OUTBII BU3HAYHI MEPioaH 3 icTOpii AepkaBu 1 mpaBa YKpaiHM, y3araJbHIOIOUi BUCHOBKH,
YiTKI KOHTpOJ'ILHi muTaHHS s ctyaeHTiB. Lle # momomorio npO(becopy B. M. €pmo-
Ja€BY BIITBOPHUTH B nmpquHKy HE JIAIIe ycTaleHi (pakTH icTopii, momaTu ix oulHKy, ,
TOIIOBHE, 3aJy4qHTH HOBI JoKepera, BUCBITIINTH OUIBII penbeHO HOBIi ii CTOpiHKA. Y
TEKCTi — [iKaBi BiIOMOCTI 3 iCTOpIl AEPKABHUIBKOI 1 IPABOBOI TYMKH, IPEACTABHUAIIBKIX
oprasiB B YKpaiHi, apjaMeHTapu3My, KOHCTHTYIIIOHAJII3MY, OpTaHiB CaMOBPSTyBaHHS,
Jep KaBHO-TIPABOBOTO JKUTTS HAPOAY B Pi3HI icTopwuHi mepioan. OCOOTUBO IOMITHI
HOBENHU y BHCBITJIEHHI JepKaBHO-IIpaBoBOro XUTTsS B KuiBchbkiii Pyci, B ananisi [Ipasau
Pycbkoi, mpeacTaBHUIBKUX OpraHiB — Bida i Oospchkoi paau, IO yCyBae HEPiAKiCHI
CIIPOLICHHS ICTOPHKIB Yy TPaKkTyBaHHI JAEp>KaBHOTO Jagy, mpaBa KuiBcekoi nepskaBu
(c. 28-45). Ilpomy crpusinu Bimomi mocmimkeHns B. M. €pMoraeBa 3 icTopii moyarky

1 €pmonaes B. M. Ictopist nepskanu i npasa Yxpainy : minpyunuk. Xapkis: [Tpaso, 2021.472 .
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BITUM3HAHOTO 3aKOHOAABCTBA, BHIIMX IPEICTAaBHUIIBKUX OpraHiB BiIaAM B YKpaiHi.
ABTOp BIHIEpIIIe cepesl HAaBYATbHUX BUIaHb O3HAHOMIIIOE CTYJICHTIB 3 BIYOBHM JIOCBiZIOM
pycuuiB, celiIMOBUM JOCBiIOM YKpaiHIB uaciB Benmkoro kHs3iBcTBa JIMTOBCHKOTO Ta
Peui [Tocnonuroi, icropieto nutoBcbkux CtaryTiB (c. 75-102). Haa3BuuaiiHO 1ikaBi i
3MICTOBHI CTOpiHKM, mnpucBsdeHi Kozampkill nepxaBi, ii caMoOyTHbOMY IIpaBy
(c. 103-194). Tyt ynepiiie apryMEHTOBaHO BHKJIAJ€HA iCTOPISl Ta KOMIICTEHIIIS KO3allb-
koi I'eHepanbHOT Ta CTapIIMHCBKOI pajl, MOJAaHO 00’ €KTUBHY OLIHKY iX 3aKOHOTBOPYOI
poui. IIfoz10 oUiHKK 0COOUCTOCTI # IepkaBOTBOPEHH: reThMana b. XMeIbHUIBKOro, TO
TYT, Ha MOIO MKy, IIC 3aIHIIAI0TECS MiICTaBU AT KOPETyBaHHA HAIIUX YSBICHB PO
POJIB Ta HACIIAKHU AisTTBHOCTI IIBOTO JCPKABOTBOPLLA.

Han3euvaiiHO 3MICTOBHI W aHANITHYHI CTOPIHKH IiJIPYYHUKA, MPHUCBSUYCHI BiApo-
JOUKCHHIO YKpaiHChKOT ,Hep)KaBHOCTi B 1917-1920 pp. Ha ocHOBi cBOiX momnepenHix
JOCIiKEeHb, aBTOP PO3710T0 i APryMEHTOBAHO MO1AB icropiro Ykpaincekoi LlenTpansHoi
Panmu, ii nepxkaso- i 3aKOHOTBOPCHHS, HE YHHKAIOYH KPUTHYHHMX 3ayBakKeHb MIOAO ii
MapJaMeHTChKOTO J0ocBiny (c. 266—281). Bzarani BapTo 3ayBaxkuTd, IO Ipodecopy
B. M. €pMonaeBy Bhanocss Haifikpalle BIATBOPUTH AEMOKpATWYHI Tpajaullii, iCTOpito
MpeCTaBHULIBKUX OPraHiB BIAAU B YKpaiHi, NapIaMEHTChKOrO JOCBiTy YKpaiHLIB Y
HapJIaMeHTChKUX yCTaHOBax ABcCTpo-YropimiuHu, B JlepxaBHiit xymi Pocii, B LleHT-
paunbHii Pani 1917-1918 pp., TuM 30araTutu icTOPUKO-NIPABOBi 3HAHHS CTYACHTIB.

VY migpyyHUKY BAAJIO BUKOPUCTAHO MaTepiaiM JbBIBCBKUX HAYKOBIIB IO icTOpito
lamunpko-BoMHCHKOT nepkaBy, OpraHu By i IMpaBa Ha 3aXiTHOYKPaiHCHKUX 3eMJISX
3 XIV mo XXI cr.

HacudenicTh TekeTy hakTaMu, IX MaliCTepHUN ICTOPHKO-TIPABOBHUI aHANI3 1 JIETKICTh
JitepatypHoi (opMH BUKIAAy MaTepialy B MiIPYYHHKY JOCBimdeHoro mpodecopa —
Oe3IepevHo 3alliKaBIATh CTYJICHTIB-IOPUCTIB, 30araTATh iXHI 3HAHHS PO IPABOBUMH
JIOCBIJI 1 TpaAUIIiT HAIIIOTO HAPOY.

B 0OCHOBi 3MICTy pELIEH30BaHOTO MiJpyYHHKA JIKUTh OaraTopiyHMH aBTOPCHKUIT
HAyKOBMH 1 BHUKJIAJallbKUH JTOCBiM, MO-TIEpIIE, YJ4acTi y MiATOTOBLI KiTbKOX pPEIaKIiit
Ka(enpaabHOr0 TMiAPYyYHHUKA, CIUIBHOTO OCMHUCIEHHS HOTo CTPYKTYpH, METOIUKHU
BUKJIa/ly HaBYaJbHOTO MaTepiaiy, a Mo-Apyre, BlacHa IUTiHA HaykoBa poOoTa 3 Oara-
TBOX IPOOJIEM icTOpil BITUM3HIHOTO AEPKABOTBOPEHHS. Y PELIEH30BAaHOMY MiJPYyYHHUKY
IpUBEPTAIOTh 0 cebe yBary HOro CyTTeBi 1 SIKICHI BiAMIHHOCTI Bii KadeapalbHOro
minpyunuka. [lo-mepme, B. M. €pMoIraeB mupoko BUKOPUCTOBYE MAJIOBIIOMi JOKYMEH-
TaJbHI JDKepena: piakicHi npaBoBi mam’atku XI—XX cr., myOuikamii apXiBHHX JDKepel
XIX cr., crerorpadiuni 3BitH [epxkaHoi mymu Pocii mogatky XX ct. Tompo. [To-mpyre,
aBTOp 3aJTy4ae i BUKOPHCTOBYE ITpalli BUIATHUX IPABO3HABI[IB MUHYJIOTO i CHOTOJICHH,
BHJIATHHX JICP)KAaBHUX JisUiB, icTOpuKiB YKpainu — M. I'pymreBcbkoro, M. Kocromaposa,
B. Bunnnuenka, II. Cxopomancekoro Ta iH. Ilo-TpeTe, OpraHigHOIO CKIJIQJIOBOIO
MipyYyHUKa CTaJld 3MICTOBHI BiIOMOCTI 3 HAyKOBHX Tpalb caMoro mpodecopa
B. M. €pmonaeBa — ioro KHUT «BwuIli NpencTaBHUIBKI OpraHdM BiIagu B YKpaiHi
(ictopuko-mipaBoBe nociimkeHns)» (2005 p., 272 c.); «Builli TpeACTaBHUIBKI OpraHd
BIamu B YKpaiHi: ictopis, Teopis Ta mpaktuka» (2017 p., 448 c.); «IIpaBaa Pyckka»
SApociaBa Myaporo: mo4aToK BITYM3HSIHOIO 3aKOHOABCTBA: HABY. MOCIOHMK; BCTYII. CII.
B. 5. Tamis. — 2-re Bun., 3mid ta mom. (2017 p., 392 c.); «KuiBceka Pych: mam’sTkn
npaBa (X—XIII cr. : Texcru. [lepexnanm. KOMeHTapl HaBd. mociouuk (2020 p., 224 ¢), a
TaKO)XK YHCIEHHHX aBTOPCBKMX CTaTedl 3 icTopii BITYM3HAHOTO MAEpKaBO- i TpaBo-
TBOPCHHS. Bci BoHn 3Ha4HO 30araTiiy HayKoBHi 10poOok HarlioHaIpHOTO FOPHINIHOTO
yHiBepcuTeTy iMeHi SpocnaBa Mynporo, HamonansHoi akagemii TIPaBOBUX HayK YKpal-
HH, a TOJIOBHE — 3pOOHIIM MOSABY PEIIEH30BAHOTO IMiAPYYHHKA JIOTIYHUM 1 3aKOHOMIPHHM.
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Tum camum mpodpecop B. M. €pmonaes ycminmHo npooBKy€e TPaIuIiio CBOIX y4UTENIB
(L. TI. CodponoBoi, A. Y. Poroxuna, M. M. CtpaxoBa) Ha muisixy (yHzaMmeHTai3arii
i€ BaXIIUBOI ICTOPUKO-FOPUANIHOT JUCHUILTIHH.

I me mpo 0coOIMBICTH PEIIEH30BAHOTO MiAPYYHUKA: HOTO aBTOP AOBOJWUTH BUKIAI
icTOpii Iep>kaBu 1 mpaBa YKpaiHu JO ChOTOJICHHS, O3HAWOMIIIOE CTYICHTIB 3 IHCTUTyTaMHU
1 JpKepesaMu Jir4oro npaBa Ha ocHOBI KoHCTUTyII1 YKpainu, nigBos4H iX 10 Cy4acHOi
JIepKaBHO-TIPABOBOI PEATbHOCTI, CHPUHHATTS 1 3aCBOEHHS HUMH CIEIiaJbHUX FOPH-
JMYHUX HAYK.

3 ypaxyBaHHSIM BHKJIAJACHOTO BHIIE, MOJKHA 3pPOOUTH BUCHOBOK IIPO T€, IO PEICH-
30BaHUH MIIPYYHUK JOKTOpa IOPUAMYHUX HAYK, mpodecopa, akanemika HarioHambHOT
akajgemii TpaBoBUX HayKk Ykpainu B. M. €pmonaeBa «lIcropis nepkaBu 1 TpaBa
Ykpainm» BUKOHAHUN Ha BUCOKOMY HayKOBO-METOIOJIOTIYHOMY PiBHI, € BEIUKUM JIOCST-
HEHHSM Y BHJIaHHI Cy9acHOI HaBYAIILHOT JTiITepaTypy IS CTYICHTIB-FOPUCTIB.

Peuensis: Haditiwna 0o pedakuii 08.04.2021
nputiHama 8o Opyky 18.05.2021
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'KUTTEBUII LIJISIX, HAYKOBO-TIEJATOT'TYHA
TA TPOMAJICBKA JISVIBHICTh
BOJIOJAMMPA TABPIJIOBUYA COKYPEHKA
(10 100-PTUYSI BIJI, THSI HAPOI’KEHHST)

1. Bouko

Jlvsiscokuii HayionanvHull yHisepcumem imeni Iseana @panka,
8yn. Yuisepcumemcoka, 1, Jlveis, Yrpaina, 79000,
e-mail: boyko.ist@ukr.net

lMpoaHani3oBaHO XUTTEBWUI LLUNAX, HAayKOBO-MeJaroriyHy Ta rpomafcbky OisnbHicTe Borno-
avmupa MaBpunosuya CoKkypeHKa — BUOATHOMO YKpaiHCbKOro nNpaBo3HaBLdA, JOKTOPa OPUANYHNX
Hayk, npodbecopa, TarnaHoBuToro negarora J1bBiBCbKOI NMpaBHWYOI KON PpaHKoBOro yHiBep-
cuTery.

3'acosaHo, wWo B.T. CokypeHko HaB4aBcs y 3anopi3bkoMy aBiauiiHOMy TexHikyMi Ta
BonbCcbkoMy BINCbKOBOMY aBiauiiHOMy ydunuili, sike 3akiHume y 1939 p. Y 1939-1946 pp.
CNyXXVB Y paasaHcbkivi apmii. Micns 3akindeHHs y 1950 p. opuanyHoro dpakyneTeTy JIbBiBCbKOro
YHIBEpCUTETY MNPOMLLOB LIMSX Big acnipaHta o npodecopa, 3asigyBada kadedpu, AekaHa
topuanyHoro cpakyneteTy. Ynpogoex 1960-1990 pp. 3aBigyBaB kadpegpoto Teopii Ta icTopii
Aepxasu i npaea; B 1962-1968 T1a 1972-1977 pp. 6yB OekaHOM OPUANYHOTO (akynbTeTy
JIbBiBCbKOrO  AepaBHOro yHiBepcuteTy iMeHi |BaHa ®paHka. [lpotarom 1955-1965 pp.
nepebyBaB y HAayKOBUX BiapsimkeHHAX y MonbLyi, YexocnosayvumHi, PymyHii, ABcTpii, Bonrapii. 3i
cepnHsa 1966 no 6epesHs 1967 pp., 3okpema cim micauis nepedysas y CLUA, AHrnii Ta KaHagi sk
ctvneHgiat OOH no genaptameHTy npaB noauHW. Y KBiTHI-TpaBHi 1968 p. B6yB uneHom y cknagi
ypaOoBoi aenerauii Ha MibkHapoaHii KoHdepeHLUil No npaBax MauHW B IpaHi ynpogoBX 04HOro
Micausa. Bonogis, OKpiM yKpaiHCbKOI, aHrMiNCbKol, MOMbCbKOK Ta pPOCIACHKOI MOBaMMU.
B. I'. CokypeHKo BifjirpaB BaXKnvBy porib y 3anoyaTtKkyBaHHi Ha ropuandyHoMy dakynbteTi IbBiBChb-
KOrO YHIBEPCUTETY BUBYEHHS BaXXMMBOI HABYanbHOI AMCUMNAIHW — ICTOPIT NOMITUYHMX | NpaBOBKX
y4YeHb, sika BUCBITNOBana i A0 CbOrogHi NpPOAOBXYE BUCBITNIOBATW iCTOPI0 BUHUKHEHHS Ta
PO3BUTKY TEOPETUYHMX 3HAHb NPO MONITUKY, AepXKaBy, NpPaBo, TOGTO BUBYAE MpoLEC Mi3HAHHS
nogpbMn ABWLL, NOMITUKWA, AepXXaBun i NpaBa Ha pi3HWX eTanax iCTopii y pi3HNX HapoAiB, No4u-
Halo4M 3 paHHbLOI AePXXaBHOCTI | Cy4aCcHOCTI.

Mpodbecop B.T. CokypeHKO akTMBHO AocCrifxyBaB npobrnemu Teopii AepxaBu i npaea,
icTOpIi yKpaiHCbKOT NpaBoBOI Ta NOMITUYHOI AyMKW. BiH ByB 0QHWMM i3 NepLUMX y4eHUX-NPaBHUKIB
y CPCP, xTo noyaB HayKoBi CTyAii OCHOB lOpuAWYHOI AeoHTonorii. Benvky HaykoBy gocnia-
HULBKY AisnbHicTb npoBoame B. I'. CokypeHko oo po3pobku OCHOBHUX BUMOT 0 MPOdeciiHO-
npaBoBUX OOOB’A3KIB OPUCTA, aHanoriyHo A0 BWUMOT, LLO CTOCYHTbCA fikaps. Y noganbLumx
HayKOBUWX OOCHIPKEHHAX YYEHUI aHani3yBaB topyanyHi 0060B’A3KM, NepCrneKTVBMA PO3BUTKY OCHOB
npodeciiHoi aeoHTonorii. Kpim Toro, npaBo3HaBeLp po3rnagas MeanyHy AEOHTONOri0 3 No3uLii
lopucta, npasa i Mopani, NPUAEINVBLUM OCHOBHY YBary BHYTPILWHIM (OyXOBHVMM) npoLlecam,
Ha3saBLM iX «OyxoM npaBa». OCHOBHWM HampsMOM HaykoBux gocrimpkeHb B. . CokypeHka
Oynu npobnemwn Teopii Aepxxaew i Npa.a, iCTopii NPaBOBMX Ta NOMITUYHUX YYEHb.

Bonogmmup MaBpunosny COKypeHKO 3anuime no cobi CBiTNY Nam’dTb y CEPLUSAX LUMPOKOro
3arany HaykoBLiB, Korner Ta Bos4HUx yyHiB. 100-piyHuii toBinen BuyeHoro — gobpa Haroga ans
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TOro, Wob e pa3 NpuBepHyTU yBary A0 GaraToi HayKOBOI CMaflUMHU NpaBO3HaBUS, sika €
HeBIQ'EMHOI0 CKIMaZoBOK 30510TOr0 (POHAY YKpPaiHCbKOI HOpUAMYHOI Hayku i OcBiTU. BoHa
noTpebye BMBYEHHS, BpaxyBaHHs Ta MOAANbLLIOTO PO3BUTKY.

Krrovosi crioea: icTopisi NoniTMKO-NPaBOBUX YYEHb, FOPUANYHNIA haKynbTeT, HayKoBa OiSNbHICTb,
npaeo, puanyHa Hayka.

DOI: http://dx.doi.org/10.30970/vla.2021.72.158

28 ciuns 2021 p. BunoBHmwioca 6 100 pokiB Bijg AHA Hapo/keHHs Bomnoxumupa
I'aBpunoBnua CokypeHka, JOKTOpa IOpUANYHUX HayK, Mpodecopa, BUIATHOTO yIeHOro-
IIPaBO3HABL B raiy3i Teopii Ta icTopii Aep:kaBU 1 MpaBa, JOCBIIYEHOTO IOCIHITHUKA
mpo0JieM icTopii MOJITHYHUX 1 MPaBOBUX YYEHb, TAJIAHOBUTOTO Temarora JIbBiBCHKOI
MpaBHUYOI MIKOJH, JOBIONITHROTO 3aBimyBada kadeapu Teopii Ta icTopii nepxaBw i
MpaBa, JIeKaHa FOPUANIHOTO (aKynbTeTy JIbBIBCHKOTO YHiBepcHTETY iMeHi IBana dpaHka.

Bonogumup TaBpuioBny CokypeHko HapomuBces 28 ciuns 1921 p. B c. bpan-
KOBaHOBe, KOJNWIIHBOTO lleOpukiBcbkoro p-Hy, temep IupsiiBcbkoro p-Hy Omechbkoi
001. y ciM’i poOitHukiB ['aBpmia it Amnacracii. 3 aBroGiorpadii B. I'. Cokypenka,
noganoi B OcoboBiif cmpasi, Mu Oauumo, mo y 1927 p. GaTbko OyB CKepoBaHH Ha
poboty mo 3amopixoks Ha OyniBHuuTBO JlHimpoBcekoi 'EC, rimpoenektpocTaiii,
posrtamoBanoi Ha p. Juinpo [2, c. 4]. lle OyaiBHuiTBO Oyno posmoyaro y 1927 p., B
Meskax nporpamu iHxyctpiamizanii CPCP. Ilepmuii riqpoarperaT BBeIH B eKCILTyaTallilo
10 sxoBTHs 1932 p., a Bke 1939p. cramum mo mamy Bci 9 rigpoarperaTiB CTaHIIIT
3arajJpHOI0 MOTYXHIicTI0 560 THC. KBT. 8 TypOiH Oy/I0 IOCTAaBICHO aMEPHUKAHCBHKOIO
kommaHiero «Hpronopt Herocy, 1me omHa TypOiHa, BUpoOieHa B Paasacbkomy Corosi,
OyJia KOITi€I0 aMEepUKaHChKOI. 5 TEeHepaTopiB 3aKyIUICHO B aMEpPUKAHCHKOI KOMITaHIT
«General Electricy, e 4 ananoriuni BupoOieni Ha Jleninrpaacskomy 3aBomi «EmexTpo-
cwiay. 17 numas 1932 p. BHHIIOB Ha MapmipyT MNEpIIUN TpamBail depe3 Tpeliro
Huinpol'EC. Bin pyxaBcs mo mapmpyty «/IHinpodyn — maiinman Bomi». 30 BepecHs
1934 p. Bimkputo miHito rpedieto [uinpol EC Ha [IpaBuii Geper, mapmpyTt Ne 4. Pyx
TpaMmBasi BiZIOyBaBCsl JBOCTOPOHHBOIO OJIHI€IO KOJI€H, BaroH TpaMBas BiAINOBIAHO MaB
KOHTpOJIepa MalllMHicTa MO OOMJBI CTOPOHM, BOXIM mepexoiauB Ha 3ymuHLi (ix Oyno
TUIBKU JIB1). Y3I0BXK cajoHy Oyso B JlaBU 3 HaTypajpHoro aepesa. lllorogunu BiH
BiJINpaBJIsABCs BiJ ByqMHKY rpomMaachkux opraHizaiiii (3apa3 11e MiCbKH BT MOTIIiT)
1o Mexaniunoro 3aBony. [IpamroBaB TpamBail 3 06:00 panky mo 01:00 roguHu HOUI.
Bopisamu 31e6inbmmoro 6ynu 4ONOBiKH, a KOHIYKTOpaMH — >KiHKU. CIO4aTKy OCTaHHIN
HIYHUH TpaMBail KypcyBaB TITBKH IIICJIS 3aBEPIICHHS HUPKOBOi IPOTPaMH B ITUPKY-
marito B mapky Meranypris. Omke, 6atbko Bomommmupa CokypeHka OpaB 6esrio-
cepenHio yyacTb y OyaiBHUNTBI JHinpocekoi [EC. ¥V 1928 p. no 3anopixoks mepeixana
Bes cim’st CokypeHkiB. barbko nipamtoBas Ha J{Hinposceekiii 'EC mo 1941 p. [4].

VY 1935 p. B. I'. CokypeHko B 3anOpixoKi 3aKiHYMB CEMUKIIACHY mIKoiy. CeMupiuHa
mKoJyia abo ceMupiuka Oyina moOyToBoro Ha3poro. DakTHYHO 1ie OyJia HEMMOBHA CepeIHs
3aranbHOOCBITHS mKkona B YPCP 1 CPCP nmns miteid y Bii 7-13 pokiB. 3a cuctemMoro
enuHoi TpynoBoi mkonmu B YCPP (1923) CemupiuHUMH WIKOJaMU Ha3WBalM Ti
3araJIbHOOCBITHI IIKOJIH, B SIKMX JITH HaBUAJIMCS Y JBOX BIUIUIEHHX: nepuiomy (14 kmacn)
1 apyromy (5-7 kmacm). ¥ 1925-1928 pp. yacTuHy CEMHPIYHHUX IIKiJI MEPETBOPEHO Y
MicTax Ha (hadpuuHo-3aBojChKiI (P3C), Ha ceni — HA KoM cimbehbkoi Monoi (ILICM),
mi3Hime Ha mkonu kosrocmHoi mosoni (IIKM). V' 1934 p. BCTaHOBJIEHO HEMOBHY
CEepENTHIO 3arajibHy 1Koy 3 1—7 Ki1acamu, 1 BOHA JIiCTaa Ha3By CEMUPIYHOT KoK (1HII
o KT moyaTkoBa 3 1-4 kmacamu i cepennst (necsitupiyna) 3 1-10 kimacamu) [5].
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[Ticns 3akinyenns mkonu B. CokypeHKo BCTYyNHB y 3amopi3bKuii aBialliiH1i TeXHi-
KyM, y SIKOMY TIpoBUMBCs J1Ba Kypcu J1o 1937 p. 1.10.1937 p. OyB 3apaxoBaHuil KypcaHTOM
2-1 mkonmu aBiaTexHikiB iM. Bcecoro3noro JleHiHchkoro komcomony. Y 1938 p. me
yunnuine Oyino nepeiiMeHoBaHO y Bosbcbke BilichbKoBe aBialliiiHe yuuiuiie, sike 3aKiH-
yuB 4.09.1939 p. 13 npUCBOEHHSAM BiHCHKOBOI'O 3BaHHA BIMICHKOBUHN TEXHIK 2-TO PO3PALY.
Sk Mmomommmii asiatexnik B. Cokypenko OyB BigmpasmeHuidl y B/4 8690 M. Baky, a
3roJoM y M. MapagHsHU JJs TONANBIIOTO0 IPOXOJKCHHS BIHCHKOBOI CIyXOH Yy
BiiicekoBo-noBiTpsaHux cuinax CPCP. 3 4.09.1939 no 16.03.1940 p. nepebyBaB Ha nocaai
MoJIOAIIOTO aBiaTexHika 50 BHHUIMYBaJIbHOTO aBiamoyiky, 60 apiabpuragm 3AK BO
M. baky. ¥ noBiami, BumaHiit 3a1i3H0JOpOKHUM pallOHHUM KoMicapiaToM M. JIbBOBa BiJll
04 ciuns 1954 p. Ne 3132 Bkazano, mo B.I'. CokypeHKO HiiCHO NMPOXOAWB CIYyXO0y B
kanpax PansHcekoi Apwmii 3 skoBTHS 1937 no tpaBHs 1946 pp. V Tiit ke noBimmi
3a3HadeHo, 1o 3 10.12.1941 p. 10 20.09.1942 p. 13 12.07.1943 p. no 08.05.1945 p. 6pas
y4acTh y PpajSHCHKO-HIMEIbKid BiliHI, 30KpeMa B JPYroMY BHHHUIIYBaJIbHOMY
aBianiiiHomy kopmyci PesepBy BepxoBHoro I'onoBHOro komaHayBaHHS PangHcpkoi
Apwmii. ¥V 1943 p. Bctynus y KIIPC. By HaropomxeHuit opieHoM «BiTun3HsAHOI BiliHY |
crynens» i opaeHom «UepBona 3ipkay» (1943 p.) ta 9 mepansamu «3a 60HOBI 3aCIyrn» B
nepiojl paasHChKO-HIMEIbKOT Biiiau [2, c. 18].

3 TMOYaTKOM paJsHCBhKO-HIMEIbKOi BiMHHU ciM’st COKYpEHKIB, fK 1 6arato iHIIMX
cimel, Oyna eBakyifoBaHa 1o micta KameHcbka-Ypanscbkoro CBepAIOBCHKOI 00IaCTi, e
0aTbKO TPAIIOBaB HA OJHOMY 3 METAIYpridHHX mianpueMcTB. [licns 3akiHUeHHS BIHHU
cim’st CokypeHkiB repeixaia jo JIeBoBa. ¥ 1946 p. B. I'. CokypeHKO BCTYIHUB Ha FOPH-
JTUIHAN (dakyabTeT JIBBIBCHKOTO JIEp)KaBHOTO yHIBepCHTETy iMeHi IBana ®dpaHka, skuii
3aKiHYMB 3 BiJ3HaKow y 1950 p. i BctynmuB B acmipaHTypy JIBBIBCHKOTO AepiKyHIBEp-
cuTeTy Ha Kadeapy Teopii Ta ictopii mepkasu i nmpaea. B. I'. CokypeHko yCIIIIHO CKIaB
KaHIUIATChKI icmuTH 1 25 rpymas 1953 p. y Mocksi B [acturyti npaBa CPCP 3axuctun
BIZTHOCHHU 3 PaJsHCHKUM IpaBoM». HaykoBHM KepiBHHKOM KaHIHIATCHKOI JAUCEpTAIlil
B.T. Cokypenka Oyma H.II. KapieBa. Buma atecrarmiiina komicis MiHicTepcTBa
kynsTypu CPCP cBoiM pimennsam Bix 31 Gepesns 1954 p. B. I'. CokypeHky npucBoina
HAYKOBIH CTYIiHb KAaHIUIATA IOPUAMIHUX HAYK. TyT BapTO HMOSCHUTH PO MICIIC 3aXUCTY
kangunatcekoi auceptaunii B. I'. CokypenkoM. Sk Bimomo, [HCTUTYT nmepkaBu 1 mpaBa
CPCP Bene croro ictopiro 3 1925 p., ko 3rigHo 3 mocraHoBoro [Ipesumii BIIBK Bix
25.03.1925 p. npu KomyHicTHyHii akageMii OyJi0 cTBOpeHO IHCTUTYT paasHCHKOTO
Oyniaunrea. ¥ 1936 p. Iacruryr yeidimoB y cucremy AH CPCP, a B 1938 p. OyB
peopranizoBanuii B [actutyT paBa AH CPCP. ¥V 1941-1943 pp. nepebyBaB y eBakyarii
B Tamkenti. ¥ 1960-1991 pp. HasuBaBcst IHcturyrom nmepkasu i mpaBa AH CPCP. B
VYxpaini gie [actutyT nepxasu i mpasa iM. B. M. Kopeuskoro HAH Ykpainu — npoBigna
HAYKOBO-JIOCJi/IHA YCTaHOBa B YKpaiHi IOpUIUYHOT0 podiito, 3acHoBaHa y 1949 p.

Ile 6ynyun acmipanTtoM, B. I'. CokypeHKO unuTaB Kypc icTOpii HOJMITHYHUX BUEHB,
IPOBOAMB CIICIICEMiHApH 3 Teopii AepskaBH i mpasa. [licns 3akiH4eHHs acHipaHTypH i
3axucty aucepTtanii, 3 01.10.1953 p. OyB 3apaxoBaHWi CTapIIMM BHUKJIaJaueM, a MOTIM
JOLICHTOM Kadenpu Teopii Ta icTopil nAepxkaBH 1 IpaBa IOPUIUYHOTO (HaKyIbTETY
JIBBIBCHKOTO JCP)KaBHOTO YHIBEpCUTETY iMeHi IBana dpaHka.

Pimennsim BAK MinictepctBa Bumoi ocBitu CPCP Big 18 rpymms 1957 p.
B.T. CokypeHnky Oyno MpHCYIKEHO BUCHE 3BaHHS AOIEHTa Kadeapu Teopii 1 icropil
JICpIKaBH 1 IIpaBa.

Oxpim Toro, B.TI. CokypeHko OpaB aKTHBHY Yy4acTb Yy TPOMAICBKOMY IKHTTI.
Yupomosx 1947-1951 pp. OyB winenoM nmapriitHOTO OFOpO MapTopranizarii JIY, mparrro-
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BaB TOJIOBOKO npodkomy YHiBepcurety, 3 1955 no 1957 pp. OyB cekperapeM HmapTKOMY
VYuiBepcurety. Unrap nexiii ans HaceneHHsS JIbBIBChbKOT oOnacTi. 3 JeKmisMu i31UB 10
M. Typku, UYepBoHorpana, SIBopoBa. BucTymaB 3 momoBimsMu mepen KepiBHHKaMH,
MapTIHHIMH, PaASHCBKUMHE NPAlliBHUKAMU Ta KEPIBHUKaMH TOCIIOAAPCHKUX ITiIIPHEMCTB.
KepyBaB ¢inocopcbknm cemiHapoM Ha fopuaudHOMy (axynbTeri. byB nemyrarom
JIbBIBCBKOT MiCBKOT pagu HapoaHHX JemyTaTiB y 1955-1957 pp. ta 1975-1978 pp.

VY rpynsi 1967 p. 3aXUCTHB TOKTOPCHKY AWCEpTalio Ha TeMy: «Po3BHTOK mporpe-
CHBHOI TOJIITUYHOI AyMKHM Ha YkKpaiHi (go modatky XX cT.)». 3axUCT AOKTOPCHKOI
muceprarii 3arBepmkeHo BAKom 14 yepBHs 1968 p. IlpucBoeHo 3BaHHA Tpodecopa
pimmennsM BAKYy Bin 3 numas 1968 p.

Ynpomorx 1960-1990 pp. 3aBigyBaB kadeaporo Teopii Ta icTopii aep>kaBH 1 paBa;
B 1962-1968 Ta 1972-1977 pp. OyB JeKaHOM IOPHIUYHOTO (PaKyibTeTy JIbBIBCHKOTO
JIEp’KaBHOTO yHiBepcUTeTy iMeHi IBana ®panka [7, c. 113, 122, 123]. V 3B’sa3ky 3
kpuTHKor BuaaHoi mitepatypu 10.09.1977 p. B.I'. CokypeHko HamucaB 3asBy, y sIKid
MIPOCUB 3BUIBHUTH HOTO 3 TOcCagu JeKaHa IOPUANYHOTO (akynbTeTy y 3B S3KYy 3
MOTIPIIEHHSM CTaHy 310poB’s. YIpoaosx 1955-1965 pp. nepebyBaB y HayKOBHX Binpsi-
moxeHHaX y Iombmi, Yexocnoauuuni, Pymynii, ABcTpii, bonrapii. 3i cepmust 1966 no
Oepesnss 1967 pp., 30kpema ciMm MicauiB nepeOyBaB y CIIA, Aunrmii ta Kananmi sk
crunieriar OOH no penapTaMeHTy MpaB JIIOJUHU. Y KBiTHi-TpaBHi 1968 p. OyB uneHoM
y CKJIaJi ypsAoBoi Aererauii Ha MiXKHapoIHiId KoH(epeHLii Mo npasax JIOIUHM B IpaHi
VIPOJIOBXK OIHOTO MicsIsa. BosiomiB, oOkpiM YKpalHCBHKOi, aHTJIIHCHKOIO, MOJIbCHKOIO Ta
pociiicbkoro MoBamu. B. I'. CokypeHKO BifirpaB BaXJIHMBY pOJIb y 3allOYaTKyBaHHI Ha
opuandHOMY (hakyibTeTi JIbBIBCHKOTO YHIBEPCHUTETY BHBYCHHS BAKIHMBOI HABYAIBHOI
JUCIMIDIiHE — IcTopii MOMITHYHMX 1 NMPaBOBHX YYeHb, sIKA BHUBYAJIA 1 JO CHOTOJHI
MPOJOBXKY€E BHBYATH ICTOPII0 BHHHUKHEHHS Ta PO3BUTKY TEOPETHYHUX 3HAHB IIPO
MIOJIITUKY, Jep)KaBy, IPaBo, TOOTO BHUBYAE TPOIIEC Mi3HAHHS JIFOJBMH SIBHII TTOJITHKH,
Jep>KaBU 1 MpaBa Ha pi3HUX eTamnax icTopii y pi3HUX HAPOJiB, NOYMHAIOUU 3 PAHHBOI
JepkaBHOCTI 1 cydacHocTi. [IpeagmeroM icTopii MOMITHYHMX 1 MPaBOBUX YYEHb €
Jiep>kaBa, IIpaBo M MOJITHKA B iXHBOMY 11€0JIOTiYHOMY BifoOpaskeHHi Y (opMi yUeHS,
Teopilt, inel, normsiaiB. KOHKpeTHUMH BHpa3HUKaMU IMOJITHYHHX, AEPXKaBHO-TIPABOBHX
y4eHb, TEOpiH, ilell, morisaiB € meBHi ocobu — Qimocodu, rOpUCTH, MONITHYHI Ta
JepkaBHi Jisidi. CepLieBUHOIO iCTOPIi MOMITHYHUX 1 IPAaBOBUX Y4€Hb € BUCHHS, OCHOBO-
TOJIO)KHUKAMH 1 TBOPIIAMH SKHX € MUCIUTEI — 0COOH, sKi 3a(iKCyBaJli CBOE CTABJICHHS
JI0 JIepKaBH, IpaBa ¥ MOJITHKH y (GOpMi BUCHHS, TEOPii — MITICHOT CHCTEMH TOTJISAIIB 31
CTIMKUMH, JIOTIYHUMH 3B’s3Kamu [6, c. 734]. O0’€KTOM BHBYEHHS IILOTO HANPsAMY €
HayKOBI MOTJsAM (AOKTPHHM) Ha (PEHOMEH 1 MpHUpOIy JepXKaBW 1 TpaBa 3a BecCh
icropuunuii  mepion. Il HaBUanbHa JUCHUILUIIHA CTaJla OKPEMHM TMPEIMETOM B
VHIBEPCHUTETCHKIA TUIAKTHIN, SIKY BHKJIAJAId Ha FOPUIMIHOMY (QakyiabTeTi Ha Kadeapi
Teopii Ta icTopii nepxasu i mpasa, a 3 2008 p Ha Kadenapi icTopii AepikaBH, MpaBa Ta
HOJITUKO-TIPAaBOBUX YYEHb IOPUANYHOTO (akynpTeTy JIBBIBCBKOTO HAIIOHAIBHOTO
yHiBepcuTeTy iMeHi [Bana ®pamnka [3, c. 81].

IIpodecop B.T". CokypeHko aKTMBHO MOCHIIKYBaB NpOOIEMH TEOpii JepiKaBH i
npaga, icTopii yKpaiHCHKOi MPaBOBOI Ta MONITHYHOI AyMKH. Bin OyB oxumM i3 mepurux
ydyeHux-npaBHukiB B CPCP, xTo mo4yaB HayKoBi JIOCIIDKEHHSI OCHOB FOPUINYHOI JIEOHTO-
norii. Benwky HaykoBY IOCTITHHIBKY IisuTbHICTH TpoBoauB B. I'. CokypeHKO 11010
PO3pOOKH OCHOBHHX BHMOT JI0 MPO(eCiHHO-TIPAaBOBUX 000B’SI3KIB IOPHCTA, AaHAIOTIYHO JI0
BHMOT, II0 CTOCYIOTECS JiKaps. Y MOJANbIINX HAYKOBHX JOCIHIIDKEHHAX YICHUH aHani3y-
BaB IOPUINYHI 000B’SI3KH, MTEPCIIEKTHBU PO3BUTKY OCHOB npoq)ecu/mm JICOHTOJIOT]. Kp1M
TOTO, IIPaBO3HABELb PO3TIIAAB METUYHY ICOHTOJIOTIIO 3 MO3HIII] IOpHCTa, TIpaBa i MOpai,
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NPUIUTMBIIY OCHOBHY yBary BHYTPIIIHIM (JIyXOBHHM) IpOIIECaM, Ha3BaBIIM iX «TyXOM
npaBay. OCHOBHUM HampsMOM HayKoBHX nociijpkeHb B. . CokypeHnka Oynu mpooiaeMu
TEOpii IepxaBH 1 IpaBa, icTopii MPaBOBUX Ta MOJITHYHUX y4eHb. [0 OCHOBHUX HayKOBHX
mpaie  mipodecopa B.T. Cokypenka Hanexarb: «OCHOBHI HalpsMKA B PO3BUTKY
IIPOTPECUBHOI JIEP>KaBHO-IIPAaBOBOI TyMKU Ha YKpaiHi: 16-19 ct.» (1958) (poc.), «lemo-
KpaTHuHI BYEHHSA IpO Jep’KaBy 1 MpaBo Ha YkpaiHi B Apyriil monosuHi XIX cromiTrs
(M. Iparomanos, C. TTomomHcekuii, A. Tepnerpkuii)»(1966), «IIpaso. CBo6oza. PiBHiCTEY
(1981, y cmiBaBTOpcTBi) (poc.), «eprkaBHo-ipaBoBi mormsiau IBana ®panka» (1966),
«CycninsHo-mionmitTryni norsisian T. . IlleBuenka (o 170-piuust 3 IHS HapOMKEHHS)»
(1984) (poc.); «llomitnuni Ta mpaBoBi morisiau IBana ®panka (Ho 130-piuus 3 aHs
Hapokenus)» (1986) (poc.) a in. [1, c. 540].

ITomep B.T. Cokypenko 22 mucromnaga 1994 p. i moxoBanwmii Ha ['010CKiBCEKOMY
KJIaJ0BUIIi Y M. JIBBOBI.

28 ciyns 2021 p. 3 iHimiaTHBH Kadenpw icTopii JaepXaBH, NpaBa Ta IOJITHKO-
MPABOBHUX YUYEHb HOPUANYHOTO (akyabTeTy JIbBIBCHKOTO HAIlIOHAJILHOTO YHIBEPCHTETY
iMeHi [Bana @panka Ta 3 maTpuMku MiKHApPOIHOI acolliallii iCTOpHUKIB Mpasa, BLIILTY
ICTOpUKO-NIPAaBOBUX JOCIiIXKEHb IHCTUTYTY nepxaBu 1 mpasa imeHi B. M. Kopenpkoro
BinOysanacst Beeykpaincbka HaykoBa KoH(epeHIis Ha Temy: «HaykoBa Ta rpoMasIChKa
nisbHICTE podpecopa Bonopumupa I'aspunosuua Cokypenka: 1o 100- -piudst Bif JiHst
HAPOJUKCHHS BYCHOTO Ta 3 Haroxu 360-miTrs JIBIBCHKOrO HALIOHAILHOIO YHIBEPCHTETY
iveni Isana ®panka». Konpeperuis MPOBOJIMIIACA B MEKaX LHKITY IIOMIiCSIHUX
HaYKOBHX 3axofiB MiXHapOAHOI acomiallii iCTOPUKIB mpaBa 3a Hl[{TpI/IMKI/I Kowmicii
icTopii ykpaincekoro mpasa npu [Ipesuaii HAH Vkpainu 1 BignmoBigHO 10 TUIAaHOBOT
HayKOBOI TEMAaTUKH BTy ICTOPHUKO-TIPABOBUX JMJOCHIIDKeHb IHCTHUTYTY Aep>kaBH 1
mpaBa iMeni B. M. Kopenskoro HAH VYkpainu Ta xadenpu ictopii aepkaBu, mpaBa Ta
TTOJTITUKO- -TIPABOBUX YYCHb IOPUIUIHOTO (akynbTeTy JIBBIBCHKOTO HAIIOHAIEHOTO
yHiBepcuTeTy iMeHi IBana ®panka. Poborta koHpepeHiii BinOyBamacs y 4 TaHENsX:
1. Criorajm KoJier 1 y4HIB SK JpKepesla HaykoBoi 6iorpadii mpodecopa B. T COKypeHKa
2. KurreBuit i TBopumit nuiax mnpodecopa B.I. CokypeHka MOBOIO TOKYMCHTIB;
3. TeopeTnko-nipaBoBi, HayKO3HABYi Ta memaroriudi acmektu TBOp4ocTi B.I'. Coky-
peHka; 4. JlepkaBHO-TIpaBoBa JyMKa YKpaiHu B HaykoBii cmamguusi B. I'. Cokypenka.
ITpo npogecopa B.T. Coxypenka sk y4Hs i KOJery B CBOi BHMCTyHaX 3ralyBaiu
npodecopu IOpUIUYHOrO (hakynbTeTy, 30kpema: b. M. Tunwk, B. T. Hop, I1. M. PaGinoBuy,
3. B. Pomogceka, B. M. Kocoeuu, B.I1. Kicenmunuk, M. M. Kobuneupkuii, O. C. SIBopcbka.
[Ipo xutreBnit i TBOpuMd muiax npogecopa B.T'. Cokypenka MOBOK NOKYMEHTIB 3
noroBiasivu - Buctynmim - ipodecop 1. U. boitko, mpodecop 1. b. Ycenko, moneHt
I1. B. PexoroB, crapmmii HaykoBmii cmiBpoOitHuK A. lO. IBanoBa. Ilpo Teopernko-
MIpaBOBi, HAYKO3HABYI Ta MearoriuHi acnektu TBopuocti B. I'. CokypeHnka 3a3Haumnmm y
cBoix momoBixsx mpodecopka H. M. KpecroBcrka, momenTtka O. B. Jlunutayk, crapmomii
HaykoBuii cmiBpoOitTHuK T. 1. Bonmapyk, momentka H. B. €dpemona. IIpo mepxxasno-
MpaBOBY NYMKY YKpaiHu B HaykoBii cmaaumui B. I'. CokypeHka BHCTYMWIH JIOIIEHT
A. ®. KoBans, crapmuii HaykoBuii ciiBpoOiTHHK 1. B. My3uka, nouentka JI. E. llleBuyk,
norentka X. M. Mopsik-IIporononioBa. Y po6oTi KoH(epeHIii B3sJI0 y4acTh IOHAN
40 yyacHMKIB, SKi BiJ3HA4YMIM 3Ha4YHUM BHecok mpodecopa B.T. Cokypenka s
PO3BUTKY IOPUINYHOI HAYKH Ta OCBITH YKpaiHu.

Bonogumup I'aBpunoBuu COKYpEeHKO 3aJIMIIMB IO €001 CBITJIy HaM’SITh Y CEpLsX
IIUPOKOTO 3arajly HayKOBIIiB, KOJIET Ta BASYHUX y4HIB. 100-piunwmii roBiielt YueHoro —
Jo0pa Haroja Juisi TOTo, Mmoo Iiie pa3 MPUBEPHYTH yBary 10 0araToi HayKOBOT CIaIIIIMHA
MIPaBO3HABII, SIKA € HEBIJ €MHOIO CKIIQJIOBOIO 30JI0TOTO (POHAY YKPATHCHKOI IOPHIMIHOT
HayK¥ i ocBiTH. BoHa moTpeOye BUBYCHHS, BpaxXyBaHHS Ta MOJANBIIIONO PO3BUTKY.
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LIFE PATH, SCIENTIFIC-PEDAGOGICAL
AND PUBLIC ACTIVITY OF VOLODYMYR SOKURENKO
(TO THE 100TH ANNIVERSARY OF HIS BIRTH)

l. Boiko

Ivan Franko National University of Lviv,
1, Universytetska Str., Lviv, Ukraine, 79000,
e-mail: boyko.ist@ukr.net

The life path, scientific-pedagogical and public activity of Volodymyr Sokurenko — a
prominent Ukrainian jurist, doctor of law, professor, talented teacher of the Lviv Law School of
Franko University are analyzed.

It is found out that after graduating from a seven-year school in Zaporizhia, V. Sokurenko
entered the Zaporizhia Aviation Technical School, where he studied two courses until 1937.
1/10/1937 he was enrolled as a cadet of the 2nd school of aircraft technicians named after All-
Union Lenin Komsomol. In 1938, this school was renamed the Volga Military Aviation School,
which he graduated on September 4, 1939 with the military rank of military technician of the
2nd category. As a junior aircraft technician, V. Sokurenko was sent to the military unit no.
8690 in Baku, and later to Maradnyany for further military service in the USSR Air Force. From
September 4, 1939 to March 16, 1940, he was a junior aircraft technician of the 50th Fighter
Regiment, 60th Air Brigade of the ZAK VO in Baku. The certificate issued by the Railway
District Commissariat of Lviv on January 4, 1954 no. 3132 states that V. Sokurenko actually
served in the staff of the Soviet Army from October 1937 to May 1946. The same certificate
states that from 10/12/1941 to 20/09/1942 and from 12/07/1943 to 08/03/1945, he took part in
the Soviet-German war, in particular in the second fighter aviation corps of the Reserve of the
Supreme Command of the Soviet Army. In 1943 he joined the CPSU. He was awarded the
Order of the Patriotic War of the 1st degree and the Order of the Red Star (1943) as well as 9
medals «For Merit in Battle» during the Soviet-German war.

With the start of the Soviet-German war, the Sokurenko family, like many other families,
was evacuated to the town of Kamensk-Uralsky in the Sverdlovsk region, where their father
worked at a metallurgical plant. After the war, the Sokurenko family moved to Lviv. In 1946, V.
Sokurenko entered the Faculty of Law of the lvan Franko Lviv State University, graduating with
honors in 1950, and entered the graduate school of the Lviv State University at the
Department of Theory and History of State and Law. V. Sokurenko successfully passed the
candidate examinations and on December 25, 1953 in Moscow at the Institute of Law of the
USSR he defended his thesis on the topic: «Socialist legal consciousness and its relationship
with Soviet law». The supervisor of V. Sokurenko's candidate's thesis was N. Karieva. The
Higher Attestation Commission of the Ministry of Culture of the USSR, by its decision of March
31, 1954, awarded V. Sokurenko the degree of Candidate of Law. In addition, it is necessary
to explain the place of defense of the candidate's thesis by V. Sokurenko. As it is known, the
Institute of State and Law of the USSR has its history since 1925, when, in accordance with
the resolution of the Presidium of the Central Executive Committee of March 25, 1925, the
Institute of Soviet Construction was established at the Communist Academy. In 1936, the
Institute became part of the USSR Academy of Sciences, and in 1938 it was reorganized into
the Institute of Law of the USSR Academy of Sciences. In 1941-1943 it was evacuated to
Tashkent. In 1960-1991 it was called the Institute of State and Law of the USSR Academy of
Sciences. In Ukraine, there is the Institute of State and Law named after V. Koretsky of the
NAS of Ukraine — a leading research institution in Ukraine of legal profile, founded in 1949.
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It is noted that, as a graduate student, V. Sokurenko read a course on the history of
political doctrines, conducted special seminars on the theory of state and law. After graduating
from graduate school and defending his thesis, from October 1, 1953 he was enrolled as a
senior lecturer and then associate professor at the Department of Theory and History of State
and Law at the Faculty of Law of the Lviv State University named after lvan Franko.

By the decision of the Higher Attestation Commission of the Ministry of Higher Education
of the USSR of December 18, 1957, V. Sokurenko was awarded the academic title of
associate professor of the «Department of Theory and History of State and Law».

V. Sokurenko took an active part in public life. During 1947-1951 he was a member of the
party bureau of the party organization of LSU, worked as a chairman of the trade union
committee of the university, from 1955 to 1957 he was a secretary of the party committee of
the university. He delivered lectures for the population of Lviv region. Particularly, he lectured
in Turka, Chervonohrad, and Yavoriv. He made reports to the party leaders, Soviet workers as
well as business leaders. He led a philosophical seminar at the Faculty of Law. He was a
deputy of the Lviv City Council of People's Deputies in 1955-1957 and 1975-1978.

In December 1967, he defended his doctoral thesis on the topic: «Development of
progressive political thought in Ukraine (until the early twentieth century)». The defense of the
doctoral thesis was approved by the Higher Attestation Commission on June 14, 1968.

During 1960-1990 he headed the Department of Theory and History of State and Law; in
1962-68 and 1972-77 he was the dean of the Law Faculty of the Ilvan Franko Lviv State
University. In connection with the criticism of the published literature, on September 10, 1977,
V. Sokurenko wrote a statement requesting his dismissal from the post of Dean of the Faculty
of Law due to deteriorating health. During 1955-1965 he was on research trips to Poland,
Czechoslovakia, Romania, Austria, and Bulgaria. From August 1966 to March 1967, in
particular, he spent seven months in the United States, England and Canada as a UN Fellow
in the Department of Human Rights. From April to May 1968, he was a member of the
government delegation to the International Conference on Human Rights in Iran for one
month. He spoke, in addition to Ukrainian, English, Polish and Russian. V. Sokurenko played
an important role in initiating the study of an important discipline at the Faculty of Law of the
Lviv University — History of Political and Legal Studies, which has been studying the history of
the emergence and development of theoretical knowledge about politics, state, law, ie the
process of cognition by people of the phenomena of politics, state and law at different stages
of history in different nations, from early statehood and modernity.

Professor V. Sokurenko actively researched the problems of the theory of state and law,
the history of Ukrainian legal and political thought. He was one of the first legal scholars in the
USSR to begin research on the basics of legal deontology. V. Sokurenko conducted extensive
research on the development of basic requirements for the professional and legal
responsibilities of a lawyer, similar to the requirements for a doctor. In further research, the
scholar analyzed the legal responsibilities, prospects for the development of the basics of
professional deontology. In addition, he considered medical deontology from the standpoint of
a lawyer, law and morality, focusing on internal (spiritual) processes, calling them «the spirit of
law.» The main direction of V. Sokurenko's research was the problems of the theory of state
and law, the history of legal and political studies. The main scientific works of professor V.
Sokurenko include: «The main directions in the development of progressive state and legal
thought in Ukraine: 16th — 19th centuries» (1958) (Russian), «Democratic doctrines about the
state and law in Ukraine in the second half of the 19th century (M. Drahomanov, S.
Podolynskyi, A. Terletskyi)» (1966), «Law. Freedom. Equality» (1981, co-authored) (in Russian),
«State and legal views of lvan Franko» (1966), «Socio-political views of Taras Shevchenko (to
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the 170th anniversary of his birth)» (1984); «Political and legal views of lvan Franko (to the
130th anniversary of his birth)» (1986) (in Russian) and others.

V. Sokurenko died on November 22, 1994 and was buried in Holoskivskyi Cemetery in Lviv

Volodymyr Sokurenko left a bright memory in the hearts of a wide range of scholars,
colleagues and grateful students. The 100th anniversary of the Scholar is a splendid
opportunity to once again draw attention to the rich scientific heritage of the lawyer, which is
an integral part of the golden fund of Ukrainian legal science and education. It needs to be
studied, taken into account and further developed.

Keywords: history of political and legal studies, law faculty, scientific activity, law,
jurisprudence.

Cmamms: Halidwna do pedakuii 23.03.2021
nputiHama do Opyky 18.05.2021
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IITHHOCTI 3AXIJTHOI TIPABOBOI TPA IMLIIT
Y HOJITUYHO-ITPABOBIM KOHLEIILII{
IMPO®ECOPA B.I'. COKYPEHKA

I. ®eoywax-Ilacnaecvka

Jlvsiscokuii HayionanvHuil yHisepcumem imeni Iseana Opanka,
eyn. Yuieepcumemcwvia, 1, Jlvgis, Ykpaina, 79000,
e-mail: paslavskafam@ukr.net

lMpoaHanizoBaHO OCHOBHI HanpsMW HaykoBuX AocnidkeHb npodpecopa B. . CokypeHka.
3’acoBaHo, Lo MOoMiTUYHO-NpaBoBa KOHLEMLiS BYEHOro, sika hopmyBanacs nig BnaveoM Nosi-
TUYHNX, EKOHOMIYHUX, Pi3HUX CoLianbHUX YYHHUKIB, I'PYHTYBanacs Ha NnpupogHO-NpaBoBoOMY TuMi
nNpaBopo3yMiHHA. BusiBneHo, Lo HOBi cycninbHO-NoniTu4Hi o6cTaBmHm KiHuga 80-x — nodaTky 90-x
POKiB iCTOTHO BMAUHYNW Ha HAyKoBY i NneaarorivHy gisnbHicTs B. I'. CokypeHka.

Matoun npupogHo-NpaBoBU TUN MPaBopo3ymiHHA, npodecop B. . CokypeHko He nuwwe
pO3MeX0OBYBaB MPaBO i 3aKOH, aKLEHTYBaB akCionoriyHy dYHKLjlo npaBa Ta Haronowlysas Ha
BEPXOBEHCTBI MpaBOBOro 3akoHy. CbOrogHi TakoX € akTyanbHWM TNyMayeHHs HayKoBLiEM
MOHATTA 3MOBXWBaHHSA MPaBOM SK Takoi (hOPMM BUKOPUCTaHHA MPaBOBWX HOPM, KOMW Mpu
[OTpuMaHHi lopuam4Hoi dopmu (GyKBY 3akoHY), BibyBaeTbCs BiACTYN Bif coLianbHOro npuaHa-
YEHHS1 HopMK (ZyXY 3aKOHY), LL,O 3aBAa€ LUKOAW 3aranbHUM iHTepecam.

BcTtaHoBReHo, WO LeHTpanbHOW igee MnoniTMYHO-NPaBoBOi KOHLUeNUil BYeHOro € npob-
nema npaBopo3yMiHHA. Maibke BCi nMWTaHHA, SKi BiH pO3rnsAaB Y HaB4vanbHMX Kypcax yv B
HayKOBUWX OOCMIMKEHHSX, Tak YM iHaKLe CTOCYBanuncs po3yMiHHS npasa, Moro CniBBiAHOLIEHHS 3
iHLUUMK sIBMLLIAMW, NPABOBUX LiiHHOCTEN.

LliHHiCHI opieHTVpY €BPONENCHKOT AOKTPUHU NPaBOPO3YMiHHS, 3adhikcoBaHi y cT. 2 [loroBopy
npo €sponencbkuii Coto3, Oygyunm OCHOBOK MOMITUYHO-MPABOBOI  KOHLUENUii npodecopa
B. I'. CokypeHka, fanv i 3Mory 3anuLiaTucs akTyanoHO AOHWHI.

Krroyosi crioga: npaBoBe MNOYYTTH; MNPaBOCBIAOMICTb;, MPUPOOHO-MPABOBUMW TUM MNpPaBo-
PO3yMiHHS; LiiHHOCTI €C; BEpXOBEHCTBO NpaBa; BEPXOBEHCTBO MPaBOBOIO 3aKOHY.

DOI: http://dx.doi.org/10.30970/vla.2021.72.167

28 ciuns 2021 p. MUHYJIO CTO POKIB Bifl JHS HApOJKCHHS BUAATHOTO YKPATHCHKOTO
BueHoro Bomommmupa ["aBpumoBmdya CokypeHka. HesBakaroun Ha cONiHY AaTy, Iie
CJIaBHE IM’Sl HE Jy)Xe BiJJOME YKpaiHCHKIA IOpPHIUYHIA Hayli. MOXJIMBO, HaJITO MaJio
JIOCTYITHUX MaTepialiB-TiepIiopkepest, sKi OM CHpUsIIM TONIMPEHHIO iH(opMallii mpo
MTOJIITUYHO-TIPABOBI MOTJISiMKA  BYeHOTo. [IpoTe, HaykoBa 1 MenaroridyHa JisUTbHICTH
B.T'. CokypeHka 3amummia CBiil ciig y HOro yuHsX, sIKi CTaJd HayKOBLSMH, a TaKOX
CYIISIMH, MPOKYPOpPaMH, aJBOKaTaMH, HOTapiycamM, IO € HOCISIMH BHUIUICKaHO! Y4u-
TEJIeM TPaBOBOi CBiOMOCTI BHCOKOro piBHA. Taki (axiBmi 3aBkau 0a3yloTh CBOI
pillleHHs Ha HOpMax 3aKOHY, BPaxOBYIOUM (DaKTHUHI OOCTAaBHHM CIIPABH, KEPYIOUHChH
BJIACHOIO TPaBOBOIO CBIIOMICTIO. 3pO3YyMiNIO, 110 Taka OCHOBa HE JOMYCTHTH JIO CBa-
BUIBHOTO PIllICHHS] Y HETaTUBHOMY 3HA4YEHHI I[bOTO CJIOBA, OCKIJIBKH Ll PABOCBIAOMICTh
HE TPOCTO CJIOBO, a HAINOBHEHA BIIMOBIIHWMH IIIHHOCTSAMH CHCTEMa i/eH, YSBJICHB,
€MOIIil, TOUyTTIB 0coOM 3 mpuBoAYy HpaBa. OIHUM i3 BaKINBUX YMHHHKIB TIpU popmy-
BaHHI TIPAaBOBOi CBIJIOMOCTI FOpHCTa € MpPaBOBi 3HAHHS. PO3yMilOuu CBOIO pOJIb, Y
JeKIiHHOMY Kypci 3 «IcTopil TMOJMITHYHMX Ta TPABOBUX YydeHb», HaBecHi 1990 p.,

© Denymniak-ITacnascbka I'., 2021
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npodecop B. . CokypeHKO TOBOpHUB, 30KpeMa, MpO 3HAYCHHs COQICTIB HE JUIIE s
TBOPCHHS Tpelbkoi (imocodii, moBepHeHHS i1 10 TpoOIeM JIOAWHU Ta il B3aeMo-
BIZITHOCHH 3 TPaBOM 1 Jep>aBOI, PO3BUTOK (hOPMaJbHOI JIOTIKH, 34aTHICTH cO]icTiB
HeperisiiaTi 1 HaBiTh pYHHYBaTU YCTaJ€HI BIKaMH MiAXOAM Ta MOHATTA, a H Harolso-
IIyBaB Ha TYPTYBaHHI MOJIOJI HaBKOJO (iocOdiB SIK HABYAIFHO-BUXOBHHUI MOMEHT.
Taxa GaraTorpaHHicTh HiIXOXIB A0 OJHOTO MUTAHHS B Kypci «IcTopii MOMITUKO-TIPaBO-
BHX YUCHbY» NIPOJEMOHCTPOBaHA X04a 0 Ha I[bOMY NPHUKJIAML, 3MYLIYE IIe Pa3 3BEpHYTHUCS
JI0 noNiTHuHO-TipaBoBoi craamuau B. I'. CokypeHka.

[Hdopmarrist Tpo MPOTO BUIATHOTO BYCHOTO-IIEAArOora MiCTUTHhCS Ha KUIBKOX BeO-
pecypcax, € B eHIuKIonequyHnx BupaHHsax [8; 9]. Ilpo cBoro yuutens HamwcaB
T.T. Aaapycsk [2]. Jlocmipkyroun Tpoliec CTaHOBIIEHHS 1 PO3BUTKY Kadempu ictopii
NEpIKaBH, IPaBa Ta MOJIITHKO-TIPABOBUX Y4€Hb, OAraTo yBaru NpUCBATHB ONKCOBI Oiorpa-
¢iuamx nanux B. I'. Cokypenka npodecop b. U. Tumuk [10]. ITicas mpoBeneHHs opraHi-
30BaHOT MIXHApPOTHOK aCOIIaIlI€I0 ICTOPHKIB TpaBa, IHCTUTYTOM Jep)KaBH 1 IIpaBa iM.
B. M. Kopeupkoro ta JIbBIBCbKUM yHiBEepcUTETOM iMeHi IBana ®dpanka, BeeykpaiHebkol
HaykoBoi KoH(epeHIii «HaykoBa Ta rpomajckka IisUIbHICTE mpodecopa Bomogumupa
I'aBpunosuua Coxypenka: o 100-pidust Bix AHS HapOJXKEHHS BUEHOTO Ta 3 HArojau
360-nmiTTa JIBBIBCHKOTO HaliOHAJIBLHOTO yHiBepcuTeTy imeHi [Bana ®panka» [4], moc-
J1JKSHHS] pO3TOPHYTHCS 3 HOBOIO CHIIOH.

MeTor0 3aIpONOHOBAHOI CTATTi € BUSBJICHHS 1 XapaKTEpUCTUKA LIHHOCTEH 3aXiJHOT
MPaBOBO1 TPaIHIIIi y MOJITHYHO-TIPABOBiK KoHIenii nmpodecopa B. I'. Cokypenka. s
JOCSITHEHHS i€l METH HAJISKUTh BUKOHATH TaKi 3aBIAHHS:

— BUSBUTH YMHHUKH, SKi BIUTMHYJIH Ha ()OPMYBaHHS MOJITHYHO-TIPABOBUX TIOTIISAIIB
YUYEHOTO;

— BUAUTUTH (DiTOocO(ChKi HANPsIMH, MiJ BIUIMBOM SKHX C(QOPMYBAIOCS MPaBOPO-
syminHs B. I'. Cokypenka;

— PO3KpUTH PO3yMiHHSI ITpaBa Ta Horo (yHKIIiH 3a KOHLEILI€0 TOCTiTHIKA;

— BU3HAYUTHU TUI IPABOPO3YMIHHS Y MOJIITHYHO-TIPABOBII KOHIIEIIi] BUCHOTO.

CraHOBIIEHHS MPABOBO1 CBIIOMOCTI JIIOJMHHU BiIOYBA€ThCA 3 PaHHIX POKIB, aje HE Ha
BCiX eTanax € LHUIEeCHPAMOBAaHUM IpPOLecoM. 3BUYAITHO, 110 IIPABOCBIJOMICTh 0COOH, sIKa
HapoJwiIacs y MiBJACHHIN yacTUHI YKpaiHU y pafsHCBKi yacH, HaB4ajacs y pastHChKil
cepenHill 1 BMIIM IIKOM, MpoHIIIa JOporamu BilHH, 3aiiMania KepiBHI mocamu, Oyna
KOMYHICTOM, 3a3HaJjia BIUIMBY IMX Ta IHIIHX 00CTaBUH.

[IpoTe omHUM i3 BaXKJITMBUX YUHHHKIB MPH (OPMYBaHHI MOJITHIHO-ITPABOBOI KOH-
eI BYSHOTO He3arepeuHo € yauTelll, Apy3i, KOJIO CHUIKYBaHHS, HAYKOBI JUCKYCIT, SKi
B HbOMY BiZIOYyBarOThCs. SIK 1 i1 6arathoxX iHIIMX YYEHUX TOTO IMEepioay, IPH BCTYII J0
JIeBiBCcEKOTO yHiBepcuTery Mt B. I'. CokypeHKa po3modaBcss HOBHH IEpiof y KHUTTI:
HAayKOBI1 JOCIIPKCHHS 3aMiHWJIH OOHOB1 3aBIaHHS.

ITomactuno Bononumupy I'aBpunoBudy He juuie 3 BUKIanadaMy, a ¥ 3 OJAHO-
KypcHukamu. Tak 000e Buxiami 3 Onecbkoi obnacTi, yuni npodecopa I1. O. Henbaiina —
Bonomumup Cokypenko it Omnekciii CypigoB moToBapHIIyBajgd Ha JOBI1 poku. Bonu
I[iKaBIJIUCS 1 PO3BUBAJIN y CBOIl TBOPYOCTI MpobieMu icTopii Ta Teopii mpaBa, 30KpeMa
NUTAHHS MPAaBOPO3YMIHHS, IIPABOCBIIOMOCTI, IOPHINYHOTO OOOB’SI3KY Ta IOPUIHMYHOT
BiJINIOBITAJILHOCTI, METOJOJIOTIi IOpUINYHOI Hayku' Ta iH. SIK HacmiJIOK, JUcepTaliiiHe

11 leit acniext HaykoBoi 3auikasiexocti B O. B. Cypinosa IposiBuBcst y po3poOii, 30KpeMa, TIpoO/ieM MOBH 3aKOHY, POIT
KaTeropiasibHOTO ariapary B MeTozoNorii ropuctpyeHtii, a y B. I'. CokypeHka — y NPUCKITTMBOMY CTaBIIEHHI 10 MOBH
BUKJIANY 5K HAYKOBUX JIOCIT/DKCHB, TAK 1 B YCHOMY MORJICHHI, 30KpeMa Ha JIeKIisiX. JIOBOJT HE3BMUHKM TSl CTY/ICHTIB
Oyno BimviaroBaHHs croBa “‘KuiB™—KuiBa”, Ha sikoMy HactoroBaB mpodecop. Takok y 1989 p. mie He HaOymo
TIOIIMPEHHS CIIOBOCTIONYYEHHS YKpafHCBKe IPaBo”, sSIke BBAKAB 32 MOTPIOHE NociimKyBaty i BiBdath B. I. CokypeHxko.
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nocmimkenass B. T. Cokypenka Oyno TNpHUCBSYEHE JOCIHIPKEHHIO CITiBBiTHOLICHHS
MIPABOCBIZIOMOCTI 1 MpaBa, a Ha modatky 90-x pokiB XX CT. BiH YATaB OHOBJICHUH KypC
«IIpobnemu Teopii nepxaBU 1 MpaBay, IO 30CEPEAUB y COO1 apryMEeHTOBAaHMN BUKIA[
MIUTaHb MPaBOBOI JepiKaBH, JOTOBIPHOTO ii MOXOMKEHHS, MOIIIY BJIaIH, CyBEpEeHITETY
Hapoxy, 3B’SI3Ky cB0oOOaM 0co0H Ta ii 0OOB’S3KIB ILIOAO CYCHIIbCTBA, FOPUIUYHOTO
000B’s13Ky K MipH HEOOXiAHOI MOBEAIHKH 3000B’I3aHOr0 Cy0 €KTa, IOPUAMYHOI BiAMO-
BIJAJIHOCTI, TapaHTiil MPUBAaTHOI BIACHOCTI, METH IIpaBa i METU 3aKOHY, AyXYy 1 OyKBU
3aKOHY, BEPXOBCHCTBA IIPABOBOTO 3aKOHY, CIPABEUIMBOCTI, PIBHOCTI, MAHYBAHHS MO-
PaTbHUX HOPM TOPA i3 NAHYBAHHSM 3aKOHY, MCXK MPaBOBOTO PEryIIOBAHHS, 30B-
JKIBAHHS TIPaBOM, IIIHHOCTI MOPAJi SIK OCHOBU 3MICTY 3aKOHY JePKABH, HIHHOCTI TIpaBa,
i1 MpaBa, AyXy npasa, 00poTEOH 3a MPaBo, MPABOBOTO MOYYTTS Ta 1H.

IikaBo, 1m0 y Mepeiky MUTaHb, sIKi BHHOCWIIN Ha 3altik 3 «I[Ipobiem Teopii nepxaBu
1 IpaBay, TOCHTh 0araTto 3 HUX 3a4ifaiiy MpoOJieMy IPaBOBOTO TOYYTTS, 30KpeMa, HOoTo
MTOHSTTS, CIOCO0iB (popMyBaHHS SIK OE3MOCEPEIHHOTO TTOYYTTS JIFOUHH 10 KOHKPETHOTO
IpaBa, 3aKOHY, IIPaBOBOi JIii; MPaBOBOTO TOYYTTS OCOOM CTOCOBHO 3HA4€HHs IIpaBa,
IIPaBOBUX LIHHOCTEH; MOYYTTS FOPUAWYHOI BIANOBIAAIBHOCTI 3a BJACHI Aii K CTPYK-
TYPHOTO €JIEMEHTA TPABOBOTO MOYYTTSL.

SIk MOXXHa TOMITHTH, Oarato 3 THX ifeH, sKi TMopyuIyBas i poss ’S13yBaB y CBOIH
HayKOBO-I[OCJ'IlI[HH/I JisTTBHOCTI npoq)ecop B.T. CokypeHko i npo siki #Hugerscst y L
CTaTTi, ChOTOJHI € B mepemniky uiHHocte €C, 3adikcoBanux y cT.2 [oroBopy mpo
€sponeiicekuii Coros [2].

[IpoGnemoro, sika, oueBHIHO, IikaBmia podecopa B. I'. Cokypenka, Oyino muTaHHS
3JIOBKMBAHHS TIPaBOM, ITiJ] IKAM BiH pO3yMiB HENPaBOMipHE KOPHCTYBaHHS Cy0’€KTHB-
HUAM TIpaBOM, peaji3allito cy0’€KTHBHOTO IpaBa I03a MeXaMH Cy0’€KTHBHOTO TIpaBa,
3JIOBKMBaHHS TIPaBOM TIpH Horo peaiizanii y cBoix iHTepecax. [Ipodecop HaBoauUB IBi
MTO3UIIIT III0I0 MPOOJIEMH 3IIOBXKHWBAHHS MPaBOM: 1) 3JIOBKWBaHHS MPABOM HE € IOPUINY-
HUM IHCTUTYTOM, 00 siBHIlLE BiIOYyBa€ThCS 32 MEXaMHM IpaBa, IpaBo TYT He Ji€; 2) HaB-
IaKH, PO3MOBCIODKEHUH 1 faBHiM iHcTUTYT. Cy0’€KT, YIOBHOBOXXEHUH NEp:KaBOrO, MiJ
30BHIIIHBOIO PABOMIPHICTIO HEIO3BOJIEHO BUKOPUCTOBYE IPABO Ha BIIACHY KOPHUCTh i Ha
IIKOJY CYCIUIBCTBY.

Matouu 4ynoBy 610:110T€Ky, MOXKIIMBICT KOPUCTYBATHCA JIITEPATypoOlO, HAIIMCAHOIO
IHO3EMHUMH MOBaMH, 30KpeMa, MOJIbCHKOI0, CIUTKYIOUNCH 3 KOJIeraMU 3 Pi3HUX KpaiH, K
TIIBKU CKJIAJIACS BiJIIOBiJIHA CYCHUIBHO-TIONITUYHA CHTYallis, Bomomumup ["aBpriioBud
chopMyBaB HOBIi, HAIIOBHEHI BHKJIAJOM ieH TOTOYacCHOI €BPONEHCHKOI Qiocodii,
KYPCH, OJIMH 13 SKUX BiH YUTaB, (aKTUIHO, IO OCTAHHIX JHIB KUTTS .

Posmounnaroun Buknan «I[IpoGiieM Teopii nepxaBu 1 mpaBa» Bocerm 1990 p.
mpodecop 3a3HaunB, MO HOTO METOIO € «IIePEyIyBATUCS, 4 TOJOBHUM JOKYMEHTOM, Ha
SIKAM BIH TIOKJHKaBcs, Oyna Jleknmapaliiss mpo Jep:KaBHUM CyBEpeHITET YKpaiHH Bij
16 munHs 1990 p. Taki inmei, sk mepeBara 3araJbHONIIOJCHKUX I[IHHOCTEH, BceOiuHe
3a0e3MeyeHHs MpaB i CBOOO]T JIIOJMHH, IIPAaBOBA JEPKaBa, CyBEPEHITET Hapoay YKpaiHu,
npaBo Halil Ha CaMOBHM3HAuYeHH:S, HApOJy SK €IMHOTO JpKepesa JepikaBHOI BIaH,
MOJIUTY BJaJH, JIEPKABHOTO CYBEPEHITETY SIK BEPXOBEHCTBA, CAMOCTIHHOCTI, TIOBHOTH 1
HETIOAUTBHOCTI B MEXax TEpUTOpii Ta HE3aJIEKHOCTI 1 PIBHONPABHOCTI y 3OBHIMIHIX
BiZTHOCHHAX, IPOTOJIOIIEH] JOKyMEHTOM [1], Oynu Gu3bKi MOMITHYHO-IIPABOBUM IIOTJIS-
nam Bosnogumupa [MaBpuioBnya BigmaBHa. AJpke Iie B Kypcl «lcTopii MOMITHYHHX Ta
MPAaBOBHX YYEHBb», OMHCYIOUHM IIPOIEC CTAHOBICHHS 1 PO3BHTKY BYEHH NPO MPaBO i
JIepKaBy, XapaKTepH3YyIOUH MOrsaau ¢irocodiB, BiH 3BepTaB OCOOJIMBY yBary caMme Ha
HUX. Y TOnsAax okpeMux codictiB mpodecop BUAUISB MHTaHHS, SKi, OYEBHIHO,

1 Ocranns nexwis 3 “TIpoGrem Teopii epykapy i npapa”” naropana 17 mictonana 1994 p..
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TypOyBanu 1 HOro ocoOMCTO, 30KpeMa, HANpHKIad, Te, L0 Jep)KaBa sSK CIUILHOTA
BUHUKAE 31 CYCHIILHOTO JIOTOBOPY, IO 3aKOH MOXE CYNEPESUUTH MPUPOIHIN CIIpaBeIIv-
BocTi; y BueHHI Cokpara HaroJIoulyBaB Ha €TUYHil OCHOBI IIPaBOBUX MPUIUCIB, IPABOBOT
JISUTBHOCTI 1 IPaBOBOi KyJIBTYPH, Ha TOMY, 11J0 OCHOBOIO IOPUAMYHOI BiANIOBIJAILHOCTI €
cBoOO/a BHOOpY IOBEOIHKM B MeXaxX 3aKOHY, IO HPHHIUIIOM 3aKOHOJAaBCTBA €
y3TOKeHHSI HOPM 3aKOHY 3 IIEpeKOHAHHSAMH BChOTO Hapoay; y IlnaToHa «mmoba4umBy, 1mo
JepxaBa moTpiOHa, abu KOXHa JIFOJUHA MOTIJIAa 33JOBOJIBHUTH BCli CBOI MOTpeOH, IIO
CIIPaBEIMBICTD MOJISTAae Y TOMY, 1100 KOXKEH pOOWB Te, JI0 YOO BiH NMPU3HAYEHHUH 1 He
BTPYYaBCsl Y UyXKi CIpaBH, IO IEH OCTaHHIA MPUHIUI TAaKOX MOKJIAJICHUNA B OCHOBY
MIOILUTY BJIaIU HA TPH TUTKH; Y APHCTOTEIS — 3aKOH BIUIMBAE HA PO3BHUTOK IIPaBa, a IPaBo
CTBOPIOETHCS HE JIHMIIE HOPMAaMH 3aKOHY, HONITHYHE IPABIIHHS — [ MIPABIiHHS 3aKOHY,
a He IoJieid, ToOTOo, IepKaBHUH yCTPii MOYIIMBHI TIJIbKW MPH NaHYBaHHI 3aKOHY, SIKUI
Mae OyTH CIpaBeIJIMBUM, a IPH 3allOBHEHHI TPOTAIWH, SKi HEMUHYYE BUHHKAIOTH,
HAJIC)KUTH KEPYBATHCS IPHHITUIIAMHE, TKUMH OH KEpyBaBCsl caM 3aKOHOJABEIIb.

«TpaHcmrorouny» iaei MucnuTeniB nepiogy cepenHboBiuus, B.I'. CokypeHKo Tax
caMo BHOKPEMJIIOBaB NpoOJieMH 3a 3rajaHolo Bumie cxemoro. B «OcHoBax Teoiorii»
Tomu AKBIHCBKOTO BUEHMH BUSBUB IOB’SI3aHICTh TPUHLATTY CBOOOIM BOJI JIFOJMHU 31
cBOOO0I0 BH6opy, 1110 3aKOHH Y JIeprKaBi, SIK B YIOCKOHAJIEHI} CIIIbHOTI, TOBUHHI MaTH
Ha MeTi 6Jaro CHOiIBHOTH, a He OKpemoi oco0H, 10 3aKOH Ma€ BHXOBHY (QYHKIIiO, IO
JFOJCHKUI (IO3UTUBHUI) 3aKOH Ma€ BIANOBIIATH NPUPOIHOMY IIpaBy, IO MPaBO —
CUHOHIM TIPaBIH, CIPABEUIMBOCTI, TOPSAAKY y CYCIUILCTBI. Y «3aXHCHUKY MHPY»
Mapcunis Ilagyancekoro Bomomumup ["aBpuaoBHY BUAUIMB NPUHIMII CYBEPEHITETY
HapoJy, 1JIe10 HapOIy-3aKOHO/IABIIs, TEOPI0 MOLITY BTN, PO3YMIHHS 3aKOHY SIK MPaBIH
Ta Horo (yHKIII0 CTPUMYBATH BJIaJy BiJl CBABLLISA, IHCTUTYT IMOKapaHHs npaButes. [1pu
XapaKTEepPHUCTHUIll OCHOBHUX ifei «lllectw kHUT mpo nepkaBy» JKana bomena BueHHiA
HAaroJIolIyBaB He JIMIIE Ha BIJOMIHA Teopil CYBEpeHITETYy Jep)KaBHOI Biaau, a ¥ Ha
HEJJOTOPKAHOCTI NMPUBAaTHOI BJIACHOCTI, HA TOMY, L0 JiepKaBa, sIK IPABOBE YIIPaBIIiHHI,
Jli€ BIAMOBIAHO A0 CHPaBEMIUBOCTI 1 MPUPOJHOTO MpaBa, M0 000B’A30K, a HE MPaBo, €
OCHOBHUM JJIs TpOMaJsSiHUHA AepskaBu. 3 aHami3y npaui XK.-XK. Pycco «Ilpo cycninbHuit
noroeip» mpodecop B.TI. CokypeHko 3poOMB BHCHOBOK, IIO Jep)kaBa, CTBOPEHa Ha
OCHOBI CYCIIJIBHOTO JIOTOBOPY, BUHUKAE JUISl 3aXHMCTY MPUBATHOI BIACHOCTI, IO YPsII —
cllyra HapoXy-3aKOHOJABIA, SKHH He MoXe OyTH NpeICTaBIeHHH, IO 3aKOH — aKT
3arajJbHOT BOJI, 110 JKOJHA JIFOJIMHA HE Ma€ NMPUPOIAHOTO MpaBa HaJ coOi momiOHuMHU. Y
konnenmisx Jx. Jlokka Ta IlI. MonTeck’e Bonomumup ["aBprinoBud 0coOMUBY yBary
30cepe/pKyBaB Ha IHTEpIpeTallii cBoOOAM, IS 3a0e3MeueHHs SKOi BOKIMBHM 3aCO00M
BHCTYTAIOTH ITOJLT BJIaH Ta TAaHyBaHHS 3aKOHY.

PosmoBinaroun mpo emnoxy MO3UTHBI3MY B 1CTOPIi PO3BHTKY MOJITHYHO-TIPABOBUX
yaeHs, podecop B. I'. Cokypenko aHamizyBaB mpaili Podepra ¢pon Mois, Aupi Ecmena,
l'eopra €nineka, [layns Jlabanna, Pynonsda ¢on €pinra. Busnauaroun Miciie mo3u-
TUBI3MYy cepej iHIIMX HanpsMiB, Bomogumup ["aBpriioBrd HaromnomryBaB Horo BIUIMB Ha
PO3BHUTOK MPABOBOI AYMKH, IOPUAWYHOI OCBITH, Ha MPOHUKHEHHS IIPAaBOBOI HAyKU Y
CYCHiIbHE XWTTS. BueHuil HarojomryBas, IO €MOXa MO3UTHBI3MY XapaKTepH3yBaiacs
yBarol 0 «IIpaBOBOI AEpXKaBU» — MOHSITTS, AK€ y HAYKOBHUH 00ir ymepiie BBiB p. (GOH
Moib. O4eBuaHO, OyAyYH NPUXMWIBHIUKOM HIPUPOTHO-TIPABOBOTO THUITY NPABOPO3YMiHHS,
npodecop B. I'. CokypeHKO 1 B KOHIIEHIIISIX TEOPETHKIB MO3UTUBI3MY MTOMIYaB TOTJISIH,
OJIM3BKI caMe HOoro YsBICHHIO Tpo TPaBo. 30KkpeMa, BiH HaroJIomyBaB, 110 3a MpaIsaMu
P. ¢on Mouts, HOBI JiepKaBH, SIKI BUHUKITH y XIX cT., € TPaBOBHMH, 60 TPYHTYIOTBCS Ha
MaHyBaHHI 3aKOHY, BUIUISIB TyMKY mpo €ITHICTD 38,KOHy 1 Mopaiti y paBoBiit ;:[epxcaBl Ta
Ipo Te, IO ii OCHOBOIO € IOPHAMYHI i Mopanbm HOPMH, a TAKOX BHMOTH JTOLLIBHOCTI.
Tak camo i 3a koumemnmieto ['. €niHeka, TisUTBHICTE ASPIKAaBU PETYIIOETHCS MTPABOBAMU
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HopMamu. Bonogumup "aBpriioBHY 3HAKMINOB SIK I[iKaBE OTOTOXKHEHHS P. (POH €piHroM
IificHOTO TpaBa 3 MPAaBOBHM IOPSIKOM, CTBOPEHHM IIMM IIPaBOM, a TaKOXK BU3HAHHS
MHUpPY — METOI0 IpaBa, a 3aco00M ii HOCATHEHHS — OOpOoTHOY 3a NpaBO, BUAIICHHS
JDKepenaMu IpaBa He JIMIIE JIepXKaBH, JIOJCHKOro iHTepecy, a i mpaBoBoro nouyrts. Lle
MIPaBOBE ITOYYTTS PO3BUBAETHCS BHACIIIOK 0OMEXEHHs BIaZ00 caMoi cebe, a iepkaBHa
BIIa/Ia, III0OYM B MEKaX 3aKOHY, BIAMOBIHO CTa€ MilHIIIOW0. OTOPOIo JepKaBHOT BIAIH €
PO3BHUHYTE MPaBOBE MOYYTTS, SIKE 1 CHOHYKA€E TPOMAJSH BUKOHYBaTU MPUIMCU 3aKOHO-
naBus. BaxnmBum Oyno 3BepHeHHS 1o konueniii Il. Jlabanma, sixuit mucas, 1o y
MIPaBOBIH AepKaBi HOPMHU 3aKOHY OJHAKOBO 30008’ SI3YIOTh JICPXKABY MEPEI HAPOIOM i
HapoX Tepes Nep:KaBoro, IO BCi piBHI mepen 3aKOHOM i1 cBOOOIa MOXIIMBA JIMIIE B
Me)Xax TIPaBOBHX HOpPM. BumaTHy ponbs misi mpaBo3HaBcTBa BOawaB Impodecop
B.T. Cokypenko y HopmatuBismi ['anca Kenb3eHa, skuii mepidM BH3HAYUB 3aKOH SIK
CYKYITHICTh HOPM, a TAaKOK HaroJIONTyBaB Ha BXKJIMBOCTI (popmu npaBa.

Y xypci «lctopii momiTHYHHX 1 MpaBoBHX ydeHb» mpodecop B. I'. Cokypenko
TAaKOXX JETAJbHO OIMCYBaB MOMNISAU IPEACTABHUKIB ICTOPUYHOI Ta ICHXOJOTri4HOL
LIKLT TpaBa, sIKi BOAYaay 3aJeXHICTb HOPM IIpaBa Bif Pi3HUX COLIaJIbHUX YMHHMKIB.
3okpeMa, HIMEIbKi JOCTiIHUKH puMcbkoro mpasa ['ycraB I'yro, @pinpix-Kapa ¢on
Caginb’i, I'eopr @pinpix IlyxTa HacTOOBaNIM Ha TOMY, IO MPABO — MPOAYKT HApO-
HOTO AyXy, a Bogogumup I'aBpmiioBuY, iHTEPIPETYIOUN iX YUECHHS, HaroJoIlIyBas, 110
IIPaBO — BUPA3 CBIJOMOCTI Hapoxy Ta, L0 IPaBO TaK caMo, SIK MOpalb, MOBa, 3BMYAI,
Mae HallloHAJIbHUU xapakTep. lle crmoHykamo nmpodecopa 10 po3ayMiB HajJ MUTAHHIM
HaIliOHAJTBHUX OCOOJIMBOCTEH 1 XapakTepy YKpaiHChKOTO Hapoiy, HOro ayxy Ta ix
BiI0OpaXkeHH1 Y 3aKOHOABCTRI.

[Mepenaroun mymku Jleona IleTpakuIibKkoro, BUESHHH BWIUISB JBAa BHIU IIpaBa:
MMO3UTUBHE Ta IHTYITUBHE, IIPH YOMY OCTAHHE, SIK II€ TTOSICHIOBAHN IPEICTaBHUKH IICHXO-
JIOTIYHOT IIKOJIM TIpaBa, € HACTIIKOM IEepeKHUBaHb MpaBa OKPEMOIO 0CO00r0. 3aCHOBHHK
I[bOTO HAIpSIMy B IOPUCHPYJCHILIT IHcaB, IO AiCHE IIPaBO — HE B 3aKOHI, a B MCHUXIiU-
HOMY TepeKUBaHHI JIIOAUHY, 10 Y KUTTI iCHYIOTh IICHUXI4YHI IPOLECH, SIKi CIIPUHMAIOTh
00CTaBUHH SIK IIPABOBI YM HEMPABOBi, HOPMa MpaBa — y MCHUXIL.

Burnsnae, mo B.T. CokypeHko 3axomuBcs iJesMH LIKOJU BUIBHOTO IpaBa, SKi
BucioBmoBan €srex Epinix, ®pancya XKeni, ['epman Kantoposuy, benmpxamin Koproso,
Pocko IlayHn, 30kpema 111010 MOXKJIMBOCTI BUIBHOTO TIyMayeHHS 3aKOHY, SIKIIO 1€ HE
CyHepeunTh HWOoro HopMaM. BIM3BKUMH MOTIISAAaM CaMOoro BYEHOTO OYIHM YSBIECHHS PO
Te, 110 MEPIIOHKEPENIOM TpaBa € TYMaHICTHYHI, TyXOBHI, KyJIbTYPHI IHHOCTI, IO KUBE
MPaBO BHHUKAE Yy CIIJIKYBaHHI JIOACH. Y TpaBOBiil CBIIOMOCTI IOpPHCTa, IKAH Maiibke Bce
KUTTS MPoXKuB y Pansachkomy Coro3i, HOBOKO 1 IiKaBOIO Oyjia JyMKa Mpo Te, 10 MPaBo
TBOPHUTH CYJJIs, 00 3aKOH — JIMIIE KOHCYJIBTAIIis, SIK 1€ € Y MPaBOBil CHCTEMI 3arajJbHOTO
npaBa. Bonogumup T'aBpuinoBud HaBiTh HaBOmUB 3MicT «EHChKOI Bimo3su» (1910 p.)
NPEACTaBHUKIB IIKOJIM BUIBHOTO TpaBa [0 3aKOHOAABLIB y YacTHUHI NPOMO3MLIi He
BUIaBaTH MPABOBUX INPHIIUCIB, SIKI IIBUAKO BTPAYalOTh aKTYaIbHICTh, a JIMIIC 3arajbHi
NPUHIINITY, HA OCHOBI SIKUX PO3BUBATUMETHCS KHUBE MIPABO.

BaxmuBo Harojocutd, mo y Kypci «lcropil MONITHYHMX 1 TPaBOBUX YYECHB)»
npodecop 3HANUIIOB Miclle YKpaiHCBKUM MHCIUTEISIM, 30KpeMa [BaHy Bumencbkomy,
I'puropiro CxoBoponi, TapaCOBi [IleBuenky, Muxaitnosi JIparomaHoBy, IBaHoBiI ®paHKy,
CTBEPIKYIOUH, IO TBOPUICTH KOXKHOTO 3 ITUX YKPATHCBKHX y4CHHX ¢dopmyBana QyH-
JIAMCHT Cy4acHOi MpaBOBOi cBiomocTi. 3po3yMmino, mo i B mpoMy Oxori Bomomumup
FaBpHHOBHq Oymyun BlpHI/IM co0i, TpuMmagBcst oopaHoi cxemu. ToOToO, aHan13yBaB TTUTAHHS
piBHOCTI, cBOOOIM BOII, TPUPOJIHKX NPaB, peCHy6J'IlKaHCLK01 (i)OpMI/I MIpaBIiHHS, MicIe-
BOTO CaMOBPSIIyBaHH:I, CBITOBOI (henepartii, ski 3aBxKau Oy aKTyaTbHIMH JUTS YKPaiHCHKOT
MOJITHIHO-TIPABOBOT TyMKH.
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Tak camo sk B.T. Cokypenko, y 1950 p., 3 BiI3HaKOw 3aKiHYMIA HOPUIMYHHUHA
(akynereT JIbBiBchKOTO YyHiBepcuTeTy A. M. CaBuIlbKa, — CITIBaBTOpPKA, IMOPAIHUIISA,
npyxuHa Bonomumupa ["aBpunoBrya. Bynyun aBTOpHTETHHM YKpaiHCBKHM (haxiBLeM 3
LUBUIBHOTO TpaBa, BOHA 3/ifiCHIIA 3HAYHUH BIUIMB Ha (JOPMYyBaHHS IOTJIANIB Hpode-
copa. Ilpudyomy He nuie y HanpsiMi IPUBATHOTO MpaBa, a it y cdepi Teopii Ta pinocodii
mpaBa 3aranoM. CBiJOUTBOM TOMY € YMCJIEHHI IOCUJIAHHS CYYaCHUX HAYKOBIIB PI3HUX
cep nmpaBo3HABCTBA Ha IXHE crinbHe Hociimkenns 1981 p. «IIpaBo. CBoboxa. PiBHicTb»
[7]. Ha Toii yac BHU3Ha4YEHHS IOPHAWYHOIO MIpOO CBOOOIM 0coOH, IpaB i 0OOB’S3KIB,
3aKpIIJICHUX 3aKOHOM; PO3MEXKYBaHHS 00’ €KTUBHOTO IIpaBa i CBO0OIN Ta Cy0’ EKTHBHOTO
mpaBa i cBOOOJM; MHTaHHS CBOOOIW IOTOBOpY Tomio [7, ¢.92-93] Oynu HOBHMH i
ﬂHCKyciﬁHHMI/I Y 1992 p., xomu B.T. CoxypeHKO BHCIOBIIOBABCS MO0 anBaTHO‘f
BJIACHOCTI, y CyCHlHLHlI/I CBIZIOMOCTI 1IIe He OYII0 MaHIBHUM YSIBJICHHS IIPO HenopymchL
1 HETOTOPKaHICTh TPUBATHO] BJIACHOCTI, IIPO Te, 0 Y chepy maHyBaHHs BIACHUKA HIXTO
HE MO)KE BTpy4aTucs i T. II. BUeHUH HiNKOM CIYIIHO 3asBWB, IO «BJIACHICTH — OCHOBA
cBoboau» [5, ¢. 27] i mwo «kpamuii LUIsIX 3pOCTaHHs i 3MILHEHHST CBOOOH JIFOJUHH — LIE
3a0e3meueHHs pealizalii ycix (opM BIACHOCTI NpHU 3HAYHOMY PO3BUTKY MPHUBATHOI
BiacHocTi» [5, ¢.29]. V cBOIif MOMITHYHO-IPABOBiH KOHIENIT mpodecop, OUEBHIHO,
MOTO/KYBABCSl 3 TNPHUXWIBHUKAMH JIOKTPUHH IPUPOJHUYOTO IpaBa, 3TiAHO 3 SKOO
IpUBATHA BJIACHICTh 3aKJajieHa y caMiii IpUPO/I JIIOANHH, € 11 IpaBoOM BiJ IPHPOAN.

Sk 1 xoxeH gocuignuk, npodecop B. I'. CokypeHKO IparHyB He JMIle MepeaaBaTh
3100yTKM (iocodiB MHUHYIIOTO, a ¥ JAaBaTW CBOI BU3HAYCHHA. TakuM € BHU3HAYCHHS
IepKaBU «IK CYCIUIBHOTO 00’ €IHAHHS JIOJCH, SIK OpraHy 3aralbHONIOICHKOTO IIOTO-
JUKCHHS B IEBHUX NpoOJieMax, BUpa3HUKa BOJI, OIUIOTY MHpY i Oe3meku ocobuy». Bin
HaroJIoIIyBaB Ha TOMY, IO JepKaBa BUHUKAE B PE3YJbTaTi MOTOKEHHS, & TIOTOIKCHHS —
e i € moropip. OCHOBHOIO (DYHKIIIEIO JIep)KaBU, — HA JIYyMKY BYCHOTO, — € peatizallis
3araJbHONIIONICHKOT i7ei. 3arajdbHONIONCHKI iei 3adikcoBaHI Yy MOpPaIbHHX HOpMax
JFOJICTBA 1 JIeXKaTh B OCHOBI IIpaBa Ta Jiep>kKaBH. Y TOH yac SIK MPaBoO — «BUpPa3 3araJlbHUX
iHTepeciB 1 coLialbHOI MYAPOCTI JIOJEH, sIKi, IOrOAMBIINCH, CTBOPWIN JEPXKABY».
HanexuTts HarosocuTy Ha Takilf XapakTepHiil g 3axigHoi mpaBoBoi TpamMuii imei
HOTOJUKEHHs1 (KOHCEHCYCY), TBOPEHHs, a He pYHHYBaHHS 1 HAaCHJIbCTBA, IO 3arajoM
CIIOCTEPIraeThCsl y MOMITHYHO-TIPaBOBIN KOHIEMII] mpodecopa. I'oBopsuu npo aepxaBy
SIK BHUILLY (GopMy JHOACBKOI cminbHOTH, B. 1. COKypeHKO HaronomryBas, 1[0 BOHA Mae
OyTH He JIMIIIE TPABOBOIO, a f COIIAJIbHOO, Mae OyTH CBITCHKOO, aJie He aTeICTHYHOIO.

BaxmBoro mpobnemoro, Hax skoro mnpamoBaB B. I'. Cokypenko Oyiio maHyBaHHS
IpaBa, TOYHIIlle, BIH HArOJIONIYBAaB HA NaHyBaHHI MTPABOBOT0O 3aKOHY, IO € MOKIUBHUM 1
HEOOXITHUM Y TpaBoBiil Aepkasi. ¥ po3aini «IIpaBo. Mopans. Kynsrypay migpyunnka 3
«[IpaBo3HaBcTBa» BiH HAroJOMIYBaB, IO BAXKIMBOI YMOBOIO IPABOBOi JEP)KaBH € HE
JIUIIE TAaHYBaHHS 3aKOHY, a 1 HOro 3aJIeXHICTh BiJl MOpai HapoIy, PeryIsATHBHA €THICT
3 ii Bumoramu [6, c. 68]. Ll mymMKa MEPETYKYeThCA 3 1/1€€10, Ky BHCIOBHIIA MOJNLCHKA
nocmigauis M. bopylibkoro-ApKToBa 010 CaMOOOMEXKeHb JIep:kaBHOI Biaau. Vaetbes
npo 0OMeXeHHS, SIKi 3aKJIaJIeHl B HOpMax, KOTPi CTOSATh HAaBITh HaJ 3aKOHOJABIEM abo €
HE3aJIKHUMH BiJl HHOTO 1 TIOB’SA3YIOTh HOIO Ta 3aJIMIIAIOTHCA HE3MIHHUMH. 3a3Ha4yeHi
MEXi BTpYYaHHs JEpKaBU y cdepy CBOOOAM OCOOM BHU3HAUYAIOTHCS HE JIMIIEC aKCiOJo-
TYHUMH OCHOBAMHU INIPAaBOBHX HOPM, aje ¥ HOpPMAaTUBHUMHU cucteMamu [13, c. 49-54].
HepkaBHa Braja (yHKIIOHYye B Me)KaX BHMOT BEPXOBEHCTBA 3aKOHY, IO MEpemyciM
O3HaYa€e IIOB’SI3aHICTh AEPKaBHOI BIAAW TPaBOM. BepXOBEHCTBO 3aKOHY SK OOHA i3
TOJIOBHHMX O3HAK IPaBOBOI JIEpP)KaBH, O3HAYae, IO Yy Hiil JiOTh BHUHATKOBO IPaBOBI
MIPUHIIAITKA OpraHi3alii Ta (pyHKI[IOHYBaHHs JepKaBHOT BIIAJIH, ITAHY€E HE BOJISI OCOOM UH
rpymu ocib, a mpaBoBuii 3akoH [12, c. 55].
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Omxe, mpodecop B. I'. CokypeHko po3MeKOBYBaB MpaBO 1 3aKOH, HArOJONIYIOYH
IpU IIbOMY BH3HAYajbHy pOJIb TpaBa. [Ipu Takiii MO3WII OYEBUAHUM € MPHPOIHO-
MIPAaBOBHI MIIXiJ IO XapaKTEPUCTUKHU MPABOBUX SIBUIIN y KOHIEMIIiT BueHOTro. [1po Te, mo
MpaBoO 1 3aKOH — JIBa Pi3HI SBUINA, a HE JIBI HAa3BM OJHOTO 1 TOTO X SBHINA, K II€
CTBEPIXKYIOTH aIeNTH MO3UTHBI3MY, Bonogumup ["aBprioBHY 0JHO3HAYHO BHUCIOBUBCS
e y 1972 p., numry4u, mo «po3yMiHHs [IpaBa JIKIIE SIK CHCTEMHU HOPM € HEITOBHUMY, IO
«TpaBWIa TMOBEMIHKY 1€ CTPYKTYpPHA BIACTHBICTh 3aKOHOJABCTBA..., & CTPYKTypa IpaBa
OUTBII CKJIaJHA», «IIPAaBO BKIFOYAE B ceOe BEIMKHA KOMIUIEKC KOHIICHIIN MOTITHYHHX,
€KOHOMIYHHX, ICTOPHYHUX 1 KyJbTYPHHX, NMEBHUX (hopM HOro 3B’S3KYy 3 JAEpiKaBolo,
CIOCO0IB PETyIIOBAHHS CYCIIIBHUX BIJHOCHUH Ta 3/1MCHEHHS IPaBOCYAJ», «CYKYIIHICTh
MpaBWJ MOBEAIHKM (HOPM) MOXeE JOCUTh PI3KO MIHATHCS, ajie MpaBo, HOro CyTb He
3MIHIOETBCS TaK MIBUIKOY», IMPABO 3MIHIOETHCS «Pa30M 3 PO3BUTKOM CYCHUIBCTBA, HOTO
KyJIBTYpH, TPaBOCBIIOMOCTI, €KOHOMIYHOI CTPYKTYpH, TOJITHYHOI CHCTEMH, MOpAi,
3BHYAIB Jr0zIeH Too» [11, c. 25].

Ha 3aBepiuieHHs1, HANEKUTH MiAKPECINUTH, 1110 HOB1 CYCHIUTEHO-TIOMITHYHI 00CTaBUHH
kimg 80-x — mouyatky 90-X pPOKIB ICTOTHO BIUIMHYJIM Ha HAyKOBY 1 IeNaroridyHy
nisutbHiCTh B. I'. Cokypenka. fkmio 1o Toro inei naHyBaHHS MPABOBOTO 3aKOHY, MOMILTY
BJIaJTU, TIPABOBOI JIep)KaBU, CBOOOM JTOTOBOPY, MPHUHIIUIY BEPXOBEHCTBA paBa, po3Me-
JKYBaHHS IIpaBa i 3aKOHY, OLIHHOI (YHKI{ paBa, rapaHTiii IPUBATHOI BIACHOCTI Ta iH.
MOTJIH TIPOTILINATHCS TOMDXK PSIKAMH YHUCICHHUAX Ipamb HAYKOBI, TO TPOLEC PO3MALY
PagstrchKOTO COFO3Y CIIPHAB TOSABI HE JIHMIIE HOBUX HANPSMIB HAYKOBUX JOCIIIKCHB, a i
IHIIOMY 3MICTOBOMY HAIIOBHEHHIO HaBUAJIBHHUX KYPCiB, SKi YUTAB CTYJACHTAM FOPHINY-
Horo ¢akyneTtety npodecop B. I'. Cokypenxo.

3arayiom, HayKoBa i memaroriyda nisutbHicTh B. I'. CokypeHka, MpOHUKHYTA iAesIMH
pO3MEXyBaHHS TpaBa i 3aKOHY, BUMOTOIO OIIIHHOI POJIi MpaBa, HAroJOUTyBaHHSAM Ha
HEOOXIIHOCTI TMaHyBaHHS MPAaBOBOTO 3aKOHY TOINO, Ja€ IIICTaBU TOBOPUTH PO
IUTICHICTh 1 HECYTIePEWIMBICTh HOTO MOJMITHYHO-TIPABOBOI KOHIIETIIii, 30KkpeMa, KiHII 80-X —
mogatky 90-x pokiB XX CT., a TAKOX MPO MPUPOTHO-TIPABOBHI THII MPABOPO3YMIHHS Y
KOHIIEMLII BYEHOTIO.

3HavyHUi BIUIMB Ha (JOPMYBaHHS MODNISAIIB YICHOTO CIPABWIM HE JIMIIE iei mpu-
XWJIBHHKIB MPUPOIHO-TIPABOBOI KOHIIEMIIIi, a i MPEICTABHUKIB ICTOPUYHOI IITKOJIH MPaBa
Ta MmMKoJM BUTBHOTO TpaBa. IIpodecop B.I'. COKypeHKO IIiKaBUBCS OCOOJMBOCTIMH
YXBaJICHHS PIillIeHb Y CyZIaxX KpaiH 3arajbHOrO IpaBa, Horo Bpakalia MPaBOTBOPYA POIb
CyAJi, HOro MOXJIUBICTh BiIHOBUTH CIPABEIMBICTh 32 BIACYTHOCTI HOPMH, SIKA MPSIMO
PEryIIto€e BiNOBIHI MPaBOBi BiTHOCHHHU.

I{eHTpaNbHOIO i7IC€10 MONITHYHO-TIPABOBOI KOHIICIIIIi BUSHOTO € MpodiieMa MpaBo-
po3yminns. [laroun Bu3HaueHHs npaBa, B. I'. CokypeHKo HaronomryBaB HOro 3aJIeKHICTD
BiJl 3arajJibHUX IHTEPECiB 1 COMIaTbHOI MYAPOCTI JItOJEH, SKi, MOTOAMBIIUCH, CTBOPHIIN
JepkaBy. Bukmamaroun mosiTHUYHO-TIPaBOBi KoHLENLii ¢itocodiB i BYSHUX MUHYIOTO,
JOOCITITHHUK 3aBXKIW 3yMUHABCS caMe Ha iIesx BEPXOBEHCTBA MpaBa, JEMOKpATii, mpaB
TroauHA. Baxkmueum Oyito 3ayBaxkeHHsI mpodecopa, o MIHHOCTI B MPaBi — Hamepel BU3-
HaveHi BUMOTH, SIKAM TMOBHHHO BiNOBiJaTH NpaBo. EQexTuBHMII TpaBOMOpsaok ¢hop-
MYETbHCSI BHACTIIOK CIIilyBaHHS LIHHOCTSIM y NPOIIECi IPABOBOTO PETyJIIOBaHHS, a BIIXiJ
BiJl HUX MaTUMe MPOTHWICKHUH Pe3ybTar.

L{iHHICHI OpIEHTUPH €BPOTEHCHKOI TOKTPUHH MPABOPO3YMIHHS, OyIydd OCHOBOIO
MOJIITHYHO-TIpaBoBOi KoHueniii mpodecopa B.T. Cokypenka, namu iii 3mory OyTH
aKTyaJIbHOIO I0TEemep.
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THE VALUES OF THE WESTERN LEGAL TRADITION
IN THE POLITICAL AND LEGAL CONCEPT
OF PROFESSOR V. SOKURENKO
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The main directions of the scientific research by professor V. Sokurenko are analyzed in
the article. It is found that the political and legal concept of the scholar, which was formed
under the influence of political, economic, various social factors, was based on the natural-
legal type of legal understanding. Scientific and pedagogical activity of V. Sokurenko, imbued
with relevant ideas, gives grounds to speak about the integrity and non-contradiction of his
political and legal concept, in particular, the late 80's — early 90s of the XX century.

The concepts of the representatives of the historical school of law and the school of free
law had a significant influence on the formation of the scholar's views. Professor V. Sokurenko
was interested in the peculiarities of decision-making in the courts of common law, he was
impressed by the law-making role of a judge, his ability to restore justice in the absence of a
rule that directly regulates the relevant legal relations.

It is concluded that the new socio-political circumstances of the late 80's — early 90's
significantly influenced the scientific and pedagogical activities of V. Sokurenko. If formerly the
ideas of domination of the rightful law, separation of powers, legal state, freedom of contract,
the principles of the rule of law, the separation of law and legislation, the evaluative function of
law, the guarantees of private property and others could be seen between the lines of
numerous works of the scholar, the process of disintegration of the Soviet Union contributed
not only to the emergence of new areas of research, but also to another content of training
courses, taught to law students by professor V. Sokurenko.

It is established that the central idea of the political and legal concept of the scholar is the
problem of legal understanding. Almost all the issues that he considered in his training courses
or in scientific research in one way or another concerned the understanding of law, its
correlation with other phenomena, as well as legal values. It was important to note that the
values in law are the predetermined requirements that law must meet. An effective legal order
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is formed as a result of following the values in the process of legal regulation, and deviating
from them will have the opposite effect.

The values of the European doctrine of legal understanding, enshrined in Article 2 of the
Treaty on European Union, as the basis of the political and legal concept of professor
V. Sokurenko, allowed it to remain relevant to this day.

Thus, teaching the political and legal concepts of philosophers and scholars of the past, the
researcher had always stayed focused on the ideas of the rule of law, democracy, human rights.

Having a natural-legal type of legal understanding, professor V. Sokurenko not only
distinguished law from legislation, emphasized the axiological function of law, but also
accented on the rule of rightful law. Today it is also topical for a scholar to interpret the
concept of abuse of law as a form of use of legal norms, when in compliance with the legal
form (letter of the law), there is a deviation from the social purpose of the norm (spirit of the
law), which harms the common interest.

Keywords: legal sense; legal awareness; natural-legal type of legal understanding; EU
values; rule of law; rule of rightful law.

Cmamms: Hadilwna 0o pedakuii 14.03.2021
nputiHama 8o Opyky 18.05.2021



3MICT
3ATANbHA TEOPISI IEPXKABM | MPABA

Kocosuu B. .
3ATAJIbBHOTEOPETHWYHI ITOJIO’)KEHHA Y CYJIOBIM ITPAKTHILI:
BUKOPUCTAHHS TA HEOBXIJHICTbD IX [IOTJIMBJIEHOIO BUBYEHH ................. 3

ICTOPIA OEPXXABU | MPABA

Bypoiu B., boiiko 1.

BUTOKMH JIbBIBCbKOI'O HAIIIOHAJIBHOI'O YHIBEPCUTETY

IMEHI IBAHA ®PAHKA: IESIKI JUCKYCIMHI [TUTAHHS

(A0 360-JIITTA BIL HACY BACHYBAHHS)......ccociiiiiiiiicce 14

Kaxnuu B. .
OCOBJIMBOCTI FOPUINYHOI OCBITU
YV IMPOBIJJHUX YHIBEPCUTETAX CIIA TA KAHAJIAU

SIK JOCBIJ AJIS JIBBIBCBKOI'O YHIBEPCHUTETY .o 27
lIIeelty_K JIL.

YKPAIHCBKA HAL[IOHUAJH)HA PEBOJIIOLIA XVII CT.

B 3ATAJIbLHOE€BPOIIEMMCBbKOMY KOHTEKCTI: CBITOTJISAIAHI BUTOKMH ............... 35

IHTENEKTYAJIIbHA BJTACHICTb,
IHOOPMALIMHE TA KOPMOPATUBHE MPABO

Tapacenko JI.

MMPABOBA TTIPUPOJIA THTEPHET-TIPABA .....cciiiiiiieie e 47
Asopcoka O.
OXOPOHA TTPAB HA BA3U JTAHUX ....oeeiiiiiiictee et 55

KOHCTUTYLUIWUHE NMPABO

Kamincoxa M. .
IHCTUTYT [IPE®EKTA: ®PAHITY3bKNN JJOCBI/I
B YMOBAX JJEIEHTPAJIBAIIL BITAIIH ...c.oovvveeceeeeieeetee ettt 64

AOMIHICTPATUBHE | ®IHAHCOBE NPABO

Kyzomuu B.

3ABE3IEYEHHSA AAMIHICTPATUBHOI'O IIO30BY:

OCOBJIMBOCTI 3ACTOCYBAHHS ITPUHIUITY

O®ILIIMHOIO 3’ ICYBAHHS BCIX OBCTABUH Y CIIPABI .....ccoovoeeviiiereieeas 73

LUMBINbHE, TOCMOAAPCBLKE TA LMBINTIbHO-NMPOLECYAJIbHE NMPABO

Kpasuuxk M., Typ O.

OCOBJIMBOCTI VKJIIAJIEHHS CITAIKOBOI'O IOTOBOPY

3A 3AKOHOJIABCTBOM YKPATHU

TA 3AKOHOJIABCTBOM KPATH €BPOIIEMICBKOI'O COIO3Y ..o 80



178 3MICT

COUIANBbHE NMPABO

Synchuk S.
TO THE ISSUE ABOUT UPDATING
THE LEGAL FRAMEWORK FOR PROVIDING SOCIAL SERVICES IN UKRAINE ..... 87

Cmacis O.

HOPMU-TIPUHITUIIN V TIPOEKTI TPYIOBOI'O KOJEKCY VKPATHH...................... 97
KPUMIHAJIbBHE NMPABO TA KPUMIHOJIOTIIA

Burdin V.

INFECTION WITH VIRUSES AND INFECTING A PERSON
AS A KIND OF CRIMES AGAINST LIFE AND HEALTH
OF A PERSON UNDER THE CRIMINAL CODE OF UKRAINE .........ccccoiiiiiiine 104

Bbypoina T.

IOPUJINYHI TA IICUXOJIOI'TYHI 3BACAAN METOANKN

JOCHIIXKEHHA EOEKTUBHOCTI 3AXO/IB ANCLIUIIJIIHAPHOT O BIUJIMBY,

SKI 3ACTOCOBYIOTHCA A0 HEITOBHOJIITHIX OCIB,

3ACYDKEHUX 1O ITO3BABJIEHHS BOJIL.....c.ocviiiiciiieccneec s 113

Mapin O.
KPUMIHAJIBHA BIAITIOBIJJAJIBHICTD
3A HACWIBLHUIBKE 3HUKHEHHS 3A KPUMIHAJILHUM ITPABOM YKPAIHU ... 122

Moeuan P.

KPUMIHAJIBHA BIJIITOBIAAJIBHICTH 3A BUBOPYI ITPABOITOPYIIEHHA:

AHAJII3 OCTAHHIX 3AKOHOJABUMX 3MIH.......ccccoiiiiiiiiiiie e 131
Ilymak 1.

IOPUJINMYHA TEXHIKA ®OPMYBAHHS HOPM KPMMIHAJIBHOI'O ITPABA ......... 140

KPUMIHAIIbHUN NMPOLIEC TA KPUMIHATICTUKA
Hop B., Cniocapuyk X.

3ASIBHUK — CYB’E€KT JJOKAZYBAHHS? ...coviiiiiiiiiec e 147
PELIEH3II
Boiixo L. . .
AKTYAJIBHMU TA CBOCHACHUU I APYUHUK
3 ICTOPII IEPXKABHU I TIPABA YKPATHM .......oovvvieieeiiiiceieeeeee e 155
NEPCOHANII
boiixo L

KUTTEBUI LIJISIX, HAYKOBO-TIEJJATOTTYHA
TA TPOMAJICBKA JISUILHICTH BOJIOAUMUPA TABPUJIOBUUA COKYPEHKA
(10 100-PTUYS BIJT JTHST HAPOJIKEHHST)......ovvooeeeeeeveeeeeeeeeeeeeeeeeeeeeeees e 158

Dedywiak-Ilacnascoka I ) 3
HIHHOCTI 3AXITHOI ITIPABOBOI TPAZILIIL
Y MOJITUYHO-TTPABOBIM KOHILIEIILIIT TIPO®ECOPA B. I'. COKYPEHKA ........... 167



CONTENTS

GENERAL THEORY OF LAW AND THE STATE

Kosovych V.
GENERAL THEORETICAL PROVISIONS IN THE COURT PRACTICE:
THE USE AND NEED FOR THEIR IN-DEPTH STUDY ....ccoccviiiiiiiniie e 3

HISTORY OF THE STATE AND LAW

Burdin V., Boiko I.

ORIGINS OF IVAN FRANKO NATIONAL UNIVERSITY OF LVIV:

SOME DISCUSSION ISSUES

(TO THE 360TH ANNIVERSARY OF THE ESTABLISHMENT) ...cccoooviviviiiiiciccin 14

Kakhnych V.
FEATURES OF LEGAL EDUCATION
IN THE LEADING UNIVERSITIES OF THE USA AND CANADA

AS AN EXPERIENCE FOR THE LVIV UNIVERSITY ooooeiieeieeeeeeeeeeaseseeeaees 27
Shevchuk L.

UKRAINIAN NATIONAL REVOLUTION OF THE 17TH CENTURY

IN THE EUROPEAN CONTEXT: IDEOLOGICAL ORIGINS.....c..coveieive e, 35

NTELLECTUAL PROPERTY,
INFORMATION AND CORPORATE LAW

Tarasenko L.
THE LEGAL NATURE OF INTERNET LAW ....ooiiiiiiii ittt 47

Yavorska O.
PROTECTION OF DATABASE RIGHT S ..o 55

CONSTITUTIONAL LAW

Kaminska M.
THE INSTITUTION OF A PREFECT: FRENCH EXPERIENCE
IN THE CONDITIONS OF THE DECENTRALIZATION OF POWER........cccccooiiiieiiinne 64

ADMINISTRATIVE AND FINANCIAL LAW

Kuzmych V.

SECURING AN ADMINISTRATIVE CLAIM:

PECULIARITIES OF THE APPLICATION OF THE PRINCIPLE

OF OFFICIAL ESTABLISHMENT OF ALL CIRCUMSTANCES IN A CASE ................. 73

CIVIL, COMMERCIAL LAW AND LAW OF CIVIL PROCEDURE

Kravchyk M., Tur O.

DISTINGUISHING FEATURES OF CONCLUDING

THE INHERITANCE CONTRACT UNDER

THE LEGISLATION OF UKRAINE AND THE EUROPEAN UNION .......coceeevvviivieeiens 80



180 CONTENTS

SOCIAL LAW

Cunuyk C.
J0O MU TAHHA ITPO OHOBJIEHH [TPABOBUX 3ACAT
HAJIAHHS COLIAJIBHUX HOCJIYT B YKPATHL.......cocviviiiiiciceeeee e 87

Stasiv O.
NORMS-PRINCIPLES IN THE DRAFT LABOR CODE OF UKRAINE ........cccoeviiienee. 97

CRIMINAL LAW AND CRIMINOLOGY

Bypoin B.

3APAXXKEHHS BIPYCAMU TA IHOIKYBAHH S JIIOAVMHU

SK PIBHOBU A 3JIOYMHIB ITPOTU XKXKUTTA

TA 37I0POB’SI OCOBU 3A KK YKPATHU .....coovviviicicieieeee e 104

Burdina T.

LEGAL AND PSYCHOLOGICAL FUNDAMENTALS

OF THE METHOD OF RESEARCHING THE EFFECTIVENESS

OF DISCIPLINARY IMPACT OF THE MEASURES APPLICABLE

TO THE JUVENILES SENTENCED TO IMPRISONMENT .....ooioiiiiiiie s 113

Marin O.
CRIMINAL LIABILITY FOR ENFORCED DISAPPEARANCE
IN CRIMINAL LAW OF UKRAINE ...ttt sttt 122

Movchan R.
CRIMINAL LIABILITY FOR ELECTORAL OFFENSES:
THE ANALYSIS OF RECENT LEGISLATIVE CHANGES. ........ooooieveee e 131

Shutak I.
LEGAL TECHNIQUE OF CRIMINAL LAW RULES FORMATION........ccccccceevvveinenn, 140

LAW OF CRIMINAL PROCEDURE AND CRIMINALISTICS
Nor V., Slyusarchuk Kh.

APPLICANT — SUBJECT OF PROOF?.....oooiii ittt 147
REVIEWS

Boiko I.

THE CURRENT AND TIMELY TEXTBOOK

ON THE HISTORY OF THE STATE AND LAW OF UKRAINE ......cc..coooveviiiiiieeeee, 155
PERSONS

Boiko I.

LIFE PATH, SCIENTIFIC-PEDAGOGICAL
AND PUBLIC ACTIVITY OF VOLODYMYR SOKURENKO
(TO THE 100TH ANNIVERSARY OF HIS BIRTH)...ccoiiiiiiiieiee e 158

Fedushchak-Paslavska A.
THE VALUES OF THE WESTERN LEGAL TRADITION
IN THE POLITICAL AND LEGAL CONCEPT OF PROFESSOR V. SOKURENKO...... 167



