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BITAJIBHE CJIOBO

CborozHi ¢opMyBaHHS CBiJOMOI Ta OCBiY€HOI M0JIO/Ii € HEOLIiIHEHHO BaXKJIMBUM
3aBJAaHHSAM YKPalHCbKOIO CYyCIiJIbCTBA. Y 1jed N0JIEHOCHUW Ta BU3HAYaJIbHUN MOMEHT
B icTopii YKpaiHU MU NOTPEeOYEMO MOKOJIIHHA KPUTUYHO MUCJASAYMX JilepiB, cipaB/i
KBasipiKOBAaHUX KOPUCTIB, SAKi 6 3MIHUJIM NapaJUTrMy YKPAiHCBKOTO MOCTYMY i BeJHr
Hallly Jep:KaBy NPaBUJbHUM LIJIIXOM.

3a 01oMOroo opraHisaliiiHUX 3ycu/b aMiHicTpalii Ta kadeap IOPUAUYHOTO
dakysibTeTy, 3axiiHOrO perioHaJibHOrO HayKoBOro LeHTpy HanioHanbHOI akazaemii
IIpaBOBUX HayK YkKpaiHy, CTyAeHTCbKOrO0 HayKOBOIO TOBAapUCTBA IOPUAUYHOTIO
baKy/bTEeTy CTYJIEHTCbKA CHiJIbHOTA PO3BUBAE CBi 0COGJMBHUI iHTe/eKTyaJbHUUN
CBIT, y IKOMY He TiJIbKH [J1it0Th podeciiiHi 3acajiu CNiJIKYBaHHS, a i TBOPUTHCS HAYKa,
1103a MeXaMHU Jiep>KaBHUX, [UBII3aliMHUX UM KYJbTYPHUX KOPJOHIB.

Pe3ysibTaTh cHCTeMaTU4YHOI CTYZleHTCbKOI HayKoOBOI po6GOTH CBig4aThb MpO
3MillHEHHSI 3B'I3Ky IOPUAWYHOI HAyKW Ta OCBITH, PO3UIMPEHHS MDXHAPOAHOTO
CHiBpOOITHUIITBA HPUAUYHOTO (aKyJbTeTy Ta MHOro CTYJEHTCbKOr0O HAyKOBOTO
TOBApUCTBA. BigTak, HUHILIHE BUJAHHS BMILLY€E CTUCJUU BUKJIAJ, BUCTYIIIB CTYJ€HTIB
Ta acHipaHTiB YMCJEHHUX BITUM3HAHUX Ta 3apyODKHUX HOPUAAYHUX HaBUYAJIbHHUX
3aKJI1a/iiB.

Bitaemo ycix yd4acHukiB XVII MixHapoaHOI CTyJeHTCbKO-acClipaHTCbKOI
HayKOBOI KOHQepeHIlii «AKTya/IbHI Npo6JieMH NpaB JOAWHY, JepKaBU Ta MPaBOBOI

CHCTEMU» Ta 6AXKAEMO TBOPUMX YCIiXiB Y HAYKOBO-A0CAiIAHULBbKIN iA/IbHOCTI!

['osoBa OprkomiTeTy KOHpepeHIiii,
JleKaH pUJUIHOTO0 GaKyJIbTETY
JIbBIBCHKOI'0 HalliOHAJILHOTO YHIBEPCUTETY

iMmeHi IBaHa ®paHka, npodecop B.M. Bypain
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PIJ1OCOPIA ITPAB JIIOAUHMU, ITPABA TA AEPKXABH

LImue Tapac
JIbsiscvbKull HayioHabHULl yHiBepcumem

imeHi Isana PpaHka

MPABO HA TEHETUYHY IPUBATHICTb:
CBITOBHI1 JJOCBIJI TA BUKJINKHY JJI1f1 YKPATHU

10 BepecHsi 1984 poky po3r/sjal0yd pPEeHTTeHiBCbKi 3HIMKU 6i0JIOTiYHUX
MaTepiasiB JIIOJAWHU, He BiJOMUH 1Ie TOAi OpUTAaHCbKUU reHeTUK Ajiek [xeddpic
noMitus, o 3pa3ku JHK B K0OXHOI JIIOAWHU CKIQal0ThCA 3 KPUXITHUX €JIEMEHTIB,
pO3TallOBaHUX B Pi3HUX, HENOBTOPHHUX MNOCHIJOBHOCTAX. 3a3HayeHa OCOOJIUBICTH
KJIITHH Halloro opraHisamMy Bxe 6inbm Hik 30 pokiB BUKOPUCTOBYETHCSA B
pPi3HOMaHITHUX cpepax: MOUYMHAKYHU Bif ileHTHUiKallil Ta po31IyKYy 0Cib, 1110 BUMHUIU
3JIOYMHU, 3aKiHYYIOYM NPOTHO3YBaHHSM pPUC OOJIMYYSI Ta XapaKTepy HMOBIpHOTrO
Hallla/JKa [pU [JIaHyBaHHI BariTHOCTI.

be3yMoBHO, Bax/UBicTb BUKOpUcTaHHA JIHK-MaTepiany /g npejcTaBHUKIB
Cy4YaCHUX INPABOOXOPOHHUX OpPraHiB, F€HETUKIB YU MEAUKIB CKJIAJHO NEPEOLiHUTH.
OfHak, OTpUMaBIUM 3pa30K JIIOJACbKOI KJIITUHU MNpUJATHOI [Jd NO0JaJbLIO]
inenTudikanii, crneniajgicT MOTEHI[iIHHO OTPUMYE JAOCTyn N A0 iHIIOI 0co6HUCTOI
iHbopMalil: poAMHHUX i ciMeMHUX 3B’SI3KiB, CTATI, BiKy, 3pOCTY, TiJlOOY10BH, KOJIbOPY
ouyel, BoJsioccs i WIKipW, HMOBIpHUX pPUC 06JIMYYS, HAABHOCTI reHeTUYHUX (CUHApPOM
JlayHa), ncuxiyHux (mu3odpeHis), 44 COMAaTUYHUX (30KpeMa, CeplLeBO-CyJUHHUX)
3aXBOPIOBaHb. 3rilHO OCTaHHIX AocCJimKeHb, aHalni3 JHK-s0aMHU Takox fae 3Mory
BCTAaHOBHUTHU CEKCyaJIbHY Opi€EHTAI[il0 0COOUCTOCTI, il CXUJBHICTB [0 arpecii, 3/1aTHICTb
MaTH AiTel Ta HasBHICTb JOMAIHbOTO y/I06JIeHIS — COOAKU YU KOTA.

3a TakuMX yMOB BCe 4YacTille BUHUKAIOTb NMUTAHHA JOTPUMAHHA TaK 3BaHOI
reHeTUYHOI NPUBATHOCTI, fKa, MOXe BUPA3UTUChb Yy BIANOBIAHUX TMPAKTUYHUX
cutyauisx: 1) Ocoba A. Hajlae cBoEMY pob60ToaBIl0 3pa3ok BaacHoro /IHK, kotpuit
nicJisl onpailjfoBaHHS B JlabopaTopii 6y/ie BHECEHHUI B CUCTEMY KOHTPOJIIO JOCTYIy Ha
nianpuemctBo. [Ipote ocoba A. cTpaxkjae 6e3maiggsaM i He Oakae, OO OyJb-XTO
oTpyMMaB iHpopMaljilo Mpo Ile 3aXBOplOBaHHsA. (3ayBa)KUMo, 110 A. Mo>Ke B3arasi He
3HATH, W0 TaKa IMpoleAypa NOpuU3Bede [0 PO3roJIOLIEHHA 4YYTJUBOI JJd Hel
inbopmMarii). 2) Ilig yac apeurty, B oco6u X. y IpUMyCOBOMY MOPSAAKY Bifibpasiu 3pasku
JAHK- martepiany, koTpuid B noZia/ibIIOMy OINpaLl0BajJu Ta BHEC/JW B Jiep:KaBHY 06asy

reHeTUYHUX O3HaK JitoAWHU. [licsisa BcTaHOBJIeHHS 0co6u — X. BiAnycTU/IW. YU Ma€e BiH
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NpaBO NPOCUTH NPO BUJIy4YeHHH Ta 3HUILeHHA horo JJHK-3pa3kiB. k1o x Hi - To AKAMN
nepioJ ixHbOro 36epiraHHs Ta siKi Mexi iX BAKOPUCTaHHS?

CTaHOM Ha CbOTOJIHI MUTAaHHA FeHEeTHUYHOlI NMPUBATHOCTI € OJHUM 3 OCHOBUX
HaNpsIMiB A0C/iI>KeHb 3axilHUX HAyKOBIiB B cpepi 3axMCTy npaB JOAWHU. B cydacHin
JliTepaTypi MO>KHa 3yCTPiTH 6€3J1i4 NiJIX0/iB 10 BU3HAYEHHS LIbOr0 MOHATTSA (QHIJI. —
genetic privacy). Haibinbm BgasiuMM, Ha Hallly YMKY, € BA3Ha4€HHS aMEPUKaHCbKOTO
neoHTtosiora Kapena Jlebaka, skuii 3a3Havae, 1[0 ,, 26HEMUYHA NPUBAMHICMb....8KAOHAE
8 cebe He iuule NPaso HA 0OMENHCEHHS IHWUX Y 8UKOPUCMAHHI ma docmyni 00 2eHemu4Hoi
iHgpopmayii KOHKpemHoi 0cobU...80HA MAKOXHC BK/ANYAE NPpa80 HA HEJOMOPKAHHICMb
iHgpopmayii npo csill pid, ma 8UKOpUCMAaHHA Yux daHux 32idHo ocobucmux yiHHocmell...”

[HINMMU c/I0BaMM, TeHeTH4YHa [PUBATHICTb CTOCYETbCA KOHTPOJO 3a
PO3MOBCIO/PKEHHAM, BUKOPUCTAHHSM Ta JJOCTYIIOM [0 2eHemu4Hoi iHghopmayii.

[linxoayu A0 po3yMiHHS NMOHSATTSA ,FeHeTH4YHA iHdopMalisfi® TakKoX € JOCUThb
pizHumu. [l npukiaay, 3rijHo nosoxeHb @enepanbHoro 3akony CIIA npo 3a6opoHy
JUCKpHUMiHalii Ha miacTaBi reHeTH4YHOI iHpopMmalii (aHrya. — The Genetic Information
Nondiscrimination Act of 2008), no reHeTn4Hol iHpopMauii HanexaTb: 1) OyAb-AKi
pe3yJibTaTU FeHeTUYHUX TECTiB 0Co0U; 2) OyJb-Ki pe3yJbTaTh reHeTUYHUX TECTIiB
yJieHiB ciM'T 1i€l oco6u; 3) iHdopmallis npo 3aXBOPIOBAHHS UM CXWUJIBHICTb /0 HUX SIK
neBHoi ocobH, Tak i 4seHiB ii ciM’i. (Sec. 201, 4-a). llikaBo, 10 aMepHUKaHCbKUH
3aKOHO/JaBellb BUPIIIMB He BiJHOCUTHU [0 reHeTU4YHOI iHdpopMaliii BiloMOCTi nMpo BiK i
CTaTb 0COOMU.

OkpiM TOro, JOCUTH MOIIMPEHUM B JliTepaTypi € y3arajibHeHe pPO3yMiHHH
reHeTU4YHOI iHpopMmarii AK ,0yAb-IKUX JJAaHUX, 1[0/I0 HASABHOCTI, 3MiHM, MyTalii, 41
BiZICyTHOCTI reHiB oTpuMaHUX B pe3yJsbTaTi aHanizy [AHK-maTepiany atoguHu ab6o ii
poauyiB”

[IuTaHHA JOTPUMaHHSA FeHETUYHOI IPUBATHOCTI € HEe MeHIL aKTyaJbHUMM i 14
Ykpainu. 3okpeMma, 20 rpyaHa 2017 poxky Koncruryninnui Cyn YkpaiHu BifKpuB
NPOBAa/>KEHHs, 3a MOAAHHAM YmnoBHOBaxeHOoro BepxoBHol Paau YkpaiHu 3 npas
JIOAWHY LOAO0 HEKOHCTUTYLIMHOCTI OKpeMHX IOJIOKEHb 3akoHy YkKpaiHu «Ilpo
HanioHanbHy 1moJiniro», KOTpi [O3BOJIAIOTHL OpraHaM HaliOHaJbHOI  MOJILiI
3abe3mneyyBaTH 30MpaHHs i HAKONMUYEHHs 6iOMeTPUYHMX JAaHUX (30KpeMa, 3pa3KiB
JHK) nig yac HanmoBHeHHs BifnoBiAHUX 6a3 AaHux. [Ipo6JsieMa moJisirae B TOMY, 1110
YUHHUM 3aKOHOJJaBCTBOM He AudepeH1iioBaHO BUIAJIKKM HEOOXiIHOCTI 360py 3pas3KiB
JAHK B 3asieXXHOCTi BiJ, CTymeHf TSKKOCTI Ta XapaKTepy IpaBONOpPYIIEHHH, He
BH3HAY€HO, 3a IKUX caMe 006CTaBHH MOXYThb BifioupaTucs B ocobu 3pasku JJHK Ta He

NpONMCAHO MpOoLeAypH iX BiOMpaHHA, He BCTAHOBJIEHO Iepiof 1 NOpAAOK iX
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30epiraHHs, NOpsi/IOK 3HUIEHHS Ta JOCTyNy A0 Takoi iHpopMalii camoi ocobu abo ii
poauuiB. «.BigcyTHicTh y 3akoHi Ykpainu «IIpo HalioHasbHY MOJIILiHO»...3aXUCHUX
NoJIOXKeHb, fKi 6 00MeXXyBa/id [AUCKpELil0 Jep>KaBHOrO opraHy, 3abe3mnedyyBaiu
HaJIe>KHUM 3aXHMCT BiJj CBaBIJIbHOTO BTPY4YaHHS y MPaBO Ha OCOOUCTE KUTTSA LLJISAXOM
BifiobupaHH4 i 36epiranHs 3pa3kiB JJHK, npu3BoauTh 10 HEBiIMOBiIHOCTI MOJI0XKEHHS],
AKe HaJa€ I[OBHOBAaXXEHHA BXMBATU BIANOBIAHI 3ax0Au IMOJIILil, NOPUHLUAIY
BEpPXOBEHCTBA I@paBa WLI0J0 IepefbadyBaHOCTI 3aKOHYy» — 3a3HA4Ya€TbCad ¥y
KOHCTUTYLIMHOMY IMOJaHHI YmnoBHOBaxkeHOro BepxoBHol Paau YkpaiHu 3 mnpaB
JIIOJAHM.

Ak 6ayuMo, CTPIMKUKA PO3BUTOK TEXHOJIOTiM, HAyKOBi BIAKPHUTTS B Trajysi
reHeTUKU Ta IXHE LIMPOKe 3aCTOCYBaHHsA B Pi3HUX cdepax KUTTSA 3yMOBJIKIOTb
noTpeby B 3aXUCTi mpaBa 0coOO6M Ha reHeTUYHY NpuUBaTHicTb. HeobxigHicTh Takoro
3aXHUCTY 3YMOBJIEHA OCOOJIMBHM XapaKTepOM reHeTH4YHOi iHdopMalii. Ak npaBuJo,
BOHA CTOCYETbCA OCOOMCTUX, BKpal YYTJMBUX, W MiCLAMH IHTUMHHUX acleKTiB
JIIOJICBKOT0 YKUTTS: peNPOAYKTUBHOTO M ICUXIYHOTO 3/J0POB’sl, CEKCyaJIbHOI OpieHTAallii,
TAEMHMUI|I YCUHOBJIEHHH, TOLLO. be3CyMHIBHO, 1110 KOKHA JIIOAVMHA IOBUHHA MATH IIPaBo
Ha 36epiraHHsa Takoi iHpopMallii B LIiIKOBUTIM TAEMHOCTI, 2 BUNIAaJIKU MPAaBOMIipHOTO
BTPyYaHHsl B lLie IpaBO NOBUHHI OYTU O6G’€EKTOM MUJIBHOTO KOHTPOJIIO JiepaBH Ta

npeaMeToM SAKICHOI'0 3aKOHO/1aBYO0Iro peryJjitoBaHHA.
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3ATI'AJIbHA TEOPIA ITPAB JIIOAWHMU, IIPABA TA JEPXXABHU

Kaneyb OaexkxcaHdp
Jlbgigcbkull HaYioHabHUU yHigepcumem

imeHi [sana PpaHka

INTPOBJIEMATHUKA HAINIOHAJIbBHUX MEHIIINH:
MPUYUHHU TA HIIAXA PEAJII3ALII

Bor cTBopuUB JIOAWHY, JIOAU, SKIO BIipUTH Teopii, 33/ Oe3neKu Ta
NpoIBiTaHHSA 00’€AHANMCA B CTaZa, IOTIM I'PyNy, IJieMeHa. Yepes KiJibKa JeCATUIITh
€BOJIIOLIIKHOTO PO3BUTKY — YTBOPIOBAJIMCA IJIEMiHHI COIO3H, fIKi JaJIM CBITOBI Hapoau
Ta Halii — omopy /Jil CTBOPEHHsI Cy4YaCHUX Jep)kKaB 3i CTabiJIbHOW €KOHOMIKOIO,
JAeMOKpPaTHYHOIO Ta NIPAaBOBOK IOJITUKOI 1 apMi€l, KOTpa 3J4aTHA 3aXUCTHUTH CBOI
KOP/IOHM Ta 00epiraTy rpoMa/isiH BiJ 30BHIllIHbOI arpecii. OgHaK icTopisi BepUIUTb A0Ji
KO>XHOTO €THOCY i He BCi Hapo/i¥ 3MOTJIK BUGOPOTH CBOE 3aKOHHE NMPaBO Ha PO3BUTOK
Ta npouBiTaHHA. CyBopa npaB/ia XXUTTS, NiANOPAJAKYBaHHA Ta KOHTPOJIb OiJIbIIMX Ta
CUJIbHIIINX HaJi MEHIIMMHU Ta CJAOIIMMU Ha 6araTo poKiB BiKHWHYJ/Ia JlesIKi HApOAU B
HeOyTTs. Yepe3 HalioOHAJIbHUK Ta COILia/IbHO-MOJITUYHUN THIT, aHTHUAEMOKPATHUYHI
(aBTOpUTaApHi) MOPSAJAKH, CyLiJibHY OifHICTH Ta BifICyTHICTh MiATPUMKU B 6OPOTHOI
IPOTH 30BHILIHBOI arpecii BOHM HaJ0Bro 3iMIJIA 3 pEHOK Ha LIJIAXY 0 CyBEPEHHOCTI.
B Teopii Ta B 6araTbox npausix BOHU € «HApPOJaMM», 1110 MalOTb CBOI0 MOBY Ta 0OCib
NeBHOI 30BHILIHbOI MPHUHANEXHOCTI. B cyBopiit 6yaeHHOCTI — 11e Hapon 6e3 ifei Ta
TEpUTOPIl; 1le Hapo/J, SIKUH BTPAaTUB Bipy B MaWOYyTHE Ta 0OpaB LULIAX MyYeHHUKa; Lie
Hapo/, 1110 Yepe3 HiB Ta CTPAXJAAHHA KOUYYE 3 MiCld Ha MiCLie | KOXKeH JilaZleH KUHYTH B
HUX KaMiHb, 60 1OMY TYT He 3aBX/JU paji; Lje Hapo/, SKWH Bi/ICTOIO0YHU CBOI IpaBa Ha
YYXKHHIi, IPOXOJUTh KoJia GIOPOKPATUYHOTO MeKJa; 1ie Hapo/, sKui nparHe (iHkKosu
30pOMHUM IIJISIXOM) JI0 BCECBITHBOI CIIpaBeAJIMBOCTI, He yCBijoMI0104M HaciakiB. Lle
BOHM — TaKi GJIM3bKi i Taki AaJieki. [3roi Ha 4y»kiii, He CBOIM 3eMJIi.

Biaga He c/i0BOM, a /iioM MOBHHHA 3a6e3MeYUTH Kpallle CTAaHOBUIIE iHIIUM
HAapOJHOCTeH, 10 NpPOXKUBAIOTb BCepeAuHi JepkaBu. OCHOBHUM 3aKOH TOMY
nigTBepAKeHHd. 30KpeMa, HOpMU KoHcTuTyLii YKpalHU NpPOroJsiolyloTh CIPUAHHA
KOHCOJIi1allil Ta pO3BUTKOBI eTHIYHOI, KyJIbTYyPHOI, MOBHOI Ta peJiiriiHoi caMOOyTHOCTI
BCiX KOPiHHUX HApO/iB i Hal[iOHAJHUX MeHIIMH YKpaiHu (cT.11), 3a60poHsie npuBiael
Ta HeJ0NyCKae 0OMeXXeHb 3a O3HaKaMH pacH, KOJIbpPy WIKIpH, peJiriiHuX Ta iHIIUX
nepekoHaHb (cT.25). OKpeMi npaBa HalliOHaJIbHUX MEHIIWH 3HANIIJIM CBOE BUSHAHHS i

BijoopaxxenHsa y Cratyti OOH, Jleknapauii npo JiikBiganiro BcCix ¢opM pacoBoi
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JAuckpuMiHanii 1966 p., MixkHapoZiHili KOHBeHIIil NIpo JiKBijalito BCix ¢opM pacoBoi
JAuckpuMiHanii 1965 p., Mi>knapoJHOMyY NAKTi PO IPOMaAsAHCHKI Ta MOJIITUYHI paBa
1966 p., [lekaapaiiii npo npasa oci6, 1[0 HajJeXaTb [0 HalliOHAJbHUX ab0 €THIYHUX,
peniritHMX Ta MOBHHMX MEHIIWH, i B 06araTboX IHIIUX Mi>)KHApPO/JHO-MPAaBOBUX
JloOKyMeHTaX, paTudikoBaHux BepxoBHow Pajioro YkpaiHu y BU3HAaueHOMY 3aKOHOM
nopa/Ky. 3Ha4Hy yBary mnpo6JieMaM 3abe3ledyeHHS NpaB HaLliOHaJbHUX MEeHILIWH
npugiisie Paga €Bponu. ¥ BigeHcbKin geknapanii Big 9 xxkoBTHA 1993 p. yienu Pagu
€BpOMNU BU3HAJHY, 1110 FOJIOBHUM [JI IeMOKPATHU4YHOI CTabiJIbHOCTI i 6e311eKH HALlIoro
KOHTHUHEHTY € 3aXUCT HalliOHaJIbHUX MeHIIUH. Toai k 6ys10 po3pobsieHo Jlekaapalito
Ta IJIaH Aid 1o 60poThOi 3 pacu3MoM, KCeHOPOOiEI, aHTUCEMITU3MOM i HETEPIUMICTIO.
YKpaiHa Ha MDDKHApO/IHIM apeHi JOTPUMYETHCS BLiJIOMY BU3HAYEHUX MI>)KHAPOJHHUMU
JIOTOBOpPAMHU B3sITHX Ha cebe JIOMOBJIEHOCTeH. 30KpeMa, 1ie BijoO6pa*keHO B MPUHUHSATTI
OCHOBOIIOJIOKHOTO 3akoHy YKpaiHu «Ilpo HanioHa/sbHi MeHWUHU» Bifg 26.06.1992,
KWW IPOT0JIOLIYE PIBHONPABHICTD BCIX eTHIYHUX FPYI HAPOAY YKpaiHH, FrapaHTYE BCIM
Hapo/JaM, HalliOHaJIbHUM rpynaM, rpoMazigHaM, AKi IpoKUBAKTh HaA 11 TepUTOPIl, piBHI
NOJIITUYHI, EKOHOMIYHI, colliasibHI Ta KyJIbTYpHI npaBa. O4HaK Ha NpaKTULi I0BeJach
BXKe TaKa Mep3eHHa 3BUYKa: IpUBIiJIel JIMIle KUTeIAM «TUTYJbHOI Halii» — OiabIIin
YaCTHUHI HaceJIeHHA JepXaBU 31 CBOEI KyJbTYpOlO, 3BUYAdAMMU, TpPaAULiIMH, dKa
PO3MOBJISIE JIMIIE «CBOEW» MOBOW. Ockinbku: 1)3aKOHOZABCTBO YKpaiHU He
BCTAHOBJIIOE »KOJHUX KpUTepiiB [/ BU3HAYEHHA HalliOHAaJIbHUX MEHUIMH, 3a
BUHATKOM BUABJIEHHA [NOYYTTS HAL[lOHAJIbHOI'O CAaMOYCBiJOMJIEHHH Ta CIiJIbHOCTI MIXK
co6oto0 (cT. 3 3akoHy YkpaiHu «Ilpo HalioHa/sibHI MeHLIMHU»); 2) BiACYTHS 4iTKa
CUCTeMa KOHKpeTu3alil [AifJIbHOCTI NpeJCTaBHUKIB HalliOHaJIbHUX MEHIIUH 1100
3aXMUCTY NpaB Ha HaLliOHAJIbHO-KYJIbTYPHY, €KOHOMIYHY Ta IOJITUYHY aBTOHOMIIO B
Mexkax, L0 He cymnepedyaTb YUMHHOMY 3aKOHOJABCTBY. fK HacCJiOK — MNpUBIA 40
PAaCUCTCHKUX Ta aHTHUCEMITCbKHUX [il, AKI pO3MalOIThCA OPraHi30BaHMMU TpyNaMy,
napTisiMy, iHKOJIM MpeJCTaBHUKAMM BJaJU 4yepe3 abCOIOTHO OaHaJbHI, a iHKOJIHU
6e3rsiy3ai npuuuHU. Taki, 30KpeMa, fK 3ab0poHa IMpeJCTaBHUKAM pPOMCBKOI
HalliOHaJIbHOCTI BiZiBilyBaTH KOHLEPT BiJOMOI yrOPChKOI CriBayKH (/10 peyi, pOMCbKOIi
HalioHaJsibHOCTI!), 3anpoBamkeHHs “face-control” «TibKU AJs poMiB» Ha TepUTOPii
Micta Yon 3akapnaTcbkoi obsacTi. YuM He pUBij 0 HallioHa/IbHOI BopoXkHeui? To ae
K 3’SIBJIIEThCS TaKe BOpOXe CTaBJIEHHS A0 «iHOpoAHix»? fIki IpUYKMHU MOPOJKYIOTh
OZlHe 3 Mp006JIeMHUX 3aBJaHb HALOT0 CYCiJIbCTBA — HAlliOHAJIbHY AUCKPUMIiHaLit0?
[lo-nepuie, HeJOCKOHaJNICTh 3aKOHOJAABYOI 6a3yW Ta Hejbasie NpaKTH4YHE
3acTocyBaHHda KoHcTuTyuil YkpaiHM Ta 3akoHiB. [HKosM, caMi mnpeacTaBHUKU

HallioHaJIbHOI MEHIIIMHU He 06i3HaHi B CBOIX MpaBax, a 0TKe He 3aXUIIeHi BiJl cBaBiIs
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IIpaBOOXOPOHLIB. bo AK KaXXyThb, UTYIOYU OJHU 3 NIPUHLUIIIB KPUMIHAJIBHOIO NIpaBa:
«He3HaHHA 3aKOHIB He 3BIJIbHAE BiJ BiANIOBiAAIBbHOCTI». [lo-Apyre, NpsMe nopylieHHA
yruHHUX HOpM KK Ykpainu, To6To nepeBuIlleHHS BJaaAu abo CyKO00BUX MOBHOBAXKEHD
npeACTaBHUKAMU MicLieBOI BJaJU W00 UTeJiB IHIWOI HaluioHasnbHOCTI. [IpumycoBa
JIAaKTUJIOCKOIIisl, OOLIYKH Ta BUCEJIEHHS, 51 BXK€ He KaXKy PO He3aKOHHe M036aBJeHHs
BOJIi, BATBOPEHHS 3a MexXi AepxaBU. [lo-TpeTe, 3arpo3a HOBUX cenapaTUCbKUX PYXIiB,
CIOHCOPYBaHHSI Ta ¢QiHaHCyBaHHS [0OPOBOJIbYUX 3aroHiB i3 4YWc/aa €eTHIYHOTrO
HaceJIeHHs NeBHOIO perioHy, CTBOPeHHs IPOMAJCbKUX OpraHisaniu, 10 NpoBOAATH
MITUHTM Ta JeMoHcTpanii. Ha cborogHi 36iJbIIMJINC, BUNAJAKA BepOyBaHHS
npeJCTaBHUKIB HalliOHAJIbHUX MEHILIWX IHO3EMHUMM crencayx6amMu (3okpemMa PCh
P®) nsig npoBeJieHHS TEPOPUCTUYHHUX aKIlikd Ta HAboOpy A0 JiaB 60H0BUKIB. 0cOO6HCTO
MeHe TpeTid NyHKT HACTOPOXKY€E Ta HALUTOBXYE HAa HU3KY 3alMTaHb: «Bu xoudere
«[lonbac - 2» uym Moxe «Kpum-2», nOe 3BydyaTb 3aKJUKU MPO MPUTHIYEHHA
MaZIIpOMOBHOI'0, pPyMyHOMOBHOI'O HaCeJIeHHs, Y4 He TaK?!»

B TakoMy pasi, IKi K € ILJIAXU BUPillleHHs AaHOoi Mpob6JieMu?

[lepuie: e ctBopeHHs YkpaiHcbkoi Pagau HanioHanbHux MeHmuH (gani -
YPHM), 1m0 onikyBaTUMeTbCSI MUTAHHSM >KUTTS, 6J1ar0yCcTPOI0, Ta 3aXUCTy IPOMaJsH
IHI10] HaLiOHAJILHOCTI, 1110 NPOXXUBAIOTh B YKpaiHi, BUpillyBaTUMe IXHI CcOLliaJbHI Ta
€KOHOMIiYyHi mpo6JyieMU Ha PiBHi Aep>KaBU HAINpsIMy, a He yepe3 OpraHW BUKOHABYOI
BJaau. CKJaJaTUMeTbCS 3 NMpeJCTAaBHUKIB BiJi KOXHOI €THIYHOI rpoMajy ILLJISIXOM
TAEMHOTI0 T'OJIOCYBaHHSA Ta 6yJe MiA3BiTHA r/1aBi Aep>xaBu - [Ipe3uieHTOBI YKpaiHu.
HisiabHicTs YPHM noBuHHa 6yTH 3aKOHOAABYO0 3aKpinieHa B KoHcTuTy1ii Ykpainu Ta
BianoBiAHUM 3akoHOM YkpaiHu «IIpo crtatyc YPHM» (gito 3akoHy Ykpainu «IIpo
Hal[iOHa/JIbHi MEHIIWHW» BHU3HATU TaKUM, L0 BTPAaTHUB YMUHHICTb y 3B'fA3Ky 3
NpUMHATTAM 3akoHy YkKpaiHu «llpo crartyc YkpaiHcekoi Pagu HanionanpHux
MeHIIUHY);

Jpyre: HajgaTtu npefcraBHukaM YPHM craTycy ny6JiiyHUX Cay:KO60BLiB [
BHUpillleHHS MMTaHb COLia/IbHO-eKOHOMIUHOTr0 Ta piHAaHCOBOI0 6JIaronoJy4y4si eTHI4YHOI
rpomajiy, 3 BHeceHHSIM 3MiH J10 3Y «IIpo aep:kaBHy cayx6y» Ta «IIpo cayx06y B opraHax
MiCL}eBOT0 CaMOBPSALYBAaHHA»;

TpeTe: aBTOHOMI3allisA Ta HaJJaHHS NepeBa)kalo4yild OiJIbIIOCTI B HAaceJeHOMY
IYHKTI YX perioHi npaBa Ha BJacHe CaMOYIpaBJIiHHA Ta lepeJaHHA IM IOBHOBAXXeHb Y
cdepi 0CBiTH, KyJbTYPH, COLliaIbHOTO 3ab6e3neyeHHsl. ABTOHOMHI yTBOpPeHHSI TOBUHHI
KepyBaTHUCh BiAnoBiaHOo 10 KoHcTUTyLil YKpalHy Ta Il 3aKOHIB, JiATH JIMlIe B paMKax,

HaJlaHUX IM MOBHOBAXEHb Ta MPEACTABJISATH IHTEpecH JiIUlle MeBHIM eTHIYHIN rpymi
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HaceJleHHs MEBHOTO perioHy, OyTHW MiJ3BiTHAa eTHIYHiA rpoMaji Ta MiAKOHTPOJIbHA
YPHM.

YeTBepTe: OyAb-sKi CHpOOU BiJOKpeMJIEHHS Ti€l YU iHILIOI eTHIYHOI rpOoMa/iu Ha
yMOBax CaMOCTIMHOCTI, YU 3aKJUMKU [0 [OpPYIUEHHA HeJOTOPKAaHOCTI Ta
TEPUTOPiaJbHOI 1[iJICHOCTI MOBUHHI 6YTH PO3I1iHEHI K aKTH cenapaTU3My i 1[0/10 HUX
3aCTOCOBaHi Bi/INOBi/IHI MpPeBEeHTUBHI 3axoAW 300Ky OpraHiB Jiep>kaBHOI BJajH, a
JiSIJIBHICTD aBTOHOMHOTO NIPeACTaBHULITBA B PerioHi — JIIKBiJOBYETHCA.

B 1IbOMy KOHTEKCTI MNpPOCTEXYETbCA [HOCBiJ, €BPONENMCHKHUX KpalH WL 0A40
CTAaHOBJIEHHA 1 cUCTeMa 3axWMCTy IIpaB HalliOHaJbHUX MEHIIWH. 30KpeMa, B
ABcTtpinicbkinn Pecnyo6usini nie ®enepasbHui 3akoH Bifg 7 jaunHsa 1976 poky «lIpo
NPaBOBUM CTATyC HAliOHAJbHUX MEHIIWH», L0 NPUCBAYEHUX BIANOBIAHO pajam
HalliOHaJIbHUX MEHIIMH.BOHU yTBOPHOI0OTBHCA i1 KOHCYJbTyBaHHA PenepasbHOro
ypaay ¥ ¢peaepasibHUX MiHICTPIB y cnpaBax HallioHaJIbHUX MEHIIMH Npu BigoMcTBi
QepepasbHOr0 KaHIYlepa Ta BHUPIWYIOTb BAXJIMBI €KOHOMIYHI, MOJITUYHI Ta
HallioHaJIbHO-KYJIbTYPHI Npo6JieMU eTHiYHOI rpoMau. Jlo CIMCKY TaKUX KpaiH MOXKHaA

BiHecTH Takox Pecnybuiiky CnoBeHis, KoposiBcTBo [laHig, @innsuaceka Pecny6buika.

Kypuno Jiana
JIbsigcbKull HAYioHa/AbHULl yHIBepcumem

imeHi lsana Ppanka

3AXHUCT YKPAIHCBKOI MOBHU
(HA MATEPIAJIAX IPABHHYHMX BUJAHB KIHIIA XIX - IOY. XX CT.)

KoHcosianisi Ta po3BUTOK CaMOGYTHBOTO YKPAiHCHKOTO CYCMiJIbCTBA MOKJIUBI
Ha 3acaZaxX yTBep/PKeHHsS YKpPaiHCbKOI MOBHM, sIKa BIiAINOBIZHO [0 KOHCTUTYLLiMHUX
NPUIIKCIB € EAMHOIO IeP>KaBHOI MOBOIO B YKpaiHi. llel npaBoBUM CTaTyC yKpaiHCbKOI
MOBU He 3aBXJU NPAKTUYHO peasi3yeETbCHd B CY4aCHOMY YKPAiHCbKOMY CYCIIiJIbCTBI.
YKpaiHcbKa MOBa i B Cy4yaCHUX yMOBax MOTPeOyE 3axXUCTy, aKTUBHY y4acTb y IKOMY
MaJia 6 OpaTy NpaBoBa eJliTa yKpaiHCbKOI'0 CyCIiJIbCTBA.

AckpaBUM NO3UTUBHUM [OCBIJOM Ta NPUKIALOM TaKOIO yTBepJKEHHS Ta
3aXUCTY YKpPAiHCbKOI MOBM € TaK 3BaHa «aJiBOKaTCbKa 06a» B icTopil ['asnynHy, sika
NposIBUJIaCh B TOMY, 1110 CaMe YKPAiHCbKi aJiIBOKAaTU OpaJii HalbisibIll aKTUBHY y4acCThb
y MOJIITUYHOMY, €KOHOMIYHOMY Ta KYJbTYPHOMY KUTTI Kpal Ta 3aXUCTI YKPaIHCHKOI

MOBH.
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g momoBiAb NmpUCBAYEHA BHUCBITJEHHI LbOTO JOCBily Ha OCHOBi aHaJi3y
npaBHUYUX BUAAHb KiHLA XIX - moy. XX CT. BiJOMUX YKpaiHCbKUX NIPaBHUKIB.

Y 3B’I3Ky 3 LlMM NpeAMEeTOM BUBYEHHS CTa/iM YKpaiHCbKi NpaBHUYI BUJAHHS
HaykoBoro ToBapucTBa imeHi Tapaca llleBuenka «Haconuc npaBHuya» (1889-1900) ta
«Yaconuc mnpaBHMYa Ta ekoHoMiuHa» (1900-1912), a Takox BujaHHsa Coro3y
YKpalHCbKHUX aJiBOKaTIB — «KuTT4 i npaBo» (1928-1939).

Y HUX y pi3HUH 4Yac Ta pi3HMMHU aBTOpPaAMHU NiJIHIMAJUCh Ta 06TOBOPIOBAIUCH
BAXKJIMBI Ta CKJIaJHI Mpo6JieMH, 30KpeMa 100 BUKJAJaHHS YKPalHCbKOI MOBOIO Y
JIbBiBcbkOMy yHiBepcuTeTi (B. Poxkanbckuii, 1895) Ta Ha WHoro mnpaBHHYOMY
dakyabTeTi (C. AHicTpsaHcbkuM, 1901), cTOCOBHO NpPaBOBOIr0 CTAaTyCy YKpaiHCbKOI
MOBU Ta 3axXOJiB IOJ0 MOro NMOKpallleHHs Ta NpakTU4Hol peasisdanii (M. BosomuH,
1928; 0. Koccak, 1929; K. JleBunpbkuii, 1932; P. Jlom6uyeBcbkuii, 1934); mono
dopMyBaHHa mnpodeciiiHoi npaBHUYOi TepmiHosorii (K. JleBuubkui, 1889; T.
3auepkoBHuM, 1902; pegakuiiini cratti 1930), cTOCOBHO QYHKIiOHYBaHHSA
yKpaiHCbKOI MOBM y HoTapiaTi (1928) Ta iH.

ByB4Yaw4u NMUTAHHA 3aXUMCTY YKPalHCbKOI MOBHY, MU NIOBUHHI 3BepHYTH yBary
Ha TOrOYaCHUM MOJIITUYHUU Ta ICTOPUYHUU KOHTEKCT. Y 1772 p. ABCTpis oTpumaJsia
[asinyuHy y cTaHi KpallHbOTO 3aHenajly Ta 3yboxiHHsA. lllasxTa Ta Micbke HaceseHHS
30iAHI/IM Yyepe3 BiiHM, a CEJITHCTBO 3HeMaraJjio BiJi KpimaiTBa. ABCTPiMCbKUHN ypsij
3aCHyYBaB TiMHasii 3 HiMelbKOI0 MOBOI0 HaBYaHHS, Ki NPUULIJIMA HA 3MIiHY IIKOJIaM
€3YITCbKOT0, BaCUJiaHCbKOTO0 Ta MiapCbKUX OpPJEeHIB, Jle MOBAaMU HaBYaHHS OyJH
NoJIbCbKa i JlaTMHA. TakoXX OyJiM BIOPOBAa/KeHi OAHOKJACHI MmapadisyibHi IIKOJIU 3
YKpPalHCbKOI MOBOIO HaBYaHHA Ta TPU- | YOTUPHUKJIACHI LIKOJIU 3 HIMELIbKOIO MOBOIO
HaBYaHHS.

Y JIbBOBi 6yJi0 CTBOPEHO YHiBepcUTeT 3 yoTHpMa dakyabTeTaMd. Ha Tpbox
dakynpTeTax BUKJAJa/ld HiMelbKOI MOBO, a Ha GOTOCJI0BCHKOMY — JIATUHCBKOIO.
Take craHoBUIe yKpaiHCbKOI MOBM OyJio BKpail »KaJjwrifHe i He BijmoBigaso
TOr04YaCHOMY HaljioHaJ1IbHOMY CcKJ1aay ['annyuHu.

JlokTop mpaBa CranicnaB JlHicTpssHCbKMU y mpaui “IIpaBa pycbKoi MOBH y
JIbBIBCbKOMY YHiBepcuTeTi” nucaB: “[lUTaHe Nmpo mpaBa HallOl MOBU Yy JIbBIBCbKIiB
YHIBEPCUTETI HaJleXKaThb A0 06CATY NpaB HAPOAHOCTH B aBCTPIUChKiN AepxkaBi. Ha youi
CUX MpaB CTOITb HOpMa apT. 19 0OCHOBHOIO 3aKOHa MpPO 3araJjbHi NpaBa ropoxasn’. Y
cBoi npani C. HICTpIHCbKUU JOBOJAUTH, 10 PYChbKa-YKpalHCbKa MOBa Ma€ TaKi X
npaBa, SIK NMOJIbCbKAa YW HiMeIlbKa, i Lle € 3axullleHe 3aKOHOM. Y Iii mpali aBTOp
JleTaJIbHO BUBYMB IOJIOXKEHHSA LbOTO 3aKOHY Ta BapiaHTH MOT0 TPAKTYBaHb, a TAKOX

IHIIUX Mi/JI3aKOHHUX aKTiB CTOCOBHO CTAaHOBUILA YKPAIHCbKOI MOBH.
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3aBASKM TMOJIITUYHHMM 3MiHaM y ABCTpiMcbKik iMnepii y 1862 pouni Ha
npaBHUYOMY QakyJibTeTi JIbBIBCbKOTO yHiBepcuTeTy “llicapcbKMM po3mopsi/PKeHHAM
OyJi0 yCTAaHOBJIEHO AJis MpeJMETIB Jep>KaBHOTO iCIKUTYy CYAOBOrO [JiBi Ha/J3BUYalHI
KaTeJpy 3 PYCbKOK MOBOK BHMKJIaZI0BOK’, Mpo 10 nucaB b. PoxxaHbckuil y npani
“Pycbka MOBa Ha IpaBHUYIM BU/iJI JIbBIBCbKOrO YHiBep3uTeTy . BiH Tako 3a3Ha4uB,
10 “nepuiiid BUEMOK BiJ, HiMeIlKOi BHKJAZ0BOI MOBU 3p00JIEHO B KOPUCTb PYCbKOI
MOBH”. MOTHBOM TOTO pO3NOPS/PKEHHS OYB “HaMip, JaTU PYCbKill MOBi Ha MpaBHUYIM
Bif1i/1i BiANIOBIAHE MTOJIE ;0 HAYKOBOI'O pO3BOI0 i BUOOPA30BaHs, a 3apa30M 3amnobi>keHs
NpaKTUYHiN noTpebi”.

He mokpamujoch CTAaHOBHUILE YKpalHCbKOI MOBM 1 3a maHyBaHHA [losblii.
[Ipo6seMu QyHKIiOHYBaHHSI yKpaiHCbKOI MOBH OyJ/id MpeJMeTOM 3aHEeNOKOEHHS Ta
NOCTIMHOrO 0GrOBOPEHHS y KO0JIaX YKpaiHCbKOI MpaBoBOi esiTU. Y BUAaHHI “KutTsa
npaBo” € CTeHOrpaMa Hapa/iy, Ky ckjiukaB Cow3 YKpaiHCbKkuX AJIBOKATIB MiJ, HA3BOIO
“3a mpaBa ykpaiHCbKOi MOBU”.

Y cBoemy BucTymi A-p. P. lomb6uyeBcbkUi 3ayBakuB: “B ABcTpil MM Masiu B
ny6JIiYHIM XUTTIO MiJ OrJIAZ0M MOBU BeJIMKI MpaBa, B Cy/ax, B LIKOJAaX i MPHU KiHIi
HaBiTb y BilicbKy. Ha 6aHKOMaTax 6yJiM TaKO> HAallMCU B HAllikd MOBI. YPSAJHUKH MaJU
060BSI30K Bi/IMOBiaTU B Halllil MOBi, HaBiTh HerpoMa/isiHaM, HaBiTh YJeHaM iHIIOI
Hallil, KOTpi 3aroBOpWJIM MO YKpaiHCbKUM. A B CyJax MaJKd OOOBSI30K TaKOX
NPOTOKOJIYBaTU B YKPAiHCbKiN MOBI, 3Ha4UTb i BHYTPIiLIHE ypsiAYBaHHSA OyJi0 B 3acafi
yKpaiHCbKe Ha Hauwid TepuTopii. A He Tpeba 3abyBaTH, U0 B ABCTpii MU LIOHHO
3a4MHa/IM 60poThOy 3a mpaBa Hauioi MoBU. B [losblli yKpaiHCbKY MOBY BHUCYHEHO
30BCiM 3 LJeHTp. YPAAIB, 3 BiMCbKa, 3 3aJIi3HUL i T. . HiJle HEMa HAMMCiB B YKPalHChKIX
MOBI, @ B CyJax Ay:e oOMeXXeHO mpaBa Hauioi MoBU . llg mpomoBa Ayxe sICKpaBO
PO3KpHUBa€E CUTYaLil0, ¥ AKy NOTpanuJy YKpalHLi. Ase 4aCTKOBO IPOBMHA 3a TakKe
CTaHOBMUILe JieXKala Ha HUX CAMUX.

Y pepaxuiiHii craTTi “3 HalKX opraHizanii. 3a mpaBa MOBU” JOCUTb KPUTUYHO
OIL[iIHEHO CaMOCBiOMiCTb caMuXx yKpaiH1iB: “'oAi 3MaraTu 10 caMOCTiIMHOCTH, SIK Hallis
He I[IHUTb i He 6eperke B LI[0JIEHHOMY XHMTTIO CBOT0 HAMOI/IbIIOT0 CKapOy, CBOEI MOBU”.
B iHmoMy ypUBKY HanucaHo: “3aKOHH MPO MOBY JI03BOJIIOIOTh BXXMUBATHU YKPAiHCHKOI
MOBH B 30BHIIHbOMY YPSA0BAaHHIO TPOMa/] aAMIHICTpaLliMHUX, CIIbCbKUX | MICbKUX, HAa
TEPUTOPIi 3aKOHOM O3Ha4YeHiu. Ajie fiy>ke piZjko 6a4MMO HAMMCH | OTOJIOLIEHHS B YUCTO
YKpalHCbKHUX TI'poMajZiaX TaKOX B YKpalHCbKiA MOBi, a MOXXeMO HOTYBaTH 06e3Ji4
BMIIa/[KiB, IK yKpPalHCbKi TpPOMa/ifiHe ¥ CBOIX BJIACHUX YKPAIHCbKUX 'POMa/iaX, 0COOJIMBO

MiChbKHX, BXKHBAIOTb B IHUCbMi B 3HOCMHAX 3 TPOMa/ICbKUM yPSA0M MOJbCbKOI MOBU”.
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Ax npukaag rpoMassHCbKOI MO3UIil y peJlaKiiiHii cTaTTi “AAk 60pOHUTH NIpaB
yKpaiHcbKkoi MoBM” HaBeJieHO Jil afBokaTa 3 M. CTaHicaaBa Mocuda IapTuipkoro,
AKUW HagicaaB ckapry B llpesupito OkpyxHoro Cyay 3 NpPUYMHU HapyLIyBaHHSA
NOoCTaHOB 3akoHa 3 31 sunusa 1924 p. “B Ti »kas06i HaBiB BiH 143 BUNAJKiB, B IKUX
Ha3BaHI Cyu NpOTAroM pokKiB 1926, 1926 i nepiuol nosioBUHU 1928p., He 3BaXkar0yu Ha
BUpa3Hi OakaHHf NPUIMCAHI 3aKOHOM, BUTOTOBHWJIM i JOpPYy4YWJM CTOPOHAaM CBOI
110J1aro/PKeHHA TiJIbKU B NOJIbChKIH, a He TaK0 B yKpaiHCbKil MOBi”.

[li zZoKyMeHTaJIbHi CBilU€HHS € 3pa3KOM 60pOTbOM YKPaiHCHbKOI MPaBOBOI eJIiTH
3a IpaBO BUKOPUCTOBYBATHU YKPAIHCBbKY MOBY B YHIBEPCUTETCBHKIN OCBITi, B CyJOBUX
3acCijlaHHAX, AIJIOBOACTBI Ta iHIIMX CYCHiJIbHO BaXJIMBUX chepax. lled mO3UTUBHUH

JIOCBiJ HEOOXiZJHO Ta AOLIIbHO BpaXxOBYBaTH i Cy4acHil YKpalHCbKil NpPaBOBiM eJIiTi.

JlumeuHiok Kapina
JlvgiscbKull HAYyIoHa/bHULL yHIBepcumem

imeni Ieana PpaHka

INOHATTA NPABA Y NIOTJIAAAX CTAHICJIABA JHICTPAHCBKOTI'O
(HA OCHOBI AHAJII3Y ITPALI «3BUYA€EBE ITPABO - A COLIIAJIBHI 3B’A3KW»)

[IlnTaHHA NpUpOAM Ta CYTHOCTI mpaBa Oy/Md Ta 3aJUIIAIOTHCA BaXKJIUBUM
npeJMeTOM JOCHIPKeHHS Y OPUAUYHIN HayLi. fIK BYeHI MUHYJIUX eNoX, TaK i Cy4acHi
HAyKOBIlI pO3p0o0JISIlOTh Ta KOHCTPYKITbh Pi3HI KOHIENLil, miIXoAxu [0 PO3yMiHHA
npasa. Tak, HanpukaZ, y €Bponi Tenep OAHI€EI i3 MONYyJAPHUX KOHLENLiX MpaBa €
KOMYHIKaTHBHA, OCHOBHi MO0JIOXKeHHS1 Kol cpopMy/ibOBaHi y mpalli 6eJibriicbKoro
BueHOro Mapka BaH Xyka «lIIpaBo sk komyHikauis» (Oxkcdopa, 2002). B Ykpaini
npodecop II. M. PabiHOBHUY po3po6Jisie MOTPeOOBUM MiAXi A0 pPO3yMiHHS MpaBa.
(Ilompebose npagopo3yMmiHHA: KOHYenmya/bHd Xapakmepucmukd, espucmuvHull
nomenyia. — llpaBo Ykpainu. - 2014. - N2 5)

OaHak y Cy4dacHIM HOPUAWYHIA Hayli 3aJUIIAalTbCAd MaJIOAOC/TIIKEHUMU
NHUTAaHHSA PO3yMiHHA IpaBa B YKPAIHCbKIU NIPaBOBiM CaJIKHI, AKa Y paJaHCbKUU Yac
3aMOBYyBaJIachb Ta He JOCJiKyBaJlach.

OZHMM i3 BiJOMUX YKPAIHCbKUW IPaBHUKIB, IKUHM JOCJII/I>KYBaB IIOHATTS NpaBa
o6yB CraniciaB /IHiCTpssHCbKUH. Y 6araTbox Woro mnparsx, 3okpeMa «4oJioBik i Moro
notpe6bu B npaBHii cucteMi (1900), «[Ipupoani 3acagu npasa» (1911), «['eHesa ta

ocHOBH npaBa» (1923), «3arasbHa Hayka npaBa i nosituku» (T. 1, 1923), «I[lornsau Ha
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Teopil npaBa Ta fepkaBu» (1925) aBTop popMyBaB opUTiHa/IbHY KOHILENLil0 IpaBa K
OpraHi3oBaHMX COlliaJIbHUX 3B SA3KiB.

[IpaBoBa cniagmuHa CtanicaaBa JJHICTPSIHCBKOT O, 30KpeMa i MOro TpaKTyBaHHS
NpaBa, y MeBHIW Mipi € JOCHIKEHUMU Yy WPUAUYHIN JIiTepaTypi, 30KpeMa y npaysax
Angpycaka T. T, Bospnoro B. I, KoBang A. @., Mymuunku M., Onremyk K., PomoBcbkoi 3.
B., Crentoka II. b, Ycenka I. B. Ta iH. [IpoTe HezoCTaTHLO MpoOaHa/iI30BAHUMHU € LI
NUTAHHSA B OJIHIN 3 HOro NepuIuX Nnpalb «3BUYAEBE MPABO — a COLlia/ibHi 3B’I3KK», KA
byJsia ony6JiikoBaHa y 1902 poui B )kypHaJii «Haconuc npaBHUYA i EKOHOMiYHa» i B AKiH
BIleplle NOYMHAE LiJIiCHO GOpMyBaTHUCA HOT0 KOHIIEMNILifl TpaBa.

Heo6xi/iHO 3BepHYTH yBary Ha Te, 1110 aHaJIi3yI04M NOHATTS NPaBa, i y 3B’43Ky 3
UM NpPUPOJly 3BMYAEBOTO IpaBa, BUEHWHM OMNpall0BaB Ta MpoaHasi3yBaB HaMOiJblI
BaroMi Ha TOM 4ac npali iH03eMHUX, 30KpeMa aBCTPINChKUX Ta HiIMELIbKUX BYEHHX.

Ki1t040BO10 TE3010 BUEHOTO € T€, 1[0 IPaBO iCHYE TaM, Jie € COYIa/ibHI 368°A3KU —
caMme BiJi IbOTO MOMEHTY Ma€ UTU NoJaJiblie NOC/iI>KeHHSI IPUPOAY NPaBa K TAKOro,
Tak i 3BUYA€EBOro mnpama. Bijg camoro mo4yaTKy JiIOJCTBa OKpeMi 0COOM 3aBXAu
IIOEHYBAJIUCh Ta B3aEMOJIAIU 3 PI3HUX €KOHOMIYHUX NPUYUH. BUpilleHHsa BJacHUX
)KUTTEBUX MOTPeO 3aBXAW MPOCTille yepe3 pi3HOMAaHITHI couiasbHi 3B’s3ku. Tak
BUHUKJIA POJMHA, PiJl, IJieM'ss Ta HaWBULIi CTyHeHs B3aEMOJIl JiloJled — HapoJ, Ta
Jlep>kaBa. Y mepBicHOMYy colliyMi BxKe M0>XeMO MOMITHUTH, KpiM collia/IbHUX 3B’SI3KiB,
TAaKO0X 1 IpaBuJia NOBEJiHKU.

CranicnaB /IHICTpIHCBKUKA METOJOJIOTIYHO PO3BUBA€E MOHATTS IMpaBa,
NOPIBHIOIOYM MOro i3 3BUYasAMHU, €TUKOK Ta JepKaBolo. baueHHA HAyKOBLUA TakKe -
3BMYai € GpopMoI0 3/iiCHEHHSI eTUYHHUX 3aca/] MOoBeJiHKU JoAuHU. OfHAK, IPaBo €
Osv>kde eTULi aHDK 3BUYal, 00 pO3yMi€ CycHiJibHe XUTTS 3 NOCJISAY MpaBUJI
noBe/liHKY, a He ¢akTy. Ase K (pakT, 1[0 YACTO MOBTOPHETHCSA CTAE MPABUJIOM
NOBEeJ[iHKU CYCIiJIbCTBA TaK i 3BUYall Ma€ be3nocepe Hil 3B's30K 3 npaBoM. [IpaBo €
couiaJbHO-eTUYHUM MIHIMYMOM.

Ha npymky CraniciaBa /IHICTpSAHCBKOro, Npvpoa IpaBa He y 30BHIUIHIM
NPUMYCi, a y BHYTPillIHbOMY, MOpPaJibHOMY. «CyTh IIpaBa He JIeXXUTb Y 3BEPXHIM, ce6TO
¢i3nyHIM NpUMyci, asie mij MeBHUM 3IJIS/0M Y2Ke Y MOpaJibHiM, 1110 IOCTA€E cepes, JaHol
CyCliJIbHOCTU»». [IpoTe y JepxKaBi 3aBXAU Li JBa BUAU IPUMYCY CIiBICHYIOTb.
HaykoBenb NponoHye po3rasaaTy N1paBo gK Take, 1110 BAHUKJIO 10 lep>KaBy, a caMe — B
coliaJibHUX 3B’sI3Kax JitoJlel. Take nmpaBo € eTUYHHUM MiHIMyMOM TaKoro 3B’sI3Ky, a 3
BUHUKHEHHSIM JiepKaBU 1lle U «ycCBsiUeHe» aBTOPUTAPHOIO BJAZ0I0 (30BHIilIHIM
npumMmycoM). Hagasi Taka aBTopydTapHa BJiaJla BUOUPAE 3 yCbOr'o 3arajy colliaJibHO-

€TUYHHUX HOPM HaﬁBa)KIIPIBiH.Ii, AKl CTalThb IIpaBOBUMHW HOPMaMH. A TOMY Jinlie€ B
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Jlep>kaBi € 30BHIIIHIA NpPUMyC, a B IHIIMX COLiaJIbHUX Tpynax - BHYTPIillHiH,
(MOpasibHUH, ICUXOJIOTIYHHUM ).

Y 3B’A3Ky 3 LMM aBTOp OOTrpYHTOBYE LHMBijdi3aljiiilHe 3Ha4eHHs IpaBa.
«CTaBig4u B NOHATIO MpaBa IMaHYo4ol Teopil Ha piBHI 3i 3BEPXHIM NPUMYCOM
MOpaJibHUM, BiIKPMBAEMO B NMPUPOAHIN croci6 LuBiji3aliiiHy Micilo nmpaBa B icTopii
JIIOZCTBA.

Takox BaXXJIMBUMHU ijesIMHU 11010 NOHATTA npasa CTaHicsaBa /JJHICTpAHCHKOTO
OyJiu TBepJ KeHHS MPO KWOTro 3B’A30K i3 moTpe6aMu JOAUHU. «lleplli YUHHUKH, L0
BIJIMHYJIU HA IOBCTAHHE MPaBa, € eKOHOMi4YHOI BAayi. He 6ys10 6 npaBa, KoJ11 6 40J10BiK
He MaB HiSIKUX MOTPeO, Ta KOJIM 6 3MaraHHE [0 3aCIIOKOEHHE BJIACHUX — QPiI3UYHUX, YU
iHTe/leKTyaJIbHUX — NOTPeO, He OyJI10 6 y 4OJIOBiKa NEPBICHUM, BPO/>KEHUM HAKJIOHOM.
«Ta i NoHATE MpaBa He MOXKHA MOJAATHU 6e3 OrJAAY Ha CI0 eKOHOMiUHY CTOPOHY — TO
TOJIOBHO i3 TOTO MyCUTb BUXOJAUTHU IIOHATE IpaBa in concreto».

OpuriHaJIbHMMHU Ta LiKaBUMU € TBEPJPKEHHS aBTOpPa PO B3aEMOJII0 IIpaBa Ta
JlepkaBU. «/[o TOHATA MpaBa He Tpeba aHi Jep>kaBy, aHi JiepkaBHOT0 NpuMycy». [Ipote
aBTOp [ZIONIOBHIOE, 1110 «HE MOXHa 3allepedyrTH, 1110 Y PO3BOI0 IIpaBa B iCcTOpil JII0ACTBA
rpae Jiep>kaBa Ay:Ke BU3HA4YHY poJib». «HopMM mpaBa, CaHKIiOHOBaHI Jep>aBolo, ce
3aKOHM. BeAki iHIII HOpMHU NpaBHI, 1[0 He MAlOThb JepXKaBHOI CaHKIIii, aje Bce-Taku
HOCATb Ha COOi aBTOPUTATHUBHY MapKy APYTUX COLia/IbHUX 3BA3KIB, IPeACTaBISIOTbCS
AK [IpaBO 3BUYAEBEY.

BigTak, CtaHicsaB JIHICTpAHCBKUM Y CBOI Npali «3BAUYa€EBe PABO — a COLia/IbHI
3B’SI3KU» BKas3ye, 110 NPAaBO BUHHUKAE 3 COLLiaJIbHO-ETUYHUX NPaBUJI, 10 TBOPATbHCS
cepe/; CycHiJibHUX 3B’s13KiB. BiZimoBiIHO HEe Ma€ 3HAUYEHHS YU € TaKi CycHiJibHi 3B’I3KU
cepej 4JieHiB CiM'l YM cepe/J] iHIIMX COLliaJIbHUX TPyN HaceJieHHS. A/)Ke B KOXXKHOMY
coliaJibHOMY 3B’I3KY € €TU4YHI IpaBUJIa, a OTKe icHye npaBo. OjHaK, He KO>KHa eTHYHa
HOpMa € paBoBolo. [I[paBOBOIO € JiMIlle Ta HOPMa, 1110 € HalBaXK/UBilI010, condicio sine
qua nhon, Ka BperyJbOBYE CycClliJibHe )XUTTA. [IpaBo 3a CBO€ NPUPOLOI0 € CKJIALHUM
colliaJIbHUM SIBHUIIEM, 1110 3aJIEXKHO BiJi 3MiCTy coliia/IbHUX 3B’A3KiB, CIOYATKy iCHYE y
dopMi eTuyHOr0 MiHiMyMYy, AaJi Ik 3BUYal, KOJIU YTBOPHOETHCS AepKaBa — sK 3aKOH,
aJie BOJHOYAC 3aJIMIIAI0YUCh ICHYBATH 1 IK 3BUYaM.

TakuM 4YuHOM, cPopMOBaHi Ie y mnepmux npauygax noragad CraHiciaBa
JIHICTPAHCBHKOT0 PO MOHATTSA IPpaBa MalOTh BaXK/IMBe 3HAaYeHHH i B CyYaCHUX YMOBAxX 3
OrJISIy Ha MOMYJSPHICTh KOMYHIKaTMBHOIO Ta MOTPe6OBOro MmixXo/iB A0 pPO3yMiHHSA

1paBa, Ta NOTPeOYIOTh HAJIEXKHOTI'0 BpaxyBaHHA Ta BiJ0OpaXKeHHA Y OPUJUYHIN HAYLL.
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Hamasavuenko Bikmopis - MazdaseHa
Jlbgigcbkull HAYIOHA/IbHULL YHIBEpcUmem

imeni Ieana PpaHka

INTPOBJIEMA BUSHAYEHHA IIPABOBOTI'O CTATYCY WITYYHOI'O IHTEJIEKTY

Ha noyaTKy po3BUTKY nepej, lepKaBow CTOSJIY 3aBJaHHA 1110/,0 3abe3Me4YeHHs
IIPaBOBOTO peryJl0BaHHSA CYCIiJIbHUX BiJHOCHH, 3 YaCOM BUHHUKJIA NOTpeba BU3HAHHSA
PIBHOCTI ycCiX Cy6’€KTiB, 4iTKOr0o 3aKpilJieHHs iX npaB Ta 000B’sI3KiB Ta BU3HAYEHHS
1/ISIXiB 3a6e3MedyeHHsI MUPHOTO CHiBiCHYBaHHS.

Ha noyaTtky 21 cToJIITTA BXe IOCTAa€ NUTAHHSA He JIMILE NPO BU3HAYEHHH
NpaBoCy6’€KTHOCTI Ppi3UYHHUX TA OPUAUYHUX 0Ci0, a ¥ TAKOTO CrieliMPivHOro ABUIIA K
LITYYHUH iHTeJIeKT. B gedkux JpKepesax NOCTAaHOBKA TAKOTO MUTAHHS, IK TAKOTO, 110
noTpebye 3aKOHOAABYOIr0 PETyJ/I0BaHHS, PO3TIALAAETbCA K OPUAUIYHAN POMAaHTHU3M,
a HiIK He K Ba)XJIMBHUM HanpsM MaWOyTHix pedopMm. Ha Mow aAyMKy, cTpiMKui
PO3BUTOK HAayKU Ta TEXHIKU CTABUTH llepe/ IPaBOM i iep>»KaBOl0 HOBI BUKJIMKH, OJUH
3 IKMX 1 CTOCY€ETbCSl BPETYJIIOBaHHS CTATYCy IITYYHOTO iHTEJIEKTY, pO3pOOKU SKOTO
aKTUBHO BeJyThCH, INONPHU 3arajJbHOJACBKUMN CTpaX, LOA0 Pe3yJIbTaTIiB JOCATHEHDb Y
uin chepi.

lITyynuit inTenekt (aHru. Artificial intelligence, Al) — po3zin koMn'roTepHOi
JIIHTBICTUKM Ta iHPOPMATHKH, 1[0 3alMaAEThCS popMaJiisallielo npobJseM Ta 3aB/aHb,
SKi HaraAymTb 3aBJaHHS, BUKOHYBaHi JiioguHO0. [Ipu 11boMy, y 6GiIbLIOCTI BUMIaJKiB
aJITOPUTM BHUpillleHHS 3aBJaHHS HeBijoMUU Hanepe[. To6TO, Lle 03Ha4Ya€e CTBOPEHHS
KOMI'I0Tepa, SIKMM MaTHMe 3MOTYy NpUMMaTH ippalioHa/ibHI pillleHHs 100 pi3HUX
KUTTEBUX CUTYyallil, K 1le pooUuTh JogrHa. [Ipy oMy QyHKIIOHYBaHHS WITYyYHOTO
iHTesiekTy nepenbayae HOro caMoOHaBYaHHS, OKPEMO BiJj BJJaCHUKA Y4 PO3POOHUKA, 3a
JIOTIOMOT010 JIOCTYIY /10 BCeCBITHBOI Mepexi [HTepHeT. [cCHyBaHHS TaKoro crenu@iyHo
06’ekTa (abo cy6’eKkTa), p03yMOBa AiIJIbHICTh IKOT'0 HE MOCTYNAaTUMEThCS JIIOJAChKIN U1
Oyae HabJMKeHA A0 Hei, 3yMOBJIIOE MPOO6JIEMY I10[0 BU3HAYEHHS WMOro NMpPaBOBOrO
cratycy. lllo BiacHe i B6AYaETbCSA ChbOTOAHIIIHIM CyCHiJIbCTBOM sIK 3arposa, ajpke
JIOCBiJl TOKa3YE, 110 Ti peyi, Aki 6ysu paHTacTukorw 50 pokiB ToMy i Bijo6pakaiuch
Julle y ¢isibMax, 3apa3s nepebyBarTh y I0OyTOBOMY 3acTocyBaHHi. Tak camo i ocTpaxu
11010 3aXOIJIEHHA JIIOACTBA LWITYYHUM IHTEJIEKTOM Ta WOTO0 CBiTOBe NMpaBJIiHHA HaJ,
JIIOIbMU 3YMOBJIIOE MPU3YIIMHEHHS NPOEKTIB 3 JOCHiP)KEHHS 1IbOTO SIBUIIA, ab0 X iX
YKOPCTKe peryJloBaHHS | 0OMeXXeHHd BM3HAa4eHMMHU paMKaMH, 3a /i 3abe3ne4yeHHs

KOHTPOJIIO HaJl PO3BUTKOM MOJiH.
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Mos no3unig Taka, 1110 paHO 4YM Mi3HO, 3a 3r0J010 JIIJCTBA YU 6€3, TEXHOJIOTI]
JOCATHYTH TAKOrO PO3BUTKY, L0 MM 3ILITOBXHEMOCH 31 IITYYHUM IHTEJIEKTOM, 1 TOAI
NOCTaHe HEeOOXiJHICTh yBeJEeHHS MOro B CYCIJIbCTBO i 3abe3mneyeHHs CTabi/IbHOCTI
PO3BUTKY JIIOJACTBA. 3 OIJIAAY Ha Iie He JIOTIYHO YHUKATH 3a3HAYeHOro NMUTAHHSA Ha
eTamni oro 3apojkeHHs. ByjiacHe Hallol0 nmepeBarolo € Te, 110 SBUIIE, Lile He HabyJ10
NOLIUPEHHA | MU B 3MO031 34 {CHUTH MOTO pery/l0BaHHA [0 IOABU IPABOBiJHOCHH, a He
TaK $fIK ILle pPOOUTbCA 3a3BUYAM, WHIYKATH ULJISXU pPeryJjrBaHHS BXe HasBHUX
IPaBOBIJHOCHH.

3arajioM HayKOBLAMU PO3TJIAAA0ThCA Pi3HI NiAX0AM 10 BU3HAYEHHA BiOBIiAl
Ha NUMTaHHA: «YUM € poOOT y Cy4aCHOMY CyCHiJIbCTBi?». 3BiCHO TaK0X NOTPiOHO OpaTH
Jl0 yBaru npo 110 KOHKPeTHO BeJleThCS MOBa. 34e01/IbLIOrO Lie CTOCYEThCSA 6€3MIJIOTHUX
MalllMH, Y¥ IHIIOro BUAY pPOOOTIB, IKi BUKOHYIOTh NEeBHI OJHOMaHITHI QyHKILii 6e3
y4acTi JIIoJUHU. B TakoMy BUINaJKy PO3MOBCIO/PKEHOK MPO6JEMOI0 € BU3HAYEHHA
cyb6’eKTa, AKUM HeCTUMe BiJANOBiJa/IbHICTh 3a LIKOJY 3aBJaHy [iJIbHICTIO TaKOro
pob6orTa.

[IpononyeTtbcA:

- [lepmnid migxiz: BiAMOBiA/JbHICTH MOBHWHHA Jie)KaTH Ha BUPOOHHUKOBI,
BJIACHUKOBI a60 0c06i, 10 ekcnyaTye poboTa. [Ipyu nboMy 3as1exKHO BiJj KOHKPETHUX
006CTaBUH TaKa BiZjOBiJa/IbHICTb PO3/AiNSAETHCA MiXK HUMHU Y pi3Hii Mipi. Takui migxiz,
Ha MOK0 JYMKY, MOX€ BUKOPUCTOBYBATHUCb Yy THUX BHUIIAJKaX, AKIO B MpoLeci
BUPOOHUITBA (3 BUHU BUPOOHUKA) B CUCTEMI pOoOOTa CTajsach IOMUJIKA, Y4 BOHA OyJsa
crenjiaJbHO 3aKJajJieHa, abo X y BUNAaJKy, KOJIA BJACHUKOM UM iHIIOKW 0C000I0 06yJi0
Crieljia/IbHO BHeCEeHO 3MiHU [0 MNpOrpaMu YU TEXHIYHOI CXeMH, L0 IPHU3BeJIO [0
3aB/laHHA LIKO/U.

- Jpyruil mifgxiA: HajaHHA pobOTYy cTaTycy cyO’ekTa mpaBa. B npomy
BUMAJKY CJiJl TOBOPUTHU NP0 pOOOTIB HAZiJIEeHUX HITYYHUM iHTEJeKTOM, siKi X04 Ail0Th
3TiIHO MpOrpaMH, ajie MIPUUHATTA pillleHb SKUMH € HACTIJIbKUA CKJIaJHUM IpPOIECOM,
10 BiH MOXXe OyTH NPUPIBHAHHWM, A0 aKTy MOBEJIHKMU JIIOJAUHU. TOOTO IITY4YHUH
iHTeJIeKT, Ha MiAcTaBi AOCTynHOI KWoMy iHopmallii, po6bMTUMe BUCHOBKH 1I0/I0
KUTTEBUX CUTYAIlil i 3riHO [UX BUCHOBKIB Oy/JyBaTUMe CBOIO MOBEAIHKY. 32 TaKUX
06CTaBUH pO3IJSA[ATH WKOAY 3aBJaHy TaKUM poOOTOM, siIK TaKy, 3a sIKy NOBHHEH
BiZiOBiJaTH OAWH 3 HaBeJeHUX CYO €KTIB y HmeplIOMY MiAXOAi, HA MO AYMKY, He
NpaBUJIbHO. AJ’Ke MTOCTAE MUTAHHS: «fKII0 Yy MUCASIYOro Cy0’'€KTA € BJIACHUK, AIKUU He
Jiille Hece L[0JI0 WOT0 Aid BiANOBIAAJBbHICTb, ajle U Ma€ NpaBa Ha HbOTO, YU He
O3HayaTHMe Ille BiJHOBJIEHHS1 pabcTBa, ajse B iHmiA ¢opmi? [logo wITYy4HOrO

IHTEeJIeKTY.»
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Ak Ha MeHe, LIi ABa iIX0AM CTOCYIOTHCA Pi3HUX 32 CBOIM TEXHIYHUM PO3BUTKOM
aBUIl. ['oCcTpillMM € NMUTAaHHA BU3HAYeHHS MOJIOXKEHHA y CyCHJIbCTBI pob60Ta, 110
Ha/liJIeHUd WTY4YHUM iHTeseKTOM. Takoro, 1o 6yje 30BHI MOJAIOHHUM A0 JIIOJUHH,
3MOXe PO3MOBICTH MPO CBOI eMOLil, Mpil i CTOCYHKHU 3 IHIIUMHU YJIeHAaMU CYCIiJIbCTBA.
BiiacHe B MexKax I[bOr0 MOJIATAE HEOOXiAHICTh BUIlepeIKeHHsI HAaMH TMO/iH.

Y craTTax moA0 Li€i mpobsieMaTUKUA PO3IJIAAAlThCA MiAX0AU peryJaoBaHHSA
JiIIBHOCTI pOGOTIB BKe HAa MOMEHT iXHbOI'O PO3MOBCIO/PKEHHSI Y CBIiTi i aKTUBHOI
y4acTi y cycniJibHUX npouecax. f »x BBaxato, 1[0 NOTPiOHO Hamnepe[, y6e3nedyuTH cede
Bil MOXKJIMBUX KaTAaCTPODiUHUX HACJIIKIB, TAKUX SIK BAKOPUCTAHHS PO6OTIB SIK 36poi,
Yy BUMHEHHS HMMHU 3JI0YMHHUX [id. Llle 30KkpeMa MOXJ/IMBO LIJIIXOM PO3POOKHU TaK 60U
MOBUTHU «KojeKkcy CHiBXUTTSI», TOOTO 3BOJYy HOPM, sKi 3aKpIilJIIOIOTb: OCHOBHI
INPUHLMUIIM | 3acajy iCHyBaHHA NPABOBiJHOCUH y CYCNIJILCTBI, 0OCHOBOIIOJIOXHI IIpaBa
JIIOJIeW Ta 3arajibHi IIIHHOCTI CycnijibcTBa Ta iHie. Takun «Kogekc CliBXUTTS» MaB OU
BHOCUTHUCH B OIlepaljiiHy CHUCTEMY Illle Ha NEePBHHHUX eTamnax CTBOPEHHS KOXXHOTO
OKpeMOro UITY4YHOTO iHTeJIEKTY, IK MOT0 HeBi/l EMHA YaCTUHA, 6e3 IKOi iCHyBaHHS CTa€
HEMOXJIMBHUM, a IOPYLIEHHA HOPM AKOTO0 He J0IyCKaTUMeTbC CUCTEMOIO.

HarsnsgHuM f0Ka30M TOrO, 1110 CBIT CTOITh Ha OPO3i CHIBXUTTS 3 p0OOTaAMHU, €
BUIIaL0K HaJlaHHA po6oTy Codii rpomagsaHcTBa CayziBcbkoi Apasii. BiacHe guia niel
JlepKaBU 1l BUKJIWKAE psiJ, 3aluTaHb, TakKuxX fAK «fkoMy cy6'eKTy HaJaHO
rpoMagsgaHcTBO? [1lo 03Ha4yae 3B’A30K Jep:kaBy 3 HUM?». AJie He Jinlle AJ15 Jep>KaBy, aje
Y JIJ1 BCbOTO CBITY.

CraHoM Ha 3apa3 MNUTAaHHA LITYYHOTO IHTeJIeKTy 1 3aKpilJileHHa WOoro
NPaBOBOr0O CTATYCy 4acTillle 06TrOBOPIOETHLCA B Pi3HUX CTATTSAX B Mepexi IHTepHeT,
HAyKoBe JOCJi/pKeHHSI LbOro0 IMWTAHHA JIMIIE PO3NOYUHAETHCA. 3BaXKal4ud Ha
aKTyaJIbHICTb i OCOOJMBUN XapaKTep MUTaHb, 1 IJIAHYI MNOJaJbliie AOC/iPKEHHS
TEMAaTHKU 3 MEeTOK BHUPOOJIEHHS NiJAXOAIB 10 MOOYZ0BU B3aEMOBIJHOCHUH JOAEN Ta

pO6OTIB 3i LITYYHUM iHTEJIEKTOM.

Jan Pietruczuk

INSTYTUCJA OMBUDSMANA W POLSCE I KAZACHSTANIE - ANALIZA
POROWNAWCZA

Celem wypowiedzi jest przedstawienie instytucji ombudsmana jako jednego z
wyznacznikéw demokratycznego panstwa prawa i zaprezentowanie réznic w sposobie
funkcjonowania tej instytucji w Polsce (Rzecznik Praw Obywatelskich) i Kazachstanie

(Pelnomocnik Praw Cztowieka). Analiza Srodkéw ochrony praw cztowieka i obywatela



Marepiasmm konpepeHnii, 20-21 kBiTHa 2018 poky, M. J/IbBiB

na obszarze bytego bloku wschodniego wskazuje na znaczaca niejednolitos¢ w
podejsciu do dziatania instytucji ombudsmana na tym, niegdys$, podobnym ideologicznie
terenie. Polska, w ktorej ustanowiono Rzecznika Praw Obywatelskich jeszcze w roku
1987, jest pionierem w zakresie ochrony praw cztowieka na tym terytorium. Wzrost
znaczenia tych praw w strefie panstw powstaltych po rozpadzie Zwigzku
Socjalistycznych Republik Radzieckich zacheca do podejmowania badan nad
rozwigzaniami przezen przyjetymi. Przyktad Kazachstanu, kraju pretendujacego do roli
lidera w Azji Centralnej i jednocze$nie chcacego rozwija¢ pozytywne stosunki z
europejskimi organizacjami miedzynarodowymi - Unig Europejska, OBWE, czy Rada
Europy, umozliwia dokonac¢ interesujacg analize. Badania oparte zostaty w pierwszej
kolejnosci na obowigzujacych aktach normatywnych. W przypadku polskiego Rzecznika
Praw Obywatelskich sg to Konstytucja RP z 02.04.1997 r. oraz ustawa z dn. 15.07.1987
r. o Rzeczniku Praw Obywatelskich. Podstawy funkcjonowania kazachskiego
Pelnomocnika Praw Cztowieka zostaty okreSlone w dekrecie Prezydenta Republiki
Kazachstanu z dn. 19.09.2002 r. Nr 947 (Yka3s [Ipe3ugenTa Pecny6sinku KazaxcTtaH oT
19 centsa6psa 2002 roga N2 947 06 y4pexxJeHUU JOPKHOCTH YNOJHOMOYEHHOIO MO
npaBaMm d4esioBeka). Ponadto w badaniach postuzono sie corocznymi raportami
wymienionych wyzej ombudsmanéw, ktére pozwolity dokladnie zapozna¢ sie z
analizowang materia. Interpretacja materiatu badawczego pozwolita doj$¢ do wniosku,
ze najwazniejsze organy odpowiedzialne za ochrone praw cztowieka i obywatela w
Polsce oraz Kazachstanie rdznig sie od siebie na wielu ptaszczyznach, takich jak, m.in.
cechy konstytutywne ombdusmana, sposdb powotywania, zakres obowigzkow, czy
posiadane uprawnienia. Pozyskane wyniki wskazujg na odmienno$¢ kazachskiego
Pelnomocnika Praw Czlowieka, ktéry w poréwnaniu z polskim Rzecznikiem Praw
Obywatelskich - prezentowanym wzorem ombudsmana na terytorium Europy
Srodkowo-Wschodniej - odbiega od europejskich rozwiazan przyjetych dla instytucji
tego typu i charakteryzuje sie oryginalnymi cechami (np. Petnomocnik wybierany jest
przez organ wladzy wykonawczej, w tym przypadku Prezydenta, a nie ustawodawczej,
jak ma to miejsce w Polsce i innych krajach europejskich). Nalezy jednak zaznaczy¢, ze
istnienie tego typu organu w Kazachstanie zajmujgcego sie pozasagdowa ochrong praw
cztowieka i obywatela oraz posiadajacego SciSle okreSlone w prawie kompetencje do
podejmowania spraw, jest niewatpliwie pozytywnym zjawiskiem w dazeniu do
dostosowania sie do europejskich standardéw. Budowe systemu ochrony praw
cztowieka i obywatela w Kazachstanie w oparciu o instytucje ombudsmana nalezy
oceni¢ jako stuszny krok w strone upowszechniania modelu europejskiego

konstytucjonalizmu oraz ksztaltowania §wiadomosci prawnej w tym kraju.
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KOHCTUTYLIMHE IIPABO TA KOHCTUTYLIIHMHU MTPOLIEC

bosw OaekcaHdp
JIbsigcbkull HaYioHA/IbHULL YyHIBepcumem

imeHi Ieana PpaHka

JIOBPOBLILHE OB’€IHAHHS TEPUTOPIAJIbHUX TPOMA/I IK CIIOCIB
3ABE3NEYEHHA KOHCTUTYLIIHHOT TAPAHTIi HA MICLIEBE
CAMOBPS/IYBAHHA B YKPATHI

3akoHoM Ykpainu “IIpo MicueBe camoBpsiiyBaHHSI” Ta EBPONENCbKOI0 XapTi€lo
MICL€BOTO CaMOBPAJLYBAHHSA, aKUEHTOBAHO, 1110 MiclileBe CaMOBpAJLYBAaHHA — lie He
TIJIbKU IIPaBo, 1110 TapaHTYETHCA [ep>KaBolo, a ¥ peasibHa 3aTHICTb Ta CIPOMOXKHICTb
TEPUTOPiaJIbHUX TPOMa/], Ce6TO KUTEJIB CiJ, ceJull], MiCT CaMOCTiiHO BUPilllyBaTH
IUTAHHA MICLIeBOTO 3HA4YeHHHd, a KpIM TOro, 3JaTHICTb NpeACTaBHULbLKUX OpraHiB
MICLIeBOr0 CaMOBpsAJAYBaHHA 3JIMCHIOBATH PeryJIIOBaHHA Ta yIpPaBJIHHA CYTTEBOIO
4yacTKo ny6JsiyHux cnpaB. Ilig ByiacHy BiAnoOBiAaJ/IbHICTb, B iHTepecax MicleBOTO
HaceJIeHHA Y MeXkaxX 3akoHiB Ta KoHcTUuTyLii YKpaiHu.

Y crarTi 7 KoHcTUuTyLil YKpalHU 3a3HA4Ya€ThCA, 0 B YKpaiHi BU3HAETHCA |
rapaHTyETbCA MiclleBe CaMOBpsAyBaHHA. BTiM, Taka rapaHTida He Morsa O0yTH
peaJiizoBaHa 6e3 poBeJieHHsI pedOpPMHU MiClleBOr0 CaMOBpPsiIyBaHHS B YKpaiHi. Y ToMmy
YUCJI LJIAXOM 00'€JHAHHS TEPUTOPiaJIbHUX TPOMa,

Y crarTi 140 KoHcTuTyLil YKpaiHu BKa3aHo, o MicueBe caMOBpAAyBaHHA €
NpaBOM TepPUTOpPiaJIbHOI TPOMaJd — KUTeJIB cesia YA JOOpPOBIIBHOIO 06'€JHAHHSA Y
ClJIbCbKY TPOMajly »KUTeJIiB KiJIbKOX CiJI, ceJiuiia Ta MiCTa — CaMOCTiIMHO BUPIIIyBaTH
NUTAHHA MICIeBOro 3HayeHHA B Mexax KoHcTuTynii i 3akKoHIB YkKpaiHH.
BuiieHaBe/jeHOIO HOPMOIO OyJI0 3aKpilJieHO KOHCTUTYLiHHY NpaBOCYO €KTHICTh
TEPUTOPIaJIbHOI TPOMaZy, BU3HAUYMBLIY, L0 caMe 1M HaJIeXKUThb NIPaBO Ha 3/iMCHEHHA
MiCLIeBOrO0 CaMOBpSyBaHHSA, 1 peasiisyeTbCd BOHO B CaMOCTIMHOMY BUpilleHHI
rpOMa/ior0 NMUTAHb MiCLIeBOro 3Ha4eHHA B Mexax KoHcTtuTyuii i 3akoHiB Ykpainu. Lle
KOHCTUTYL|illHE  TOJIO)KEHHSI  BUMarae (QopMyBaHHI Ta  (QYHKLiOHYBaHHS
TEpUTOpiaJibHOI TpoMaAX SK [Ji€3AATHOrO Cy0'€KTA, COLiaJibHO Ta MOJITUYHO
aKTUBHOTO, CIPOMO>KHOTO Ha epeKTHUBHE YIPaBJIiHHS BJAaCHUMU CIpaBaMH.

[IpoananizyBaBimin KoHnenuiro pe¢opMyBaHHA MiCIIeBOr0 CaMOBpPAAYBaHHA Ta
TepUTOpPiaJbHOI OopraHisalii Bjaau B YKpaiHi Big 1 kBiTHA 2014 poKy, 3ayBaXKKUMO, 1110

JlaHUM HOPMAaTUBHO-NPAaBOBUM aKTOM OyJI0 BHM3HAaHO HECHPOMOKHICTb peaJiizaLil
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OKpeMHX KOHCTUTYLIIMHO-IPAaBOBUX HOPM, 30KpeMa HOpPM y SKHUX TapaHTYETbCH
MiclieBe CaMOBpPsIlyBaHHA B YKpaiHi 6e3 MpoBeJjeHHSA KOMILJIEKCHOI peOpMH.

Y BUlleHaBeJeHOMY HOPMAaTHUBHO-NIPAaBOBOMY aKTi OKpeCJIeHO, 1110 PO3BUTOK
Mic1eBOT0 CaMOBPsIlyBaHHS PAaKTHUYHO 3/]il1CHIOBABCS JIM1lIe HAa PiBHI TepUTOpia/IbHUX
rpoMa/; MicT 06/1aCHOT'0 3HAUY€HHS, OCKiJIbKU MepeBaXkHa OiJIbLIICTh TePUTOpPiabHUX
rpomaj 4yepe3 iX HaJMipHy NOJpiOHEHICTb Ta HaA3BUYAMHO CJAAaOKy MaTepiajibHO-
¢diHaHCOBY 6a3y BUSIBUJIMCS HECIPOMOXKHMMH BUKOHYBATH BCi MTOBHOBAXKeHHSI OpraHiB
MicL,eBOro CaMOBpSA/yBaHHS.

Jlo moyaTky mnpouecy pedOopMyBaHHS MiCL[eBOrO CaMOBpPSAyBaHHA Ta
TepuTOpiasibHOI opraHisalii Bj1agyd B YKpaiHi, y TepUTOpiaJibHUX IpoMajJ, He OyJio
peasibHOI 3JJaTHOCTI Ta CIPOMOXHOCTI y Tikd Mipi BHpillyBaTU NMHUTAaHHSA MiCLleBOI'0O
3HaueHHs, abu CTBep/PKYBaTH, 10 HopMa cTaTTi 7 KoHcTuTynii Ykpainu mMorsia 6yTu
BUKOHaHa.

[IpuAHATTAM HOPMATUBHOI 6a3U A1 3[jiiCHEHHS 00’ €IHAHHSA TEPUTOpPiaJIbHUX
rpomMaj, y SKild LeHTpaJbHe Micue 3aiiMae 3akoH YkpaiHu “llpo go6poBiibHe
06’e/lHaHHA TepuTOpiasbHUX rpoMas’ Big 05 arotoro 2015 poky, Aep>kaBa NOBUHHA
OyJsia rapaHTyBaTHU MOXJMBICTb peaJiidallii mpaBa Ha MiclileBe CaMOBpsIlyBaHHs. A Te,
4yl 3’BUTHCS peasjibHA 3J]JaTHICTh Ta CHPOMOXKHICTb y TepUTOpiaJIbHUX TpoOMaj B
JOCTaTHIM Mipi BUpIlIyBaTHU MUTAHHA MiCLLeBOro 3Ha4eHHS — 3aJIeXKUThb BiJl OpraHiB
MIiCLeBOTO CaMOBPAAYBaHHA, OCKIJIbKM CaMe BOHM KOMIIETEHTHI IPUUMAaTU pillleHHA
npo A06pOoBiJibHE 06’ €AHAHHSI.

3 npuHATTAM 3akoHy YkpaiHu “Ilpo  g06poBisibHe 00’€/IHAHHS
TepUTOpiaJibHUX TpoMajy’, 6yJI0O OKpecJeHO Npoleaypy o6’€AHAHHS TpoMaj, BTiM,
peasibHi 3acobu, sfKi 06 3abe3neyrnsid CIOPOMOXKHICTb TepUTOpiaJIbHUX TpoMaf
BUpIillyBaTU MHUTAHHS MiClleBOTO 3HayeHHs OyJu 3abe3nedyeHi TaK 3BaHOIO
“Or0/PKETHOI0 AelleHTpaJlizaliern”, ce6To npuuHATTAM 28 rpyaHa 2014 poky 3akoHiB
Ykpainu «Ilpo BHeceHHs1 3MiH J0 BrogxeTHoro kojekcy YkpaiHu 1mogo pedpopmu
MO0/ KeTHUX BilHOCUH» Ta «[Ipo BHeceHHs 3MiH A0 [lolaTKOBOr0o KoZieKCy YKpaiHu
Ta JlesIKMX 3aKOHOJABUMX aKTiB YKpaiHU 111010 T0IaTKOBOI pebopMu».

HaliBa>x/IMBIlIMMU HOBOBBEAEHHSIMM J[AHOTO NAaKeTy MOXEeMO Ha3BaTH
3alMo4yaTKyBaHHS NPSIMUX MDXKOIO/P)KETHUX BiJHOCHH 3 00'€JHAHUMU TEPUTOPia/IbHUMU
rpoMaZilaMy, a TaK0X 3apaxyBaHHA 10 OI0KeTiB 00’ €AHAHUX TEPUTOPiaJIbHUX poMa/y
60% noJaTKy Ha J0X0AY TPOMaJsiH.

[Ipo po3yMiHHA HOpPMOTBOpPLEM HeOOXiJHOCTI 3abe3nedyeHHs CIIPOMOXHOCTI
TEePUTOpPiaJIbHUX TpoMaJ, K YMOBM peaJii3alii KOHCTHUTYIL[iIMHO-NIPAaBOBOI TrapaHTii

MICLIeBOr'0 CaMOBpAAYBaHHA, CBiAYUTh NpUUHATTA [locTaHoBU KabiHeTy MiHicTpiB
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Ykpainu “Ilpo 3aTBep/keHHS MeTOAUKHA GOPMyBaHHSA COIPOMOKHUX TePUTOPiaIbHUX
rpoMaz” Bif 8 kBiTHA 2015 poKy, — y IKii HOPMAaTUBHO 3aTBEPAKYETbCS BU3HAUYEHHH
CIIPOMOXHOI TepUTOpiasbHOI rpomMagu. “CIpoMoKHa TepHUTOpiajlbHA rpomMaja — Iie
TepuTOpiasibHi rpoMaau cin (cenuil, MicT), ki B pe3yJbTaTi A0OPOBIJILHOTO
0o0’'efHaHHSA 34aTHi caMocCTiiHO abo d4Yepe3 BiAMOBiAHI opraHu MicleBOro
CaMOBpAZyBaHHS 3a0e3Ne4YUTH HaJIeXKHUW piBeHb HaJJaHHSA MOCYT, 30KpeMa y cdepi
OCBIiTH, KyJIbTYPH, OXOPOHU 3/10POB’sl, COLia/IbHOT'0 3aXUCTY, )KUTJI0BO-KOMYHaJIbHOTO
rocnoZapCcTBa, 3 ypaxyBaHHSM KaJIpOBUX pecypciB, ¢iHaHCOBOro 3abe3mneyeHHs Ta
PO3BUTKY iHPPACTPYKTYPH BiZINMOBIAHOI aAMiHICTPAaTUBHO-TEPUTOPiIaIbHOI OAUHUILLI".
OfHaK, y 3B’AA3Ky 3 TPUBAK4YMM IPOLLECOM JJOOPOBIJIBHOIO 00’€AHAHHA Ta 3
Ha/JliJIeHHAM TepUTOpiaJIbHUX TIpoOMaJ, JOLATKOBUMHU I[IOBHOBaXKE€HHSMH, ICHYE
HeO0OXiIHICTh HOPMATUBHOTO ONIOBHEHHS 3aKOHO/IABY 01 6a3H, 1[0 PETYJIIOE SIK MPOoIiec
JIOOPOBIJIBHOTO 06’ €/THAHHS, TAK i CTATYC y?>Ke 06’€HAHUX TEPUTOPiaJIbHUX I'POMaA,
MoxkeMo CTBep/PKyBaTH, L0 [J0OpOBiJiIbHE 00'€JHAHHS TepPUTOpPiaJbHUX
rpoMaj € cnocobom 3abe3neyeHHs peaJiizallii KOHCTUTYIiHOI rapaHTii Ha 3/jiiCHEHHSA
MiCLIeBOr0 caMOBpsAyBaHHA B YKpaiHi. OfJHaK e TpUBaJIMM Ta TPUBAIOYUK NpoLec
PO3BUTKY HOBUX CYCHIJIbHUX BiJJHOCUH, KWK, /Il TOTO, 11100 3a6e3Mne4YruTH rpomMajiaM
peasibHy 3/aTHICTb BUpIllyBaTH NHUTAHHS MiCLleBOTO 3HAYE€HHS, MOBUHEH OYTH
NpULIBUAIIEHUN, a JJsg LbOro MNoTpebye NOCTIHHOr0O HOPMAaTHBHO-IPAaBOBOTO

JAOINOBHEHHHA.

bosw OaekcaHdp
JlvgiscbKull HAYIoHa/bHULL yHIBEpcumem

imeHi leana PpaHka

JOBPOBIJILHE OB’€/JHAHHSI TEPUTOPIAJIbHUX TPOMA/] IK YACTUHA
PE®OPMH MICLIEBOT'O CAMOBPAJIYBAHHSA TA TEPUTOPIAJ/IBHOI
OPT'AHI3ALII BJIAZIU B YKPAIHI

06’eqHaHHA TepUTOpiaJIbHUX POMaJ, He MOXe BHUCTYIIAaTH €UHUM CIIOCOOOM
JIOCATHEHHS 1ijied pedopMH MicClleBOro CaMOBpSIlyBaHHSI Ta TepUTOPiaJbHOI
opradisanii Biagu B YKpaiHi. OCKiJIbKY JMIlIe Y KOMIJIEKC] 3 IHIIMMU 3aX0JaMHU Ta
CTPYKTYPHUMHU ejieMeHTaMHu pedpOpMH, ¥ TOMY UYMUCJIi U KOHCTUTYIIKHOW pedopMolo
110/10 el eHTpasi3alii, ToKJMKaHe 3a0e3MeYnTH JelleHTpasli3alito Bjaajgd B YKpaiHi.

HocniguBiiu Po3nopsmxkeHHs KabineTy MiHicTpiB Ykpainu “IIpo cxBaJjieHHs

KoHuennii pedopMyBaHHAA MiCLleBOr0O CaMOBpsJAyBaHHA Ta TePUTOPIaJbHOI
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opradisarii Bjaau B Ykpaini” Big 1 kBiTHA 2014 poky (Hagasi — KoHnenuis), MmoxxeMo
3a3HAYUTH, 1110 pePOopMy MicCl[eBOTO CAaMOBPAAYBaHHSA Ta TepUTOPiaJbHOI opraHisariii
BJIa/iu OyJi0 mepe6aueHo NPOBECTHU B /iBa eTanu. KoxkeH 3 HUX nepe/badyae CyKynHICThb
Jil [Jis focArHeHHs Lised pepopmu. | smie okpeMi Taki Ziii HA KOXXHOMY 3 eTaliB
NpsSIMO YX OTIOCEPEIKOBAHO CTOCYIOThHCS 06’ €JHAHHS TePUTOPia/IbHUX IPOMa/, LIJISIXOM
iXHbOT'0 YKpyNHeHHA. ToMy cTBep/ZPKyBaTH, 110 00’'€JHAaHHSA TepPUTOpiaJIbHUX TPOMa/]
BUCTYIAE sIK OKPEMUU eTan Ta E4UHUMN 3acib JeleHTpasizalii, - He MOXXeMO.

OfHak HaWbiJblle Bij YCHILIHOrO 3aKiHYeHHSI 00’€HAHHS TEPUTOpPiaJIbHUX
rpoMa/; 3aJIeXXKUTh NepIIMH, miAroToBuui etan pedpopMu AelieHTpasi3anil. 30KkpeMa,
NPUMHATTA 3aKOHOJABYOl OCHOBU [Ji1 NMPOBeJleHHS 06’€/JHAaHHS TEePUTOPiaJbHUX
rpomaz 6ysi0 BU3HaueHo y KoHueniii ogHi€o 3 1ijield Ha nepuiomy eTtani pepopMH.
Takum uymHom 05 uawTtoro 2015 poky 6yno npudHaTo 3akoH Ykpainu “IIpo
JIOOPOBiJIbHE 00'€JHAHHS TePUTOPiaJIbHUX TPOMajL”’, AIKUM 0YJI0 OKpeCJIeHO PO eAypy
06’eaHaHHsA TpoMaj. BtiM, peanbHi 3acobu, ki 6 3abe3nevyusid CIPOMOXKHICTb
TEPUTOpPiaJIbHUX TpPOMaJ, BUPILIyBaTA NHUTAHHA MiCIleBOr0o 3HayeHHA OyJu
3abe3mnedeHi lle paHille, Tak 3BaHOK “OHO/PKETHOIO JelleHTpaJsizaliewn”, ce6To
npuuHATTAM 28 rpyaHa 2014 poky 3akoHiB YkpaiHu «IIpo BHeceHHs 3MiH [0
BromxeTHOro Kozekcy YkpaiHu o0 pepopMu MiXKOIOIKETHUX BiAHOCHH» Ta «IIpo
BHeceHHA 3MiH A0 [logaTkoBOro koaekcy YKpalHU Ta JedKUX 3aKOHOJABYMX aKTiB
YKpaiHu 1010 1oJaTKOBOI pepopMU».

CtaHoM Ha mnepmuid kBapTaia 2018 poky 6inblicTs Lijsed nepuoro,
niAroToBYOro etamny peaJsisanii KoHnenuii BUKoHaHO He 6yJio. 30KpeMa TOMY, 1110 He
OyJi0o peasi30BaHO OCHOBHOTO €JIEMEHTY pepOpMU: NPUUHATTS 3MiH A0 KoHcTUTynil
YKpaiHu B 4aCcTHHI JelieHTpasi3alii. A Bxke npoekToM 3akoHy YkpaiHu “IIpo BHeceHHs
3MiH 70 KoHcTuTyuii Ykpainu (mof0 AeneHTpasisauii Bjaaau)”, 6yso nepeadbayeHo
3aKiHYeHHS Mpoliecy 06’€ITHAaHHA TePUTOPiaJIbHUX FPOMa/, uepe3 BUOOPH rOJIiB Ta paf
rpoma/i, siki HOBUHHI OyJIM BiAOYTHCA B OCTaHHIO HeAinto xOBTHA 2017 poky. To6TO
IJIaHYyBaJIOCSl BCTAaHOBUTH KiHelb Mpolecy 06’€lHAaHHS TEpPUTOpPiaJibHUX rpoMaj, Ha
»koBTeHb 2017 poky. BTiM, IpUWHATTSA JaHOTO0 HOPMAaTUBHO-IIPABOBOT0 aKTy Hapasi He
BOAYAETHCS peasibHUM 1 3aKiHYeHHsl Mpolecy 060’€JHaHHS He Ma€ HOPMATUBHO-
OKpecCJIeHUX YaCOBHUX PAMOK.

Takox AOLIZIBHO 3a3HAYWTH, 10 3aKiHYeHHS 00’€HAHHS TEPUTOpPiaJIbHUX
rpomMaj siKk 4aCTUHU pedopMH MNpsIMO 3aJieXKUTh BiJi BOPOBa/PKEHHSI Ta peasilanii
HACTYIIHUX eTaniB pepopMyBaHHS MiCLeBOTO CaMOBPSyBaHHS Ta TEPUTOpPiaJbHOI
opradisanii Bjagd B YKpaiHi. A/Ke peaJsibHa 3[aTHICTb TEpPUTOPiaJibHOI IpoMaJu

BAifICH}OBaTH IIpaBO Ha MiCI_[eBe CaMOBpAAYBAHHA 3aJIEKUTb Biﬂ paraTbox
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B3aEMOIOB’'I3aHUX YMHHHUKIB, a yKpPyNHeHHsA II po3MipiB 1IIgxXoM 00’€qHaHHA
TEPUTOpiaJIbHUX TPOMaJ, — JiMIlIe OJMUH i3 3aco0iB AOCATHEHHS peaJsibHOI 31aTHOCTI

TEePUTOPiaJIbHOI TPOMa/JU BUPILIYBATHU MIUTAHHA MiCLIeBOTO 3HAaYEeHHH.

Hukopak Oavea
JIbgiscbkull HAYioHA/IbHULL YyHIBepcumem

imeHi Iseana Ppanka

JIEPYKABHA MOBA fIK ®AKTOP KOHCTUTYLIIHOT IJEHTUYHOCTI Y
PILIEHHAX OPTAHIB KOHCTUTYLIAHOT IOPUCAUKIII]

[IuTaHHA AepKaBHOI MOBHY Ha CbOT'0JJHI 0COOJIMBO aKTyaJIbHe: OUiKy€E pO3TAa1y
npoeKT 3aKoHy mpo JepkaBHYy MoBy Ne5670. HeoOxigHicTb NPUMHATTSA TaKOTro
HOPMAaTHUBHO-IIPAaBOBOTO aKTy BUHUKJIA nicid 28 soTtoro: Toai Koncruryninaun Cyz
Ykpainu (Hagasi — KCY) BU3HaB HeKOHCTUTYLiMHUM 3akoH “IIpo 3acaau JepkaBHOI
MOBHOI noJiiTuku» 8id 03.07.2012 p. Ne 5029-VI 3i aminamu. Hapa3i npagogioHOCUHU
BUKOPUCMAHHA 0epiHcasHoi Mo8U ma M08 HAYIOHA/NIbHUX MEHWUH 8pecy/1b08aHI Jaule
Hopmamu npsimoi 0ii KoHcmumyyii ma yacmkogo okpemumu 3akoHamu (3akoH «IIpo
depicasHy  cayxucby»,  npoyecyasibHe  3akoHodascmeo  mouwo).  lJonpasda,
Hegidnogionicmb Koncmumyuyii KCY ebayae Hacamneped y nopyweHHi 8CMAHOB./1€HOI
OcHoB8HUM 3akOHOM 3akoHodas4oi npoyedypu, wo e8idnogidno do 4.1 cm.152 €
docmamHbol0 nidcmasol 0151 BU3HAHHA 3AKOHY HeKOHcmumyyitiHum. YucaeHHI
nopyuwleHHs, nepesiveHi y Momueysa/ibHill YacmuHi PiweHHs, icmomHo enauHyaAu Ha
ocmamoyHull pe3y/sbmam npuliHamms 30dKOHY, WO SUKJAUKAE CYMHI8 CMOCOBHO U020
secimumHocmi. HatoMmictb mozo 3micty KCY 3a3Hauvae: «/[oTp¥MaHHS BCTAaHOBJIEHO]
KoHcTtuTyniero YkpaiHu mnpoueypyd posrjsjly, YXBaJieHHS Ta HaOpaHHS YUHHOCTI
3aKOHaMHM € OJHI€I0 3 YMOB JIETITUMHOCTI 3aKOHOJZABYOro IpoOLecy, y BUMNAAKY Ii
MOpPYLIeHHS KOHCTUTYL[IKHOMY KOHTPOJIIO MiJJIsira€ He 3MiCT 3aKOHY, @ BCTaHOBJIeHA
KoHcTuTyli€el0 YKpaiHu npoleaypa Moro po3rjsily Ta yxBajieHHs.». 3 OJHOTO OOKY,
Take GOpPMYyJIIOBaHHS MiJCTaBU € OJHO3HAYHUM, HE BUKJIMKAE CYMHIBIB Ta MPUBOJAIB
JUIsl TOJIITUYHOI KOH'IOHKTYpH. [lpoTe BHac/AifoK BiACYTHOCTI Mo3ullii oprany
KOHCTUTYLIMHOI IOPUCAUKLII CTOCOBHO KOHCTHUTYLIMHOCTI M0JI0KEHb BULE3TalaHOT 0
3aKOHY CKJIQIHO OILIHUTHA 1 BigmoBigHICTb KOHCTUTYILiI HOBOrO 3aKOHOMNPOEKTY
(HopMaTuBHa 6a3a <¢parMeHTapHa 1 CTUCIa, TOMY HeOOXilHe CHUCTeMHe

npaBoTJiyMaueHHs). TakoX HeMa MOXJMBOCTI mpociaigkyBatu niaxia KCY go poui
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Jlep>kaBHOI MOBHY Ha pOpMYBaHHA iIeHTUYHOCTI HAapoAy Ta NnepekaaZeHHs YaCTUHHU Il
$yHKIi HA MOBY HalliOHaJIbHUX MEHILUH.

Cuip ofiHaK HarazaTy, o NUTaHHA AepxKkaBHol MoBU KCY aHaJsi3ye He Briepiue.
Y cBoemy Pimenni Big 14.12.1999 p. Ne1-6/99, opraH KOHCTHUTYLiHHOI OPUCAUKILT
3a3HauuB: «[IOHATTS Jep>kaBHOI MOBU € CKJIaI0BOI0 Oi/IbII LIKPOKOro 32 3MiCTOM Ta
00CArOoM KOHCTUTYIL[iMHOTO MOHATTS «KKOHCTUTYLiMHUH JiaZ». [HILI0I0 HOT0 CKJIaZ0BOO
€, 30KpeMa, IOHATTH JepKaBHUX CUMBOJIIB. KOHCTUTYLIIEI0 YKpalHU cTATyC AepKaBHOI
MOBHU HaJJaHO yKpaiHCbKiK MOBI (4. 1 cT.10). lle moBHIiCTIO BifIOBiZa€ Aep>KaBOTBOPUi
poJii ykpaiHCbKOI Halji, 1110 3a3HayeHo y npeam6yJi KoHctuTtynil Ykpainy, Hauii, ska
iCTOpUYHO NpPOXKMBAE Ha TepuUTOpili YKpaiHM, CKJIaJa€ abCOJMIOTHY OUIbIICTD ii
HaceJieHHs i Jas1a oQilliiHy Ha3By JAeprkKaBi». BjiacHe y ocTaHHbOMY pedyeHHi HeTbhCs
npo 060B’I3KOBICTh B3a€EMO3B’SI3KYy JIEP>KaBHOI MOBH 3 HalliOHAJIbHOK iIEHTUYHICTIO.
Oxnak KCY BBaxae, 110 MOBa He JIMIIe KJIIO4Y0Ba O3HAKa Jlep>KaBH, a U HaJIeXUTh [0
CTPYKTYPH KOHCTUTYLIIMHOIO JlaZy. TaKUM MiAXiJ CBIYNTE: Aep:KaBHAa MOBa MOIIMPIOE
CBiM BIJIMB He JIMILE HAa eTHIYHO-KYJbTYPHY IJIOUKWHY. TaKy NO3UIiI0 MiATBEPIXKYE 1
nosioxkeHHs1 PilieHHs, 10 ykpaiHCbKa MOBa fIK Jep)kaBHa € 000B'SI3KOBUM 3ac060M
CIIJIKYBaHHSA HA BCiM TepuTOpii YKpalHU NpU 3[iMCHEHHI MOBHOBa)e€Hb OpraHaMH
Jlep>KaBHOI BJIaIM Ta OpraHaMu MiCLeBOr0 CaMOBpsilyBaHHS (MOBa akTiB, poboTH,
JIIJIOBOJICTBA, OKYMEHTAIllil TOI0), @ TaKOX B iHIIKUX NyO0JiYHUX cpepax CyCHiJIbHOTO
KUTTH, AKi BU3HAYAIOTHCH 3aKOHOM.

Mo>kHa cTBep/KYBATH, 0 TYT UJETHCA YKe PO KOHCTUTYLIMHY iIEHTUYHICTb.
3po3yMmiJio, MOBa € OJJHOYACHO 3aCOO0M KOMYHiKallil i HAal6i/bIl 0O4eBUAHUM CUMBOJIOM
iIeHTUYHOCTI Hallil, a y BUIIaJIKy MOHOETHIYHOI iep>KaBHU - i Hapoay. KoHcTuTy1inHa x
IIEHTUYHICTb B CBOK Yepry MPOSABJSETbCA y BIANOBIJHIM HalliOHAJIbHIK CUCTEMI
KOHCTUTYLIOHA/NI3My 4K BiJUYTTA CIHIJIBHOCTI IHAMBIZIB Ha OCHOBI 3arajbHOro
BU3HAHHA KOHCTUTYLIMHUX IPUHLIUIIIB.

€sponencbkuil Cya, fo npukaagy, me y 1989 poui BH3HAaB, 10 MOJ0XKEHHS
npaBa €EEC He cynmepeyaTh BCTAHOBJIEHHIO MOJIITUKM 3aXUCTy Ta HiATPUMKU MOBH
Jlep>kaBU-4JieHa SIK «3aC00y BUpPaKeHHs Hal[iOHAJIbHOI Ta KYJbTYPHOI iIEeHTUYHOCTI»
(cnmpaBa 'pboHep Npo BiIMOBY MpHU3HAYEHHS T'OJIJIAHICbKOI TPOMa/ITHKU BYUTEJIEM Y
Ipnangii  micnisgs  He3a[oBiJIBHOTO  pe3ysbTaTy 3a MOBHMM icnuT). OpraHu
KOHCTUTYLIMHOI IOPUCAUKLII He piAKO NOCUIAKTBHCA Y PillleHHAX Ha KOHCTUTYLIUHY
IIEHTUYHICTb: 30KpeMa, B KOHTEKCTI KOHCTUTYLIMHOIO 3aCTEpeXeHHs Iepeq,
npuMaToM npaBa €C. [lepiiM TakuMm pillleHHSAM, e HalliOHaJIbHUU Cy/i TeOpeTU3yBaB
KOHTPJIiMiTH, 6yJio pilieHHs: KoHcTuTyniiiHoro Cyay Itanii Big 18.12.1973 p. (cnpaBa

®ponTini). Konctutyniihuin TpubyHan Ilosbmi  nofCHUB, 10  NOHATTH
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KOHCTUTYI[iMHOI iJeHTUYHOCTI € eKBiBaJIEHTHUM a00 NMPUHAWMHI TiCHO MOB'S3aHUM 3
NOHATTSAAM HalioHa/sbHOI ifeHTU4YHOCTI (Pimennsa Bixg 24.11.2010 p. NeK32/09).
[ToHATTA TakoX BKJIOYAE B cebe Tpajulil Ta KyJbTYpHY CHAAIIMHY Jep:KaBu: HOr0
CJii iHTepOpeTyBaTH He JiMIle Ha mifctaBi m. 2 cT. 4 JlicaboHCbKOI yroay, a U ii
npeamOyJsiv, Jie OJHi€l0 3 BKaszaHUX Lisied €C € morsuMbJeHHs COJiJapHOCTI Mix
Hapogamu Coro3y 3 MOBArow A0 iXHiX icTopii, KyJIbTypU Ta TPagULIiN.

Be3cyMHiBHO, Hal6i/bIl JOTUYHUM 0 aHaJIi30BaHOI NPOO6JEMU € MOCTAHOBA
npo TiayMmadeHHs 4.1 crarti 13 KoHcTtuTyuili y cniBBigHomeHHi 3 I[Ipeambysioro
Kounctutyii i Jleknapaiieto npo He3anexHicTb KonctuTyniiHoro Cyay MosijoBu Bif, 5
rpyaHa 2013 poky. OpraH KOHCTUTYLiIMHOI IOPUCAMKLII YiTKO BHU3HAYMB TOJI, 110
Jleksapalliss Ma€ KOHCTUTYLiiHe 3HaYeHHs, OCKIJIbKU 1led IOKYMEeHT, BiloOpaXkarouu
OCHOBHI MOJIITUYHI LI, BUCJOBJKE HaL[iOHAaJbHY CBIiJOMICTb 1 BHU3HA4Ya€E
«KOHCTUTYLIIKHY ileHTU4YHicTb» Pecnybsiku Moagosa. Tak, /[leknaparis mnpo
He3aJIeXKHICTb IepeJsiiyye eJeMeHTH, BU3HaHI ICTOTHUMHU /[iJId BU3HA4YE€HHA
KOHCTUTYIiHO] iJeHTUYHOCTi HOBOI Jlep>kaBH i 1i HapoAy: NparHeHHs [0 CBOOO M,
He3aJIeXKHOCTI 1 HalioOHAaJIbHOI €AHOCTI, MOBHA IiJEHTUYHICTb, JEeMOKpaTu3allif,
IIpaBOBa Jiep»KaBa, pUHKOBA €KOHOMIKa, icTopid To110.

Bujiaetbcs, 10 TEHJEHIis MOIUPIETHCA BCe Oijibllie: CTAHOM Ha 6Gepe3eHb
2018 poky genyTtaTH napJyamMmeHTy MakeZoHii 3BepHyJuCh 40 KoHcTuTynivnHoro Cyay
JUIsl TIepeBipKHW KOHCTHUTYLIMHOCTI Ille HaBiTh He MiAMMCAHOrO i He omy6J1iKOBaHOTO
3aKOHY NpO MOBM. X04Y Hapa3si 3aKOH llle He NPOMIIOB YyCIO NMpoLeAypy NPUUHATTS,
po3rJsisii, BO4YEBUJb, BiIOyJeTbcd, 1, Bo4YeBHUJb, OyJe NOpPyUIEHUM NUTaHHA
il HTUYHOCTI, 0C06JIMBO rocTpe y pecny6Jikax KoauHboi FOrocaasil.

OyeBUAHUM €, 1110 OePYyYM A0 YBaru npoliiecy riaobasisanii Ta MiXKaep>kaBHOI
iHTerpauil, y cBiTJ/Ii NOCTIMHUX CeNapaTUCTCbKUX PYXiB, 1Ki 4aCTO CIIPUYUHEH]I BJacHe
MOBHUM TNHUTaHHAM, oQillililHe NpaBOT/JIyMayeHHs OpraHiB KOHCTUTYLiHHOI
IOPUCAUKIII CIIIBBIHOLIEHHA BUKOPUCTAHHA JepXaBHOI MOBU Ta MOB HaAlliOHAJIbHUX

MEHIIIMH, iIXHbOT0 BIIJIMBY HA KOHCTUTYIIMHY iIEHTUYHICTb € BCe OiJIbII HEOOXiTHUM.
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IIUBJILHE ITPABO TA IIUBIJILHUHA ITPOLIEC

Magdalena Ossowska

University of Warsaw

INHERITANCE TAX AND ITS IMPACT ON FREEDOM OF TESTATION

Inheritance tax is a public law institution that deals with private law to a large
extent. As a form of state participation in the inheritance, it is one of the oldest direct
public levies (known to the ancient Romans as vicesima hereditatum). The tax
obligation imposed on the living is created by unpaid transfer of assets between the
testator and beneficiaries of transfer. In my paper [ will try to outline the concept of
inheritance tax, as well as its relations between the freedom to dispose of property upon
death.

The specificity of inheritance tax is reflected in the fact that this legal institution
has been applied neither uniformly or continuously in various legal systems, because in
its centuries-old tradition it has been changed and transformed, depending on the
state’s current needs. The vital part of this tax are also its significant shortcomings:
nuisance and high tax collection costs, as well as low fiscal efficiency. This can be seen
until today - even a relatively high inheritance tax is not able to perform a fundamental
role in shaping the state budget, but rather a subsidiary one.

However, it should not be forgotten that the scope of impact of inheritance tax
is not limited to the politics or economics sphere. As a part of the system of law, this levy
has an impact on the important private law structure - successions. Therefore, we
should not forget to exercise the highest legislative care in establishing such charges -
because creating them too “boldly” can lead to denying the essence of the right to inherit.

As a correlation of private property, inheritance - in particular in the aspect of
freedom of testation - balances the possibility of making inter vivos dispositions by
allowing mortis causa transfers. The possibility to decide on our own assets in case of
death is an expression of protection of the property against its transfer into the state’s
hands - if it were not for freedom of testation, the legislator could establish the circle of
heirs in such a way that private property would have been taken over very quickly. In a
result, it would lead to the so-called hidden expropriation - “hidden” under the
inheritance provisions. However, the literature points out that indirect expropriation is
possible in a public-law way, i.e. by establishment of high, confiscatory inheritance tax.
This is clearly prohibited by the Polish Constitution in regulation of the protection of

successions: it is pointed out that in the light of this constitutional provision it would be
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unacceptable to impose an inheritance tax of such an amount that the heir would not
receive any advantage or only a minimal benefit from received inheritance. In my paper,
[ will give some examples of the consequences of inheritance tax high rates.

Tax legislation is undoubtedly one of state’s activities, which deeply interferes
with the sphere of individual’s rights and freedom. The recipe for unduly restricting this
freedom seems to be the concept of de lege ferenda of removing inheritance tax from
the Polish legal system or limiting its scope. The protection of property, and in particular

inheritance protection, requires a reduction of the state’s share in assets of its citizens.

I'yk Ha3apiii
Jlbgigcbkull HaYioHabHUU yHigepcumem

imeHi Isana ®panka

HEPYXOMA PIY K OF’€EKT LUMBIVIbBHOT'O [IPABA

[TopylieHHsl NUTaHHS NOHATTS «HEpyXoMa piu» B cdepi Takoi mpaBoBOi rajysi
AK [UBIJIbHEe IpaBO Ma€ CyTTEBe 3HaYeHHA. X04a [jaHa KaTeropid € BijoMa e 3 4aciB
PHUMCBKOTO NIpaBa, BOHA J10Ci BUKJIMKAE 6araTo 3alMTaHb, JUCKYCiH, po3yMiB 111070 ii
npupogu. OCHOBHMM 3aBJaHHSIM [JOCHi/PKeHHs OyB pO3rJis[, PO3yMiHHS MOHSATTS
«HepyxoMa piu» y KoHTeKCTi LluBizibHOTO KoJleKCy YKpaiHH, 3'1CyBaHHA Il NPUPO/H,
BUOKpEMJIEHHS NPO6JEMHUX acleKTiB i 3HaWeHHS LISXiB iX BUpillleHHS.

3rigHo cratTi 179 HuBinbHOoro Koaekcy Ykpainu( dasai - IIK) piuyto € npegmeT
MaTepiaJIbHOTO CBiTY, 1[0/I0 IKOTO MOXXYTb BUHMKATH I[UBiJIbHI MpaBa Ta 060B’A3KHU.
O6’eKTHBHE TMpaBO KJAACUPiKye pedi 3a pi3HOMaHITHUMHU KpuTepisMu. OAHUM 3
HaVMOCHOBHILINX € NIOJiJI peyel Ha pyXOMi i HepyXOoMi.

JlocuTh J0Bruil 4ac He OyJI0 3aKpilJieHHS1 KaTeropii «Hepyxoma piy» Ha
HallioHaJIbHOMY 3aKOHOZ,aB4OMY piBHi. Briepiue 1e 6y/10 peanizoBano y cratti 181 LIK.
Ha ganomy eTamni, po3rJis/ i JONOBHEHHA JAaHOI HOPMU LMBIJIbBHOIO 3aKOHO/IaBCTBA €
IJIALJapMOM JJi1 pO3BUTKY KaTeropii «HepyxoMa piu».

3akoHOAaBelb B ab3alji nepwomy yactTuHu nepiuoi ctatti 181 [JK BkuBae Taki
NOHATTA fK «HepyxXxoMa piy», «HepyXoMe MaWHO» Ta «HEepyXOMiCTb». 3 MepLIOoro
NOTJIAly, MOKHA 3pOOUTH BUCHOBOK, 1110 3aKOHO/|aBellb TAKUM YUHOM OTOTOXHIOE TaKi
MOHATTSA. AJie 11e He 30BCiM JIOTi4HO. BijoMO, 1110 CYKYNHICTh HEPYXOMUX peYel CKIAJA€E
HepyxoMe MaKrHoO. [I[poTe NOHATTA «HEPYXOMICTb» Ma€ iHAUBIyaJlbHUM 3MICT | HE Ma€

O3rJIAIATUCA K CUHOHIM NOHATTIO «HE oMe MalHO», a 9K CYKYIHIiCTb 00’€KTiB
A yX ) YKY
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NpUPOJH, 10 He MOXYTb OyTH IepeMillleHi Ha 3eMHIM NOBEpPXHI B CHUJIy CBOTrO
IIPUPOSHOTO NOXOPKEHHA Ta pO3MillleHHA Ha 3eMJIi.

B cratTi 181 K Takox 3/jilicHeHa neBHa kyacudikallisi HEpyXoMUX pedei 3a ix
O3HaKaMH: IPUPOJIHe MOX0AKeHHs, Ppi3ryHa NpUB’'A3Ka A0 3eMJIi Ta WPUJUIHUNA 3MICT
HEepyxoMoi peyi.

XapaKTepu3yl4u Mepuly 3 HUX, MOXXHa BUJIJIMTH, 110 TOJIOBHUM cepeJ, BCiX
006’€KTIiB UBIJIbHUX MIPaB y BU3HAYE€HHI NOHATTS HEPYXOMOI peudi € 3eMeJsibHA AiISTHKA.
JlaHe po3yMmiHHA e ykjaasocad B CTapoJaBHbOMY PUMi 1 € aKTyaJIbHUM i CbOTOJHI.
[IoHATTA HEepYXOMIiCTb BUHUKJIO 1 pO3BHUBAJIOCH CaMe Yyepe3 3aJy4eHHd 10 LIUBIJIbHOTO
006iry 3eMe/IbHUX AIJISTHOK, a/i>)Ke 3eMJIsl IPUHLMIIOBO He MOXe He Oy TU HEPYXOMICTIO.

HactynHa o3Haka - 11e ¢pisuyHa npuB’si3ka a0 3eMJi. ¥ ctaTTi K 11e BU3sHayeHO
HACTYMHUM YHUHOM: «...00’€KTH, pO3TalllOBaHi Ha 3eMeJIbHIN AiJNSgHIi, mepeMillleHHs
SIKUX € HEeMOXJIMBUM 0e3 ixX 3HelliHeHHS Ta 3MiHM iX npu3HadyeHHs». CydacHi
JOCATHEHHA HAyKU 1 TEXHIKW [JO03BOJIAIOTHL IepeMilllyBaTH y MPOCTOPi HaBiTh TaKi
«KJIaCU4YHi» 00’€KTH HepyxXoMocCTi, ik 6yaiBji. Tak B ganekomy 1455 poui B ITasii
BHeplle OyJio NepecyHyTO Ha JAeciaTb MeTpiB [J3BiHUI LepkBu CaHTa-Mapis
MapmxopHe, He po30HMBIIM >KOJHOT0 A3BOHY. [IpoTe mepeMiliieHHs HEPYXOMOi pedi €
YHMOCH YHiKaJIbHUM i BUHATKOBUM. CaMe TOMY MOTPiOGHO HAroJIOLyBaTH He TiJIbKY Ha
¢disnuyHOMYy, a ¥ HAa PUAUYHOMY 3B’AA3KY i3 3eMJ1el0. bisibllie TOro, HANOIbIIMKA AKLEHT
Ma€ OyTHU CHpPSIMOBAaHMM Ha Te, L0 HEPyXOMa pid MoKe OyTH BHKOPHUCTAHA 3a CBOIM
NpU3HAYEHHSM TiJIbKU Y HEPO3PHUBHOMY 3B’SI3KY i3 3eMJiet0. By/ib-sike nepeHeceHHs
006’eKTa Ha iHIlly 3eMeJIbHY AiJITHKY O3Ha4aE, 1110 DPUJAYHO Bi/IOYBAaEThCS pyHWHYBaHHS
HEPYXOMOCTI Ha OJ|Hi/ 3eMeJIbHIM JiJIHIi i BAHUKHEHHS Ha iHIIiH.

Posrasatouu kinacudikaliiiHy o3HaKy ¢pi3MyHOI IPUB’A3KHU J10 3eMJ1i, TOTPiOHO
3raJlaTy He TiJIbKU 00’€KTH, 1110 6e3nocepeiHbO PO3TalllOBaHi Ha ii MOBEPXHi, a TAKOX
00’€KTH, Ki 3HaXoAAThCA MMiJ 3emMsiero. [0JI0BHA 0COOJIMBICTh TaKUX 00 EKTIB IMMOJIAATAE
y TOMY, 1110 BOHU He OXOIJIIOITHCS 3arajibHO CGOPMOBAHUM YSIBJIEHHSM Ta MOHATTAM
po HepyxoMi peui, 3akpimyieHuM y ctatTi 181 LK. /lo Takux pedyer Mo>KHA BifHECTH
NiZi3eMHi NMapKiHrY, MiA3eMHI CXOBMILA, aBTOMOOUIbHI Ta 3a/li3HWYHI TyHeJi i TA,.
Bu3HaueHHs TaKUX 06’€KTIB HEPYXOMHUMU MOXJ/IMBe Ha PUKJaJi MiZjI3eMHUX JiHIHHUX
Tpy60onpoBo/iB. [[poaHasizyBaBIIM 03HAKU TPYOOMPOBO/Y, MOXKHA 3pOOUTU BUCHOBOK,
110 BiH MOBHICTIO BiAOBiJla€ pUcaM HEPYXOMHUX pedeil, OCKIJIbKU NMPUB'SAI3aHUU [0
IEeBHOI 3eMeJIbHOl [iJIAHKM, € [JOBrOBIYHUM, CTALiOHApPHUM, KalliTaJIbHUM,
pO3paxOBaHUM Ha TpHUBaJie BUKOPUCTAHHA, Ma€ BMCOKY BapTICTb Ta LiJbOBe

npu3HadyeHHs - Qi3MyHe MepeMillleHHs rasy Ta piAiuHU y npocTtopi. KopucHum pus
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YKpalHCbKOI0 3aKOHOJaBLs MOBUHeH OyTU mnpukaas Pecny6bsaiku binopycs, fge
ykJazeHo /lep>kaBHUM KaZacTp NiJI3eMHUX HEPYXOMUX 00’ EKTIB.

«lOpuagnYHUN XapaKTep» BBAXKAETbCA TPETHOI 03HAKOK HepyxoMmoi pedi. Yu
MOXKe OyTH JiepKaBHa peeCTpalifi IHCTPyMEHTOM BH3HAaHHSA pedi HepyxoMoro?
[loTpi6Ho 3BepHyTuUCcs 3HOBY g0 crarti 181 LK, mo6 374ilCHUTHM BHU3HAYEHHS
CHIBBIIHOIIEHHS IMOHATBH: «pid € HEPYXOMOIO» I «IOUIKWPEHHA IPaBOBOr0O PEXUMY
HEepYyXOMOCTiI Ha piy». /Jlep>kaBHa peecTpalid € CKIaZ0BOK IOPUAUYHOIO 3MICTy
NOHATTS HEPYXOMOI pedi, IKIL0 BOHA € MPaBOBUM 3aco60M (GpopMyBaHHS MPaBOBOrO
peXxumy HepyxoMol pedi. AKII0 X NOHATTSA HEPYXOMOI pedi po3rJd[aTH BUKJIKYHO B
acnekTi il pi3MYHUX BJIaCTUBOCTEH, TO Jiep>KaBHA PeECTpallis MpaB HA HEPYXOMi pedi He
€ 03HAKOl0 OCTaHHiIX. /lep>kaBHa peecTpallisl mpaBa Ha pid Ma€e O0yTH KJyacudikaliiHOO
03HAaKOW HepyxoMmocTi. He peecTpaunis mnoBMHHa mepeTBOPHOBATA MauHO Ha
HEPYXOMICTb, a HaBNaKU CTabIJIbHICTh TOJIO)KEHHS HEepPyXOMOro MaKHa [Ja€
MOXJIUBICTb PEECTPYBATH MOTO.

YKpalHCbKHMH 3aKOHOJlaBellb BCe Oijibllle yBaru MPUAIJISE HNPUAUYHOMY
acrnekTy. Tak, 06'€KT He3aBeplIeHOro OYZiBHUILITBA MPUPOJHO € HEPYXOMHUM, aje
IOPU/IMYHO BiH HEPYXOMICTIO HE BUBHAEThCS, JJOKH NIPAaBO HA HBOTO He Oy/ie BKJIIOYEHO
Jlo MepeJsiiKy 006'€KTIB, 1[0 MiAJATal0Th AepKaBHIN peecTpauii. Ase € BUK/JIOYEHHS -
NiANPUEMCTBO K €AMHUNA MaHOBUM KOMILJIEKC, 11010 IKOI'0 Ziep>KaBHa peecTpalida He
nepeznobadeHa. [IpoTe 3 po3BUTKOM HOBITHiX TEXHOJIOTIM Ta 3i 30i/blIEHHSIM 006CATY
IIUBIJIbHOTO 060POTY, 3aKOHO/ABIII0 NOTPiOGHO BIPOBA/>KyBATH MOEAHAHHS Ppi3UuHOr0
Ta OPUJAYHOTO KpUTEPIIB BU3HAHHSA pedyi HEpyXOMOIO.

ITlidcymosyouu ece ckazaHe, MOXdCHA 3anponoHyeamu neeHi 3miHU A0
yacmuHu nepwioi cmammi 181 IIK:

CrarTa 181. Hepyxomi Ta pyxomi pedui

1. Jlo HepyxoMuX pedel (HEpyXOMOT0 MailHa) HaJieXaTh 3eMeJIbHi JiJNISTHKH,
06'eKTH poO3TalllOBaHi HajA 1 miJ, 3eMeJbHOW [AiJNSHKOIO, NepeMillleHHs SKHUX €
HEMOXXJINBUM 0e€3 iX pyHYBaHHS Ta 3MiHHM iX MIPpU3HAYEHHS, @ TAKOXK MiITIPUEMCTBO SIK

€IMHUYN MalHOBUM KOMILJIEKC.
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Kawukoecbka Hamaais
JlbgiecbKull HAYiOHA/IbHUU yHigepcumem

imeni Isana PpaHka

CYZAOBA [TIPAKTHUKA IIPU YK/IAAEHHI OTOBOPIB ITPO HA/IAHHA
BAHKIBCbKHX MMOCJIYT 3A YYACTIO HEMIOBHOJIITHbOI OCOBH

BignmoBigHo [0 mnosoxkeHb M4 4.1 cT1.32 LuBiJIBHOTO KOJZeKCy YKpaiHU
HEMOBHOJIITHA 0co6a CaMOCTIMHO Ma€ MNpaBO YKJA3AaTH [OrOBOPU OaHKIBCHKOTO
BKJIaAy (paxyHKy) Ta pO3MOpsAKaTHCS BKJaJJaMU, BHECEHHMU HEl Ha CBOE iM'a
(rpomoBMMM KOLITaMH Ha paxyHKy). Take mpaBO HENOBHOJIITHBOI 0COOU € LIJIKOM
JIOTIYHUM Ta JOMOBHIOE MOXJIMBICTh peaJii3alil HeOBHOJIITHBOI 0COO0I0 MpaBa Ha
CaMOCTiliHe pPO3MopsiP)KEHHSI CBOIM 3ap006iTKOM, CTUIEH/[i€l0 a00 iHIIUMH J0X0JJaMH.
Jns BIAKPUTTSA NOTOYHOrO PaxyHKy HEMOBHOJIITHIA 0c06i JOCTaTHbO MNpeJ BUTHU
JIOKYMEHT, L0 MOCBiA4ye ii 0coOy, 3alOBHUTU 3asiBy MpPO BiJAKPUTTS MOTOYHOTO
paxXyHKy Ha MiAcCTaBi KO Mi>k 6aHKOM Ta Qi3MYHOI 0COO0I0 YKJIAJAETHCS AOTOBIp
O6aHKIBCbKOTO paxyHKa. Takui K MNOPSAAOK BiAKPUTTS BKJIAAHUX ([EMO3UTHUX)
paxyHkiB. Ha niaTBepakeHHS YKJIaJleHHs JoTOBOPY OAaHKiBCHKOTO BKJIaAy i BHECEHHS
IPOILIOBHX KOWITIB Ha BKJIAAHUM ([eMO3UTHUIM) paxyHOK 6aHK BUJA€E Pi3nyHiN 0cobi
OlIaHY KHMXKKY ab0 IHIIMKA AOKYMEHT, 110 ii 3aMiHIOE i AKUWA BUJAETbCA 3TiJHO 3
BHYTPIIIHIMU MOJIO)KEHHSIMU OaHKY.

[llogo BUllleBKa3aHUX AOTOBOPIB 3a y4acCTH HENMOBHOJIITHBOI 0COOU iCHYIOTH
yycJeHHI po3’sacHeHHda HaulioHanbHOro 6aHKy YKpalHM, a TakoX 6OaraTopidyHa
O6aHKiBCbKa MPaKTHUKA, 1[0 HE BUKJIUKAE TPYAHOIIB MPU YKJAJEHHI IUX JJOTOBOPIB
HEIMOBHOJIITHIMH 0COOaMH.

[IpoTe 3auikaB/ieHICTb BUKJIMUKAKTb TaK 3BaHi JOrOBOPU INpPO BiAKPUTTA
KapTKOBUX paxyHKiB. Cjif 3a3HAa4YUTH, L0 YMHHE 3aKOHOJABCTBO He MICTUTH
BU3HAYeHHs KapTKOBOTO paxyHKy. Y moctaHoBi [IpaBsiiHHA HarnjioHanbHOro 6aHKy
Ykpainu Big 19.04.2005 poky N2137 «Ilpo 3aTBepaxeHHs [los10KeHHS PO NOPSAA0K
eMicil IJIaTKHUX KapTOK 1 3Z[iMCHEHHA onepalid 3 IX 3aCTOCYBaHHAMY», 1[0 BTpaTHJIa
YU HHICTb, BU3HAYaJI0C MOHATTS KAPTKOBOTO PAaXyHKY, M/l AKUM PO3yMiBCS MOTOYHUU
pPaxXxyHOK, Ha IKOMY 00JIiKOBYIOThCsI ollepallii 3a MJIaTi>KHUMHW KapTKaMH, a TAKOX iHIII

onepauii, Bu3HayeHi [losoxeHHaM. He3Baxkarouu Ha BTpaTy YMHHOCTI L€l
[locTaHOBH, 6AaHKH y CBOIH AilJIbHOCTI aKTUBHO BUKOPUCTOBYIOTh BKa3aHUW TEPMiH.
Tak, gnsg npukaaZy, B yMOBax Ta NpaBuJax HaJlaHHsA 6aHkiBcbkux mnocayr I[IAT
«[IpuBaTbaHKk» [yOJIOETHCA BU3HAYEeHHS KapTKOBOrO paxXyHKYy 3 BHILEBKAa3aHOIO

[locraHoBo0. /IorOBOPH MPO BiAKPUTTS KAPTKOBOTO PAXyHKY YacTO MAlTh 3MilllaHY
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NpaBOBy NpUPOJYy Ta MNOEJHYHTb B CO0i O3HAaKU KpEeAUTHHUX IPaBOBIJHOCHUH,
BKJIFOUYAIOUYU B JIOTOBIpP MOJIOXKEHHSA PO KPeAUTHUN JiMIT, oBepApadT. BugaeTncs, 1o
BiIKPUTTS HEMOBHOJIITHBOIO 0CO00K KAapTKOBOTO pPaxyHKy BifnoBigae obcary ii
LMBIJIbHOI J[i€3/IaTHOCTi, NPOTEe HaJlaHHS KPEeJAUTHOTO JiMiTy, oBepApadTy MOBUHHI
BUMHSITUCS JIMIIE 32 3r0/1010 YIIOBHOBAXXEHUX Ha Iie 0Cib.

B KOHTeKCTi aHasi3y BHUIEBKAa3aHOI'0 JOTrOBOPY IPUBEPTAE yBary pilleHHH
Anensauifinoro cyay BoanHcbkoi obusacti y cipaBi Ne160/187 /17 Bin 25.09.2017 poky,
Jle HeTMOBHOJIITHSA ocoba y Billi 17 pokiB mianucana aHKeTy-3asiBy BiJITOBiIHO /10 YMOB
dKoi 1 ocoba oTpuMasa kpeauT B cyMmi 500 rpH. y BUIJIAJI BCTAaHOBJIEHOTO
KPeJUTHOrOo JIMITY Ha IJIATDKHY KapTKy 31 CIJIaTOK BiJJCOTKIB 3a KOPUCTYBAaHHA
KkpeautoM y po3Mipi 30% Ha pik Ha cyMy 3aJUUIKy 3a00proBaHOCTI 3a KpeJUTOM 3
KiHLIeBUM TepMiHOM IIOBEpPHEHHH, 1110 BiAIOBiZa€e cTpoKy Ail kKapTKU. Cys 0HO3HAYHO
BKa3as, 1110 YKJIaJIeHHS [[bOr'0 J0TOBOPY BUMHEHO HEMTOBHOJIITHBOK 0COO0I0 32 MeXKaMH
obcary 11 1IUBiIbHOI /[1i€3J@THOCTI, OCKUJIbKM BUYMHEHO 6e3 [03B0Jly 6aTbKiB
(ycuHOBJIIOBauiB) abo mikayBasibHUKa. [IpoTe 3 MaTepiasiiB cipaBu BOA4Ya€ThCs, 110
OCKIJIbKKW Ha MOMEHT OTpPUMaHHA i€l KpeAUTHOI KapTKU KJIEHT OyJa
HENOBHOJIITHbOI, KPeJUTHUHU JIIMIT il OyJ10 BCTAaHOBJIEHO MicCJisl JOCATHEHHS Hero 18
pokiB. Bxe micasi foCATHEHHS KJIIEHTOM NOBHOJITTS, 6€3 MiANHWCaHHSA OCTaHHBbOIO
HOBOI aHKeTHU-3asBH, OCKIJIbKM BOHa BXe OyJsa ifeHTHiKOoBaHa, OaHKOM O0yJi0
BiIKPDUTO KapTKOBHUK pPaxyHOK Ta BHUJAHO KAapTKy, L0 30KpeMa HiATBEepKYETbCA
BUIIMCKOIO 10 paxXyHKY, a TakoXk ¢oTorpadieto kiaieHTa 3 KapTkow. CyJ moroguBcs 3
NO30BHMMHM BHMMOraMH O0aHKy IIOJO CTATCHEHHS 3abOproBaHOCTI 3a KpeJUTHUM
JIOTOBOPOM, 3a060pProBaHICTIO MO MPOIEHTAM 3a KOPUCTYBAaHHS KpeAuTy, a TaKOX
WTpapHUMM CAaHKLiIMU.

AHaJsizoBaHe pilleHHA CyAy JAOBOJUTH, IO YKJIAJEeHHS HENOBHOJIITHHOIO
0Cc06010 3MillIaHUX JOTOBOPiB NP0 HaZJaHHSA OGaHKIBCbKUX MOCJIYT, 1110 BUXOAATh 32 MeXIi
JIoTOBOpPY 6aHKIBCbKOrO BKJIaJly, a TaKOX /JIOrOBOpPy OAaHKIBCbKOIO0 paxyHKa, He
BignmoBizae obcdary ii yuBiibHOI Aie3aaTHocTi. [IpoTe, ciig maMm’sTaTy, 10 NpaBOYUH
BYMHEHHH I03a MeXXaMH ILUBiIJIbHOI Ji€31aTHOCTI HENOBHOJITHBLOI 0COOM He €
HiKUEMHHUM, TOOTO TAaKHUM, 1[0 He CTBOPIOE KOJHUX MPABOBUX HACJIAKIB, KpiM THX, 1110
NOB’sI3aHi 3 MOro HEJIMCHICTIO, B CHMJIy NPSIMOi BKa3iBKM 3aKOHY, a € OCIIOPIOBAaHUM.
[loBepTar4uch [0 pillileHHS CyAy, V 3B’A3Ky 3 TUM, 1[0 HiXTO HE OCINOPIOBAB iHMCHICTh
BUIII€BKA3aHOTO0 JOroBOPYy 3a 4YaC A0 [JOCATHEHHS HemoBHOJIITHIM 18 pokiB Ta
BCTAHOBJIEHHS CYyA0M (QaKTy MepeykJaaJeHHs [IbOT0 JOTOBOPY HAa HOBUM CTPOK MicJisd
JIOCSATHEHHS MMOBHOJIITTS, Cy/l 3000B’s13aB KJIiEHTA OAHKY NOBEPHYTHU KPEAUT, BiZICOTKU

3a KOPUCTYBaHHA KpeJMTOM, a TAKOK HapaxoBaHi IITpadHi CaHKILI.
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[llogo 3/ilicCHEHHS HEMOBHOJIITHIMM 0CO6aMH BaJIlOTHO-OOMiHHUX omepariii,
AKI 0I10CepPeKOBYIOThH JOTOBOPH KYIIiBJII-IIPOAAXKy F'OTIBKOBOI iHO3€MHOI BaJIIOTHU CJIi/J
3a3HAYHUTH, 1110 IPAaBO HEMOBHOJITHbOI 0COOU CaMOCTiMHO 3/1iliCHIOBaTU BHUIlleBKa3aHi
onepalii 3a/1e’)KUTh BiJy HASBHOCTi y 0COOHY 3 HENIOBHOIO LMBIJIbHOIO /Ii€3/IaTHICTIO CBOTO
3apobiTKy, CTUNEH/il YM iHIIUX JOXO/iB, a Y BUMNAJAKY BifICyTHOCTI - BiANMOBIiJHICTb
NpaBOYMHY O3HAKaM ApiOGHOro Nod6yTOBOTO.

30KpeMa, MOKHAa HaBeCTU MNpUKJIAJ yxBajad KHUIBCBKOro amnensiiniHOro
aAMiHicTpaTuBHOro cyay y cnpaBi Ne826/1965/13-a Big 27.08.2017 poky. Cyaom
nepiuoi iHCcTaHIil BCTAHOBJIEHO, 1[0 HEMOBHOJIITHS 0c00a, 3BepHYy.1acs A0 KuiBcbkoro
Bigainenns Ne7 IIAT "JlouipHiii 6aHk CoepbaHky Pocii" 3 meToro o6Miny 50 gosiapis
CIIA Ha HalioOHa/JIbHY BaJ/lOTy YKpaiHH, TOOTO 3MiCTOM BKa3aHOI BaJIlOTHO-OOMiHHOI
omnepanii € KyniBiasg 6aHKoM y ¢i3MyHOI 0co6U TOTIBKOBOI iHO3€MHOI BaJIIOTU 3a
rOTiBKOBI T'PUBHI. Y 3/iliCHEHHI 1ii€l BaJil0THO-0OMiHHOI omepallii 6aHKOM MO3UBa4Yy
OyJi0 BiAMOBJIEHO, ¥ 3B’SI3Ky 3 BiICYTHICTIO MOXJIUBOCTI iZleHTUiKyBaTH 03UBaya, a,
OT>e, W 3JiMCHIOBAaTH BaJIOTHO-OOMiHHI omepalii B 6aHKY, OCKiJIbKHK Ha MOMEHT
3/liiCHeHH onepauii Mo31uBay He OTPUMAB NACHOPT 'POMaZAAHUHA YKpalHy, a MaB [IpU
co6i inie CBio1TBO Npo HapomkeHHs. Cy1 BKa3as, 110 LIuBiIbHUM KOieKCOM YKpaiHu
BCTAHOBJIEHO HEMOBHY IUBiIJIbHY Ai€3/aTHiICTh ¢pizuuHoi ocobu y Bini Big 14 no 18
POKIB, 110 03HAYa€ MOKJIMBICTb CAMOCTIMHOTO BUMHEHHS JIMILIE THUX MPABOYUHIB, AKi
npsMo IMepeabdayvyeHi 3aKOHOJABCTBOM, 3a HAsBHOCTI y Takol 0COOM 3aKOHHUX
npeJCTaBHUKIB, HEMOBHOJITHSA 0co6a MoOXe 3JiMCHUTH BaJIIOTHO-OOMiHHI omnepariii
yepes CBOI'0 3aKOHHOTI'O NpeJAcTaBHUKA. [Ipy ibOMy MiJCTaBOIO AJ14 BifIMOBU B M1030BI
Cy/Jl BU3HaB BiICYTHICTb Yy HEMOBHOJIITHbOI 0CO6U MO3KMBaya MacrnopTa rpoMajisHUHA
YKpaiHu Ta MOXJMUBOCTI ifeHTUIKYBaTU KJIEHTA B LiJiIX 3aKOHOJABCTBaA PO
¢$iHaHCOBUM MOHITOPHUHT.

BupaeTbcd, 10 BUIEBKa3aHe pillleHHd [JeMOHCTPYE HeJO0CKOHaJICThb
0aHKIBCbKHUX I0JIOKEHb Ta IHCTPYKLiH, IKi He BpaXOBYIOTb 3arajibHi MOJIOKEHHS PO
UBIJIbHY Ai€3aTHICTh Pi3nuyHOI 0c0OU. AIMiHICTpAaTUBHUM CyJi HEe YIIOBHOBaXKEHU U
Ha/laBaTU BUCHOBKHU 11010 NOJIOKEHb IIUBIJIbHOTO 3aKOHOABCTBA, IPOTE BKa3iBKa B
pillleHHI CyAy, 1[0 HENOBHOJIITHI BYMHSIOTH NMPAaBOUYUHMU JIMILE NPsSMO NepejbadeHi
[I[uBiILHUM KOJleKCOM YKpaiHW, a BaJIIOTHO-OOMiHHI omepaliii He BXOJATb B Iel
nepeJiik, He BiZIIOBiZla€ [i1CHOCTI.

OTxe, HaMH OyJIO 3/liliCHEHO aHaJli3 pi3HOro poJy AOroBOpPiB NMpPO HaJAaHHS
0aHKIBCbKUX IMOCJYI Ta MPOaHa/i30BAaHO CYJ0BY MPAKTUKY IIOAO0 MOXJUBOCTI

HEINMOBHOJIITHIX 0Ci0 BUMHSTH BUIlle3a3HA4Y€eHi IPaBOYUHHU Ta 3a IKUX YMOB.
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Jlenex Apmyp
JIbgiecbKull HAYiOHA/IbHUU yHigepcumem

imeni Isana PpaHka

MEXI PEAJII3ALIII MTPABA HA BUIJIATH Y CTPAXYBAHHI LIMBIJIBHO-
MPABOBOI BIAINIOBIAAJIbHOCTI BJJACHUKIB HABEMHUX TPAHCIIOPTHUX
3ACOBIB

Ha cboropHilHin JeHb CTpaxyBaHHSA LIMBIJIbHO-NIPABOBOI BiZOBIaJbHOCTI
BJIACHUKIB Ha3eMHUX TPAHCIOPTHUX 3aCO0iB € HAWOIJbII PO3MOBCIO/P)KEHUM BH0M
CTpaxyBaHHf y 3B’AA3Ky i3 MaCOBUM XapaKTEPOM JOPOKHbO-TPAHCHOPTHUX NMPUTOJ, B
Ykpaini. Ane Tpeba 3a3HA4YWTH, 110 BCTAaHOBJIEHHS MaTepiaJibHOI Bi/IMOBi/IaIbHOCTI
BJIAaCHUKA TPAHCIOPTHOrO 3aco0y He 3abe3ledyye TrapaHTOBAaHOroO, IOBHOIO i
CBOEYACHOTO BiJUIIKOAYBAaHHA [10TEPNIJIOMY 3aBAaHOI KOMY LIKO/JH, HAIpUKJIAJ, Yyepes
BiICYTHICTb JOCTATHIX KOIITIB ¥ BUHHOI 0co6U. ToMy 4yepe3 CUCTEMY CTpaxyBaHHS
3abe3Me4yl0TbCS NpaBa, HacaMmmepes, MNOTepHiauX oci6. PazoM 3 TUM, y YMHHOMY
3aKOHO/IaBCTBI epeAbadyeHO BUMIAJ KU, KOJIU IKO/a, siKa 3anoisiHa BHacaigok JATII, ne
Oy/ie BiIIIKOA0BYBATUCS 32 PaXyHOK CTPaXOBHX BUIJIAT.

Ctatta 32 3akoHy YkpaiHu «IIpo 000B’si3KOBe CTpaxyBaHHS LMBIiJbHO-
NpaBOBOiI BiJINOBiIaJIbHOCTI BJIACHHWKIB Ha3eMHUX TPAHCHOPTHUX 3acobiB» (gasi -
3aKoH) nepeabaya€e BUUEPIHUM MepesiiK BUMA/IKiB, KOJIM LIKO/Ia He BiZJIIKOJ0BYETbHCS
cTpaxoBUKoM a60 MTCBY. Y n.7 cT. 32 3akoHy iJileThCs PO LIKOAY, sKa MOB'sA3aHa i3
BTPATO TOBApPHOI BapTOCTi TPAaHCHOPTHOTO 3acoby. € OCUTh NPUKJIAJIB, B IKHUX 3a
pillleHHAM CyJAy TakKa IIKOJa CTAryBajacsd 3 BUHHOI 0COOM MicJjs BifMOBU CTPaxoBOIi
KoMIaHii BigmwkogoByBaTHh 1i. Tak, pilieHHAM JIeHIHCBKOrO pPaMOHHOrO CyAy M.
MukosiaeBa Big 16.03.2018p. 6ys10 3am0BosieHo no30BHI BuMoru o OCOBU_3 mpo
ctasrHeHHs Ha KopucTb OCOBU_1 maTepianbHOI mKoau, 3aBAaHol BHacuaigok JTII,
BeJIMUWHY BTPATHU TOBAPHOI BApTOCTi aBTOMO6iJ51 B po3Mipi 47 677 rpH. Ta BUTPATH Ha
NpOBeJIeHHS OLIiHKM TPAaHCIOPTHOr0 3ac00y BHAC/iIOK MOT0 MOIIKO/>)KEHHS B po3Mipi
3 000 rpH. BapTicTh BiJHOBJIIOBAaJIbHOT'O0 PEMOHTY MO3WBayy BiJLIKOAyBaJia CTpaxoBa
KOMIIaHifA, a BapTiCTh BEJIMYUHU BTPATU TOBAPHOI BAPTOCTI aBTO BiAIIKOJOBAaHO He
oyJs10. CucTeMHHU# aHani3 a63.3 m.3 4.1 cT. 988, cT. 1194 IIK Ykpainy, 1.7 ct. 32 3aKoHy,
n.1.6, 8.6, 8.6.1, 8.6.2 MeTo K1 TOBAapO3HABYOI €KCIIEPTU3U TA OLiHKU TPAHCIIOPTHUX
3ac006iB JJaB MOXJIUBICTb Cy1y AiATU BUCHOBKY, 1110 BJJACHUK MOIIKO/I)KEHOT'0 BHACJIi/I0K
ATII TpaHcnopTHOr 0 3ac00y Ma€ NpaBo Ha BiIIKOAYBaHHS B IOBHOMY 00cf3i 3aB/laHOI
“oMy MarHOBOI WKoAU. [Ipu nboMy, KO LKUBIJIbHA BiANOBIAAJbHICTh 3amMo/itoBaya

IIKO/U OyJ1a 3aCTpaxoBaHa, ajie po3Mipy CTPaxoBOro BiJJIIKOAYBaHHS He BUCTAYAE /IS
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NOBHOTO BIiJIIKOJAYBaHHA 3aBJaHOI MaWHOBOI IIKOJAM, y TOMY 4YMCJII KW y pasi
BCTAaHOBJIEHUX 3aKOHOJABCTBOM OOMeXeHb ILI0J0  BIiAIIKOAYBAaHHA  IIKOJAU
CTPaXxOBHUKOM, TO B TAKOMY pa3i MalHOBA IIKO/A Y BUTJIA/Al BTpAaTHU TOBApPHOI BapTOCTI
TPaHCIOPTHOTO 3ac00y MOBHHHA OyTH BiIIKOJAO0BAaHAa BUHHOIO 0COO0I0 B 3araJlbHOMY
nopsky. HazBaHoiwo MeTojuKkowo nepejbaueHO MOXKJUBICTb i MOPSIA0K 00YMCIEHHS
NOKa3HHUKa BTPAaTU TOBAPHOI BAPTOCTI KOJIICHOTO TPAHCIOPTHOT 0 3ac00y. OCKIJIbKH BiJ,
CIJIATH BiANOBIAHOIO BiJIIKOAYBAaHHA 3aKOHOJABCTBOM 3BiIJIbHEHO CTPAaxOBUKaA, TO
3rigHo 3i cT.cT. 1166, 1187,1194 LIK YkpaiHu Taka lIKoJa MOXe Oy TH CTATHYTa 3 0CO0H,
[AKa 3aBJaJia LKoA4Yy.

Mexi peasizanil npaBa Ha BUIJIATH Y LIbOMY BHUJI CTpaXyBaHHS BU3HayeHI
TaKOX cTaTTelo 37 3aKOHY, Y AKik nepeJbayeHo TaKi NifACcTaBU AJis Bi/IMOBU y BUILJIATI
CTPaxoBOr0 BifumikoAyBaHHA: 1) HaBMHUCHI [ii ocobu, BifmoBiAaNbHICTH sAKOI
3acTpaxoOBaHa (CTpaxyBaJIbHHUKA), BOZis TPaHCIOPTHOTo 3acoby abo moTepmijoro,
COpsIMOBaHi Ha HACTaHHS CTPaXxOBOrO BUMAJKy; 2) BYHMHEHHS 0C06010,
BiZiMOBiJa/IbHICTh fIKOI 3acTpaxoBaHa (CTpaxyBaJIbHUKOM), BOJIIEM TPaHCIOPTHOTO
3ac00y YMHCHOI'O 3JI0YHMHY, L0 NPU3BIB [0 CTPAXOBOr0 BUMAJKY; 3) HEBUKOHAHHS
noTepniJiuM abo iHIIoW 0c06010, IKa Ma€E MPaBO Ha OTPUMAaHHS BiIIKOJAYBaHHS, CBOIX
060B'A3KiB, BU3HAYeHUX ILMM 3aKOHOM, fKIIO Iie MPHU3BEJO [0 HEeMOXXJUBOCTI
ctpaxoBuka (MTCBY) BcTaHOBUTH GaKT JOPOKHBO-TPAHCIOPTHOI PUTOAH, TPUUYUHHU
Ta 006CTAaBUHU il HaCTaHHs abo po3Mip 3anoAissHOI KO/AU; 4) HeMoAaHHSA 3asiBU MPO
CTpaxoBe BiAIIKOAYBaHHS BIPOJOBX OJHOTO POKY, SKILIO LIKOAA 3alofissHa MauHy
NOTepIijioro, i TpPbOX POKIB, SKIO IIKOJAA 3amojisiHa 3/I0pOB'I0 ab0 KUTTIO
MOTEPIIJIOro, 3 MOMEHTY CKOEHHA JOPOXHBO-TPAHCIIOPTHOI IPUTOJH.

B nmpakTuni TpamJfAwTbCA BHUIAJAKH, KOJU CTpaxoBUK 4Yu MTCBY
HEOOI'PYHTOBAHO BiJIMOBJSIOTbCS 3/iHCHIOBATH CTPAXOBi BUIJIATU MOTEPHiJIMM Ha
niZicTaBi TOTO, 1110, HANPHUKJAJ, CTpaXyBaJbHUK He Ha/laB yCix HEOOXiAHUX JOKYMEHTIB
no /ITIl abo nmponyCTUB CTPOK ix mojayvi «6e3 moBaxKHUX NpUYUH». BepxoBHuit Cyz,
y3araJbHIOIO4YM CYyZIOBY NPAKTUKY PO3IJAAY LHMBIJIbHUX CIpaB, L0 BHHUKAKOTH 3
JIOTOBOPIB CTpaxyBaHHS, [AiM1II0B BUCHOBKY, 1[0 y CHCTEMHOMY 3B’13Ky 3 1. 5 4. 1 cT. 989
[IKY, skuM Ha cTpaxyBaJibHHKA MOKJA/IeHO 060B’I30K MOBiJIOMUTHU CTPaxOBUKA MPO
HAaCTaHHA CTPaxOBOrO BUIIAQJAKYy Y CTPOK, BCTAaHOBJIEHWM [OrOBOpPOM, IIpaBOBe
3HA4YeHHH Ma€ MOBiJOMJIEHHS CTPAX0BHKA PO HACTaHHA CTPAaX0OBOT0 BUIIAJAKY Y CTPOK,
SIKMW Jla€ CTPAXOBUKY MOXKJIMBICTb AOCJIAUTU 0OCTAaBUHU CIIPaBU Ta AiNTH BUCHOBKY
PO BU3HAHHS MOr0 CTPAaX0OBHUM BUNAAKOM YU BiAMOBY B LiboMy. CaM paKT NopyllieHHs
CTpaxXyBaJIbLHUKOM BHU3HAYEHOTO0 [JIOTOBOPOM CTpaxyBaHHA CTPOKY IOJaHHA

ﬂOKYMGHTiB, 0 CTOCYKOTbCA CTPAaX0OBOI'O BHUIIA[JKY, 3a HasIBHOCTI (1)aKTy CBO€YaACHOTIO
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NOBiJOMJIEHHSI CTPaxOBUKa MpPO HAaCTaHHA CTPaXOBOTO0 BHUMAJAKy He MOXe OyTH
MiICTaBOO AJ1d BiJMOBH Bi/i 3{iCHEHHS CTPAX0OBOi BUIJIATH.

Peasnizalnjis mpaBa Ha CTpaxoBi BUIJIATU OOMEXYETbCS TaKO0X pPO3MipoM
CTPAaXOBHUX CYM B MeXaX fAKUX 3AIMCHIOETbCA BUILIAaTa CTPAaXOBUX BiJIIKOAYBAaHb
BIZIIOBIZHO 10 YMOB A0r0BOpPY. BiAnoBiHO 10 HaLliOHAJILHOIO 3aKOHO/ABCTBA BOHU €
3HAaYHO MeHIIMMHM, HiDXK 1e BcTaHoBjeHo y [JupexktuBi 2009/103/€C. 3a
3aKOHOZIABCTBOM YKpaiHM pO3Mip CTPaxoBOi CyMM 3a WIKOAY, 3alOJiAHY MauHY
NOTepNi/inX, cTaHOBUTb 50 THUC. FPH. HAa OJHOrO0 MNOTEPHiIJOro, a W0A0 LIKOAH,
3aMo/lisiHOl KUTTIO Ta 3/]0POB’I0 MOTEPIMiNKX, CTaHOBUTb 100 THUC. TPH. HA OJHOTO
notepnizioro. ®paHiin3a Npy BiAIIKOAYBaHHI WIKOAM, 3amo/isiHOI >XUTTIO Ta/abo
3/10pOB'I0 OTEPHIJINX, HE 3aCTOCOBYETHCS, a U0J0 IIKOAM, KA 3alofissHa MauHy —
BCTAQHOBJIIOETLCA NPU YKJIAJEHHI JOTOBOPY I He MOXe IepeBUILyBaTH 2 BiICOTKHU BiJ
CTPaxoBOI CyMH, B MeXaxX $KOI BiJIIKOJOBYIOTbCA 30UTKH, 3aloAisdHi MalHy
NOTEePIINX.

OTxe, MiICYMOBYIOYU BCe BULLeHaBeJleHe, BBAXKal0 JOLIJIbHUM BHECTHU Y YUHHE
3aKOHO/ZIaBCTBO 3MIiHU 111010 MeX peaJii3alil IpaBa Ha CTPAxO0Bi BUIJIATU Ta HArJIA4y 3a
JOTPUMaHHAM 3aKOHO/ABCTBA CTPAXOBUMHU KOMIIAHIIMU IIPU BUKOHAHHI IOKJIaleHUX
Ha HUX rapaHTiiHUX Ta iHQopMaLiliHUX QYHKLi 3 METOI YHUKHEHHS 3JI0B)KUBaHb 3
IXHbOI CTOPOHM Ta O CHUCTEMMU TapaHTIK BiJIIKOAYBAaHHS IIKOAW, 3aBJaHOI
NOTEPMiJIMM 0c00aM, a TaKOK rapMOHi3yBaTU 3aKOHOJABCTBO BiZMOBIIHO /0 BUMOT,

3a3HavyeHux y Jlupexktusi 2009/103/€C.

di2yH [Imumpo
JIvgiscbKull HaYyioHa/bHULL yHIBepcumem

imeHi [eana PpaHka

PEOPTAHI3ALIA OPUAUYIHUX OCIb

BignosigHo g0 4. 1 cT. 104 LluBinbHOTO KOZeKCY YKpainu (aaui — LIK Ykpainu)
NPUNIMHEHHS IOPUIUYHOI 0COOU BiZlOYBAETHCSA ABOMAa LLJISIXaMU: peopraHisaiiis a6o
JIKBiZania. B cBow d4epry peopraHizanisgs Moxe OyTHM YOTHUPBOX BHUJIB: 3JIUTTH,
NpUENHAHHSA, MOJAiJI, mepeTBOpeHHd. lIpoTre Ha BigMiHYy Bij JiikBigauii, y pasi
peopraHisanii HpPUAAYHUX OCI6 MalHO, NpaBa Ta OOOB'A3KM MNeEpexXoldaTb [0
NpaBOHACTYMHUKIB. PeopraHizallisi WpuJAMYHUX OCib JeTa/JIbHO PETYAETHCSA 3aKOHOM
Ykpainu «Ilpo fepxaBHy peecTpalito OPUAUYHUX 0CI0, Pi3UIHUX OCIO-NiANPUEMILIB Ta
rpomMaacbkux ¢opMmyBaHb» Big 15.05.2003 p. (mani - 3akoH MNpo peecTpaliiio).

PosrusisHeMo KoXKeH BUJ, peopraHisauil geTasbHille.
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Y. 4 cT. 4 3aKoHy NIpo peecTpallito 3a3HavaE, U0 Y pasi 3JIUTTA PUIUIHUX 0Ci0O
3/liIICHIOETHCA Jlep:KaBHa peecTpalliss HOBOYTBOPEHOI PUAMYHOI 0CO0H Ta JepKaBHa
peecTpallisi NpUNUHEHHS PUAUYHUX 0Ci6, [0 TPUNUHSITbHCS Y Pe3yabTaTi 3JIUTTS.
To6ToO, y pasi 3iuTTs 2 abo 6iJibllie WPUJUYHUX OCi0, IKi IPUIHUHATb CBOE ICHYBaHHS,
YTBOPIOETbCS OJlHA IOPUAMYHA 0C00a, sfKa € NPABOHACTYNHUKOM MOMNEpeHiX.
BignmoBigHo, MailHO, NpaBa Ta OOOB’SI3KM IOPUAWYHUX OCi0, SKi 3JIMBalOThCS,
nepexo/sThb /10 HOBOYTBOPEHOI I0pUAUYHOI 0cobu. [lops 0K 3IUTTS MOKHA NOJIIUTH
Ha 3 eTanu: Ha NMepLIOMY eTali 10 EAUHOTO Jlep>KaBHOT'0 PEECTPY WPUAUYHHUX OCib Ta
¢isnyHux ocib-nianpueMuiB (gaai - €/IP) BHOCATH 3anuc Npo pilieHHS 3aCHOBHUKIB
(yyacHHUKIB) 11010 IPUNIMHEHHSA IOPUANYHOI 0c00U. Jlpyruii eTamn noJisra€e y CTBOpeHHi
KOMicil 3 NpUNMHEHHS HPUAUYHOI 0COOM Ta BJIaCHE MPOBeAEHHS peecTpalii
HOBOYTBOpPEHOI IOpUAUYHOI ocobu. Ha TpeTboMy eTami 3/iMCHIOETbCA peecTpalis
NPUNMHEHHS PUJUIHUX OCI0, AKI IPUNMHSAIOTBLCA B pe3yJIbTaTi 3JIUTTS.

[HIIMM BUIOM peopranisanii oco6u € npueaHaHHA. Koau npuegHy0TbCSA 0jHA
abo JeKiyibka PUAUYHUX OCiO A0 iHIIOI, TO 3TilHO 3 NepeJaBajJilbHUM aKTOM /[0
HOBOYTBOpEHOI Nepexo/iATh MalHO, MpaBa Ta 0OO0B'I3KKM NPUEJHAHUX HOPUJAYHUX
oci6. Ha BigMiHy Bij 3/1MTTS, NiJ Yac NpUEJHAHHS IOPUAMYHI 0COOM MPUIUHAIOTHCS,
aJle HOBOI IOPUUYHOI 0COOU He CTBOPHOETHCA. BignmoBigHo 0 4. 7 cT. 4 3aKoHY Npo
peecTpauito «Y pasdi NpUESHAHHS OPUAUYHUX OCi0 3/iMCHIOETbCS Jep>KaBHA
peecTpalifi NpPUNMHEHHS HOPUAUYHUX OCi06, 110 NPUINMUHAKTHBCA Yy pe3yJbTaTi
NpUENHAHHSA, Ta Jlep>KaBHa peecTpalisd 3MiH [0 BijoMOCTeH, 1[0 MiCTATbCA B EAUHOMY
Jlep’KaBHOMY pEECTpi, 0[O0 MPaBOHACTYNHULTBA HPUAAYHOI 0COOH, A0 SAKOI
NPUEAHYIOThCA. [I[preLHAHHA BBAXKAETHCA 3aBEPIIEHUM 3 JAaTU JepKaBHOI peecTpauil
3MIiH [0 BIiZJOMOCTeH, W0 MICTATbCAd B E€JUHOMY [epXaBHOMY PpeeCTpi, LI0A0
NPaBOHACTYIMHUIITBA OPUAUYHOI 0COOH, 10 IKOI NPUEAHYIOThCSI». [Ipoliec nprueaHaHHS
TaKO>X MOXXHa YMOBHO MOAIJIMTH Ha eTally, i AKI0 NeplIrd i Jpyrui eTamnu mij yac
NPUESHAHHA YU 3JIMTTA € OAHAKOBHMMHM, TO HA TPeTbOMY eTalli MiJ, 4yac NpUeSHaHHA
BiZ1I0yBa€eTHCSA BHECeHHs 3MiH A0 E/IP npo ropuinyHy oco6y, 111010 IpaBOHACTYHUI[TBA
IOPUAHUYHOI 0COOH, /10 SIKOI IPUENHYIOThHCSI.

[Toziz1 03HavaE, 1110 3 O/iHi€l VPUJUYHOI 0COOU YTBOPIOIOTHCS AEKiJibKa HOBUX,
a caMa pUJUYHA 0coba NMpPUNHUHSETbCSI. To6TO, oHA ab0 OGijibllle HOBOYTBOPEHHUX
IOPUAAYHUX 0CiO CTalOTh NPAaBOHACTYIIHUKAMU TUX MAalHOBUX IIpaB Ta 000B’A3KiB, SKi
MaJia JopUArMYHa 0c06a, Ha 6a3i AKOoi MPOBOAUBCS 1eH NMoAia. 3rifHo 3 4. 6 CT. 4 3aKOHY
PO peecTpalito «Y pasi noZisly WpUJAUYHUX OCi0 3iMCHIOETHCA JIEp>KaBHA peecTpallis
HOBOYTBOPEHHUX WPUAMYHUX OCi06 Ta Aep>KaBHA peecTpallis NIPUNHHEHHS IPUAUYHOI

OCO6I/I, 0 MPUITUHAETBCA Y peBy.I'IbTaTi HOﬂiJIy. HOﬂiJI BBAXXA€ETbHCA 3aBEPIIEHUM 3 IdATHU
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JlepKaBHOI peecTpalil NPUINMHEHHS OPUAUYHOI 0COOM, IO MPUINUHSAETHCA Y
pe3yJibTaTi noAiny». BigMiHHICTb OAiNY BiJ BUAIIY MIOJIAATAE B TOMY, L[O B OCTAHHBOMY
BUIIA/IKY IOPUAMYHA 0c00a He JIKBIAYEThCSA, a NpooBxKye icHyBaTu. UK Ykpainu (cT.
109) Bu3Havyae BUAIJ K NepexiJ 3a po3N0iJibYUM 6aJlaHCOM YaCTUHY MakHa, MpaB Ta
000B’sI3KiB IOPUAUYHOI 0COOU 10 OZ/HiET a60 KiJIbKOX CTBOPIOBAHUX HOBUX IOPUAUUYHUX
oci6. To6To BUAI/I He € BUJIOM peopraHisaliii WpuAMYHOI 0COOH, 1le MPOCTO Nepejaya
NeBHHUX MaHOBHUX MPaB i 000B’S13KiB iHIIKUM Cy6’€KTaM rocrnofapoBaHHA. Y pa3i BUZiLy
IOPUIUYHUX 0Ci0 34iMCHIOETHCA JlepKaBHA peecTpalis PUAUYHUX OCi0, yTBOPEHUX Y
pe3yJibTaTi BUJiJNY, Ta Jep>KaBHA peecTpalid 3MiH [0 BijoMOCTeM, 0 MICTATbHCA B
€EAMHOMY Jlep>KaBHOMY PEECTPi, IpO IPUAUYHY 0CO0Y, 3 AKOI 3[iINCHEHO BUAIJ, 00
IOPUIUYHOI 0COOH — MpaBOHACTYNMHHUKA (4. 3 CT. 4 3aKOH PO peecTpaliio).

OcTaHHIM BHJOM peopradizanili € MepeTBOPeHHS IOPUJUYHOI OCOOHU.
[lepeTBOpeHHSIM IOPUAUYHOLI 0COOU € 3MiHa ii oprasisaniiHo-npaBoBoi GOpPMH, OKpPiM
1bOT0, ¥ pa3si nepeTBOPEHHS [0 HOBOI IOPUJUYHOI 0COOU MepexoAaTh yce MalHO, yCi
npaBa Ta 060B’s3kM opuAru4YHOI ocobu (cT. 109 IIK Ykpaiuu). B ymoBax cyyacHoCTi
JIOCUTb 4YacTO BUHUKAE NOTpeba y 3MiHi opraHizaniiHo-npaBoBoi $OpMHU HPUAUYHOT
0coOM, OCKIJIbKM 4epe3 IMepexiJ [0 PUHKOBUX BiJHOCHMH, 3MiHy NOJaTKOBOTO
3aKOHO/IaBCTBA, BAHUKHEHHS HOBUX MOXJIMBOCTEH JJI1S HiATPUEMCTBA i T. [I. OPUAHAYHI
ocobu 3MmyuleHi TpaHchopMyBaTHCS /I OTPUMaAHHSA OibLIOTO MNPUOYTKY.
HannomupeHilumMu npukaagamu nepetsopeHHs €: T30B nepeTBoproeTbca B AT i TI11
B T30B. Illle ogHMM HI0OAHCOM € Te, 10 PO3Mip 4YaCTKM KOXHOIO 3aCHOBHMKA B
CTaTyTHOMY KalliTaJli WpUJUYHOI 0COOH, 1110 peOpraHi3y€eThCsl, MIOBUHEH JIOPiBHIOBATH
po3Mipy HMOro 4acTKu B CTAaTyYTHOMY KaliTajJi HOPUJUYHOI 0COOH, CTBOpPEHOI B
pe3yJibTaTi lepeTBOPEeHHS.

[llogo 3arajbHOI NpoLEeAypU NPUINMUHEHHS HOPUAMYHOI 0COOM, TO BiH €
HAaCTYIHUM:

- NPUUHATTS pillleHHs yYaCHUKaMHM, Cy/ioM ab0 KOMIETEHTHHUM OpPTraHOM
NIpo peopraHisaijiro PUAAIHOI 0COOU;

- MOBiJOMJIEHHS NPOTAroM 3-bOX JHIB OpraHy, WO 3[iMCHIOE AeprKaBHY
peecTpalio;

- MPpU3HAaYEeHHs KOMICil 3 NPUIIMHEHHS Ta r0JI0BY KOMICIl;

- BCTAHOBJIEHHA MOPAAKY I CTPOKY 3asABJIEHHA KpeJUTOpPaMU CBOIX BUMOT
Jl0 IOPUIMYHOI 0CO0H, 1110 IPUNIUHSAETHCS;

- CKJIaJIEHHA NlepelaBaJIbHOTO0 aKTY i po3Mo/iJibyoro 6asaHcy

- BHeceHHs Jo €/IP 3amucy npo NpUNMHEHHS HOPUAUYHOI 0COOU Ta

Jlep>kaBHa peecTpallifi CTBOPOBAaHUX WPUJUYHHUX OCiO-TPaBOHACTYMHHUKIB.
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EKOJIOI'TYHE, COLUIAJIBHE TA MEIMYHE ITPABO

Krzysztof Wiqczek

Uniwersytet Jagielloniski w Krakowie

PODSTAWY WYKONYWANIA SEKCJI ZWLOK W RZECZYPOSPOLITE]J POLSKIE]

Sekcja zwtok jako badanie post mortem prowadzone w celu ustalenia przyczyny
zgonu budzi - szczegdlnie w dzisiejszych czasach - wiele kontrowersji, ktore maja
podtoze przede wszystkim bioetyczne. Przeprowadzenie autopsji jest bowiem bardzo
czesto przedmiotem Kkrytyki rodzin os6b zmartych, dla ktérych moze ona stanowic
dodatkowe Zrodto cierpienia i stresu. W niniejszej pracy postaram sie przedstawic
problematyke sekcji zwtok z punktu widzenia prawa polskiego. W szczegdlnosci skupie
sie na aspekcie jej rodzajow, okoliczno$ciach majacych wplyw na obowigzek jej
wykonania, a takze mozliwosciach zaniechania jej przeprowadzenia. Z uwagi jednak na
obowigzek zmieszczenia sie w stricte okreslonych ramach objetoSciowych, nalezy juz na
wstepie podkresli¢, iz ponizsze rozwazania majg charakter wprowadzajacy i
zachecajacy do samodzielnego pogtebienia poruszonej problematyki.

Przechodzac do analizy zagadnienia, trzeba rozpocza¢ od przywotania dwéch
przepisow ustawy z dnia 15 kwietnia 2011 r. - o dziatalnoSci leczniczej. W szczegdlnoSci
na uwage zastuguje przepis art. 31 tejze ustawy. Ustep pierwszy tego przepisu
wprowadza ogoélng zasade mozliwosci dokonywania sekcji zwlok pacjenta, w
szczego6lnosci, jesli zgon nastapit przed uptywem 12 godzin od przyjecia go do placéwki.
Jesli wiec nie zachodza inne szczegoOlne okolicznosci (powodujace wytaczenie
mozliwo$ci przeprowadzenia sekcji badZ aktualizujace obowigzek jej wykonania),
placowka medyczna, do ktorej pacjent trafit i gdzie zmart, moze (fakultatywnie) podjac
decyzje o wykonaniu sekcji zwtok. Decyzja ta moze by¢ uzasadniona zgonem pacjenta
przed uptywem 12 godzin od jego przyjecia, jednak zwrot ,w szczegblnosci”, wskazuje
katalog otwarty wystepujacy w tymze przepisie, co z kolei implikuje stwierdzenie, iz
szpital moze podjac decyzje o wykonaniu sekcji takze z innych powodéw.

Ustep drugi art. 31 ustawy przewiduje drugi typ sytuacji, mianowicie -
wyltaczenie mozliwosci wykonania sekcji zwtok. Nastepuje ono w przypadku sprzeciwu
pacjenta jeszcze za zycia. W przypadku braku takiego oswiadczenia, gdy jest to osoba
majaca peing zdolnos¢ do czynnosci prawnych, wykonanie sekcji zwtok bedzie mozliwe.
W przypadku oséb majgcych ograniczong zdolno$¢ do czynnosci prawnych (osoby,
ktére ukonczyty 13. rok zycia oraz osoby ubezwlasnowolnione czeSciowo), a takze w

ogole nie majgcych zdolnosci do czynnosci prawnych (osoby ponizej 13. roku zycia oraz
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osoby ubezwtasnowolnione catkowicie) sprzeciw pacjenta zastepuje oSwiadczenie jego
przedstawiciela ustawowego, ktére moze by¢ ztozone zaréwno przed, jak i po Smierci.
Zgodnie z ust. 3 przepisu, w dokumentacji medycznej pacjenta sporzadza sie adnotacje
o zaniechaniu przeprowadzenia sekcji zwtok, dotgczajac do niej sprzeciw pacjenta badz
przedstawiciela ustawowego. Brzmienie tego przepisu wskazuje prima facie, iz forma
sprzeciwu powinna nastgpi¢ na pismie. O ile w przypadku sprzeciwu przedstawiciela
ustawowego mozna by jeszcze zgodzi¢ sie z tym pogladem (cho¢ przeciez taki
przedstawiciel moze by¢ osobg niepi$mienng), o tyle w przypadku sprzeciwu samego
pacjenta wyrazonego ustnie przy Swiadkach, nalezy oczywiscie uszanowac jego wole i
prawo do samostanowienia (w szczegoOlnosci, jesli jego stan nie pozwala juz na
sporzadzenie pisemnego oswiadczenia).

Ustep czwarty wprowadza trzy sytuacje, gdy wykonanie sekcji zwlok jest -
niezaleznie od innych okolicznosci - obligatoryjne. Wprowadza tez trzy zasadnicze
rodzaje sekcji zwtok, ktore przewiduje polskie prawo. Pierwsza jest najbardziej
szczegb6lowa - sekcja sagdowo-lekarska. Jest ona przewidziana przede wszystkim w art.
209 Kodeksu postepowania karnego. Przestanka obligujaca do jej wykonania jest
podejrzenie przestepnego spowodowania Smierci. Decyzje w tym zakresie podejmuje
prokurator (w postepowaniu przygotowawczym) lub sad (w postepowaniu sgdowym),
z kolei samo przeprowadzenie nalezy - zgodnie z art. 209 § 4 k.p.k. - do biegtego lekarza,
ktory powinien by¢ (w miare mozliwosci) specjalistg z zakresu medycyny sagdowej. W
zaleznosci od etapu postepowania (przygotowawcze lub sgdowe) przy otwarciu zwtok
(tak w k.p.k. okreslona jest sekcja zwtok) powinien by¢ obecny prokurator lub sad.
Zgodnie za$ z § 5 przytaczanego przepisu, przy ogledzinach i otwarciu (sekcji) zwtok
moze by¢ takze wezwany - w razie potrzeby - lekarz, ktory ostatnio udzielat pomocy
zmartemu. Z sekcji sgdowo-lekarskiej, lekarz biegly ja przeprowadzajacy sporzadza
opinie (zgodnie z art. 209 § 5 zd. 2 k.p.k.), ktdra moze mie¢ forme ustng lub pisemng, w
zaleznoSci od polecenia organu procesowego (zgodnie z art. 200 § 1 k.p.k.). Organ
procesowy z kolei, a wiec prokurator lub sad, powinien de lege lata sporzadzi¢ protokot
z sekcji sgdowo-lekarskiej, w ktdrej uczestniczyt. Obowigzek ten wynika z art. 143 § 1
pkt 4 k.p.k, w praktyce jednak rzadko dochodzi do jego stosowania. Na marginesie
nalezy takze wspomnie¢, iz jeSli organ dowiedziat sie o okolicznosciach sprawy
Swiadczacych o mozliwosci przestepnego spowodowania $mierci, jednak nastgpito to
juz po pochowaniu zmartego, to zgodnie z art. 210 k.p.k.,, moze zarzadzi¢ wyjecie zwtok
z grobu (tzw. ekshumacja), w celu dokonania ogledzin lub otwarcia zwtok, a wiec

réwniez (a w praktyce - przede wszystkim) w celu wykonania sekcji sgdowo-lekarskie;j.
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Drugim rodzajem sekcji zwtok, o ktérej mowa w art. 31 ust. 4 pkt 2 ustawy o
dziatalnosci leczniczej, jest sekcja anatomo-patologiczna (inaczej zwana tez sekcja
naukowa). Obligatoryjnie wykonuje sie ja w przypadku, gdy przyczyny zgonu nie mozna
ustali¢ w sposodb jednoznaczny (nie ma tutaj znaczenia ewentualny sprzeciw pacjenta
za zycia, badz jego przedstawiciela ustawowego), niezaleznie od tego, czy zgon nastapit
w szpitalu czy tez poza nim. Réwniez ten rodzaj sekcji ma miejsce w przypadku sekcji
fakultatywnej (art. 31 ust. 1 ustawy o dziatalnosci leczniczej), o ktorej byta juz mowa -
w szczeg6lnosci w przypadku wystgpienia zgonu przed uptywem 12 godzin od przyjecia
pacjenta (jednak jesli nie wystepuja tu inne przestanki, ostateczna decyzja nalezy do
podmiotu leczniczego, ktéory moze odstgpi¢ od wykonania sekcji, nawet pomimo
naglego zgonu tuz po przyjeciu do szpitala; z kolei przy podjeciu decyzji o
przeprowadzeniu sekcji fakultatywnej moze do niej de facto nie dojs¢ w wyniku
sprzeciwu przedstawiciela ustawowego zmartego badZ samego zmartego jeszcze za
zycia). Ustawa nie precyzuje, kto dokladnie podejmuje decyzje o przeprowadzeniu
sekcji anatomo-patologicznej, jednak z innych przepisow mozna wydedukowac, iz
powinien to uczynic¢ lekarz stwierdzajacy zgon. Zgodnie bowiem z brzmieniem art. 43
ust. 2 ustawy z dnia 5 grudnia 1996 r. - o zawodach lekarza i lekarza dentysty: ,W
uzasadnionych przypadkach lekarz, z wytaczeniem lekarza dentysty, moze uzaleznic
wystawienie karty zgonu od przeprowadzenia sekcji zwtok.”. W przypadku jednak, gdy
podczas przeprowadzania sekcji anatomo-patologicznej, powstanie uzasadnione
podejrzenie, iz Smier¢ nastgpita w wyniku przestepstwa, sekcje taka nalezy przerwac i
niezwtocznie powiadomic o takim fakcie policje lub prokuratora. W przypadku podjecia
przez prokuratora decyzji o0 wszczeciu postepowania przygotowawczego i nakazaniu
otwarcia zwlok, sekcje te kontynuuje sie jako sekcje sagdowo-lekarska (podobnie w
przypadku analogicznej decyzji wydanej przez sad w postepowaniu sgdowym). Gdyby
jednak podejrzenia nie przekonaty organu procesowego, ktéory odmoéwitby wydania
rozstrzygniecia procesowego nakazujgcego wykonania sekcji sgdowo-lekarskiej (co w
takich sytuacjach nalezy jednak do rzadkosci), wydaje sie, iz autopsja powinna zostac
dokonczona w dalszym ciggu jako obligatoryjna przeciez sekcja anatomo-patologiczna.

Trzeci rodzaj sekcji zwtok to sekcja administracyjno-sanitarna. Przepis art. 31
ust. 4 pkt 3 ustawy o dziatalnosci leczniczej odsyta w tym przypadku do innego aktu
prawnego - ustawy z dnia 5 grudnia 2008 r. - 0 zapobieganiu oraz zwalczaniu zakazen
i choréb zakaznych u ludzi. Zgodnie z art. 33 ust. 2 pkt 6 przywotywanej ustawy,
panstwowy powiatowy inspektor sanitarny lub panstwowy graniczny inspektor
sanitarny moze, w drodze decyzji nakaza¢ sekcje zwlok osoby zmartej, u ktoérej

rozpoznano lub podejrzewano zakazenie lub chorobe zakaZna. Z kolei zgodnie z art. 33
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ust. 2 pkt 7 ustawy, organ wiasciwej inspekcji sanitarnej moze, ré6wniez w drodze
decyzji, zakaza¢ wykonywania sekcji zwtok ludzi i zwierzat, gdy sekcja zwtok mogtaby
prowadzi¢ do zakazenia osob lub skazenia Srodowiska, z wyjatkiem przypadku, gdy
zachodzi podejrzenie popetnienia przestepstwa. Z uwagi na powyzsze, nalezy
stwierdzi¢, iz lekarz stwierdzajacy zgon (ewentualnie inny lekarz, badZz nawet inna
uprawniona osoba dokonujgca ogledzin zwtok) ma pewno$¢ badz podejrzewa (przy
czym podejrzenie powinno by¢ uzasadnione), iZ zgon nastgpit w wyniku choroby
zakaznej, obowigzany jest on do niezwlocznego poinformowania wtasciwego
panstwowego inspektora sanitarnego, ktéry podejmuje decyzje w sprawie dalszego
postepowania, nakazujac badz zakazujac wykonania sekcji administracyjno-sanitarne;j.
Moze on tez nie wydawac decyzji w przypadku wykluczenia mozliwosci zakazenia lub
istnienia choroby zakaznej, jednak w praktyce takie przypadki zdarzajg sie niezwykle
rzadko. Obowigzek zawiadomienia odpowiedniego organu inspekcji sanitarnej jest
aktualny niezaleznie od czasu powziecia informacji badZ uzasadnionego podejrzenia o
zakazeniu lub chorobie zakaZnej zmartego pacjenta. Jesli wiec do opisywanej sytuacji
doszto podczas wykonywania sekcji anatomo-patologicznej, to — per analogiam jak w
przypadku stwierdzenia badZ podejrzenia zgonu w wyniku dokonania czynu
zabronionego pod grozba kary - nalezy przerwa¢ wykonywanie tejze sekcji i
niezwlocznie powiadomi¢ wtasciwego panstwowego inspektora sanitarnego, ktory
podejmie dalsze decyzje. Jesli uzna on, Ze nalezy przeprowadzi¢ sekcje — winno sie jg
kontynuowac jako sekcje administracyjno-sanitarng. Jesli organ uzna jednak sekcja
mogtaby prowadzi¢ do zakazenia osdb lub skazenia Srodowiska, sekcji tej nie wolno juz
wznowic¢ (co do zasady), chyba, Zze wyjda na jaw nowe okolicznosci, uzasadniajace, iz
Smier¢ nastgpita lub mogta nastgpi¢ w wyniku przestepstwa. Wéwczas o sprawie nalezy
poinformowac policje lub prokuratora, co bedzie skutkowato zapewne wszczeciem
Sledztwa. Wowczas to od organu prowadzgcego postepowanie (zwykle prokuratora,
rzadziej - sadu), bedzie zalezato czy sekcja powinna by¢ kontynuowana - juz jako sekcja
sagdowo-lekarska. Podobny schemat bedzie miat miejsce gdy okolicznos$ci przestepnego
spowodowania zgonu (badz istnienie uzasadnionych podejrzen w tym zakresie) wyjda
na jaw w czasie przeprowadzania sekcji administracyjno-sanitarnej zarzadzonej przez
wtasciwego inspektora - powinna ona by¢ przerwana do czasu podjecia decyzji przez
prokuratora lub sad i kontynuowana jako sekcja sgdowo-lekarska (w przypadku
odpowiedniej decyzji organu) badZ jako sekcja administracyjno-sanitarna (w
przypadku braku realizacji znamion zbrodni lub wystepku).

Uzupetiajaco nalezy takze wspomnie¢ o jeszcze jednym przepisie

warunkujacym wykonywanie sekcji zwtok, tj. o art. 32 ustawy o dziatalnosSci leczniczej.
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Zgodnie z ust. 1 tej normy, dokonanie sekcji zwtok nie moze nastapi¢ wczesniej niz po
uptywie 12 godzin od stwierdzenia zgonu. Jak wskazuje sie w piSmiennictwie (T. Rek,
Komentarz do art. 32 ustawy o dziatalnosci leczniczej, Wydawnictwo Wolters Kluwer,
Warszawa 2014), nie chodzi tu o moment sporzadzenia karty zgonu, czy wydania
odpowiedniego orzeczenia przez sad, a o tzw. medyczne stwierdzenie zgonu, czyli
stwierdzenie przez lekarza na podstawie obiektywnych przestanek, ze pacjent nie zyje.
Jednoczes$nie ustawodawca wprowadza w ust. 2 omawianego artykutu wyjatek od
powyzszej zasady generalnej, polegajacy na mozliwosci dokonania sekcji zwtok przed
uptywem 12 godzin od stwierdzenia zgonu, ale tylko wtedy, gdy zachodzi potrzeba
pobrania ze zwtok komoérek, tkanek lub narzadéow przy jednoczesnym zachowaniu
zasad 1 trybu przewidzianych w ustawie o pobieraniu, przechowywaniu i
przeszczepianiu komorek, tkanek i narzaddéw. Nie rozwijajgc tego watku nalezy
jednakowoz wspomnie¢, iz decyzje w tym zakresie podejmuje zasadniczo kierownik
podmiotu leczniczego, jeSli jest lekarzem, natomiast jesli kierownik ten nie jest
lekarzem, powinien zadecydowal upowazniony przez niego lekarz albo lekarz
upowazniony przez zarzad spotki kapitatowej (jezeli jest ona podmiotem leczniczym).
Wyjatku z ust. 2 nie stosuje sie jednak w stosunku do os6b osadzonych zmartych w
zaktadach karnych i aresztach $ledczych (zgodnie z art. 32 ust. 3 ustawy o dziatalnosci
leczniczej).

Konkludujac, trzeba uzna¢ iz problematyka sekcji zwtok, jej rodzajow i
warunkoéw przeprowadzania jest i z catg pewnoScig bedzie w przysztosci wazkim
zagadnieniem, szczegdlnie w dobie rozwoju prawa medycznego jako jednej z nowszych
gatezi prawa. Dotyka ona bowiem bardzo delikatnej sfery, gdyz Smier¢ cztowieka jest
zasadniczo wydarzeniem niezwykle traumatycznym dla rodziny zmartego. Z drugiej
strony, ustalenie jej przyczyny - a taki jest wtasnie zasadniczy cel sekcji zwtok — moze
prowadzi¢ do powstania odpowiedzialnosci odszkodowawczej, a nawet karnej danej
osoby fizycznej lub prawnej, w tym danego lekarza badZ szpitala jako podmiotu
leczniczego. Dlatego tez niezwykle istotnym jest, by przepisy dotyczace zasad
przeprowadzania sekcji zwtok byly uregulowane jak najbardziej precyzyjnie. Oceniajac
regulacje w przedmiotowym zakresie obowigzujace w Rzeczypospolitej Polskiej, trzeba
przyznac, iz pomimo zasadniczej poprawnosci i spetniania swojego celu powinny by¢
one szersze, gdyz stan de lege lata okreSlony jest de facto w kilku przepisach
(odsytajacych jednak do innych ustaw). W szczeg6lnosci nalezatoby zwroci¢ uwage na
ustawowg regulacje odrebnos$ci wynikajacych z réznic pomiedzy sekcja sadowo-
lekarska, anatomo-patologiczng oraz administracyjno-sanitarng, ktore zostaty tak

naprawde wyodrebnione nie przez ustawodawce, a przez nauke. Réwniez zasady
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postepowania w przypadkach opisanych w niniejszej pracy powinny zosta¢ wziete pod
uwage w nowych regulacjach prawnych, w celu usuniecia watpliwosci i rozbieznosci w
praktyce stosowania prawa. Propozycje te mozna traktowac jako postulaty de lege
ferenda, ktére w mojej ocenie znaczaco przyczynityby sie do transparentnosci procedur

przeprowadzania sekcji zwtok.

l'oses Onee2
JIbgiscbkull HAYioHA/IbHULL YyHIBepcumem

imeHi Isana Ppanka

11010 BU3HAYEHHSA CTOPOHU POBOTO/ABIIA Y BIJHOCUHAX ITO3UKOBOT
MPALI

Hopmu 3akoHy Ykpainu «Ilpo 3aitHaTicTh HacesaeHHsa» Bijg 05.07.2012 (gani -
3aKOH MPO 3aMHATICTb), sIKi perjiaMeHTYyTb BiJTHOCUHM 3 HaMMy MNpaliBHUKIB A/
N0/IaJIbLIIOT0 BUKOHAHHS HUMU POO0TH B YKpaiHi B iHIIOT0o po60TOAaBIsA, CTPYKTYPHO
po3TatuoBaHi B Po3aii VI «Ilocayru 3 nocepegHunTBa y paneBaaliTyBaHHi». ToMy 114
JiSIbHICTh  CY6’€KTIiB rocrnojiaploBaHHS BXOAUTb Yy cdepy NpPaBOBiAHOCUH
nocepeHUILTBA y NpaleBaaliTyBaHHi. CJ1iJi 3a3Ha4MTH, 110 B Teopil TpyZL0BOro npaBa
dbopma 3aMHATOCTI, NpU fKIA MpPaLiBHUKK HAaWMalOTbCA POOGOTOJABLSMU 3 METOIO
HaJlaHHA IX y PpO3NOpPAJKEHHSA TpPeTbOl CTOPOHH, VY3arajJbHIOETbCH IOHATTAM
«II03UKOBa Mpaysa».

[To3ukoBa npals € BiJHOCHO HOBO1O GpOPMOI0 3a/1y4eHHS NepcoHaly B YKpaiHi,
a TOMYy JI0 KiHIg He pgociaifpkeHorw. lle ¥ He AWMBHO, a/)Ke HaBiTh CbOTOJHI cepep,
TEOPETUKIB TPYIOBOr0 IIpaBa HeMA€E OJITHO3HAYHOI OLiHKH 1ii€l dopMU nmocepeaHUIITBA
y InpaueBsaliTyBaHHi. KpiM TOro, pdaja mnutadb, fKi CTOCYIOTbCA IPaBOBOTO
peryJjitoBaHHsl MO3WKOBOI Mmpalli, 3a/ullalTbCcd HeBUpimeHuMU. [Ipobaema
BH3Ha4YeHHs poO60TOAABISA y LIMX MPAaBOBiIAHOCMHAX O/HA 3 HUX. TpyaHOIIi 3yMOBJIeHi
0COOJIMBOCTSIMH 3aCTOCYBaHHS MO3MKOBOI Npalli Ha mpakTHULi. OCKiJIbKY BiZj0yBa€eTbhCSA
po3ienieHHs QyHKIIiA po60TojaBIisl MiXk po6oToAaBlEeM Ae-PpakTo (MiAITPUEMCTBOM-
KOpUCTYBauyeM) i poboToAaBLEM Jie-I0pe (areHTCTBOM 3alHATOCTi). TomMy iHoAi MOXKHA
3yCTPITHU BUKOPUCTAHHA MOHATTA «pO31enJieHi TpyA0BI BifHOCUHU» IJid TO3HAYEHH S
i€l GopMU nocepeAHUIITBA Y NpalieBJIallITyBaHHI.

BusHayeHHA po060OTOAAaBLA € HeOOXiJHOI yMOBOKW JJid peasisalii mnpas
HaMMaHUX NpaliBHUKIB. Al)Ke HEBU3HAYEHICTh Y IbOMY NMTAaHHI HETaTUBHO BIIJIUBAE

Ha peasi3auiro npaniBHUKaMU CBOIX TPYAOBUX IIpaB Ta 3aKOHHUX iHTepeciB. Biarak,
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Uil 0cib, HaliMaHa Mpausd SKUX BUKOPUCTOBYETbCA 4Yepe3 po3llelyieHi TPyAoBi
BilHOCHHHU, Ipob6JieMa ileHTUdiKallii CBOro pob0TOAABLSA € MPUHIUIIOBO BaXKJIMBOIO.

HanjioHasbHe 3aKOHOZABCTBO [A0BOJII HEOJHO3HAYyHe Yy BU3HAYEHHI CTOPOHU
pob6oToAaBLA. 3 OAHOTO 60KY, y CT. 39 3aKOHY PO 3aMHATICTb 3a3HAYEHO, L0 CYyO EKTH
roCrno/JlaproBaHHs, SIKi HaMMalOTh MPaIiBHUKIB /Ui MO/JAJbIIOr0 BUKOHAHHS HUMH
po6O0TH B iHILIOrO po6OTOAABLS, YKIAAATh 3 HUMHU TPYAOBI JOrOBOpHU. 3 iHILIOrO — y
bOMY K 3aKOHI 0CO0H, siKi 3BepPTAOThCS i3 3aMOBJIEHHSIM NPO HaJlaHHS MO3UKOBUX
NpayiBHUKIB, MO03HAYalOTbCHA  CJOBOCIOJYYEHHSIM  «IHIWHWKA  poOOTOAABELbY.
AHasi3yro4u 11i NoJIOXKEeHHS], MOXKe CKJIAacTUCS XMbOHe ysIBJIEHHS, 1110 3aKOH Nepe/ibavae
icHyBaHHSl JIBOX po060TOJaBLiB mnpaniBHUKA. OJHAK BiJHOCMHM HaWMaHOI mpali
MOXXYyTb BUHUKATHU TIJIbKM Ha MiJICTaBl YKJIaJeHHS TPYAOBOr0O AOTOBOPY abo iHIIKX
NoAi6HUX 0 HbOro GpOopM (TaKMK BUCHOBOK BUIIMBAE 3i 3MicTy cT. 21 K3nll Ykpainn).
OCKIJIBKM yKJIaJleHH TpPyZAOBOTO JOr0BOpPy 3 NiANPUEMCTBOM-KOPUCTYBAaYeM He
nepenbayeHo, HallMeHYBaHHs MoOro po60ToJlaBlleM He BijNnoBigae JAilCHOCTI.
Mox/1MBO, 3aKOHOZABelb MaB Ha yBa3i Cy0'eKTiB, ki (pakKTU4YHO 3abe3MnevyyrTb
HacesieHHs po6oToto. [IpoTe Taka HeJa/leKOOAYHICTh MOPO/PKYE iICHYBaHHSA KOJIi3iH y
3aKOHO/ZABCTBI, 1[0 CIPUAE HEOAHO3HAYHOMY PO3YMIiHHIO HOPM IIpaBa Ta, 1K HACJIi/0K,
3HAYHO NOTipIIye AKICTb IPAaB0O3aCTOCYBaHHA.

HaBeneHi MipkKyBaHHA [JalOThb IMiACTaBU CTBEPKyBaTH, 10 B YKpalHi y
BiZJHOCMHAaX MO3WKOBOI Mpalii CTOpoHa po60TOAaBLsA NpeAcTaBJeHa OJHUM Cy6' EKTOM
- areHTCTBOM 3aiMlHATOCTI. ToMy noOKJaJjeHHS Ha HbOTO OCHOBHMX O0OOB’S3KiB
po6oToZaBLsA, B TOMYy 4YMCJi CHJIATy €JAUHOTO BHECKY Ha 3arajJbHOOOOB'S3KOBe
Jlep>)kaBHe colliaJibHE CTpaXyBaHHS Ha KOPUCThb IMpalliBHUKA Ta BUIJIATY HOMY
3apo6iTHOI MJ1aTH, He MOBUHHO BUKJIUKATHU 3anepedyeHb. OHAK, YU 3MOKe areHTCTBO
Ha NpaKTHUIli 3a6e3neyyBaTHy MpaiiBHUKY Yac pO60OTH Ta BiZMIOYUHKY 3a/JIMIIAETHCS He
3po3yMiinM. OCKiJIbKY Ha MiITPUEMCTBI, [ie BiH O6y/ie BECTH CBOIO TPYA0BY JislJIbHICTD,
€ BJIaCHE KepiBHUITBO, fKe He 3aBXJW 3axouye BpaxXOBYBAaTH 3ayBaKeHHH
nocepeJHUIbKUX Cy0’ EKTIB.

CBiToBUH AOCBiJ cpopMyBaB HOTUPH MiAXOAHU AJisl BUPIilIEHHS AOCiAKyBaHOT' 0
nuTaHHs. [lepmux ABa - po6OTOJABIieM BU3HAIOTh areHTCTBO 3aMHATOCTI abo
3aMOBHHUKA MOCJYTH, iHIl — Nepe6ayaloTh ABOX ab0 3anepeyyrTh iX iCHyBaHHs. Tak,
npaktuka cyziB CnosaydeHoro KoposiBcTBa He Hazae »KOAHOMY i3 CYO’€KTIB
nocepeJHUIIbKUX MPAaBOBIJHOCHH CTaTyC po60TOAaBIsA, OibIIICTh KpaiH EBpomnu
BBaXKa€e pob0TOAABLIEM areHTCTBO, B KaHazi Moro pyHKuil BUKOHYE pipMa-3aMOBHUK,
a B CIIA i nmpuBaTHe areHTCTBO, i ¢ipMa-3aMOBHUK BHUCTYIAaOTbh K POOOTO/aBIli

IMIO3HUKOBOT'O Hpa].[iBHI/IKa.
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3ayBaXkuMo, 110 ['0JI0BHEe HAayKOBO-eKCIlepTHe yIIpaBJliHHA anapaTy BepxoBHOI
Pagu YkpaiHu BBaka€, 10 MOTPiOHO BCTAHOBJIIOBATH BUMOTHU YKJIAJEHHS J[BOX
TPYAOBUX [OrOBOPIiB IMpaliBHUKA - 3 KaJpPOBOK areHUi€l W MiAIPUEMCTBOM-
KOPHCTyBayeM, fIKi 0JHOYAaCHO € po60TOaBLAMU MO3MKOBOr0 NpaliBHUKA, OCKIJIbKH
TPYyAOBI BIIHOCHMHU Y BIiJpUBI BiJ, TPyZOBOrO JOTOBOPY HEMOXKJIUBI. AHaJIOTIYHY
nosuyito 3aumae JI.C. IlleByeHKO, fKa IepeKOHaHa, W0 MPABOBIJHOCUHU MiX
NpaniBHUKOM 1 MiAIPUEMCTBOM-KOPUCTYBaYeM Ta MiXK NpPALiBHUKOM i areHTCTBOM
NO3UKOBOI NpaLi MaloTb 0QOPMJIATUCA JBOMA TPYZLOBUMHU JOTOBOPAMH.

B 11bOMy KOHTEKCTi 3ac/JyroBye yBaru cyzosa npaktuka CHIA i Kanagu, aka
BUPOOUJIA KOHIIEMNIIiI0 «06’€JHAHOT0» a0 «EAUHOT0 POOOTOAABLSA». 3TiAHO 3 HEKO JBi
abo 6iJsiblle pipM BUCTYINAaOTh Y NUTAHHAX TPYA0BUX BiJHOCHH SIK EAMHUU BiATIOBiay.
O3Hakow pob6OTO/aBId B IUX KpaiHaX BBAKAE€TbCs «peaJibHUU BIJIMB HAa MUTAHHS,
NOB’SI3aHi 3 TPYAOBUMH BiJHOCUHAaMM: HallM, 3BIJIbHEHHS, KOHTPOJIb 32 TPYZ0BOIO
JUCUUILJIIHOIO TOLO», i KO I[el BIJIMB PO3/liJIEHUUN MiX JBoMa ¢ipMaMu, KOMicii 3
TPYAOBUX BiJHOCHH i CyZii PO3T/IAAAI0TD IX K «00’€AHAaHOTO POOOTOAABLISI».

OT>Xe, TPUCTOPOHHIA XapaKTep NO3MKOBOI mpaui cpopMmyBaB B Teopii i
3aKOHOJABCTBI pi3HI MiAXOAU A0 BU3HAYEHHA KIJIBKOCTI TPYAOBUX AOTOBOPIB i, 4K
HacJiJloK, po6oTo/aB1iB. BogHo4yac cnocTepiraeTbcsi GopMyBaHHSI KOHCEHCYCY 10/10
JOUIJIBHOCTI 3aCTOCYBaHHA KOHIEMNILil «JBOX TPYAOBHUX AOTrOBOPiB». 3alpOBaKYI04H
I[I0 MoJeJb, CJiJi BpaxyBaTH peKoMeHJalil I110J0 po3MoAily O000B'A3KiB MiX
NiATPUEMCTBOM-KOPUCTYBA4YeM Ta areHTCTBOM 3alHATOCTI, AKi nponoHye KoHBeH1jig
MOII npo IlpuBaTtHi areHTcTBa 3auWHATOCTI (cT. 12 KouBeHuii). Kpim Toro,
SKHAWIIBU/ILIOIO YCyHeHHs1 NOTpeOye KOJIi3i y YMHHIA peJakiii 3akKoHYy Mpo
3aMHATICTb.  OCKiJIbKM  CJI0BOCIIOJIYyYeHHSI ~ «iHIIMH  pobOOTOoZaBelb»,  sIKe
BUKOPUCTOBYETHCS [Jis MO3HAYeHHs 0Cib, fKi 3BepTalOTbCSA i3 3aMOBJIEHHSIM IPO
Ha/laHHA NO3UMKOBHUX IPALiBHUKIB, CyllepeyruTh 3MIiCTy HOPM IpaBa, AKi peryJrolTb

OKpecJieHl BIJHOCUHHU.
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Jly6uyk OaeHna
Jlbgiecbkull HAYIOHAIbHUU yiH8epcumem

imeni Ieana PpaHka

OCOBJIMBOCTI PEAJII3ALIII MAJIO3ABE3IEYEHUMM CIM’AIMH ITIPABA HA
COLIIATbHUM 3AXHCT

Ocob6siuBOCTI peasizanii mpaBa Ha coOLiaJIbHUM 3aXUCT OOYMOBJIOIOTHCS,
HacaMmnepe/, cnend@ikow ColjiaJibHUX MPaB, 10 AKUX HAJIeXKUTh, 30KpeMa, ¥ MpaBo Ha
coljiaJIbHUH 3aXHUCT.

[llonpaBaa, 10 LIbOr0 Yacy TPUBAKOTH JUCKYCIl 3 IPUBOAY BU3HAHHA IIpaBa Ha
coljia/IbHUM 3aXUCT K Cy0'€EKTUBHOTO IMpaBa JIIJWHU 3 OrJISly HAa MO0 eKOHOMIiYHe
HaBaHTaXXeHHS Ta 3aJIeXHICTh peasisalii Bif ¢(iHaHCOBOI CIPOMOKHOCTI Cy6’€KTIB
coniasbHOI cdhepu U Z1iKl 3060B’13aHOr0 CyO’EKTA.

OfHak, cyJoBa MNpaKTHKa 3apyOiKHUX KpaiH MOCTYNOBO MNepexoAvThb BiJ
NOBHOTO 3alepevyeHHs [0 BU3HAHHS Cy0O €KTUBHOrO MpaBa Ha MiHIMaJlbHUU piBEHb
6/1aroyCcTpoo, HeOOXiAHUM J1J15 TIJHOTO KU TTS, @ BiITAK, 10 BUSHAHHS Cy0'€KTUBHUMHU
colliaJIbHUX IPaB JIIJUHH.

B Hali6isibul 3arajJlbHOMY BUTJISAZ COLlia/IbHI IpaBa BU3HAYAKOTh K CYKYIHICThb
KOHCTUTYLIMHUX NpaB JIOJAUHU (ab0 Jivlle rpoMajiiH KOHKPETHOI JAepKaBH), sKi
JAI0Th UOMY MOXJIUBICTb pO3paxOByBaTU Ha OTPUMAHHA BiJ Jep»aBU BiJOBigHUX
MaTepiaJibHUX OJ1ar 32 HasIBHOCTI BiZiMOBiAHUX YMOB.

/10 OCHOBHUX XapaKTEPUCTUK COLia/IbHUX IIPAaB MOXHa BiIHECTHU HACTYIIHI:

- BOHY € MEHII yHIBepCaJbHUMHU HIXK TPOMaZIAHCHKI Ta ITOJIITUYHI ITpaBa, 1110
0O0YMOBJIIOETbCSA cdeporo iXHbOI Aii, KA € ICTOPUYHO MIiHJIMBOK Ta MeXi sKoi
3MIHIOIOTBHCA B COLIaJIBHOMY 4aci;

- y TMOPIBHAHHI 3 IHIIMMU NpaBaMU BOHMU XapaKTEPU3YIOTbCA MEHIIOH
BU3HAYeHICTI0O Ta 4iTKicTio popmysatoBaHb. Tak, PyHJaMeHTOM 3HA4YHOI KiJIbKOCTI
ColliaJIbHUX HOPMATHUBIB CJAYrYKOTh 3arajbHi Ta WUPOKI NOHATTHA, TaKi 4K:
«CHpaBeJJIMBUM», «TiIHUW», «3aJ0BIJIbHUM», TOWO. 3aCTOCYBaHHS BigNOBIiAHUX
N0JIOXKeHb NMOTpPebye pO3rJdAy Ta BCTAHOBJIEHHS OCOOJIMBUX KPUTEPIIB B KOXXHOMY
KOHKpPETHOMY BUNIA/IKY;

- 3aKpilJIeHHs] LMX T[paB 3aJleXXUTb BiJ, HecTikkux ¢akTopiB -
€KOHOMIYHOr0 6J1aromnoJiy4yusi, NoJAaTKOBOI MOJIITUKH, CTPYKTYPH OI01KETYy, PO3BUTKY
CUCTEMHU COLiaJIbHUX CJIYXKO.

IITo » cTOCyeTbCA MOHATTA «peasiszauii npaBa», To B OPUAUYHIN JiTepaTypi

i/l OCTAHHBOIO B y3araJlbHEHOMY BUIJIAAI PO3YMIIOTh 34iNCHEHHS MOXJIMBOCTEH, 1110
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Ha/lal0ThCSl 3aKOHOM BJIACHUKY Cy6’€KTUBHOTO NpaBa. [Ipu iboMy BaXK/IMBO 3a3HA4YHUTH,
110 Bif0yBa€ThCA peaJiisallifi mpaBa BiIMOBIIHO 0 BUMOTr 3aKOHY, 1 TOMY ULLJISIXOM
BCTAHOBJIEHUX HA 3aKOHO/IaBYOMY pPiBHI c10C06iB, MpU JOTPUMAaHHI BiiNOBIJHUX YMOB
Horo peaJstizauil.

Tak, mpaBo Ha coOLjaJIbHUM 3aXUCT Peali3yeETbCA BHUKJIKYHO MIJISAXOM
3BepHeHHs (Qi3nu4yHOI o0cobu A0 3000B’si3aHOrO0 Ccy6'ekTa. besnocepegHiMu
3000B’s13aHUMMU Cy6'eKTaMu y cepi NpU3HAUYEHHS U BUIJIATH JIEPKABHOI COLiaibHOI
JIONIOMOTH MaJio3abe3nedyeHrUM CiM'siM BUCTYNAKTh yNPaBJIiHHSA Mpali ¥ coliaJibHOTO
3aXUCTYy HaceJleHHS y CKJaJli pallOHHUX, paoHHUX y MM. KueBi Ta CeBacrtomouJi
JepKaAgMiHicTpali Ta CTPYKTYpPHI Migpo3AijiM 3 MUTaHb Ipali Ta COLiaJIbHOTO
3aXHUCTY HacJeHHsS BUKOHABYMX OpPraHiB MiCbKMX, palOHHHUX y MicTax ( y pasi ix
CTBOpEHHS) pa.

[Topyd 3 IMM BapTO HAroJIOCUTH, 1110 3BepHEHHS Pi3UUHOI 0COOU 3AINCHIOEThCS
B iHAMBiAYya/IbHOMY NOPSAKY. 3aKOHOJABCTBO YKpaiHU NpO coljia/ibHe 3a6e3neYyeHHs
BHM3HaYae ¢GopMy 3BEpHEHHs], [JOTPHMMaHHS $KOi € 000B’SI3KOBOI0 YyMOBOIO
npU3HaYeHHS U OTpUMaHHS BiITOBiHOTO collia/ibHO-320€3Me4yBaJibHOT'0 Ha/IaHHS.

[[flonpaBaa, 0COGJMBICTb CYyO'€EKTHOTO CKJaZy MPaBOBIJHOCHH, Y MeXaX SIKHUX
BiIOYBa€eTbCA peaJiizallid mpaBa Ha COLiaJIbHUM 3aXUCT, 3yMOBJIIOE HEOOXiJHICTb
iICHyBaHHS IHCTUTYTY NpeACTAaBHUITBA. TaK, 30KpeMa, B KOHTEKCTI XapaKTepUCTUKU
peasizanii Maso3abe3neyeHUMHM CiM'IMU TNpaBa Ha CoOIjiaJIbHUM 3aXUCT HEOXiJHO
BiZI3HAYUTH, 1110 CYy6’'€KTOM NpaBa B 3a3Ha4Ye€HOMY BUNAJKY OyJe ciM’s1. BiaTak, 3rigHo 3
4. 1 cT. 4 3akoHy Ykpainu «[lpo geprkaBHY collia/ibHy AOMOMOry Majio3abe3neyeHuM
ciM’sM» 3asBa MNpPO HaJ[aHHSA Jep)KaBHOI colliaJbHOI JOMOMOTH MOJAETHCS
YIIOBHOBaXKEHUM MpeACTaBHUKOM CiM’'I 10 MiclieBoi Aep>KaBHOI afgMiHicTpalii abo a0
BHKOHABYO0I'0 KOMITETY CiJIbCbKOI, CeJIUIHOI paJiu.

3BepHEHHS 0COOM JIJis1 MOCBifUEHHSI KOHPETHOro GpaKTy y 6i/IbIIOCTI BUNIAAKIB
CJIYTY€E TUM IOPUAUYHUM PaKTOM, 1110 NOPOKYE MPOLeAYPHi NPABOBIIHOCUHU, OJHIEI0
3 ICTOTHUX BJIAaCTUBOCTEW SKMX € HAABHICTb BCTAaHOBJIEHOTO aJIrOPUTMy Aik. BapTo
TAKO0’ 3a3HAYUTH, 110 /JJisI BUHUKHEHHS NpOoLeJypHUX MPABOBIAHOCKUH HAa MOMEHT
nojiayi BifimoBiAHOI 3asiBU 0coba MOBHHHA BOJIOAITHM CYy6'€EKTMBHHMM MpaBOM Ha
OTPHMaHHS TMEeBHOr0 BHAY CcolliaJlbHOrO 3abe3nedyeHHsA. ToMy 3aKOHOJABelb
3000B’s13y€ TpoMaJsiHUHA pa3oM i3 3asBO0 MOJAaBAaTU HEOOXi/HI JJOKyMEHTH, IO
MiATBEPKYIOTh 3a3HayeHe MpPaBo.

Tak, 30kpema, 3rifiHO 3 4. 3 cT. 4 3akoHy YKpaiHu «lIpo aepkaBHY coLljaJIbHY
JIOTIOMOTY MaJio3abe3neyeHuM CiM’'iM» [10 3asiBU MPO HAJlaHHA JeprKaBHOI coljiaJibHOI

JIOTIOMOTY A0AAIThCs: 1) IOKYMEHT, 1[0 MOCBi/Yy€ 0c00Yy; 2) OBiKa NpO CKJIaZ CiM'T;
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3) neksaparliis Ipo JOX0AU Ta MAalHO 0Cib, IKi BXOASATH J10 CKJIaAy CciM’i; 4) noBijika npo
HasiBHICTb Ta po3Mip 3eMeJsibHOI YacTKH (naw); 5) goBijika BCTaHOBJIeHOI GOpMHU NPO
6e3nocepesHI0 y4acTb 0COOU B aHTUTEPOPUCTUYHIN onepaliii.

Kpim Toro, peasisanisgs mnpaBa Ha coljiaJibHe 3abe3ledyeHHs1 Mepejbdbayvae
HasIBHICTb JBOX CTOpiH: 0C0OM - cy6’eKTa MpaBa Ha coljiaJibHe 3abe3nedyeHHs Ta
Cy0’€KTIB, MOK/JMKAaHMUX 3a0e3MeYyuTH peasizalild LbOro mpasa, abo X coliaJbHO
3060B’s1I3aHUX 0Ci0.

Takum ynHOM, cneyudika 3/[iiCHEHHs NMpaBa Ha COLjiaJIbHUK 3aXUCT, B TOMY
yyucai ¥ Majio3abe3neyeHUMU CiM'IMU, TNOJISITAE B TOMYy, L0 3a3HAayeHe IpaBo
peaslisyeTbCs BUHATKOBO LIJISIXOM 3BepHeHHSA (i3W4HOI 0cobu A0 3060B’sI3aHOTO
cy0’eKTa i3 AOTpPUMMaHHA 3aKOHOJABYO BU3HAaueHOI GOpPMU 3BEpPHEHHS, a TAKOX ¥
HeOoOXiZJHOCTI BUKOHAaHHA COLia/IbHO 3000B’13aHOI0 0COO0I0 PUAUYHUX 000B’A3KIB Y
NpaBOBiIHOCUHAX COlliaJIbHOTO 3abe3MeYyeHHs K rapaHTii peaJiizaiiii cy6’€eKTUBHOTO

IOPUMYHOTO TpaBa 0COOM HA COIiaIbHUN 3aXHUCT.
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AJIMIHICTPATUBHE, ®IHAHCOBE TA IH®OPMALIMHE ITPABO

Michat Gizewski

University of Warsaw

THE RIGHT TO APPEAL AND ITS LIMITATION IN THE POLISH ADMINISTRATIVE
PROCEEDINGS

The basic value that procedural law has to serve is the protection of individual
rights. This function is expressed in the introduction of procedural institutions, which
are to ensure - apart from the protection of the rule of law - also the right to effective
protection of individual’s right on a given proceeding. One of the components of this
right is the right to appeal, derived from Polish law under article 78 of the Constitution
of the Republic of Poland.

The Polish Code of Administrative Procedure allows each party of the
proceedings to lodge an appeal against the decision of the trial court. The deadline for
lodging an appeal is 14 days from the delivery of the decision to the party. It should be
emphasized that the appeal proceeding has informal character. This means that it is
enough that the party is dissatisfied with the decision. No justification or legal basis is
required. In addition, the lack of formalism can also be seen in the form of an appeal.
The Act requires only a few elements clearly indicated in the statute such as the
designation of the person from whom it comes from, the demand and signature.

It can be said that the appeal is a basic and common remedy, implementing the
principle of two instances. It plays a very important role, because it allows for an again
substantive consideration of a given case. It should be remembered that the
administrative judiciary in Poland has just cassation character. This means that the
court has only the opportunity to check the legality of the decision and can only revoke
it and submit it for reconsideration.

This form of proceeding allows undoubtedly an in-depth analysis of the case and
it guarantees the legal protection of the individual. On the other hand, it should be noted
that strict implementation of the two-instance principle can violate the principle of a
speedy trial. This may cause a breach of trading certainty. The individual often has to
wait long to issue a decision. In order to challenge the decision in court, we have to first
appeal to the second instance authority. Waiting for the decisions of the second instance
authority extends the proceedings further. It often turns out that the second-instance
authority does not analyze properly the case. Excessive length of proceedings is one of

the basic problems of Polish administrative proceedings.
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To counteract an excessive length of the proceeding, the legislator attempts in
various ways to maintain a balance between the values which should be achieved by a
modern administrative procedure.

Exceptions to the right to appeal will be listed below.

First of all, it is possible to resign from the second instance at the will of the
parties. During the course of the period for lodging an appeal, the party may waive the
right to appeal against the public administration body that issued the decision. This
solution makes the decision final and valid. The institution of resignation of appeal will
be applied primarily in those situations in which a party obtains a favorable or
satisfactory settlement, and waiting for its validation will be perceived as excessive
formalism.

Secondly, there has recently been a tendency to amend the legislation in this way
to limit the possibility of appealing and leave only a complaint to the administrative
court. The last amendment to the Code of Administrative Procedure indicates that
within 2 years from the day the amendment enters into force, the relevant ministers in
their own jurisdiction, review of legal acts regulating administrative proceedings in the
field of two-instance proceedings. Next, there will be a list of proceedings in which
secondary-instance proceedings will be abolished. This means that the issued decision
will be subject to a complaint directly to the administrative court.

It should be noted that this is a dangerous solution. Very often, to solve an
administrative case, specialist knowledge is needed, which the judges do not have. With
the current model of administrative judicature, depriving an individual of the second
instance should be considered inadmissible.

As a third example, we can indicate a silent settlement of the matter. This
institution consists in the fact that the case is settled in a way that is entirely consistent
with the party's request. This happens if within one month from the date of delivery of
the request, the authority does not issue a decision terminating the proceedings in the
case. This is an interesting example in which there is the possibility of parties with
conflicting interests and the Code does not provide for an appeal against such a
settlement.

To sum up, the right to appeal against a settlement is an extremely important
element of a democratic state ruled by law. However, as it has been shown, there are
many ways to limit this right. Often, it may turn out that such restrictions are very
important for the implementation of other values, such as speedy trial. It should be
remembered that all modifications must be made with respect for constitutional

principles that safeguard human rights.
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/Kdanoea Hamans
JIbsigcvbKkull HayioHaAbHULl yHIBepcumem

imeHi [sana Pparka

ITPOBJIEMA BUSHAYEHHA ITPABOBOI'O CTATYCY IIYBJIIYHOI'O C/IY2KBOBILA.

IIlo >k BU3HAYa€ OCHOBY NPAaBOBOI'0 CTATyCy NMy6Ji4YHOrO0 C1yk60B1A? [lepiu
3a BCe 1le 000B’AI3KM MyOJIIUHOTO CIY»K00BIS, MpaBa, 0OMeKeHHs], rapaHTii, coljia/ibHO-
MaTepia/ibHe 3a0e3leyeHHs, BiJNOBiAANbHICTh, L0 B CYKYMHOCTI 3a6e3MeuyrThb
BiZilOBilHE TpaBOBe TOJIOXKEHHSI 0COOM y MyOJIiYHO-CAY>KOOBHUX BiJHOCHMHAX i
CTBOPIOIOTh YMOBM /[JI1 BUKOHAHHSA 3aBJiaHb i QYHKLiN JepxaBU. 3aKOHOMIDHUM €
3aKpinJieHHs] IUX eJleMEeHTIB y 3aKOHO/JaBCTBi, OCKIJIbKM BCTAaHOBJIEHHSI 00OOB’SI3KiB
CNy>KO0O0BILISI pOOUTh HEOOXiITHUM 3aKpillJIeHHS1 MOro npaB, a HasBHICTb 0O0OB’S3KiB i
NpaB MNOPO/KYE Pi3HI 06MeXKeHHs AisJIbHOCTI, a TaK0X HEOOXiZHICTh BCTAaHOBJIEHHS
rapaHTiy Ta BiAOBIaJbHOCTI.

3 AKOI0 MeTOI BCTAaHOBJIIOTHCA OOMEKeHHs, NMOB'A3aHi 3i cratycom
ny6J1iYHOrO0 CIyKO00BIA? L[i 00MexxeHHS MO>KHa BBaKaTHU IPeBEHTUBHUMMU 3aX0/laMH,
sKi 3a6€e3Me4yI0Th YHUKHEHHS KOHQJIIKTY iHTepeciB Ta Kopynuil. Aje c/1if 3a3Ha4uTH,
1110 paBa Myo6JIiYHUX CAYKO0BI[iB, 0COOJMBO MOJIITUYHI Ta NPOodCHiJIKOBI, MigJATal0Th
3aKOHHUM OOMEXXEeHHSM JIMIIe Y TUX BUIAJKaX, KOJU e HeOOXiTHO /i HaJIeXKHOT O
BUKOHAaHHfI HUMHU Nyo6siyHUX yHKLiNA. [IpaBooOMexeHHSI CTOCYHTbCA JIMLIE
CNy>K00BOI AiIJIbHOCTI, TOMY iX He MOXXHa BBa)KaTU MOPYILIEHHSIM KOHCTUTYLiMHUX
npaB Ta cBo60 ocobu. Hanpukiaz, B okpeMUx BUIaJKaX HeOOXiIHICTb BCTAaHOBJIEHHS
npaBoobMexxeHb nepeabadyeHa B KoHcTuTyuil YkpaiHu, 30KpeMa, Mpo lLie CBigyaTh
ctaTTi 42 i 44, AKMUMU 3aKpinJeHO OOMeXeHHs NiJMPUEMHUIIbKOI AiAJIbHOCTI U
3a00poHa CTpaiKy AJis MOCaJIOBUX i CAY>KOOBUX OCi6 OpraHiB Jep>kaBHOI BJaAy Ta
OpraHiB MiCLIeBOT0 CaMOBPALYBaHHH.

MeTa 1jux o6MekeHb — 00'EKTHBHE Ta HeynepeaKeHe BUKOHAHHS CY»KO00BHUX
000B’sa3kiB. [loTpibHO BpaxoByBaTH, 1[0 NYyOJIiYHO-NMPAaBOBUW CTATyC CJOY>KOOBIIiB
Jl03BOJISIE MOKJIaZATH Ha HUX J0JaTKOBI 000B’SI3KM, 30KpeMa W00 BiApsJKEHb,
nepeBeJieHb MyO6JiYHUX CY>KOO0BIIiB Ha iHIITY MOCAAY, BiAKJIUKAHHSA 3 BiZINYCTKU TOI110.

[ly6s1i4Hi cay»k00B1i JOOPOBIJIbHO NMOKJIAAAlOTh Ha cebe Lii oOMeXeHHs Ta
3a00pPOHH, CKJIA[AKYU MPUCATY Aep>KaBHOTO CJAY>KOO0BILSI TA MOCAaJ0BOI 0COOM OpraHy
MiCLeBOT0 CaMOBpAAYyBaHHA. [CHYIOTb JBa piBHI NmpaBoOBOlI perJyiaMeHTalii NAUTaHHA

3a060pOH Ta 06MeKeHb Ha My6JIiYHiN C1y»K0i, a caMe : KOHCTUTYLiMHUM i 3aKOHOJaBUH .
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3 MeTOw 3’sCyBaHHSI CyTHOCTI paBOOOMeEXeHb Y CAYXKO00BiM [il/IbHOCTI i ix
3HA4YeHHA JOLIJIbHO BUJIJIMTHA HACTYIIHI O3HAKU:

1) MeTow IX BCTaHOBJIEHHS € 3abe3nedyeHHs eQPEeKTHBHOTO BHUKOHAHHSA
CIy>KOOBUX 3aB/IaHb;

2) 3MicTOM 0OMeXeHb i 3a60pOH € YTPUMaHHS BiJi aKTUBHOI MOBEJiHKU 11[0/10
peastizanii OKpeMHUX KOHCTUTYLiMHUX NIpaB i CBO6O;

3) NpaBOBOI OCHOBOIO iX 3aKpiMJieHHSI IOBUHEH OyTU 3aKOHOJaBUYUH aKT.

Yac z1ii 06MerxkeHb i 3a60pOH Ma€ BU3HAYATUCS TAKOXK 3aKOHOM, OCKiJIbKH BiH He
3aBXX/I1 BiINOBi/la€ TPUBAJIOCTI MyOJIIYHOCY>KO0BUX BiTHOCHH.

Y 3B'A3Ky 3 BUlle HaBeJEHUM llle OJIHi€I0 NP06JIEMOIO € BiJICyTHICTb €AUHOTO
niIX0Ay Ta €E4UHOT0 3aKOHOJABYOr0 aKTa, AKWM OU peryJiroBaB CJay»KO00Bi BiJJHOCUHH,
BUM3HayaB OU mepeJsiik NMpaB Ta 0O0OB'I3KIB Ta 3aKpimOBaB OU OOMEXeHHs, sKi
NOB’sI3aHi i3 MNpPOXO/KEeHHSIM MyO6JiidyHOI cayx6u. HeBupimieHHsa 11i€el mpob6JsieMu
3YMOBJIIOE HEOJHAKOBe TJIyMauyeHHs MNpPaBOBOrO CTAaTyCy MNYyOJIYHOrO CJayKO0BIIf,
OCKiJIbKM BiH BU3HauaeTbcs 3Y «Ilpo aepxkaBHy cayx6y» Ta 3Y «IIpo cayx6y B opraHax
MICLIeBOTO CaMOBPSlyBaHHSA» i He MICTUTh YHidpikoBaHOro IepesiiKky MmnpaB Ta

000B’sI3KiB Ny0JIIYHUX CJAY>KOOBIIiB.

Ilempie Ipuna-leaHHa
JlbgiscbKull HAYioHA/IbHUL yHIgepcumem

imeHi Ieana Opanka

INTPOBJIEMHU BUSHAYEHHA INIOHATTA «IIATPOHATHA C/JAYXKBA»

Y cucrtemi ny6sidHOI Cay»k6U maTpoHaTHa Cay»ba 3aliMae 0cob6JiMBe Micle,
a/ke B yMOBax Cy4yacHUX pedopM B YKpaiHi NOJIITUYHI Zi4i MalOTh LIMPOKUU CIIEKTP
NOBHOBaX€Hb, BUKOHAHHS IKMX NOTPeOYy€E HAABHOCTI MOMIYHUKIB, paJHUKIB TOLIO JJis1
3abe3neyeHHs iX JisibHOCTI. BoHM 00’€¢/lHAHI B 0JHOMY Miip03/isi - maTpoHATHiH
CJIYKO0i.

JlocnimKyro4yn TOHATTA «MaTpPOHATHA Cay»x0a» BapTO BKas3aTH, L0 3
NpuUHATTAM 3akoHy YKpainu "l[Ipo aepxkaBHy cayx6y" Big 10.12.2015, akuit Habpas
4yrHHOCTI 3 01.05.2016 poKy HaOyB NPAaKTUYHOT0 3aCTOCYyBaHHSA iIHCTUTYT NaTPOHATHOI
cay>k6u. Xo4a Lied 3aKOH 3aKpilJiloe BiloKpeMJIeHHS 10ca/i MaTPOHATHOI Cay>KOU BiJ
10CaJi JAepKaHol Cayx0u, aje BiH He Ja€ BU3HAYeHHSA LbOMY IHCTUTYTY, SKHAH

$aKTHUYHO iCHYE i JOCUTh aKTUBHO BUKOHYE CBOI PYHKIIii Ta 3aBAAaHHS HA MiCLISIX.
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BifcyTHICTP 3aKOHOZABYOro 3aKpillJIeHHd JaHOr0 IOHATTA CTBOPIOE pAL
npo6JieM, TOJIOBHUMH 3 IKMX €: BiJJHECEHHS THUX YW IHIIMUX MOCaJ, [0 NaTPOHATHOI
CAY>KOM; TPYAHOILi 3 BiJHECEHHSIM MOBHOBaXXe€Hb CaMe /10 KaTeropii moOBHOBa*KEHb
NaTPOHATHOI CAY0U; opraHi3alis CUCTEMH NaTPOHATHOI Cay»6u Touo. beayMoBHO,
He BCi @Opo6GJseMHd 3yMOBJIeHI BiZCYTHICTIO 3akpinjieHH1 BH3HAa4YeHHsA Ha
3aKOHO/ZIaBYOMY PiBHi, poTe iX BUPILIEHHA AACTb MOXJIUBICTb A NPaBOMOYHOI
JliIIBHOCTI MAaTPOHATHOI CIYKOU.

Y JloBigHMKY TUNOBUX NpodeciiHo-KBalipiKallinHUX XapaKTePUCTUK IMOCaj
JlepKaBHUX CJayK00BIiB Big 1999 poky, mnaTpoHaTHa ciayxba po3ymisacsd sK
CYKYIIHICTb MpalliBHUKIB Jep>KaBHOT'O OpraHy, fKi CaMOCTIMHO NPUKWMAaKTbCAd Ha
nocagu 4jeHamu KabiHeTy MiHicTpiB YKpaiHW 3rifHO i3 WITAaTHUM pPO3NUCOM i
KaTeropiero, 1110 BiANOBiga€ nocazi.

YuHHUM J|OBIJHUKOM THUNOBHUX NpodeciiHo-KBaMiPiKalilHUX XapaKTePUCTUK
noca/; ep>kaBHUX CJyKOOBLiB,AKUH NPpUHHATUIN HallioHa/IbHUM areHTCTBOM YKpaiHu
3 MMTaHb Jlep>kaBHOI cay»6u 13 BepecHs 2011 poKy CyTHICTb NAaTPOHATHOI CAYKOU He
pPO3KpHUBa€ETbCcA. B Tou ke 4ac, JIOBiAHUK 3aKpilJIIOE MepesiKk OCHOBHUX BUMOT [0
JlaHUX MocajJ, Ta obcAr ix koMmeTeHLil. 30KkpeMa [0 MOcaj, NaTPOHATHOI CIyKOHU
HaJleXaTb II0CaJil pPaJiHUKIB, IMOMIYHHUKIB, YIOBHOBaXKEHUX Ta Ipec-ceKpeTaps
[Ipe3ugenTa YKpainy, npayiBHUKIB cekpeTapiaTiB ['os10Bu BepxoBHOI Pagu Ykpainy,
voro Ilepuioro 3acTymHMKa Ta 3acTylNHHKA, NpaliBHUKIB NaTPOHATHUX CJYXKO
[lpem’ep-minictpa VYkpainu Ta iHmux qaeHiB Kabinety MinicTpiB Ykpaiuy,
MMOMIYHUKIB-KOHCYJIbTAHTIB HAapPOAHUX JeNyTaTiB YKpalHU, MTOMIYHUKIB Ta HAYKOBUX
KOHCyJIbTaHTIB cyaaiB KoncturtyninHoro Cyay YkpaiHu, MIOMIYHHUKIB CyAZiB, @ TaKOX
N0Caiu MAaTPOHATHUX CJAYKO B iHIIUX JepkaBHUX opraHaX. Ciy:k00BI|i MaTPOHATHOI
CAYy>KO0M BUKOHYIOTb Aopajadi GyHKIii, AKi BU3HA4YamOTbCA 3TiHO i3 3aBJaHHSMU,
060B'sI3kaMH Ta MOBHOBAXEHHSIMM, 1[0 TMOJISATAIOTh Y MiZrOTOBLI MPOIMO3HUIiH,
NpPOTHO3iB, Opa/J, peKOMeH/allil, a TaK0X HeobOXiAHUX MaTepiasiB A/ KepiBHULTBA,
opradisaiii KOHTAaKTiB i3 TpOMaJCbKiCTIO Ta 3acobamMu MacoBoi iHdopMarii.
KonkpeTHuii nepesik 060B's3KiB Ta npaB NpaliBHUKIB MaTPOHATHOI C/yXOH
BU3HAYAETHCA Y BiANTOBIJHUX MOCAZJ0BUX MOJIOKEHHAX Ta IHCTPYKLiFX.

Ha w™Mow JAyMKy, BIACYTHICTb 3aKOHOJABYOrO 3aKpillJIeHHA IOHATTH
IIPU3BOAUTD 10 TOTO, LI[0 IPAKTUYHO KOXXEH HayKOBelb BUCJIOBJIOE CBOK TOYKY 30py
1I0/I0 MOHATTS «NaTPOHATHA CAY»X06a», 10 NPU3BOAUTDb [0 PiSHUX TPAKTyBaHb HOPM
YWHHOI'0 3aKOHO/aBCTBA.

Hanpuknazn, Tumoiwyk B.II. B «HaykoBo-npaKTUYHOMY KOMeHTapi 10 3aKOHY

Ykpainu «Ilpo JepkaBHY CJAyK6y»» BBaXKAa€ MaTPOHATHOIO CJIYXKOOKW TPYA0OBY
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3aMHATICTb 0CiO, SIKi MpaIol0Th NOMIYHMKAMU, PaJHUKAaMHM Ta iHIIKMM [OMNOMDKXHUM
IepCcoHaJIoOM 0cCib, 10 3alMalTbh JlepXKaBHI MNoJIiTU4YHI mocagu. B Ykpaini fo
NaTPOHATHOI CJAYKOHU, BiJOKpeMJIEHOI Bij Aep>kaBHOI C/1y:K0H, BiAMOBiHO 10 3aKOHY
TaKOX BiJjHeCeHa [AifJIbHICTb 0Ci6, fAKi MpalolTh MNOMIYHUKAMMU Ta IHIIUM
JOIIOMDKHUM IIepCOHAJIOM CYALiB.

B cBot yepry, O. Jlazop i O./1a3op 3a3Ha4awTh, 10 MATPOHATHI MOcCagu — Le
[ocasy IOMIYHUKIB, paJHUKIB, KOHCYJIbTAHTIB, Npec-CeKpeTapiB Ta IHWI MOcCaay,
nepefbadyeHi IWITAaTHUM PO3MMCOM [JJs OpraHisaniiHoro Ta iHdopMaliiiHo-
aHaJiTUYHOrO 3abe3nedyeHHs JisJbHOCTI 4ieHiB KabiHeTy MiHicTpiB Ykpainu Ta
KEepIBHUKIB OpraHiB iep>XaBHOI BJIaiU.

B «EHUuMKIONE Il Aep:kaBHOTO ynpaBJiiHHA» 3a pepakijieto Kosbacroka 10.11.
NO/JIAaHO TaKe BU3HayeHHA: [laTpoHaTHa cy»0a - CYKYIHICTb 0Cib, SKUX CaMOCTIMHO
JlOOUpalTh Ta NPUHUMAaKOTh Ha MOCAAM 3TiAHO 3i LITATHUM PO3MHUCOM Ta KaTeropi€r
KepiBHUKHU Jiep>KaBHUX OPraHiB Ta OpraHiB MiCLieBOro CaMOBpALyBaHHA.

Ha nymky B.TuMomyka i A.lllkosiMKa, MaTPOHATHO CAY»K6010 BapTO BBAXKaTH
Juiie cay6y npu KepiBHUKOBI. [lyOuiiyHUNA ciy:x60Benb MOJITUYHOI (0COOUCTOI)
BigaHOCTI - 1Le mnyo6JiyHUM Ccayxk60Bellb, NPUUHSATHM Ha IMoOcCajJly Ha TepMiH
NOBHOBAaXKEHb JIeP>KaBHOTO MOJIITUKA abo KoJieTiaJibHOI Jep>KaBHOI iHCTUTYIL i, 1[0
JOro HauHsJIa.

AHani3yoyd BUle3a3HayeHe, BapTO 3BEpPHYTH yBary Ha Te, L0 Y BCiX
BU3HAYEHHSX POOUTHCS aKIeHT Ha TOMY, 1110 crieniddika NaTPOHATHOI CAYKOU MOJISATAE
y HaJIe)KHOMY 3abe3neyeHHi e(peKTUBHOI [iiJIbHOCTI MOJIITUYHOrO [ifd4ya, SIKUU
cbopMyBaB CBil BiZjIOBiAHUN anapaT NaTPOHATHOI CJIYKOU.

Ha Mo jayMKy, maTpoHaTHa cJayba - lie opraHizauisf JisJIbHOCTI IO
3abe3ne4yeHHI0 BUKOHAHHS 3aBJlaHb Ta QYHKIINH moJliTUYHOro Aisgya. BigmosigHo
NaTPOHAHUH CIYKO0BeIlb — Ile 0€00a, siIKa CJY>KUTb B OpraHax nyo6JiidyHoi agMiHicTpaiiii,
BiZIMOBIIHO /0 IITAaTHOrO pPO3MMCYy, Ta BHUKOHYE 3aBJlaHHA MO 3abe3NeYyeHHI0
JiSIIbHOCTI opraHi3aniiiHoro ta iHpopMaliliHO-aHAJITUYHOTO XapaKTepy MOJiTHYOTO
Jisg4a.

[lizcyMoByloUM BUIllleHaBeJleHe, 1 BBaXkalo, 1[0 HEOOXiJTHO BBECTU MOHSATTS
«MaTpoHaTHA CAYK0a», aJi>Ke HAa CbOTO/IHI B 3aKOHOAABCTBI BiZICyTHS €auHa AediHillis,
siKa 6 BU3HA4MJia IpaBOBUH CTATyC Ta BperyJioBaJia AisdJibHICTb NIAaTPOHATHOI CIYKOH.
ToMy, MOKHA 3pOOUTH BUCHOBOK, 1110 AeTaJibHe Ta YiTKe 3aKOHO/laB4ye 3aKpilJieHHs
BHILle3a3HAYEHUX [10JI0’KEHD € HEOOXIJHUM J1IJ1s IPAaBOMOYHOI AiSJIbHOCTI MaTPOHATHOI

CITY>KOU.
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KPUMIHAJIBHE ITPABO TA KPUMIHOJIOTIA

Ademuyk Ilaes10
JIbsiscvbKull HayioHabHULl yHiBepcumem

imeHi Isana PpaHka

KPUMIHAJIbHO-IIPABOBA OI[IHKA AKTUBHOI EBTAHA3II B YKPAIHI

OZHYM i3 IPUPOAHUX HEBi EMHUX NpaB JIIOJAWHH BBAXKAIOTh NMPaBO HA KUTTS,
1110 MOCiAa€ YijibHe Miclle cepeJi 0COOUCTUX HEMAWHOBUX MpaB JIIOJAWHU i HA OXOPOHY
AKOr0 CIPSAMOBYETBbCA JiAJbHICTD JepKaBU. [IparHeHHA 3aKOHOJaBLUA 3aXUCTUTHU
KUTTS KOXKHOI JIIOJMHU € HACTIJIbKKA 3HAYHUM, 1110 BiH BBOJUTb ab6COIOTHY 3a60pOHY
pO3MOPAIKATUCA KOXKHIW JIOAWHI CBOIM >KUTTSAM, 10 BUIJIMUBAE i3 4. 4 cT. 281 LK
YkpaiHu 3a sIKOl 3a00pPOHSIETbHCH 33/J0BOJIEHHSI NpoxaHHA ¢i3u4yHOi ocobu mpo
NPUNIMHEHHA 11 XKUTTA.

[ToHATTA eBTaHa3ii 3HAXOAUTh CBOE HOPMATHBHEe 3aKpilJyieHHs y 4. 3 CT. 52
OCHOB 3aKOHOJABCTBA MNPO OXOPOHY 3/0pOB’S Ta BU3HAYAETbCA SK HABMUCHE
NPUCKOpPEHHSI cMepTi abo yMepTBiHHA HEBUJIIKOBHO XBOPOr0O 3 METOK NPUIMHEHHS
MIOT0 CTpaX/JaHb. 3aJIe)KHO BiJl XapaKTepy AiH, CHpsIMOBAaHUX Ha 3/1iCHEHHS eBTaHasli],
pPO3pi3HAITh aKTUBHY €eBTaHa3ilo (MeBHI Aii i3 MPUCKOpPEHHS CMePTi HEBUJIIKOBHO
XBOpOi JIIOJWHU) Ta NACUBHY eBTaHa3il0 (He3acTocyBaHHS 3aco6iB i HEBUKOHAHHSA
JIiIKapCbKUX MaHiNyJsli, gki 6 MiATpUMYBaJd MEBHUMU Yac KUTTS BaXKKO XBOPOTO
naiieHTta). Bci BunieBkasaHi Ail npoBoAsTbhCs 3a 3ro/IM a60 HAa MPOXaHHA NaljieHTa.

BkazaHuM MOAIJT BUKOPUCTAEMO [JI CTPYKTYPYBaHHA HALIUX MiIpKyBaHb IIPO
KpUMIiHaJILHO-IIPABOBY OL|IHKY eBTaHa3lil.

[[logo akTUBHOI eBTaHa3ii BUJAEThCS, HIOU KBasidikanisa 3a 4. 1 ct. 115 KK
YkpaiHu Buuepnye 6yAb-sKi AUCKYcii, a kBasnidikanis 3a . 6 4. 2 ¢T. 115 KK Ykpainu (y
BUINAKY IJIaTU 3a BUKOHAHHS TaKoro npoxaHHs) 4uM . 11 4. 2 ct. 115 KK Ykpainu
3a10BOJIbHUTh HaWOi/NbIINX PaHTa3epiB i3 00BHHYBaJibHUM yxuoM. OJHaK, BapTo
PO3IJISHYTU MOXJIMBUK BapiaHT 3aCcTOCyBaHHSA CyAoM moJjoxeHb 4. 2 cT. 11 KK
YKpaiHu - He € 3JIOUMHOM Jiisl a60 6e3is/IbHICTb, sika X04a $OopMaJibHO i MiCTUTH
03HaKU OYyAb-KOTO JliiHHS, nepejbadeHoro uuM Kogekcom, asie yepe3 MaJIO3HAYHICTh
He CTAaHOBHUTb CYCHiJIbHOI Hebe3NeKkH, TOOTO He 3amojisyjia i He MorJja 3anoAisiTv
icToTHOI WIKOAM $i3UYHIM YM IOPUANYHIN 0C00i, CyCcli/IbCTBY a60 AepkaBi.

JliicHO, Yu Mo>Ke 3aMoJisiTU iCTOTHY LIKOAY M036aBJeHHs XUTTS 0COOH, KA
CaMOCTIMHO 3BEPTAEThCA [0 MEJUYHOrO NMpaljiBHUKA i3 TaKUM NpoxaHHAM. Ha Hamy

JYMKY, CTpaXK/IaHH4, SIKi BijuyBa€ ocoba y TOU Mepiof »KUTTS, KOJIM BOHA IIPOCTO OYiKYE
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HaCTaHHS NPUPOAHOI CMEPTi — € HAb6araTo 6i/bII iCTOTHOI LIKO/I010, aHiXK 6e3060J1icHe
n036aBJIEHHS KUTTS.

[HIlIe moJIOKeHHA YMHHOIO0 KPpUMiHaJIbHOTrO 3aK0oHY - 4. 1 cT. 42 KK Ykpainu -
Jl03BOJIIE BECTM MOBY NpPO TiIHY CMepTbh Ta N030aBJIEHHA CTPaKAaHb JIIOAWHU fIK
3HA4YHY CYCHIJIbHO KOPUCHY MeTY, a IIKO/AY, Ha BiJBEpHEHHA AKOI CIpAMOBaHe AigHHA
0C00H - SIK KOy, L0 3aMO0Jil0EThCS OCOOUCTIHM IiJHOCTI NaljieHTa Ta NpaBy Ha TiHUHX
piBeHb KUTTHA HEBUJIIKOBHO XBOPOTO MalLli€HTA.

3BIiCHO, 3aCTOCYBaHHA ONKUCAHUX MOJIOXKEHb NIPAaBOOXOPOHHUMHU OpraHaMH Ta
opraHamMy cyjy Npu 3AiACHEeHHI KpUMiHaJIbHOrO MPOBA/PKEHHS I0JI0 0COOH, sIKa
3/1iNCHWJIa aKTHBHY €BTaHa3il0 BUAAIOTHCS Oisibliie GaHTACTHUKOIO, aHIXK peasibHICTIO,
OZlHAaK fK OJUH i3 BapiaHTIB MOJAJbLIOTO PO3BUTKY AUCKYCil MeHi BUJAETHCA 3a
MOJINBUM.

[HIIKMKA BapiaHT PO3BUTKY NOJiIM - KOJM 0COo6a He CaMOCTiMHO 3aCTOCOBYE
JikapCbKH# 3acib, a Jinile 3/[iICHIOE MOUIYK HOro Ta JOCTaBJIeHHs /IO MallieHTa, IKUU
6aka€, rpybo KaKydd, NOKIHYUTH i3 cob6or. ToO6TO, MUTAHHA NP0 KPUMiHAJbHY
BiZIMOBi/Ia/IbHICTh 32 TOCOOHUIITBO Y CAMOTY6CTBI.

BignoBigHo no ct. 26 KK YkpaiHu cmiBy4acTio y 3/JI04MHI € YMUCHA CHiJIbHA
y4acTb JEeKiJIbKOX Cy06'€KTiB 3/JI04MHY Yy BYMHEHHI yMHUCHOro 3/704uHy. OfHi€w i3
00’€KTUBHUX O3HAK CHIBy4yaCTi € CcHiBy4acTb y BYMHEHHI 3JI04MHY, TOOTO ¥
nepenbayeHomy KK VYkpaiHu cycnijibHO HebGe3nme4yHOMY BUHHOMY JisiHHI (il a6o
6e3/1i1/IbHOCTi), BUMHEHOMY Cy06'€KTOM 3JI04MHY. TaKMM YMHOM, MNUTAHHS PO
HasIBHICTb NMOCOOHMIITBA Y CaMOTryOCTBi 3BOAUTHLCA [0 MUTAHHS YU € CaMOrybCcTBO
37104MHOM. B YKpaiHi, Ha BiiMiHy Bij KpaiH iciaMy Ta fesikux iHmux (bpyneit, Manasis,
[lakucran, CayziBcbka ApaBisi) cipo6y camory6cTBa He € KpUMiHaJbHO KapaHHUMH.

Takum 4MHOM, BpaxoByl0UMu TOUM $akKT, 1110 ocoba B YKpaiHi Moxke M036aBUTH
camy cebe 30BCiM 6e3KapHO (3 TOYKH 30py IOPUAMWYHOI BiIMOBi1aIbHOCTI), TO MOXXHA
BECTH MOBY, 1110 MOCOOHUIITBO Y BUMHEHHI cyiliuay He Gyjie CmiBy4acTiO Y BUMHEHHI
3JIOYUHY, OCKIJIbKU 3JI0YMHY K TAKOT'0 He iCHYE.

OpHak, Ha »KaJib, 0C00a, sIKa 3Hai/le Ta HaAaCTh MalliEHTY PEeYOBHUHY JJs MOro
caMory6CTBa, CKOpillle 32 BCe, y BUNAZKY 3/liiCHEHHSI KPUMIHAJIbHOT'O MPOBA/IP)KEHHS],
He 3aJIMLIUTHCS 1103a YBArow NpaBoOXOPOHHUX OPraHiB, OCKiJIbKHU OiJIbIIICTb PEYOBHH,
3a JIONIOMOT0I0 SKHUX MOXYTb 3/iMCHIOBATUCSA MNpPOIeAypHU eBTaHasil (HampukJaj,
6apbiTypaTy, 110 3a60poHeHi KoHBeHIIi€l0 Mpo ncUuXoTponHi peyoBUHU 1971 poky) €
HAapKOTUYHHMU peYOBHHAMHM, 10 OOMexeHi B 00iry i mpujbaHHs, 30epiraHHS Ta

repeBe3eHHA TOU0 AKUX € KpUMiHAJIbHO-KapaHUMMU JiAMU.
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OctanHi 3MiHuM B pegaknii cratti 120 KK Ykpainu Big 08.02.2018 poky
J03BOJIAIOTb BeCTM MOBY IIpO 3aKOHOJaBYe 3aKpillJIeHHd KpUMiHaJIbHOI
BiZIMOBIIa/ILHOCTI 3a CXWJSHHA A0 caMory6ctBa. Tak, KpuUMiHa/JbHO KapaHUM €
JloBeZleHHS1 0COOU [0 caMorybcTBa abo [0 3aMaxy Ha CaMOryOCTBO, 110 € HACAiJKOM
KOPCTOKOTO 3 HEIO TOBO/PKEHHH, IIAHTAXYy, CACTEMAaTUYHOI'0 IPUHUKEHHH 11 JIIOJCHKOI
riIHOCTi a60 CUCTEMATUYHOTO NPOTHUIIPABHOTO NMPUMYCY 10 i}, 1110 CynepeyaTs ii BoJIi
(1), cxunsaHHA A0 camory6cTBa (2), a TakKoX IHIIMX AiH, 10 COPUATb BYNHEHHIO
camoryb6cTBa (3).

TepMiH «CXUISTHHSI» BUKOPUCTOBYETbHCS 3aKOHOZABLEM Yy cTaTTax 315 Ta 324
KpuMiHa/IbHOTO KOJleKCY YKpaiHU | MOXXHa CTBEPAXKYBATH, L0 BIH Ma€ 3MiCT «yMHUCHI
HEeHaCUJIbHUIbKI Ail, cipsMoBaHi Ha Te, 100 30yJUTH B iHLIOI 0COOM Oa)kaHHS YU
JlOOUTHCS BiJi Hel 3rol BYMHUTHU CaMOTyOCTBO (YMOBJISIHHSI, POMNO3UILil, mopaju,
NepeKOHaHHS TOLIO0)». 3JIOUMH BBAXKAETbCH 3aKiHUYEHUM 3 MOMEHTY BUMHEHHS [iH
BUHHOIO 0CO00I0 CIIPSIMOBAaHUX Ha 30y »KeHHs OaKaHHS 0 BUMHEHHS CaMOry6CcTBa
iHIIOIO 0C00O010 i BiimOBifa/IbHICTD 3a IaHUH 3JIOYMH HACTaE He3aJeKHO BiJ Hac/IiKiB
CXUJISTHHS, TOOTO BiJf TOr0 UM BUMHMJIA 0c06a Take caMOory6CTBO.

BigiKpUTHUM [J11 AUMCKYCIl 3a/JIMIIAETHCA NUTAHHSA NP0 Te, SKUU 3MICT HOCUTH
C/IOBOCIIOJIyYEHHS «CXUJISTHHS J10 iHIIUX JIi#, 1110 CIPUSIOTh BUMHEHHIO CAMOTY6CTBa».
Yu Moxe 11e 6yTH MifCTaBOO /i1 KpUMiHaJIbHOI BiZIMOBi1aIbHOCTI 0COOU, sIKa IMJIAHYE
MOKIHYUTH XKUTTS CAMOTYOCTBOM Ta NMPOCUTD iHIIY 0COOY 3HAWUTH AJis1 Hel HeoOXiAHi
Jikapcbki 3aco6u? lllBuauie 3a Bce, 3aKOHOJaBellb Mmij 1i€l0 ¢opMOI BUYMHEHHSA
3JI0YMHY MaB Ha yBa3i CHOHYKaHHS 0COOU 10 TEBHUX HECTIPUATJIUBUX [iid, CTBOPEHHS
il TakMX YMOB >KUTT$, 3a SIKUX BOHA IOKiHYYe i3 cob6or. OfHaK, BKaszaHy (popmy
BUMHEHHS BapTO KOHKPETHU3YBaTH.

Ha npoMy nuTaHHI BapTO NepenuTH [0 OL[iHKKA MaCUBHOI eBTaHas3il. ¥ BUNAAKYy,
AKILO XBOPUU HaZlaB Y BCTAaHOBJIEHOMY IOPAJKY CBOKO BiZJMOBY BiJ| JIIKyBaHHf, OJlHaK
nepebyBa€ y MeJJUUHil YCTAHORBI, TO PU HACTaHHI MIEBHOTO HEBIAK/JIAJHOTO CTAaHY HOMY
O0yayTb 3000B’s13aHi HaZlaBaTHU MeJUYHY JIONIOMOTY B CHUJY MOJIOXKeHb 4. 1 cT. 52 OcHOB
3aKOHOJaBCTBA NP0 OXOPOHY 3/I0pPOB’S, a caMe: «MeJU4Hi NpaliBHUKU 3000B's3aHi
Ha/laBaTU MeJUYHY [JOIOMOTry y MOBHOMY 00Cs3i XBOpOMY, SIKUM 3HAXOJUTbCS B
KPUTUYHOMY JJIs KUTTS cTaHi». KpiM 1poro, Ha BiZMOBY NalliEHTa BiJ JIiKyBaHHS
3BepTaTH yBary He OYAyTb, OCKIJIbKM BiITOBIAHO 10 4. 2 CT. 43 11bOr0 >k 3aKOHY 3roza
nanjieHTa 44 MOro 3aKOHHOTO NMpeACTaBHUKA Ha MeJUYHE BTPY4YaHHs He NOTpiGHa
Jivile y pa3i HaABHOCTI O3HAaK MNpAMOI 3arpo3yd KUTTI Nali€eHTa 3a YMOBH
HEMOXJIMBOCTI OTpHMaHHS 3 O00’'€KTUBHUX NMPUYMH 3TOJIM HA TaKe BTPY4YaHHS BiJ

caMoro HaHiGHTa YW MOT'0 3aKOHHHUX HpeﬂCTaBHI/IKiB.
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Tomy Hailb6inbll peHTabeJlbHUM [IJIl MAlLliEHTA BHUXOJOM, KOJIA BiH BCe lie
CHOJIBAETbCA HAa NACUBHY eBTaHasilo, OyJie 3MIHUTHU Miclie CBOro nepebyBaHHS Ta
3a/IMIIATHUCS, HAIPUKJa/, BAOMa.

OfHak, y 1bOMy BUIaJKy BiH Oy/ie nifzaBaTU Hebe3nelni 0yTH NPUTATHYTUMUA
Jl0 KpUMiHaJ/JIbHOI BiiMOBI/Ja/IbHOCTI CBOIX 6GJIM3bKUX 260 CYCiiB.

Tak, ctattero 136 KK Ykpainu nepenbadyeHo BiANIOBiAA/JIbHICTh 32 HEHAJAHHA
JloloMOru 0Cc006i, sika nepebyBaEe B He6e3MeYHOMY JJiSl ) KUTTS CTaHi, IPU MOXKJIUBOCTI
HaJlaTU TaKy JAONOMOry abo HeNoBiJOMJIEHHS NMPO TaKUU CTaH OCOOU HaJIeXXKHUM
yCcTaHOBaM 4u ocob6aM. TakuM YMHOM, SIKIO Balll CycCif, SKWUK 3al1lIOB J0 BacC y roCTi
CTaHe CBiJJKOM 3aCTOCyBaHHS BaMHU «IIaCUBHOI eBTaHas3ii» i, Ha Ballle NpOXaHHs, BiH He
Oy/ie BUKJIMKATHU WIBUKY a00 PO3MOYMHATH HaZlaHHSA JOMeJUYHOI JONOMOTrHY, L[IJIKOM
rinoTeTUYHO, 1110 3BUYaMHOI PO3MOBOI) i3 NATPYJIbHOK MOJILIE HOr0 CIiJIKYyBaHHA
i3 IpaBOOXOPOHHUMH OpraHaMU He 3aKiHYUTHCH.

[HI1a KpuMiHa/bHO-IPAaBOBA OIiHKa Oy/ile Y TOMYy BHUIAJKY, KOJIK Ha Ballle K
NpOXaHHA JOMeIMYHY JI0IIOMOTy He 6yAyTh HaJlaBaTU 0CO0H, IKi IPOKHUBAIOTh Pa3oM
i3 BaMu, 31iCHIOIOTh AOTJISA/, iHIIMMHU C/I0BaMH - 3000B’s13aHi 32 BaMU OMiKyBaTUCH.
Topi ix AisHHA OyJe migssaratu kBajsidikanii 3a 4. 3 cT. 135 KK Ykpainu sk 3aBigome
3aJIMIIEHHS 6€e3 JJOOMOTH 0Cco6H, siKa nepebyBa€ B HE6e3MEYHOMY [JISl )KUTTS CTaHi i
no36aBsieHa MOXJIMBOCTI BXXUTH 3ax0/jiB 10 caM036epe:keHHsl 4epe3 MaJloJiTCTBO,
cTapicTb, XBOpoOy ab0 BHacC/JiOK IHIIOr0 6e3MopaJiHOr0 CTaHy, SKILO TOM, XTO
3aJIMIIMB 6e3 J0MOMOrH, 3060B'13aHUM OYB MiKJyBaTHUCSA MPO L10 0COOYy i MaB 3MOTY
HaJlaTy¥ 1M JONOMOTY, a TaKOX Yy pasi, KoJU BiH caM IIOCTaBUB IOTEPHIJIOTO B
HeOe3MeYHUM AJ1s )KUTTS CTaH.

OTxe, BapiaHTIiB BUYMHUTHM MAaCUBHY €BTaHa3ild y TaKUW CIocib, 106 He
IIOCTABUTH NiJ, 3arpo3y NPUTATHEHHA 0 KpUMiHaJAbHOI BiJIIOBIJaIbHOCTI OTOYYOYUX
Ta/4u 6JIM3bKUX 0Ci06 y rTpoMa/isiH YKpaiHU € HaJ3BUYalHO Masio. [loTpi6bHO 3aBYacHO
NoTYpOYBaTUCS MPO Te, 11106 Balll CTAaH Ta HAMipu He 6yJIM BiJloMi HiKOMY.

KopoTKo miiIcyMOBYHOUM BKa3aHi JOCJiJAKEHHS, MOKHA CTBEPPKYBATU PO
HactynHe. [lo-nepiiie, HasBHICTb MpaBa Ha XUTTS i3 3a00POHOI0 MPUINHUHUTH BJACHE
)KUTTSI € HENPOMOPIiHHUM O0OMEXeHHSIM MpaB JIIOJUHHU, SIKe CIPUYUHSE HeraTUBHI
KpUMiHaJ/IbHO-TIPAaBOBI HACJIIKH AJ1s1 0Ci6, AKi MOXKYTb AisTH B iHTepecax i Ha MpoxXaHHA
0cobH, fiKa ba)kae BUMHUTHU eBTaHasito. [lo-apyre, HebaXkaHHS 3aKOHOAABIISA 3MIHUTH
HOPMaTUBHUK CTaH CIpaB MOXe OYTH 3HiBeJbOBaHE MO3UTUBHOK CyJ0BOIO
NPaKTHUKOIO, IKa He OyJie BU3HABATH /il 0COOH, SiKa M030aBJISIE€ XKUTTS IHIIOI 0COOU Ha
il X mpoxaHHs 3J104MHHUMHU. [lo-TpeTe, macvBHa eBTaHa3ifgd B YKpaiHi Xoya U He

3a00poHeHa, aJie il peasizaljis yTpyHeHa 000B’I3KaMU OKpeMHUX CY0’€EKTIB (MeAUYHUX
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NpaliBHUKIB, 0Ci0, 10 3/iMCHIOIOTb ONiKy, BUNAJAKOBUX CBiJIKIB) BUYMHATH Ail,

CIpsSIMOBaHi Ha BPSITYBaHHS KUTTS OCOOHU.

Kueuyk KOaisn
Jlbgigcbkull HAYIOHAIbHUU YHIgepcumem

imeni Ieana PpaHka

MOHATTA CUCTEMU IIOKAPAHb 3A KPUMIHAJIbHUM KOJEKCOM YKPAIHU

KpuMinanbHui Kogekc Ykpainu Bif 5 kBiTHs 2001 poKy B »KO/JIHi¥ CBOIM CTATTI
He BUKOPUCTOBYE MOHATTA «CUCTEMA [IOKapaHb», 110 MOXXHA 3 BIEBHEHICTIO BBa)KaTU
3aKOHOJZIaBYOl0 mporajvHorw. Hayka  KpuMiHalbHOrO mpaBa  HaMara€TbCsd
KOMIIEHCYBATH Lie i TOMy MU MAa€EMO JJOCUTb 3HAaYHUM JOPOOOK, AIKUU CTOCYETHCS ;bOTO
MUTAHHA.

fAK1o npoaHasizyBaTH pi3HOMaHITHI AediHilil IbOoro TepMiHa, IKi BUCyBaJIMCS
IIpaBHUYOK HaAyKow Bia 60-x pokiB XX CTOJITTA i JO CbOroAHI, TO BHUAAETHCA
JOUIJIbHAM [JI1 HALLIOT'O AOCJIiPKEHHS NOAIJINTH IX Ha [IBi FPyNU: TPAJAMLilHI, TaK 3BaHi
«IepeJliKOBi» Ta HOBATOPCHKI, AKMX YMOBHO MOXXHA Ha3BaTU TAKOX «CUCTEMHUMU».

Y Hayli KpUMiHaJIbLHOI'O NpaBa MepeBa)kHa Oi/bIIICTh BUEHHUX ONUPAETHCS HA
TpaAUL[inHUHI abo «mnepesikoBUK» Niaxia. To6To BOHU BU3HAYAKTh CUCTEMY ITIOKAapaHb
SK 1X MepeJiiK, HaiJISl04d U0ro NEBHUMU BJIACTUBOCTSMH, L0 PO3IMIUPIOTh NOHATTS.
Tak, Hanpukiag, B.B. Cramiuc BUKJIAaB NMOHATTA CUCTEMU NOKapaHb TaKUM YUHOM:
«BCTAHOBJIEHUH KpHUMiHa/JbHUM 3aKOHOM i OOOB’SI3KOBUH /i1 CyAy BUYEPIHUUN
nepesiik BHUJIB IOKapaHHS{l, PO3TAllOBAaHUX y IEBHOMY IMOPAAKY 3a CTylleHeM IX
TAXKKOCTI».

Bepe3oBcbkui A.A NpPONOHYE 3aMiCTh TepMiHa «IepeJsiik» BUKOPUCTOBYKTb
TaKOX «CYKymnHicTb». Ha Ham mnorssj, 1e Xod i BHOCUTb [EBHUM MpoOrpec y
BJIOCKOHAJIeHHs Hauoi fediHilii, npoTe He Ja€ AOCTATHIX MificTaB, 06 PO3r/asaTH
HOT0 IK OKpEMUH MiAXiz,.

Jlpyruii MiAxiZ NpoOmoHyI Ha3BaTH CHCTEMHHMM abo HOBaTOPCHKMM. HMoro
NPUXUJIbHUKHY, Jalodyd JAediHillilo MOHATTS «CUCTeMa IOKapaHb», Meplil 3a BCe,
ONUpPaKTbCcs Ha ¢isiocoPpcbKe BU3HAYEHHS TepMiHA «cucTeMa». Y CBOIX HAYKOBUX
npaLsix BOHU JieTaJbHO aHa i3y Th 3MicT ctaTTi 51 KK i HaMmararoThcs 3HalTH 03HAKH,
SKi HaZlal0Th CUCTEMHOCTI IlepeJiiKy BU/[iB IOKapaHb, i BKJIIOUUTH 1X 0 CBOIX AeiHiliH.
KpiM Toro, B KpMMiHaJIbHO-MPABOBIM JOKTPHWHI NPOMNOHYIOTh 3aMiHUTH HA3BY L€l

CTATTI HAa «CUCTEMA NOKapaHb» ONEePYYH 11 BJJACTUBOCTAMU.
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OZHMM 3 NeplIMX, XTO BUCJIOBUB KPUTHUKY 1 3[iMCHUB CIPOOY BJOCKOHAJIUTHU
TpaAuLilHi BU3HayeHHs 6yB JI.B. barpii-1llaxmaToB, AKWI NPONOHYE A/ BU3HAYEHHA
MOHATTA CUCTEMU IOKapaHb YTOYHUTH XAPAKTEPUCTUKY IepesiiKy IOoKapaHb fK
TAaKOoro, 110 He MiJAJAra€e AOBIJIbHUM 3MiHaM 1 TJIyMa4yeHHAM, a TAaKOX TaKUM, 110
3aJIe2KUTh BiJi TUX OCHOBHUX 3aB/jaHb, AKi BUPIIIYIOTbHCA HALIOIO JepKaBOK B MpoLeci
il icropuyHoro po3BUTKY. Taka iHTepnperalis, Ha Hally AYMKY, BJOCKOHAJIIOE
nornepeaHi BU3HAYEHHS, IPOTe 3aJULIAEThCS MUTAHHSA: YU He BKJIOYA€E B cebe 03HaKa
000B’SI3KOBOCTI TaKy PUCY SIK «He MiJJsra€e JOBiJIbHUM 3MiHaM i TJyMauyeHHIO»?
@®akTU4YHO 060B’A3KOBICTh i po3ymie ii mig cob6or, TOMy HeMa€ JOLiJIbHOCTI TakK
JleTalli3yBaTH Le.

3 uboro npuBoAy BapTo HaBecTH AyMKy B.K. /lyloHOBa, AKMU BBaXae, 110
MiHiMaJIbHUM CKJIaJ, BJaCTUBOCTEM, AKi TOBUHHA MAaTH [IeBHA MHOKWHA [1J151 BUSHAHHA
il cucTeMo1o, BK/IIOYA€E B cebe TaKi TpU OCHOBHI fIK: a) CKJIa/lHA OY/0Ba, sIKa MiCTUTh B
cobi CYKyNHICTb B3aEMO3aJIeXKHUX eJIeMeHTiB; 0) LiJIiCHICTb, NeBHA BiIOKpEMJIEHICTh
Bi/l HABKOJIMIIHbOI'O CepesOBHUIA, HASABHICTh IHTErPAaTUBHUX AKOCTEH, MOXiAHUX BiJ
SIKOCTEUW CKJIaZIoBUX HMOr0O eJIeMeHTiB, ajle Bi/MiHHUX BiJj HUX; B) HasABHICTb CTiMKUX
3B'sI3KiB, BINOPS/AKOBAHICTb eJeMeHTiB. flk pe3yabTaT npoBeAeHoOro aHasizy B.K.
JlyloHOB [la€ Take BU3HAYEHHS1 CUCTEMU MOKapaHb: COIlia/ibHO 0O6YMOBJIEHA IjijlicHa
CYKYIIHICTb B3aEMOJI0YMX BU/IIB KPUMIHAJIBHUX NTOKapaHb, BCTAHOBJIEHA 3aKOHOM Y
dopMi BUYEpNHOro MNepesiiky 3 ypaxyBaHHsIM iX NOpPiBHSJIbHOI TshKKocTi. /[laHa
JnediHilisg kapAMHANIBbHO BiZIpi3HAETHCSA Bij] monepe/iHiX TJiyMayeHb, OJJTHAK MU 3arajioM
NiATPUMYEMO 1i, OCKIJIbKM BHUCJIOBJIEHI aBTOPOM O3HAaKA MOXJIUBO He IOBHICTIO
XapaKTepU3ylTb CUCTEMHICTb BHU/IB [IOKAapaHb, ajie BCE K PO3KPUBAKTH I pUCH, L0
JAl0Th [IeBHY BIIEBHEHICTb Y TOMY, 1110 BXKUBaHUM TEPMIiH «CUCTEMA NOKapaHb» MaE€ Mif,
co6010 JIoTiYyHe NiAIPYHTS.

Takox cepeZ npeACTaBHUKIB JPYyroro miAXoAy yBarv 3acJyroBy€ BU3Ha4YeHHA
naHe O.. ®posoBoro. BoHa po3srasjae cucteMy MokapaHb SIK IepejbayeHy
KpUMiHa/JIbHUM 3aKOHOM i cTporo avdepeHI|iioBaHy 3aKOHO/IaBLleM 32 00 EKTUBHUM
60KOM, 00'EKTOM Ta Cy6'€KTOM MOKapaHHS KiHLleBy MHOXXUHY Pi3HUX BU/IiB MOKapaHb,
1o o06'€AHAHI B CUCTEMY CIJIbHICTIO TMOCTaBJEHUX 3aKOHoAaBleM Iiseil. To6To
CUCTEMOYTBOPIOIOYOK BJIACTHUBICTIO Ha il AYMKY € CHUIBHICTh LjiJIed MOCTaBJIEHUX
3aKoHoaBLeM. Lli nisi cTaBAAThCA K Nlepe], KpUMiHAJIbHUM [IOKapaHHAM B3araJii, Tak
i mepej; KOXXHUM 3 eJIeMEHTIB CUCTEMU OKpPeEMO, TOOTO, nepes, 0yAb-IKUM Ta KOXKHUM
BU/IOM [IOKapaHHSA ¥ BCiMa HUMM BOJHOYAC.

Cepesi NpUXUJBHUKIB HOBAaTOPCBKOTO MiIXOAY 3HA4YHe Micle 3auMae

KOHL[eHL[iH ﬂOCJIiA)KeHHH MMOHATTA CHUCTEMH IIOKdpPaHb 3allPpOIOHOBAHA [0.A.
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[lTonomapenkoM. Ha Horo gyMKy, cuCTeMOIO MOKapaHb € BU3HAa4eHa KPHUMiHaJIbHUM
3aKOHOM Yy3ro/keHa 1 ynopsAKoBaHa 3aKpyUTa MHOXWHA BUJIB IOKapaHb, 10 €
MiZCTaBO AJid NeHasi3anii okpeMUx 3/104UHIB. lllykarouu iHTerpyrwo4y BJIAaCTUBICTb
JIaHOI CUCTEeMHU aBTOP 3a3HAYa€ HEOOXiIHICTh BU3HAYMTU KOMY BUTIIHO i /151 KOTO Ma€
3HAYeHHH 3aKpUTA MHOXXHHA BUJIB [I0KapaHb, PO3TALIOBAHUX B IEBHOMY NOPAAKY. |
UM Cy0’'€KTOM aBTOpP Ha3MBA€E CaMOT0 3aKOHO/ABIS, OCKIJIBKM CaMe BiH, 3/[iHCHIOI0YHN
neHaJsi3allito KOXKHOT0 OKPeMOro 3JI0UMHY, MOB’I3aHUU BUUYEPIIHUM NepesikoM BU/IB
NOKapaHb, Ki MOXYTb OyTH BCTAaHOBJIEHI Yy CaHKLil, BCTAHOBJIIOE BU/JIU MOKApaHb Y
CaHKIii 3 060B’I3KOBUM BpaxXyBaHHSM iX B3a€EMHOTO CHiBBiZJHOIIEHHS, BU3HAYEHOTO
MiclleM IX pO3TallyBaHHA B IepeJiiKy, MOXe BCTAHOBJIIOBATU NOKapaHHA y CaHKII
koHKpeTHOI cTtaTtTi KK BUK/IIOYHO 3 ypaxXxyBaHHIM MOr0 HaJIEX)KHOCTI [0 INEeBHUX
Ka1acuikaliiHUX rpyn y nepeJsiky. Mu B 6ib1Iid Mipi mOro»kKyemMoch 3 aBTOPCbKUM
TJIYMA4€HHAM CUCTEMU II0OKapaHb, OJHAK BBAXKAEMO 3a [IOLI/IbHE BCe-TaKU 3ayBaXKUTH,
110 He JIYLIe JJid 3aKOHOJABLA Ma€ 3HA4YE€HHHA 3aKPUTICTb I BU3HAYEHICTb CUCTEMU
nokapaHb. OCHOBHUM Cy0’€KTOM /[iJIs1 KOTO 3aKOHO/|aB4Y0 3aKpIilJIl0BaBCs Lier NepeJliK €
came ¢iznyHa ocyaHa 0c06a, ika BYMHUJIA 3JI0YMH Y Billi, 3 IKOr0 MOXe HacTaBaTH
KpUMiHaJ/ibHA BifIOBiJa/bHICTh, TOOTO 0COOAa BU3HAHA CYy[OM BHHHOI Yy BYMHEHHI
3JIOUMHY, a/pKe 3aBAAKM LUM BJACTUBOCTAM peai3ylTbCd 3arajbHOIPaBOBI
OpUHIMIOM TyMaHi3My (0 0coO6M He MOXYTb 3aCTOCOBYBAaTHUCh OyAb-gKi iHIII
IIOKapaHHA, OKpiM THX, 10 3akpimieHHi KK, IHIIMMU c/10BaMU BUK/IIOYAETHCA
MOXJ/IMBICTh POBEJIEHHS Pi3HOTO POJY KaTyBaHb, €K3eKYIild, CMePTHOI KapH i T.I.) i
NpaBOBOI BU3HAYEHOCTI (3acyaxeHa 0coba 4iTKO 3HaE€, L]0 MpU3HaveHe 1 NoOKapaHHS
OyJe Jivlle B MeXax 3aKOHY, TOOTO BCTAHOBJIIOEThbCS MeBHA CTabGIIbHICTD y Ii
CTaHOBHUIILi).

TakuM 4YWHOM, NPOIOHYI BU3HAYUTU CUCTEMY NOKapaHb fAK 3aKpillJIEHYy ¥
3aKOHI MPO KpUMiHa/JbHY BiZiIOBIAAIbHICTD LiJiCHY YIOPSIAKOBAHY B3aEMOIOB sI3aHY
3araJibHOO60B’'I3KOBY BUUEPIIHY MHOKHMHY BU/IiB IOKapaHb, 1[0 CJAYKUTh OCHOBOIO JJIsl
NpU3HAYEeHHS OKapaHHSA 3 METOI YHUKHEHHS OY/b-IKUX 3JI0BKMBaHb 3 OOKY cyay i

cTtabisizanii craHoBHIIIA BUHHOI 0COOH.
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dedoposuuy Hamaanisn
Jlbgiscbkull HAYIOHAIbHUU YHIgepcumem

imeni Isana PpaHka

MMPABOBE PEI'YJIIOBAHHSA KBAJII®IKALIT CINIBYYACTI Y 3JI0YMHAX 31
CIELIAJIbHUM CYB’EKTOM B YKPAIHI TA 3APYBIXKHUX JEPKABAX

KBasidikania cniByvacTi y 3/104MHax 3i cneliaJJbHUM Cy0’€KTOM € OJHIEI0 3
HaWCKJaJHIIKWX Npo6JseM y KpUMMiHaJbHOMY NpPaBi, aJ ke Hi HayKa, Hi 3aKOHOJaBCTBO
He BUPOOUJIO €AWMHHUX MPABUJ KPUMIiHAJIbHO-NPABOBOI OIIiHKM [Iil 0CcO0H, fiKa He
Ha/liJleHa 03HaKaMHy, BKa3aHUMU y Arcno3ulii ctaTTi OcobarBoi yacTuHU KK Ykpainy,
i BUKOHY€E QYHKIIil BUKOHABIIS, TOCOOHMKA, OpraHizaTopa abo nifdyproBaya y 3J104HHi
3i cneyiaJIbHUM Cy6’€KTOM.

KK Ykpainu MicTUTh Jinlile paBUJI0 KBaJligikallil criBy4acTi y 3J10UMHAX IPOTH
BCTAHOBJIEHOTO MOPSAAKY HeCEHHsI BiCbKOBOI CJy:0M (BiliCbKOBUX 37104MHaX). BoHO
3akpinsieHe y 4. 3 cT. 401 KK Ykpainu: «Ocob6y, He 3a3HauyeHi y 1[il CTATTi, 3a CMIiBy4acTh
y BiMCBKOBUX 3JI0YMHAaX MNiJJIATal0Th BiJIOBia/IbHOCTI 3a BiANOBIAHUMH CTATTSAMU
Pozainy XIX». Take GopMyJitoBaHHS Ma€ HEJ0JiK, a/i>Ke IPU OYKBaJIbHOMY TJyMadyeHHi
MOXHa 3pOOUTH BUCHOBOK, 1110 3a CNiBYy4acTi HEBIMCbKOBOCIYKOO0BIi MOXYTb HECTH
KpUMiHa/IbHY BIiANOBIAAJIbHICT fAK BUKOHaBLi [JAaHUX 3JI0YMHIB, NpOTe CyAoBa
IIpaKTHKa He BU3HAE TAaKOI MOXJIMBOCTI. OKpiM LIbOr0, METOLOJIOTIYHO HE IIPaBUJIBHO
po3MilyBaTu npaBuJia KBasidikalii cniBy4yacTi y 3J104KMHaX 3i creljia/IbHUM Cy6’ €KTOM
B Oco6sauBiii uyactuHi KK Ykpainu, amxe Taki 3arajibHi KpUMiHa/JIbHO-NPaBOBi
NOJIOXKeHHA MalTh MiCTUTHCA y 3arasbHiu yacTuHi KK Ykpainu.

OfHi€l0 i3 BUMOT NPUHLMILY BEPXOBEHCTBA IIpaBa € YiTKICTb 3aKOHOJABCTBA,
TO6TO 0c06a Ma€ nepei6AYMTU B PO3YMHHUX MeXKax HACJIiIKH, IKi MOXKe CIPUYUHUTH il
Jlis, TO>K, OUEBU/IHO, L0 0Cc00a, IKa He Ha/liJleHa 03HaKaMU CIleliaJIbHOTO Cy6’e€KTa, ajie
OyJla CcniBy4aCHUKOM 3JI0YMHY Ma€ 3HATH, 9K KBaJidikyBaTumyTbecs ii ail. 3 Tux
NPUYUH, BBaXKAEMO, II[0 TOTPiIOHO JOCAIUTH JOCBiJ AepKaB, 1110 MAKTh OiJble YKCJI0
[HZeKCcy BepxXOBEHCTBAa IpaBa, OCKIJIbKM [JaHUW T[OKAa3HHUK BPAXOBYE SKIiCTh
HOPMAaTHBHO-NIPAaBOBUX aKTiB, 1I0NpaBAa, BiH MICTUTh W iHIII KpUTepIil, mpoTe Bce K
NPaBOTBOPYICTh IIUX JIEP>KaB Y KpUMiHaJIbHO-NIPABOBiM chepi 3ac/yroBye Ha yBary.

Tak, kpumiHanbHi Koaekcu Higepsangis, LlBeiuapii, Besbrii, Himeuduny,
Icnanii, ®paHnii He MicTATb HOpPM wOJ0 KBajidikalnii cmiBydacTi y 3/7104MHax 3i
creniaJbHUM cy06’'ekToM. lle 3yMOBJIeHO THM, WLI0 Cy/loBa MNpPAKTHKA, fKa TeX
BHU3HAEThCS /XKepeJsioM IpaBa, BUpOOMJIa TaKi MNpaBuja KpUMiHa/JbHO-NPaBOBOI

OILliHKH.
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BnacHe, Tomy B ykpaiHcbkoMy KK He Mae He0OXiJHOCTI OKpeMO NpoNuCcyBaTH
Te, 1[0 OpraHizaTopoM, MiAO0yproBayeM, NOCOOHMKOM Y 3JI0OUMHAX 3i cHeniaJbHUM
cy6’eKTOM MOXe OyTH 6y/Ab-ska ¢isMuHa ocyAHa 0c00a, KOTpa JlocarJa BiKy, 3 SKOT0
MO>Ke HaCTaBaTU KpUMiHaJIbHA BiANoOBiAasbHICTb. OCKIJIbKM /1 BYMHEHHS [iIHb,
onvcaHux y 4. 4. 3, 4, 5 ct. 27 KK VYkpainu, He moTpi6bHO BOJIOAITHM O3HAKaMH
cnenjajipHOro cy6’ekra, i CcyZoBa MpaKTHKa MOCAIIOBHO BHU3HA€E TaKUX OCib
BiZiIOBIJHUMU ClliByYaCHUKAMHU 3JI0YUHY.

Xoua y 4. 2 Cekuii 7 'naBu 5 KK ®@inngnaii ta 4. 3 § 114 KK Yexii, y 3akoHax npo
KpUMiHaJIbHY BiZilIOBiJaJIbHICTb AepiKaB NOCTPALAAHCbKOT0 IPOCTOPY, 30KpeMa y 4. 4
cT. 33 KK Azep6aiigpkaHcbkoi pecny6Jsiku, 4. 6 cT. 25 KK Ipysii, 4. 3 cT. 39 KK
Pecny6uiku BipMmeHis, 4. 5 cT. 29 KK Pecny6siku Kasaxcras, 4. 4 cT. 34 KK Pociiicbkoi
®epepanii, 4. 4 cr. 37 KK Pecny6saiku Ta/PKUKHCTaH, MiCTUTbCS HOpMa LI0JI0
kBasidikanii Aik ocib, ki He € crnenjaJbHUMU Cy06'€KTAMHM, i BUKOHYHOTH QYHKILii
BiZIMOBIIHOT'0 BUAY CNiBy4YacHUKA, OKPiM BUKOHaBIs. AJjie OTPi6HO BpaxoBYBaTH, 110
OL[iHKa JOTPUMaHHS NPUHIUIIIB BEpPXOBEHCTBA IIpaBa y L[UX JiepKaBax € pi3HOI0, TOMY
He JIMBHO, 1110 JlaHe MO0JIOXKEeHHA KPUTUKYETbCA HAaYKOBLAMMU, HaNpukaazg Pocii, amxke
3a/IMIIAETbCA MpobJieMa, K KBaJsidikyBaTu [Ail ocobu, 1[0 He HajijieHa O3HaKaMH
cneljjajibHOro cy6’eKkTa, i BUKOHYBaJa 1iJly/4acTUHY O6’€KTHBHOI CTOPOHHU CKJaAy
3JIOUMHY 3i cnenjaabHUM cy6'ekToM. MoxiauBo, Yexia i @iHaAHAig wLIsIXOM
NOCJIiIOBHOTO CYyJlOBOr0 TJIyMayeHHsI BUPOOW/IM MNPaBUJIO KPHUMiHaJbHO-MPaBOBOI
OLIiHKM Jil LMX 0cCib, ajle KpaiHM NMOCTPaAAHCBKOTO NMPOCTOPY BCe K MAlThb TaKy
npobsieMy. | caMe poO3B’I30K LbOr0 NMUTAHHSI MAa€ 3HAWUTHU CBOE BifjoOpakeHHA Yy
3arasbHink yactuHi KK YkpaiHuy, agxe cyioBa NpaKTUKa HaIOl Jlep>KaBU BU3HAE TaKy
0coby, B OJHUX 3JI0YMHAX 3i cleliaJbHUM Cy0'€KTOM — BHKOHAaBILEeM, y IHIIUX -
NOCOGHUKOM. A TaKka CUTYyallisl He BiZiOBija€e MPUHIUIY BepXOBEHCTBA MpaBa.

[CHYIOTb BHUCOKOpPO3BUHEHI KpaiHHU, Yy AKUX MICTUTbCA BiANOBiZHA HOpMa.
Hanpuksag, y 4. 1 § 14 KK ABcTpii nepenbavyeHa kBajidikanisa aii ocobu, 1o He
HaJliJleHa O3HaKaMH cCHeliaJbHOTO CY6’€KTa, SIK BUKOHABIlsS, OJHAK, aBCTPiMCbKUHU
3aKOHO/ZaBellb He pPO3pPi3Hsi€ BU/AIB CNiBYYaCHHUKIB, a IPUPIBHIOE BCiX 0CiO, 1110 6epyTh
y4acTb y 3JI0YUHI, 1O BUKOHABI|iB, TOMy YKpaiHa He MOXXe OpPIiEHTYBAaTUCh Ha [aHe
MIOJIO>KEHHS.

Jemo no-iHmwoMy 3a3HadyeHo y 4. 1 ¢T. 65 KK fAnonii Ta ct. 33 KK Kopel, Hopmu
SKUX MO>KHa NPOTJYMayuTHU TaK: 0co0a, 110 He HajijleHa O3HaKaMH CIeliaJibHOTO
Cy0’eKTa, MOXXe BH3HABAaTUChb CIIBYYaCHUKOM BIiJNOBIAHOTO BH/Y, 3aJIeXXHO BIiJ
byHKLiN, fAKi BoHAa BHUKOHYyBaJa. /JlaHa perJiaMeHTallisd € Oibll NPUWHATHOW /s

YKpaiHy, NpoTe MU BXKe BKasaJy, L0 He MOTPIOHO OKPeMO OOI'PYHTOBYBATH Te€, 1110
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opraHizaTopowm, niZdypoBayeM, IOCOOHMKOM Y 3JIOYMHAX 3i cleliaJbHUM Cy0 EKTOM
MOXe OyTH OyJAb-dka (isrdyHa ocyAHa ocoba, KOTpa AOoCAraa BiKy, 3 fKOr0o MoOXe
HacTaBaTH KPpUMiHaJIbHaA BiIOBIJAJIbHICTh.

3 UUX NPUYMH BBAXXAEMO, L0 HaWKpalle A0 BUpIlIEeHHA NUTAaHHA MNigiMII0B
3aKoHoZaBelb binopycii, akui y 4. 3 cT. 16 KK BKa3as, 1110 BUKOHABLeM BU3HAETHCA
0c00a, siKka 6e3nocepeHbO BUMHUIIA 3JI04HH, ab0 6e3nocepedHbo 6paJia yuacms y 11020
8YUHEHHI CNi/IbHO 3 IHWUMU ocobamu, abo onocepeaKoBaHUM BUKOHaBellb. To6To y KK
Binopycii cbopMysiboBaHO TpeTil BUJ BHUKOHABCTBA, 10 BiAcyTHiM y KK Ykpainu.
Takuit po3B’s130K Npo6JIEMU MOXKe OYTH OPIEHTUPOM /1Jis1 YKPATHChKOTO 3aKOHO/1aBIIs,
TOMY IO OiJIOpyCbKe 3aKOHOZABCTBO JOBOJII CXOe [0 HALIOro, OCKIJIbKUA Iie [Bi
NOCTPaZAHCbKI Jep»KaBH, a CIiJIbHE MUHYJle BIUJIMBAE HAa HOPMOTBOpeHHA. OKpiM
1boro, bisopycis, y peMTHHTY JOTPUMaHHS NIPUHLUIIIB BepXOBEHCTBA IIpaBa BULIe BiJ
Ykpainu. Takox o4eBUJHO, 110 LA HOpMa 3aCTOCOBYETHCA He TIJIBKUA [0 3JI0YUHIB 3i
creliaJbHUM Cy0’€KTOM, MPOTe 1Lie aX HiflK He € HeJoJiKOM. OCKiJIbKM yKpaiHCbKUH
HaykoBenb B. 0. HaBpoubkuii BBakae 3a HeoOxifjHE [aTW BU3HAYEHHH
«cniBBUKOHaBILA» (y Hac € ekl TepMiH y KK, asie He mosicHeHu), IK 0CO6H, IKa BUKOHY€E
4aCcTUHY 06'€KTUBHOI CTOPOHM 3JI04MHY. TOOTO JaHUM BU/J CHiByYaCHUKA MOXe OyTH
HasIBHUM He TiJIbKM y 3JI0YMHAX 3i creljialbHUM Cy6’€KTOM, Ha BiMiHY BiJl mo3uliii, AKy
o6cToro€ B. I. TepeHTBEB.

Tox, sk 6auuMMo, oAHY 3 mNpobJieM KBaJsidikalil cmiBy4yacTi y 3J/louMHax 3i
crelnjjalbHUM Cy6’€KTOM MOXHAa BUPIIIMTH HaBiTh HEe OKPEeMUM IpaBUJIOM, a

BHECEHHSM 3MiH /10 BUSHAYE€HHS BUAY CHiBy‘{aCHI/IKa.

dypman CeimaaHa
JIvsiscbKull HayioHa/bHULl yHIBepcumem

imeHi [sana PpaHka

3BIJILHEHHA BIJl KPUMIHAJ/IBHOI BIZNOBIJIAJIbHOCTI Y 3B’AI3KY 3 AIMOBUM
KAATTAM

CydyacHa e€BpomeMcbKa JeMOKpaTH4YHa IIpaBOBa JepXaBa {K OpPIEHTUD
PO3BUTKY [J1 YKpalHY BUMArae BiJj Hel, 30KpeMa, ryMaHi3alil KpuMiHaJIbHO-IIPaBOBUX
HOPM, aKTHBHOI peaJiizaliii BifjHOBJIIOBa/bHOI PYHKIiil KpMMiHa/JbHOTO NPaBa, OJHUM 3
eJIEMEHTIB IIbOTO € BUKOPUCTAaHHA TAKOr0 NMOM fIKIIEHHA KPUMIiHAJIbHO-IIPAaBOBOrO
BIJIMBY Ha 0Cib, fIKi BUNHUJIM 3JI0YMHH, 32 YMOBHU iX MO3UTHBHOI NOCTKPUMiHAJ/JbHOI

NOBEeJ[iHKY, SIK 3BiJIbHEHHS BiJ, KpUMiHaJIbHOI BiZOBiJa/IbHOCTI y 3B’SI3KY 3 Z[iHOBUM
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KaATTAM. Taka miicTaBa € cBOepiiHOO HOBeJsiolo KpumMinasibHOro kogekcy 2001 poky,
OCKiJIbkM B pegakiii 1960 poky 3ragyBaJiach Jivile B oKpeMHUX CTaTTIXx Oco6JiMBOi
YAaCTHUHH, a TAaKOXK PO3TJIsJaI0Ch SK 06CTaBUHA, L]0 MOM SIKIIYE MOKapaHHS.

Ha Mo10 AyMKy, JOLIJIBHO JaTy TaKe BU3HA4Y€HHS TEPMiHY «AiMOBe KaATTA»:
BU3HaHHA BJIACHOI IPOBUHY, IOYYTTH a0 3 IPUBOJLY BUMHEHOrO, 110 BUPAXKAETHCA
AKTUBHOIO, iIHTEHCUBHOIO MOBEJiHKOI 0COOU. A BUXOASYM caMe 3i 3MicTy cTaTTi 45
KpuMiHasibHOrOo 3aKOHy, [iiOBe KasATTA - L& COLiiaJibHO-aKTUBHA, MO3UTUBHA
noBeJliHKa 0co0H, fiIKa BUYMHMJIA 3JI0YMH HEBEJIMKOI TSXKKOCTI abo HeobepexHUU
3JI0OYMH CepeZIHbOI TSXKKOCTI, 1[0 Ma€ WPUIUYHE 3HAYEHHH fK MiJCTaBa 3BiJIbHEHHS 11
Bi/l KpUMIiHaJIbHOI BijlIOBia/IbHOCTI.

3BiJIbHEHHS BiJ, KpUMiHaJIbHOI BiZMOBia/bHOCTI 3 mifcTaB, nepeadadeHUX
ctaTeto 45 KpuMiHa/sbHOrO 3aKOHY € iMIepaTUBHUM, 6€3YMOBHHUM Ta 3araJbHUM.

BBaxalo, 1110 3Ha4eHHS AiM0BOT0 KasATTH MOJIATA€ B CTUMYJ/IIOBaHHI IO3UTUBHOI
IOCTKPUMIiHAJbHOI NOBE/IHKK 0CO6OH, TyMaHi3allil KpMMiHa/JIbHO-IPAaBOBOI HOPMH.

Takoro, 1ka BUYMHUJIA 3JIOYHUH yIeplle, BBAXKAETbCA 0€00a, KOTpa paHille He
BUMHSJIA 3JI0YMHIB 260 BUMHUJA 3JI0YHH, 1110 BKEe BTPATUB MpPaBOBe 3HAUYeHHs. Ajie
(aKTUYHO 3aKOH PO KPUMiHAJbHY BiZINOBiZa/IbHICTh JOMYCKA€E TaKe HEOJAHOpPAa30Be
3BiJIbHEHHA BiJ, KpUMiHa/JbHOI BiJNOBIAJbHOCTL IO, HA MOK JAYMKY, CyllepeduThb
NMO3UTHUBHIN MOCTKPUMiHAJIbHIA [AiIIBHOCTI BUHHOTO, a TOMYy HopMa CTaTTi 45
noTpebye JONOBHEHHS.

Y KOHTeKCTi cTaTTi 45 MO3UTHBHA MOCTKPUMiHaJ/bHA MOBeJAiHKA MOJISITAE B
JINOBOMY KadTTi 0COOH, 1110 XapaKTepPU3YETHCA TPbOMA eJleMeHTaMU: 1iMpe NOKassHHA
K Cy6’'€KTMBHA O3HaKa, aKTHUBHE CIPUSHHS PO3KPUTTH 3JIOUMHY Ta TMOBHE
BiZILIKOAYBaHHA 3aM0AiIHOTO 30MTKY ab0 YCYHEeHHs 3ano/isiHOI IIKO/AU SIK 00’ €EKTUBHI.

[[lupe po3kasiHHS XapaKTepU3Yy€E CyO'€KTUBHE CTaBJIEHHS BUHHOI 0COOU [0
BUMHEHOIO 3JI0YUHY, fKe BUABJAETHCA B TOMY, L0 BOHA BHU3HA€E CBOI IIPOBHUHY,
BUCJIOBJIIOE *KaJib 3 MPUBOAY BUYMHEHOrO Ta OakaHHSl BUIpPABAATH CUTYyallilo, 110
ckjgasacd. CnipHUM € INUTaHHA I[pPO Te, YU IIOBUHHI IIPaBOOXOPOHHI OpraHu
3’ICOBYBATH, UM JIiiCHO LIMPOCEPAHO NOKasiacsd 0cob6a y BAMHEHOMY, YU iCHYIOTb SIKiCh
IHIII IPUYKMHHU TAKOI MOBEJIHKHU. AKII0 K MOBUHHI, TO IKUM YAHOM.

3 bOT'0 PUBO/AY B Hayli KpMMIiHAJIbHOTO MpaBa iCHYIOTh NOJAPHI AyMKuU: JI. B.
['0/10BKO BBaka€, 3Ha4eHHsI MalOTh JiMIlle 00'EKTHUBHO BHUPaXKeHi Ail ocobu, a He Horo
Cy0'€EKTHMBHE BiJJHOLLIEHHS [0 TOro, 10 Bif0yBaeTbcA. |Hakule KaXKydyd, He BapTO
IJIyTaTH 3MICT CaMOro iHCTUTYTY 3 Moro Ha3Bow. HatoMmicts 10.B. BaysiH. BBaxae, 110
caM TEepPMIiH «IUpe KasTTs» K CKJaJloBa «AiMOBOT0 KasTTs» Ma€ Ha yBasi CymMJliHHe

PO3KaAHHA ocobu Y BYHMHEHOMY, BH3HaHHA IIPOBHHH Ta bakaHHSA BHUIIPABUTH
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cuTyarnito. CaMe MM i BUKJIMKaHI IPOMO3UILii 3aMiHHUTH 1€ eJleMeHT AiN0BOT0 KasATTA
Ha iHIIMM, HAaNPUKJ/aJ, Ha TOBHE BU3HAHHS 0CO00I0 CBOEI BUHU.

Ha Morw aymky, monpu yci Bafu INOHATTA LIMPOCTI pO3KasgHHA, 3MiHa L€l
03HAKM Ha Oy/ib-sIKy iHIY i3 3aIpONOHOBAaHUX NIPU3BE/IE 0 HEOJHO3HAYHOCTI HOPMHY,
HEBiAMOBIAHOCTI MeTH ii cTBOpeHHs1 (BUXOBHOI, BUIIPABHOI, 3al100iraHHI0 HAaCTYMHUM
3JIOUMHAM TOILl0) Ta 3aCTOCYBaHHS. A/Ke 3a BiZICyTHOCTI Takoi CKJIaJloBOI SIK LHApe
NOKasiHHSI 0COOHM 3MIiCT HOPMHU OyJe 3BOAUTHUCH JIMIIE A0 BUMOTHM BUMHUTH 0COO0I0
NneBHI [il, Taki {9K BHW3HAaTU BUHY, AKTUBHO CIPUATHA PO3KPUTTIO 3JI0YUHY,
BiIIIKOyBaTH 30MTKHU YU YCYHYTH LIKOAY; CY6'EKTUBHE K CTaBJIEHHS 0COOU Y TAKOMY
pa3i He MaTHMMe 3HAa4YeHHs [iJIs1 3aCTOCyBaHHS CTATTi 45, 1110 € HeAOLIJIbHUM.

[loai6bHO 0 TPYAHOIIB BU3HAYEHHS CTYNEeHs LMPOCTi KasgTTs, HA MPAKTHUIL
HEOJHO3HA4YHO MO>Ha pO3yMITH 1 aKTHUBHICTb CHPUAHHA PO3KPUTTIO 3JIOYMHIB,
OCKIJIbKU TaKe MOHATTHA € OLiHOYHUM, i TOMY CJIiJ MOTOAUTUCH 3 YMKOI HAyKOBIIiB,
10 NPOMOHYIThb CJOBO «aKTHBHE» BHUKJYUTH i 3aMiHUTH GOpMyJIIOBaHHS Ha
«CIpUsAIa PO3KPUTTIO 3JIOYUHY». /11 IOBHOTO PO3KPUTTA 3MICTY LIIE] 03HAKU CJif,
3’sICyBaTHU 4acoBi MeXi, B AKUX BUMHKHU 0COOM MOXKHa KBasiQiKyBaTH fIK CHPUSHHSA
PO3KPUTTIO 3JI0YMHY. AHausidyrwyu KpuMiHa/ibHO-TIpoLeCyaJlbHUM KOZEKC, MOXKHa
3pOOUTU BUCHOBOK, L0 PO3KPUTTS 3JI0UYMHY 3aKiHUEHe, KOJIU BUSIBJIEHO BCi HOro
03HAKH ¥ BCTAHOBJIEHO OCi0, 1110 KO0 BUMHUJIU.

HacTynHuii eseMeHT - BiJjlIKOAYBaHHS 30UTKIB Ta YCYHEHHS WIKOAU - €
KOMIIJIEKCHUM, 1110 IHOZI NPUBOLUTH [0 3MilllYBaHHA UX NOHATb. Ha Moo AyMKy, ciif
NOrOJAMTUCh 3 HACTYINHHUM iX po3MekyBaHHsM. [loBHe BifjliKoAyBaHHS 30UTKIB €
HaWO6IbII MOXKJUBHUM BiJHOBJIEHHSIM MalHOBUX MpaB i 6jar nmoTepiisioro, ki 6yJio
MOpYILEHO YU SKUX M030aBJIeHO BHAC/I/IOK BUMHEHHS 3JIOUMHY W 3aBX/JU BiJiNOBia€
MallHOBOMY ab60 rpolIoBOMYy ekBiBaJjieHTy. [loBHe BiJillIKoAyBaHHSI O3HA4aeE, HOro
KiHLIeBUM pe3yJbTaTOM € BIiJHOBJIEHHS MaWHOBOTO CTaHy NOTEPHIJIOro V
J03JIOUMHHOMY CTaHi. Ajie yCYHEHHS LIKOAY MOKe MaTH Micle y BUllaZKax 3alofigAHHA
He JiMIlle MAalHOBOI, aJsie ¥ iHI01 iKoAY (opraHizaniiiHoi, ¢i3u4yHOI TOI[0), a TAKOXK NPHU
HaCTaHHI TAKOro HACJiKYy, K HeOe3lneKa 3amojissHHsS WKoAU. OCKIJIbKH 00’€KTOM
JIINOBOT0 KasATTS y OKPEMHUX BUIAJKaX MOXe OYTH TaKUW HACAIZOK 3JI0YHHY, K
MopaJibHa IIKOJA, TO Mepesiik 00'€EKTUBHUX O3HAK AiMOBOTO KasATTHA y CcTAaTTi 45
BU/IAETHCS HEIIOBHUM.

HasBHICTh HeraTMBHOI 03HAKH, a CaMe KOPYIILiMHUX 3JI0YUHIB SIK BUHATKY i3
3aCTOCYyBaHHA HOpPMHM, 3'BUJIACh y TEKCTIi HOpMHM He Bigpasy. HeoOxigHicTb Ta
JIOIiIJIbHICTb TAKOT'O JIONIOBHEHHS, 04€BU/HO, OyJla BUK/JIWKAHA CTPIMKUM MOLIUPEHHAM

Kopymnuil B YKpaiHi, Ii CHCTEMHUM XapaKTepOM Ta iIHTEHCUBHUM BILJIMBOM.
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AHani3z cyf0BOI MpaKTUKHK MOKa3ye, 0 CyAM HEJOCTaTHbO O3HAWOMJIEHI 3
MexaHi3MOM 3acTtocyBaHHsd HopMmHu cTaTtTi 45 KK Ykpainu. B cBoix pimeHHsX,
3BiJIbHAIIOYM 0COOY BiJi KpMMiHaJNbHOI BiiNOBi/Ja/IbHOCTI 3a BUILE3raZlaHOI0 CTATTELD,
BOHU JIMLIEe JyOJIIOIOTh HOPMY 3aKOHY, He HaBOJAYU KOJHUX KOHKPETHUX 00CTaBUH,
3aCTOCOBYIOTb HOPMY BUXO/SIUM JiKIIe 3 OJHi€l ab0 JBOX CKJIaJJOBUX JiMOBOT0 KasATTS,
3a3HavalTh NOCTKPUMIiHAJbHY NOBEJIHKY 0COOU L10J0 BCiX TPbOX €JIEMEHTIB, OJJHAK
HEe HaBOJAATb HIiIKMX KOHKpPeTHHUX O00CTaBUH, fKi II nigTBepAXywTb. Take
06IpyHTYBaHHA 3acTocyBaHHA CT. 45 KK Ykpainu BuaeTbcs 3aHaATO pO3MUTHUM Ta

3araJlbHUM.

Gniewomir Wycichowski-Kuchta

University of Warsaw

PUBLIC LAW ACCOUNT OF CRIMINAL LAW.
THORBUN'S AND CHIAO'S THEORIES OF CRIMINAL LAW

20t century was an era of the great debate about the role and function of
criminal law in a modern democratic state. Great exemplification of it was the polemic
between Herbert Hart and Lord Devlin. Hart's approach was an anti-moralistic one,
while Devlin saw defence of public morality as one of the most primary goals of criminal
law. As time passed, Devlin's arguments have turn out to be inconclusive, prominent
authorities of law like Dworkin and Feinberg criticised the concept of legal moralism,
eventually even Devlin himself has changed his position and accepted liberal anti-
moralistic approach. Legal moralism seemed to be defeated. But 21st century brought it
back to legal theory. Theorists like Michael S. Moore connected legal moralism with
retributivism and therefore provided a comprehensive theory of punishment and
substantive criminal law. As a reaction to that tendency in philosophy of criminal law in
the Anglo-Saxon culture a competing visions of criminal law become more and more
popular. Those theories consider criminal law not as a tool to enforce morals or
response for moral wrongdoing, but as a broad framework for human interaction,
providing and securing civil order.

That approach is often described as “public account of criminal law” or “public
conception of criminal law”. It is a contemporary theory developed by two professors
from Toronto University - Malcolm Thorburn and Vincent Chiao. Of course, they differ
between each other. Chiao's approach focuses mostly on how the “criminal law supports

the possibility of the rule of law - a collective life under stable public institutions - by
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providing crucial support to shared attitudes of reciprocity”. He claims that, in light of
the above thesis, moral retributivism is no longer actual. Distinction between retributive
and distributive justice “misconstrues the place of criminal law in modern regulatory
states”. In his account, criminal law is a coercive rule-enforcing institution - no matter
if it also serves the goals of retributive justice. Thorburn emphasizes certainty that is
brought by criminal law as coercive practice. As such it draws the line between private
and public jurisdiction and protects them both, it protects liberties and obligations that
come with our legally defined roles rather than with guiding our moral choices. As one
can see Chiao's and Thorbun's concepts, despite differnces, have one thing in common:
they both reject the moral aspect of criminal law as its fundamental end.

In my speech, I would like to consider views of Thorburn and Chiao in detail.
After that presentation, I will conduct an attempt of critical analysis and try to wonder
about the possibility of “a third way” between legal moralism and public account to

criminal law.
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KPUMIHAJIbHUH MTPOLIEC TA KPUMIHAJIICTUKA

Ilycmoea Hamaunis
Jlbgiscbkull HaYioHabHUl yHigepcumem

imeHi [sana ®paHka

YU MOKHA 3AJTIYYATH IOHATHUM HEIIOBHOJIITHBOI'O?

Y nyskTi 25 vyactuHu 1 crarTti 3 KIIK YkpaiHu 3a3HayeHo, 10 YYaCHUKOM
KpUMiHaJIbHOTO NpoBa/pKeHHd € NOHATHUH. Y ryaBi 3 KIIK Ykpainu Bka3aHi yyacHUKHU
KpHUMIHaJIbHOTO TMpPOB3a/pPKEeHHS, BH3HA4YeHO IxHi mpaBa Ta 0600B'a3ku. OjgHakK
3aKOHO/ZaBelb YOMYCh He BKa3aB y 1jill IJIaBi MOHATUX K YYaCHUKIB IPOLieCy.

BignoBigHo no yactunu 7 cratti 223 KIIK YkpaiHu caiguuid, npokypop
3000B’sI3aHUN 3alPOCUTHU He MeHIle JBOX He3aiHTepecoBaHUX 0Ci0O (MOHATHUX) AJisA
npej’iBJIeHHS 0CO0HW, Tpyna YW pedi AJA BHi3HAHHA, OTJIAAY TPyHa, B TOMY YHCJi
NOB’S1I3aHOT0 3 eKCryMalli€lo, CIiJ40r0 eKCIepUMEHTY, OCBilyBaHHS 0COOU. BUHATKaMu
€ BUIIAJIKU 3aCTOCYBaHHS 0e3MepepBHOTO Bile03aNNCy X0AY NPOBeJeHHS BiANOBIIHOI
caiyoi (posurykoBoi) Aii. [IoHATI MOXyTh OyTH 3anpolleHi AJis y4acTi B iHIIKUX
npolnecyaJbHUX [idX, fKI0 CJAiJ4YU{, NPOKypop BBaXKaTUMe L& 3a [OLiJbHe, a
BigmoBigHO [0 a63.2 4.7 cT. 223 KIIK 061myk ab0 orJsij >K1UTJia 44 iHIIOT0 BOJIOAIHHA
0cobu, 061IYK 0COOU 3/iHCHIOIOTHCS 3 000B’SI3KOBOIO yYaCTIO HE MEHIIIE [IBOX MOHSATUX
He3aJIeXKHO BiJl 3aCTOCYBaHHSl TeXHIYHUX 3ac00iB (ikCcyBaHHSI BiAMOBiAHOI CJigyoi
(po3urykoBoi) Aii. [IoHATUMU He MOXKYTb OYTHU MOTEpPHiJNNA, POAUYI MiZJ03PIOBAHOTO,
0OBMHYBA4Y€HOTO 1 MOTepHiJIOro, MpaliBHUKMA NPAaBOOXOPOHHUX OPTaHiB, a TaKOX
ocobu, 3aiHTepecoBaHi B pe3y/ibTaTaX KPUMiHAJIbHOI'O POBA/I>KEHHS.

OTxe, 3aKOHO/|aBellb 3a3HAYUB JiKlIe GOpMaJIbHUN KPUTEPIiK A/ BU3HAYEHHSA
NpPaBOBOrO CTATyCy MOHATOro (He3aiHTepecOBaHICTh), a TaK0X 4YiTKO BU3HA4a€
KaTeropii ocib, SKMX He MOXHa 3alpollyBaTH AJs Y4acTi y NpPOBeJEeHHi Caiuux
(po311yKOBUX) AiH.

Y cynoBil pakTULI HEOJHOPA30BO NOCTAaBAJIU CUTYallil, KOJIM CTOPOHA 3aXUCTY
3adBJIfJIa KJIOMOTAHHS i JOBOAWIIA HEIOMYCTUMICTh 3J00yTUX [0Ka3iB, HalU4acTille y
X041 0611yKYy, piflie ¥ iHIIKUX CAIJYUX Aid, AKILO [0 IX NpOBeJeHHS K MOHATI caifui
3aJly4ya/id HeMOBHOJIITHIX oci6. OToX, nepesi HAMU CTOITh 3allMTAHHSA: YU MOXe OyTH
(un fonyckae 3aKOH) MOHATHUM HeNOBHOJITHIM? - Lle, Haue6TO, Api6A3KOBE MUTAHHSA
Ma€ BaXk/IMBe MNpaKTUYHE 3HA4YeHHs, aJyke 3a3BUYall Ha MPOTOKOJIAX OOLIYKY
IPYHTYETbCA CUCTEMa BCIX IHIIMX JOKasiB y NpOBaJpKeHHI, 1 B pasi HaJexXHOro

0OGrpYHTYBaHHS 3allepeyvyHoi BiiNOBIi/li HA HbOT'0 PYHHYETHCS OKAa30Ba 6a3a B CpaBi.
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BapTo 3a3HayuTH, W0 y MOPAKTHUYHIM [AigJBbHOCTI CJAIUUU YU NPOKYypoOp,
3aMpoLIYI0YY IEBHY 0COOY IK IOHATOr0, KEPYIThCA 0COOMCTHUM JIOCBIZIOM i 3a/1y4al0Th
Jlo caiyrx (po31yKOBUX) AiM TUX 0Cib, 5IKi, IK IM BUJ,A€ThCS, 32 30BHIIIIHIMHA 03HaKaMH
He MalTh (Pi3MYHHUX YU NCUXIYHUX BaJ, Ta 3aXBOPIOBaHb, 110 MOXYTb 3aBakaTU IM
NPaBUJIbHO CIPUIMATH 3MICT Ta pe3y/ibTaTH CAiuuX (pO3I1yKOBUX) AiH (3 TJ1yX0TO,
3 IOTaHUM 30POM TOL0), @ TAKOX € NOBHOJIITHIMHU.

[HIIMMU c10BaMH, BUMOIOI0 10 IOHATHUX € He JIMIIEe IX He3aiHTepeCOBaHICThb y
KOHKPETHOMY KPUMiHaJbHOMY NpPOBaJKeHHi, a ¥ B CUJy IXHbOTO NPOLECya/JbHOr0
0060B’A3Ky 1 O¢yHKIii - 3acBifYUTH CBOIM MNiANKCOM Yy NOPOTOKOJI chaigyoi Aii
aZleKBAaTHICTb 3aIllUCiB Y HbOMY peaJlbHOMY XOAY Ta pe3yJbTaTy CAifg4ol Ail, — HOHATI
MalTb IOBHOIO MipOI0 YCBiZJOMJIOBATH i pO3yMiTH 3HaY€HHS SIK CBOIX AiH, TaK i caigyoi
i1, 3a IKOI0 BOHU CIIOCTEPIrarTh, Ai iHIIMUX YYaCHUKIB Caig4oi Ail. [3 [boro BUNINBae
JIOTIYHUM BHUCHOBOK, L0 NOHATHMU MajJud O 3ajydyaTUCh MOBHOJITHI (Ai€3AaTHI),
NOBHOCNpPaBHI B MJIaHi opraHiB BiguyTTiB (3ip, c/lyX, HIOX Tol0) 0C0oOHU. [HaKIe,
3aJly4yaloyd MOHATUM 0C00y, L0 He BiANOBIJJdE LIMM BUMOraM, CJAiJ4YAN Hamnepes
NOBHHEH YCBiJOMJIIOBAaTU (MO/IeJIIOBAaTH) MOXJIUBICTb BTpPaTU J0Ka3y, 36epeKeHHs
JIOT0 «3aKOHHOI CUJIM» BHACJIIJOK TOCTaBJIEHHS IPOTUJIEXKHOI CTOPOHOI MPOLeCy Mif
CYMHIB JJOTpUMaHHS NpolecyaibHoi GOPMU MOT0 OTPUMAHHS.

Takum 4yMHOM, 3 3acajy pedi CAIJYUM YU NPOKYpPOP, KEPYHUYUCh TAKUMU
KpUTepisAMH, NOBUHHI HaMaraTHUChb 3amoOIirTH MOXJIWBOCTI MOCTAaBUTHU IMijJ, CyMHIiB
3aKOHHICTb NMPOBeJleHHs Ti€i 4K iHIOI caifydoi (po3uykoBoi) Jii, 110, y CBOIO 4Yepry,
cnpusie 6ibll e(peKTUBHOMY BHKOHAHHIO 3aBJaHb KPUMIiHAJbHOTO NPOBAa/PKEHHS.
AJ>Ke, HempaBUJIbLHUU BUOIp Ta 3a/lyyeHHs MOHATHUX Y KPUMiHAJIbHOMY NPOBaKeHHI
MOXe TpU3BECTH [0 BTpaTH [JOKa3iB (3a O03HAaKOW IX HEeJONYCTUMOCTI 4M
HeJIOCTOBIPHOCTI).

OfHak, 3 Jpyroi CTOPOHH, KpPUMIHAJIBHO-IIpOLeCyaJbHe 3aKOHOLABCTBO
JIOTNIyCKA€ KOJI3IMHICTh 1100 BUBEJEHHS i3 3aKOHY LIJIAXOM HOr0 CUCTEMHOTO
TJIyMayeHHsI BUMOT 10 TOHATOTrO. Tak, 3riHo i3 ab3auom 4 yactunu 7 cratti 223 KIIK
YkpaiHu 3a3HavyeHi 0COOM MOXYTb OYTH JONUTAHI Mif, 4ac CyJOBOrO PO3TJIAAY fK
c8idKuU NIpoBeJieHHS BiiMOBiAHOI c1iu0i (pO311yKOBOi) Ail.

ToMy € MOXJMBHM Ta HeOOXiHUM JONMUT MNOHATUX HA CTaAil CyZ0BOTO
pPO3TIAAY SK CBiIKIB, a/[)Ke BOHU MOXXYThb NiATBEPAUTU YU CIPOCTYBATH 3aKOHHICTB Jil
cligyoro 4yd npokypopa. [IoHATHUX MOXHaA AONUTATH AK CBiJKIB 3 NHUTaHb IXHbOI
0ocobucTol ydacTi, mopsiZiKy NpoBeAeHHs caifyoil (po3uyKoBoi) Aii, MpaBUJbHOCTI i
NOBHOTHA BiJlOOpa)XeHHd Yy IMPOTOKOJIi BCTAaHOBJEHUX BiZJOMOCTEH, OKpeMHUX

0COOJIMBOCTEN MpOBeAeHHS /il i MOBeJiHKM Y4YaCHUKIB, 3aCTOCYBaHHS TEeXHIUHUX
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3aco6iB NMpH NMpoBeJieHHi Ti€l 4M iHWOI caigyoi (po3mykoBoi) aii. OTke, npeaMeTOM
JIOTIUTY TMOHATOTO fIK CBiJKa MOXYTb OyTH JiMlle OOCTaBUHU MPOBEJEHHS CJIiJA40I
(po3urykoBoi) fiii i moBejiHKM yYaCHUKIB ¥ OTpHMaHi BHACAIZJOK MPOBEJIEHHS CJIiA401
(po3wykoBoi) il foka3yu. TakuM YMHOM, MOXKHA OL[IHUTH AONYCTHUMIiCTh OTPUMaHHUX
JOKa3iB.

OTO, MO>XHa 3pOOUTH JIOTIYHUK BHCHOBOK, IO HiJi 4ac Cy[0BOr0 pO3TAALY
NOHSATI, 32 NOTPeOH, HAAINAITLCS MPAaBOBUM CTATYCOM CBiJIKa i HA HUX NOIIMPIOITbHCS
N0JIOXKeHHS cTaTel 65, 66, 224-227 KIIK Ykpainu. BogHoyac, cBilkaMu MOXXYTb OyTH
11 HENOBHOJIITHI i HABITh MaJIOJIiTHI 0CO6H, i iX MOXXHa AONUTATH Y KPUMiHAJIbHOMY
npoBa/i)KeHHi. A/ke cBigkoM BignoBigHO A0 4acTuHU 1 ctaTTi 65 KIIK Ykpainu €
¢disnyHa ocoba, AKiM BiOMiI 0OCTaBUHH, 10 MNiAJAralOTbh [AOKa3yBaHHIO Mif, 4ac
KpUMiHa/JIbHOTO TNpoBa/KeHHA. OTxKe, GopMasibHO BUXOAUTH, 1[0 MOXKHA 3ajyydyaTH
HEIMOBHOJIITHIO 0CO0Y IK IOHATOTO.

TakyuM 4YMHOM, 3aKOHOJAaB4Yi BUMOI'H 0 IMOHATOIO0 BU3HAa4YeHi HEOJHO3HAYHO,
TOOTO He BiANOBial0Th BUMO3i «[IPaBOBOI BU3HAYEHOCTI» K CKJIAJOBOI NPUHIUAIY
BEPXOBEHCTBA MpaBa. A BifiTak € moTpeba i c/1iJ; 04iKyBaTH BUPIllIEHHS 1IbOTO MUTAHHS
abo Ha 3aKOHOJABYOMY piBHI - LLIAXOM BHeceHHs1 AonoBHeHb y cT. 3 KIIK, abo Ha

[IpaBO3aCTOCOBHOMY — y NoCcTaHOBI BepxoBHoro Cyay.

ITix Opiti
Jlbgiscbkull HAYIOHAIbHUU YHIgepcumem

imeni Ieana PpaHka

3ACAZJA HEBTPYYAHHA Y IPUBATHE ’KUTTA B KPUMIHA/IbHOMY
MPOBA/IXKEHHI Y CBITJII NIPAKTHKU EBPONEMCHKOIO CYAY 3 IPAB JIIOAUHU

By3Har4u HeBTPYYaHHA y IPUBATHeE XXUTTH OJHI€I0 i3 3arajJibHUX 3acaji, AKUM
MOBUHHI BiITOBiAATH 3MiCT Ta popMa KpUMMiHAJIbHOTO NMPOBaJKeHHs, 3aKOHO/aBellb
3akpinuB y ctaTTi 15 yuHHOro KpuMiHa/ibHOrO MpolEeCcyaJbHOrO KOAEKCYy YKpaiHHu
(Hagani - KIIK YkpaiHu) mnoJsiokeHH$, BiZIOBiAHO A0 SIKOTO KOXHOMY MiJ 4ac
KpPUMiHaJIbHOTO MPOBA/PKEHHS TApPaHTYETbCSA HEBTPY4YaHHS y NpPUBaTHe (0COOHUCTE i
ciMeliHe) KUTTS. 3a3Ha4yeHa HOpPMa, OKPIiM iHILIOr0, BCTAHOBJIIOE 3a60POHY 36UpaTH,
30epiraT¥, BUKOPUCTOBYBaTU Ta MNOLIMPIOBATU iHPoOpMalil0 Mpo MpUBATHE KUTTHA
ocobu 6e3 i1 3roJjy, 3a BUHATKOM npsiMo nepebadyeHux KIIK Ykpainu Bunagkis. bisbiie
TOT'0, OTPMMaHa 3 IOTPUMaHHSM NPOLECyaJbHOr0 NOPSAAKY iHpopMallisi Ipo NpyUBaTHE

KUTTS 0COOM MOKe OYyTH BUKOpPHUCTAaHa He iHaKIle K /[Js BUKOHAHHS 3aBJaHb
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KpPUMiHaJIbHOTO MPOBA/PKEHHS, @ KO>KeH, KOMY HaJJaHUM JIOCTYN A0 Takoi iHpopmaliii,
3000B’s13aHUH 3aM106iraTH il po3roJiolleHHIO.

HaBezeHi Bullle IOJ0XEHHA KPUMIHAJIbHOIO INPOLECyaJlbHOrO0 3aKOHY
6e3nocepesHbO I'PYHTYIOTHCA Ha BiANMOBiAHUX HOpMax OCHOBHOro 3akoHy YKpaiHy, a
Tako>k KoHBeHIii mpo 3axyCT npaB JIJWUHU i OCHOBOMOJIOXKHUX CBO6GOJA (Hagasi -
KoHBeH11is1) Ta npakTHUIli EBpoNenCcbKOro CyAy 3 npas JoAMHU (Hagasi - ECIL).

Tak, npaBy Ha oBary /10 IPUBATHOTO i CIMEMHOT0 KUTTS NPUCBSAYEHA CTaTTA 8
KoHBeH11il, 3rifjHO 3 fAKOK0 KOX€H Ma€ IpaBO Ha IoBary [0 CBOrO NPUBATHOIO i
CiMEMHOTO0 XUTTS, /10 CBOTO »KUTJIA i KopecnoHAeHI1il. Cs1if HaroaocuTH, 10 KoHBeH11is
nepes6aya€ MOXJIMBICTb IPAaBOMIPHOT0 OOMeKEHHS 11bOT0 IIpaBa 3a YMOBH, L0 TaKe
BTPYYaHHSl 3AIMCHIOETBHCS 3TiHO i3 3aKOHOM i € HEOOXiJHUM y J1eMOKpPAaTUYHOMY
CyCNiZIbCTBI B iHTepecax HaljiOHaJbHOI Ta rPOMajiCbKOi 6e3MeKh UM eKOHOMIYHOTro
[loOpoOyTy KpaiHH, [Jil 3alobOiraHHd 3aBOPYLIEHHAM 4YM 3JI0YMHAM, JJI1 3aXUCTY
3/10pOB’sl YM MopaJii abo /i1 3aXUCTy NpaB i CBOOO/ iHIIKX 0Cib, a TOMy 3raJjaHe MPaBo
CJiJ1 BBAKaTH BiJHOCHUM.

3ailicHIOI0OUM OYKBaJ/ibHE TJyiyMayeHHs1 3MicTy KoHBeHIil, MOXxHa 3po6uUTH
BUCHOBOK, 1110 CTaTTA 8 Ma€ Ha MeTi 3axXvIaTH YOTUPU cHepU 0COOMCTOI aBTOHOMIl
JIIOJWHY, a CaMe: IPUBATHE KUTT, CIMEMHE KUTTS, *)KUTJIO Ta KOpeCcnoHAeHLIik0. [IpoTe
Ak BunuBae i3 npaktuku ECILJL, ui chepu He € B3a€EMOBUKJIYHUMH OZJHA L[0/0 iHIIO],
TOOTO OJMH 3axiJi MOe 0JJHOYACHO NMOPYIIYBaTHU NPaBO Ha MOBAry J0 1K IPpUBAaTHOTIO,
TaK i CIMEMHOTO0 »XUTTS, a TAKOX IMpPaBO Ha MOBary o0 KUTJa i J0 KOpeClnoHAeHIil
(npasosi no3uyii'y cnpasax Klass and Others v. Germany; Lopez Ostra v. Spain; Mentes and
Others v. Turkey; Margareta and Roger Andersson v. Sweden).

HacnpaBai k, HeMOXJIMBICTh 4iTKOI aAudepeHIianii Mixk cobor ycix cdep
ocobucToi aBTOHOMIi, Ki OXOIJIIOIOTbBCA CTAaTTeld 8, MOKHA MOSCHHUTH THM, IO
KoHBeHI1ji1 He pO3KpHBAa€ 3HAYeHHS TepMiHy «IpuUBaTHe KUTTA», a ECIIJI onucye
OCTaHHE fIK «IIUPOKe MOHSTTS, 110 HE MAa€E CBOTO BUYEPIHOI0 BU3HAYEHH» (npaegosi
no3uyii y cnpasax Niemietz v. Germany; Pretty v. the United Kingdom; E.B. v. France; Peck
v. the United Kingdom). [IpoTe 4epe3 CBOW NpelLeleHTHY NIPAaKTUKY, 1Ka ['PYHTYETbCA
Ha IIMPOKOMY MiAXOJi /10 BU3HAUYeHHs ocobuctux iHTepeciB, ECIIJI cTBOpUB HU3KY
NpaBOBUX MO3UILI CTOCOBHO BU3HAYe€HHS 3MICTy Ta 00CATYy MOHATTS NPUBATHOrO
)KMTTS Ta MOr0 CKJIaJ0BUX esieMeHTiB. Ha po3risaji BiinoBiAHKWX NpaBOBUX MO3UIiH
3YyIIMHUMOCH JeTaJIbHille.

[lo-nepuie, Ha aymky E€CIIJI, npuBaTHe KUTTS He 0OMEXYETbCS «BHYTPILIHIM
KOJIOM», B fIKOMY JIIOJAMHA MOKE KUTHU BJIACHHUM OCOOMCTHM KHUTTAM | BUKJIOYATH

30BHIilIHIK cBiT. ToMy nmoBara 0 NPUBAaTHOTO XXUTTS TAK0> IOBMHHA [EBHOIO MipOI0
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OXOIJIOBATHU MPaBO BCTAaHOBJIOBATU Ta PO3BHMBATH BiJHOCUHU 3 IHIIMMHU JIOJbMH
(npasosi no3uyii y cnpasax Niemietz v. Germany; Von Hannover v. Germany (no. 2); Botta
v. Italy).

[lo-gpyre, BpaxoBy04H [0BOJIi LIMPOKe, 62 HaBITh KiJIbKICHO HEBU3HA4Y€eHe Ta
SIKICHO HEBUYEPITHE KOJIO MUTaHb, 1110 OXOMJIIOTHCA IPUBATHUM KUTTSM, CIIPABH, SKi
JOT0 CTOCYIThCH, 0ysin yMoBHO 3rpynoBaHi ECILJI 3 MeTow 3abe3nedyeHHS MEeBHUX
3aco6iB kJacudikalnii y Tpu OCHOBHI KaTeropii (siKi, oJHaK, iHKOJM YacCTKOBO
nepeTUHAThCs Ta/abo Ay06J0I0Th OHA O[JHY), a caMe:

a) ¢i3nyHa i ncuxosioriyHa a60 MopaJjibHa HeAOTOPKAHHICTb 0COOH, 1110
MOXe, 30KpeMa, NOUPIBATHUCA B rajly3i KpUuMiHaJbHOTO MPOBa/PKEHHS Ha:

- IOBO/IXXEHHS, sIKe He J0CATa€E NOPOry *KOPCTOKOCTI, lepe0adyeHoro CTaTTek
3 KoHBeHIii, K10 3/iACHIOETHCS AOCTAaTHI HeraTUBHUW BIUIUB Ha (i3WyYHYy Ta
MOpaJIbHy HeJJOTOPKaHHICTb (cnpasa Costello-Roberts v. the United Kingdom);

- YMOBM TpPHUMaHHA MiJi BapTOl0, AKi He [OCATalTb pPiBHA KOPCTOKOCTI,
3akpimieHoro cratteto 3 KouBeHuii (cnpasa Raninen v. Finland);

- HEMOXJIMBICTb AVWBUTUCH TeJIE€Bi3iMHI NPOrpaMu YNpOAOBXK TPUMaHHSA Mif
BapTOlO, 1[0 MOIJIO HEraTUBHO BIUIMHYTHM Ha ocobucrte UTTA (cnpaBa Laduna v.
Slovakia);

- NUTAHHSA, AKi CTOCYIOTbCS ePEKTUBHOCTI KPUMiHAJIBHOTO PO3CJilyBaHHA B
SKOCTI NIO3UTHBHOI0 3000B's13aHHA JlepKaBU 3TiZjHO 3i cTaTTelo 8 1010 3abe3neyeHHs
¢disnuHoi HegOTOPKAHHOCTI 0co6u (cnpasa C.A.S. and C.S. v. Romania) To1110;

0) npMBaTHICTB (privacy), sika OXOIlIIOE:

- rapaHTii 1110/10 3HATTS, 36eperKeHHsI Ta 3HUII[eHHS BiIOMTKiB NMaJsibI[iB 0Ci6, AKi
Nil03pI0Ba/IMCA Y BUMHEHHI KpUMiHaJIbHUX MPAaBONOPYIIEHb, ajle He 0YyJU 3acy/pKeHi
(cnpasa M.K. v. France);

- 3aXUCT JAaHUX 0COOMCTOro abo myo6J/IiYHOr0 XapakKTepy, KLU0 Lii JAaHi Oyau
3ibpaHi i 36epexeHi cayk6aMu 6e3neKku ab0 iHIIMMHU Jiep>KaBHUMU OpraHaMu (cnpasu
Amann v. Switzerland; Rotaru v. Romania; Leander v. Sweden);

- mnpociayxoByBaHHsI TesiepoHHUX po3MoB (cnpaBu Halford v. the United
Kingdom; Weber and Saravia v. Germany);

- TMopylleHHs1 30epexeHHs iHQopMalii, OTpUMaHOi UIJSIXOM TAEMHOTO
cnoctepexxeHHs (cnpasa Association 21 December 1989 and Others v. Romania);

- BifeocrocTepexkeHHs y MOyOJIiYHUX MicUdx, /e JAaHi BiJle03MOMKH
3aMucyBaJIuCs, 30epiraaucs Ta po3MnoBCIO/PKyBaIuCs cepesi HaceseHHs (cnpasa Peck v.
the United Kingdom);
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- HarJss/, 3a oco6oto 3a gonoMmororw GPS i HacTynHa 06po6Ka i BUKOpUCTaHHA
OTpUMaHUX AaHuX (cnpasa Uzun v. Germany);

- 36ip JIHK, 3paskiB kJiTHUH Ta BifO6UTKIB na/bliB (cnpaBa S. and Marper v. the
United Kingdom), ajie He 060B’I3KOBO MOLIWPIOIOYKCh HA aHaJIi3 i 30epeXeHHs AaHUX
JHK 3acyxeHHX NIpaBOMOPYLIHUKIB 3 METOI 36epeKeHHs UX JAHUX JJIS1 MOKJIUBOTO
MalOyTHbOrO KpUMiHaJBHOTO MNpoBajeHHA (cnpasa Peruzzo and Martens v.
Germany);

- BHECEHHs [0 HalioOHaJbHOI 6asu JAaHUX Mpi3BUL JIOJeH, U0 BYMHUIU
3JIOYMHU Ha CeKcyasbHOMY I'pyHTI (cnipaBa Gardel v. France) Touio;

B) 0COOMCTA iA€HTHUYHICTh Ta OCOOMCTA ABTOHOMIis, NMpUKJIaJaMHU CIIpaB
II0/I0 AKUX B rajy3i KpUMMiHaJbHOTO MPOBa/KEHHS MOXYTb CJYryBaTH: 3aTPUMaHHA
Ta 0COOMCTUH 061IYyK 0c06M y my6s1iuHOMY Micui (cnpasu Gillan and Quinton v. the United
Kingdom); 3ailicHeHHs1 0OlIyKiB Ta BUIMOK (cnpasu McLeod v. the United Kingdom;
Funke v. France) Tolio.

Y cBomw 4epry, NOHATTA CiMeHMHOro »UTTA y npakTuni ECIIJI € aBToHOMHUM
(cnpasa Marckx v. Belgium) Ta, aHa/JOTiYHO [0 TONEPeAHbOr0, BUYEPIHOIO
BHM3HA4YeHHsI MaTU He Moxe. ToMy iCHyBaHHSI «CiMEMHOIO »XUTTSI» € B OCHOBHOMY
NUTAaHHAM (akKTy, 10 3aJIeXXUTh BiJl peajbHOTO iCHYBaHHS Ha MNpPaKTUIi TiCHUX
ocobucTux 3B's13KiB (cnpasa K. v. the United Kingdom). OTxe, y uingx cratTti 8 KonBeH1ii
ECILJT posrasggaTuMe GaKTUYHI CiIMeWHI 3B'13KH, TOOTO, YU KUBYTh 3aiBHUKHU Pa3oM,
HaBiTbh fIKIO OPUAMYHE BU3HAHHS CIMEMHOTO KUTTS BiACYTHE (cnpasa Johnston and
Others v. Ireland).

Bisibuie TOro, )KUTJI0 € TAKOK aBTOHOMHOI KOHIIEII[I€I, TOX Te, Y4 KOHKPETHE
Miclie NPOKMBaHHSA CTAHOBUTbD «KUTJIO», 1110 3aXUILAEThCA cTaTTelo 8 KoHBeH1ii, 4u Hi,
3ajiekaTUMe BiJy GaKTUYHHX 0OCTAaBUH, @ CAaMe HasIBHOCTI JOCTaTHbOTO Ta MOCTIHHOTO
3B’SI3KYy 3 KOHKPETHUM MicleM (cnpasu Gillow v. the United Kingdom; McKay-Kopecka v.
Poland; Prokopovich v. Russia). He icHye Takox i BUuepnHoi AediHinil npaBa Ha moBary
[0 KopecnoHgeHLjii, ske B po3yMmiHHi ctaTTi 8 KoHBeHLii Mae Ha MeTi 3axuCT
KOHOQIeHIIIMHOCTI MPHUBATHOTO CIiJIKYBaHHS.

3 orsisily Ha BUIEBUKJ/IA/IEHE, MOXKHA 3pOOUTH BUCHOBOK, 110 ECITJI BU3HaYuB
cdepy 3actocyBaHHSA cTaTTi 8 KoHBeHLil fy>Ke U POKO, HABITh IKILLO0 KOHKPEeTHE MPaBo
He BcTaHOBJIeHO y cTtaTTi. HaTtoMmicTs KIIK Ykpainu geMoHCcTpye fewo iHIKWY niaxizg ta
YiTKO pO3MEXXOBY€E B OKPEMHUX CTATTAX TaKi 3aca/li KPpUMMiHAJIbHOTO MPOBa/KEHHS, 1110
OXOIIITHCA cTraTTerd 8 KoHBeHLil, AK HeJOTOPKAHHICTb UTJA YX IHIIOTO
BOJIOZIIHHAI 0CO0M, TAEMHHUIA CHIJIKyBaHHA Ta HEBTPY4YaHHS y INpPUBATHE >KUTTH,

BiZiHiCIIM PU 11bOMY /IO OCTAaHHBbOTO JIMIIE OCOOUCTE i CiMelHe KUTTS.
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Kaumkeeuu PokcoaaHa
JIvsiscvbKull HayioHa/bHULl yHIBepcumem

imeHi lsana PpaHka

MPOBJIEMHI ACIIEKTU TAPMOHI3AIIIl 3AKOHO/IABCTBA €C 1010
MPE3YMIILIi HEBUHYBATOCTI

[IpyHUMO Tpe3yMIllii HEBMHYBATOCTI € HEBiJA'€EMHUM QyHAaMeHTaJbHUM
NPUHIUIIOM CYAOYUHCTBA, peasi3alid AKOro CJyrye CBOEPIAHUM IHAUKATOPOM
JAOTPUMaHHA 3aKOHHOCTI B Jep»aBl Ta CychniJibCTBi. He3Baxkawoyu Ha 3aKpilJieHHdA
JAaHOro NPUHLIMIY B HU3LI MDKHApPOAHMX HOPMAaTUBHO-IIPAaBOBUX aKTiB, 3aKOHO/[aBCTBI
yCiX €BpONEUCHbKUX KpaiH, Ha NPAKTULI TPAIJIATLCA MOr0 3HAa4YHI MOpPYLIEHHS He
Juvile B YKpaiHi, aje i B 3apybixkHUX JeprkaBax. Came I1le 3yMOBJIIOE NOTPeOy B
rapMoHisalii 3aKoHO/1aBCTBa KpaiH-4/ieHiB €C, ika NOK/IMKaHa 3a0e3MeYrTH O/lHaKOBe
PO3YMiHHA Ta 3aCTOCYBaHHS NPUHIUIY NIPe3yMIILil HEBUHYBATOCTI ¥ BCiX KpaiHax EC.

[IlpyuHun npe3yMmmuili HEeBUHYBAaTOCTI 3HAXOJUTb CBOE BiJOOpPa)KeHHS B
6araTb0X Mi>KHapOJAHUX HOPMAaTHBHUX aKTaX, OJHUM 3 AKUX € KOHBeHIifl PO 3aXUCT
NpaB JIIDJWHU Ta OCHOBOIOJ0XXHHUX CBOOO/, YaCTHHA 2 CTATTi 6 KOi BCTAHOBJIIOE, 1110
«KOXXeH, KOro OOBHMHYBAa4e€HO Yy BYMHEHHI KpHUMIiHaJIbHOrO MPaBOINOPYLIEHHS,
BBA)KAa€ETbCA HEBUHYBAaTUM [JIOTH, JOKHM HMOTO BUHY He OyJe [0BeleHO B 3aKOHHOMY
MOPALKY».

OfHak, BUulle3rasaa ctaTtd KoHBeHLil HOCUTh HAATO 3arajbHUMU XapaKTep.
BCTAaHOBUB IE€BHI KpUTepii, AKi 0yAyTh BBAXXaTHCSA MOPYILIeHHAM AaHoi 3acaau. ECILI
BBa’Kag, 1110 NPU BUKOHAHHI CBOiX 060B’SI3KiB Cy//li HE HOBMHHI pO3NOYHMHATU PO3TJIs/]
CIpaBM i3 BIIEBHEHICTHO (ynepeJKeHHSIM) NpO Te, 10 OOBHMHYBaYeHHWH BUYUHUB
BignmoBigHUM 37104MH. HeogHopaszoBo ECIIJI HarosiolyBaB Ha TOMY, 110 0060B’SI30K
JlOBeZleHHS1 BUHHU JIEXXUTb Ha CTOPOHI OOBMHYBAa4YeHHS, a yCi CyYMHiBU NOBHUHHI
TJAYMAuUTHUCA Ha KOPUCTb OOBUHYBaudeHoro. /lias Toro, mo6 OO6BUHYBa4e€HUU 3MIir
NiIrOTyBaTHCS Ta HaJIEXKHUM YMHOM 3iHCHUTHU CBiM 3aXUCT, CTOPOHA OOBUHYBAUYEHHS
IIOBUHHA MOBIOMHUTU NpO IHILIIOBAaHHA CYyLOBOrO IpPOLECY, a TAKOX NpeACTaBUTH
JlOKa3W, AOCTaTHi JJi1 BU3HAHHA 0cobu BUHHOMO. Takox ECIIJI y cBoix pimeHHSX
BKa3yBaB., L1[0 NIPUHLMI Ipe3yMIILil HEBUHYBATOCTiI BBAXKaTUMEThCH INOPYLIEHUM Y pasi
nepekJiaJleHHsI 000B’S3Ky [J0Ka3yBaHHS i3 CTOPOHU OOBHMHYBAaYeHHSI HAa CTOPOHY

3aXUCTY.
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CypoBa mnpaktuka E€CIIJI 3ailicHIOE 3HAYHUKA BIJIMB Ha TrapMOHi3aliio
KPUMIHAJIbHOTO MpPOLIeCyaJibHOTO 3aKOHOJABCTBA KpaiH-uyeHiB €C, mno3uuil
€Bpornelicbkoro Cyay BpaxOBYHOTbCS MpPU po3poOli MPOeKTiB AUPEKTUB B cdepi
rapMoHi3anil KpMMiHaJIbHOTO NMPOLLeCyaJbHOT0 3aKOHOAaBcTBa EC.

[lepmium  gokymeHToM €C B cdepi rapmonisanii 3akoHOJABCTBa 100
NPUHIMIY NIpe3yMIlLii HEBUHYBAaTOCTi Oysia ofHOMMeHHa 3eneHa KHura, npuiHaTa y
2006 poui. MeTta npunHATTA Li€l KHUrK - olHaKOBe TJyMayeHHs Ta 3aCTOCYBaHHS
MPUHIUIY NTpe3yMILii HEBUHYBATOCTI ¥ BCiX KpalHax-4yJyeHax €C.

Y uin 3eneni Kuusi akymyaboBani pitieHHs €ECILJI, gKi pO3KpHUBaKOTh acleKTH
NPUHLUIY [pe3yMIIlii HEeBUHYBATOCTi, a TaK0XX BKas3aHO, L0 BapTO BBa)XaTH
NOpPYILIEHHAM JAHOTr 0 IPUHLUILY.

OpHak, He3Ba)kalouM Ha NPUUHATTA 3esieHoi KHUrM, sKa MaJjia Ha MeETi
rapMOHI3yBaTH 3aKOHOZABCTBO JepKaB €BPOIEMCHKOI CHIJIBHOTH, HA IMpaKTULI
KIJIbKICTb IOpPYLIEHb NPUHLMITY Ipe3yMIILii HeBUHYBATOCTI, Ha aJlb, HE 3MEHIIUJIacCs.
Halbinpw sickpaBUMU NPUKJIALAAMU TaKUX NOpYyLIeHb AABJAKTHCA MyOJi4HI BUCTYNH
NPOKYpPOPIB, IpeACTaBHUKIB AepkaBHUX opraHiB y 3MI npo BUHYBaTicTh 0c06HU 1ije 10
3aKiHYeHHS1 KPUMIiHaJbHOTO MNpPOBa/PKeHHs. AOO K CyJ0Be pillleHHs], fIKe He €
06BMHYBaJIbHUM BUPOKOM, OJJHAK BifloOpakae CyZ»KeHHs PO BUHYBATICTh 0cobu abo
TaK 3BaHe 3aKPUTTS NMPOBAa/)KEHHA 3a HepeabiniTyrouux nifcras. Y cnpasi «[pabdyk
NpoTU YKpalHU» DpilleHHA @pOo 3aKPUTTA KPUMIHAJIBHOIO IPOBA/KEHHA LI0J0
3adgBHUL 0y/s0 cHOpPMyJIbOBAHO TEPMIHOJIOTIE€I0, fIKa He 3a/IMLIA€ CYMHIBY IL0OJO0
NOIJIAAY CYAY Ha Te, 1110 3asABHULA HACIIpaB/i BUMHUJIA 3/I0YHMH.

Y 3B’a3Ky i3 HasiBHICTI0 6araThox npobJieM y chepi peasisauii 1jiei 3acaay, sika
NOKJIMKaHa 3axvIlaTH MpaBa Ta IHTepecy MNiJl03pIOBAaHUX Ta OOBHUHYBayeHUX, He
BUHUKAJIO CYMHIBiB y AOLiIbHOCTI NpUUHATTA [upekTuBu. ToMy micias TpUBAIUX
00roBOpeHb Ta BHeCeHHs momnpaBok JAo0 1i Tekcty, JupektuBa 2016/ 343
€Bpornelicbkoro napJsamenTty i Pagu €Bponeiicbkoro Coto3y Bijg 9 6epe3ns 2016 poky
NpO MOCUJIEHHS JleSIKUX aCleKTiB Mpe3yMIlii HEBUHYBATOCTI i mpaBa OyTU NPUCYTHIM
y XOZi CyZlOBOT'0 PO3TJIAAY Mij, Yac KpUMIiHAJbHOTO MPOBapKeHHSA Oy/1a MPUUHATA.

[likaBuMm € Te, w0 cTtaTTd 2 [IMpEKTUBH, IKa BCTAHOBJIIOE MeXi MPABOBOTO
peryJitoBaHHS| Ta BU3Ha4dae cdepy Ail [bOro HOPMAaTHBHO-NIPABOBOr0 aKTy, BKa3ye, 110
JlupeKTUBY cJij; 3aCTOCOBYBATH A0 GPi3SUYHHUX 0Ci0, MiI0O3PIOBAaHUX YU 0OBUHYBAUYEHUX
y BUYMHEHi 3Ji0uMHY. BukitoyeHHsa 3i cdepu il JJUPEKTHBU HOPUAUYHUX 0OCi6 OyJ10
[[iJIeCIpSIMOBAaHUM DPillleHHSIM €BPOINENCHKOT0 3aKOHOJABIA, IKe BUKJIUKAJIO YAMaJIi
CylepeyHOCTi Ta HAayKoBi AuCKycil. BBa)kaemo, 110 Taka MO3HIjisI €BPONENCHKOr0

3aKOHO/IaBIisl HE MOXK€e BBAXKaTUCS NMPABUJbHOM, OCKUJIBKU Y 6iJIbIIOCTI KpaiH-4JIeHiB
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€C icHye kopmnopaTHBHA KpHUMiHaJibHa BiJNOBiJa/bHICTh HOPUAAYHUX OCIO Ta, K
HaCJiJI0K, OPUAMYHI 0COOU BUCTYNAKOTh CY0'€KTaMU KPUMiHAJIbHOTO NPOBaKEHHH.

Ha miacraBi aHani3dy crated /JJUpeKTHBHM, MOXXHa [JIiMTH BUCHOBKY, 110 LieH
JIOKYMEHT, FapaHTY4Yd HU3KY NpaB MiJ03pIOBAaHUM Ta OOBUHYBAauYeHUM, He HaJiJsde€
Npe3yMIIil0 HEBUHYBATOCTI abCOJMIIOTHUM XapakTepoM. Bapto moroautucsa i3 0.M.
CopokiHOIO, fdKa BBa)a€, L0 TrapaHTil JAOTPUMAaHHA MNPUHLUIY Npe3yMIILil
HEBHUHYBATOCTI JleTasi30BaHI Ta He MepPelIKOAXKaKTb 3/iMCHEHHI0O KPUMIHAJIbHOTO
NpOBaJ>KeHHS Ta 3aCTOCYBAaHHIO /0 0COOH, fIKa BBAXKA€TbCS HEBUHYBATO, 3aXO0/iB
KpUMiHa/JIbHO-IIPOLIECYAJIbHOTO XapaKTepy (3aTpUMaHHS, TOILO).

Takum uynHOM, NPUUHATTA [AMpPEKTUBY, CTAI0 BaXKJIMBUM KPOKOM Ha LLIAXY 10
rapMoHi3salil KpUMiHa/JbHOT'O MpPOILeCyaJbHOr0 3aKOHOJABCTBa KpaiH-4yeHiB €C Ta
3MillHEHHSl TNpaB MiJ03pIOBaHUX Ta OOBUHYBaueHUxXx oci6. CnoaiBaemocs, WO Yy
MalOyTHbOMY JIUpeKTHUBa, fIKa JeTaJlbHO perJjaMeHTYE YCi acleKTH HNPUHLUILY
Npe3yMILil HeBUHYBATOCTI, JIMIIE MOCUJUTb TrapaHTil peasisanii uiei 3acagu Ta

MiHiMaJli3y€ KiJIbKICTh NOpYyLIeHb IIpaB rpoOMa/isH.

LHumé6aawk XpucmuHa
Jlbsiscbkull HAYioHA/IbHULL YyHIBepcumem

imeHi Isana PpaHka

TEOPETUKO-ICTOPUYHU ACIIEKT NPE’ABJIEHHS /1 BIII3HAHHA

[Ipen’siBieHHs JJi1  BIi3HAHHS, $K 3aci6 30MpaHHS KpPUMiHaJ/MiCTUYHOI
iHdpopMallil y npaKTHUlli BUSIBJEHHS 3JI0YUHIB, MAa€ BaXXJIMBE 3HAYEHHS.

Tak, 3 faBHiX namM’sITOK MpaBa, W0 AIMIIJIK /10 HAIMX YaciB, 30kpeMa, 3 Pycbkoi
npaBAy, MU Ji3HaeMocs, uo B ctaTTti 34 “[IpocTpaHHOi mpaBau” 6yJo BUKJAJEHO
HOpPMY, CYyTHICTb IKOi 3BOZjMJIACS /10 TOTO, 1110 KOJIM Y KOTO-HEOY b poMna/ie KiHb, 36post
abo oZ4r i BiH 3aBUTh IIPO 1ie Ha TOPTY, a MicJid LbOTO yIi3HAE, Te, 110 NPOonaso, y Koro-
HeOy/ b B CBOIM »Ke MiCbKil 0OI1IMHI, TO MOe BilibpaTH CBOIO piy.

3a paJgHCbKUX 4YacCiB BII3HAHHA TAKOX LIMPOKO BUKOPUCTOBYBAJIM B MPAKTHUI
po6oTH caiuux opraHiB. Hanpukiaz, y 1918 p. BHK 3anpoiyBaJia ocib, siki noctpaxaaau
Bi/l 030POEHUX rpabi>KHUKIB, /IJ14 1X BNi3HaHHS. 3 1li€10 METOI0 3aNPOIIEHHS My06JIiKyBaIu
y razeti 3a mianucoM [osoBun BHK ®. /[IsepkuHcbkoro. Ha moTpeby mnpoBeaeHHs
BIII3HAaHHS BKa3yBaJIW HAYKOBLi, ONUCYIOYU METOJAU pO3CJAiyBaHHA OKpeMUX BHUJIB
370unHiB. Tak, M. flkiMmoB y HaBUYasibHOMY BuZiaHHi "KpuMinasictrka. KepiBHUIITBO MO
KpUMiHaJIbHIN TeXHilli i TakTuLi", ske BUkLLI0 y 1925 p., Aatoun nopaJiy 3 po3c/iilyBaHHSA
rpab6exiB, po360iB i 6aHAUTU3MY, BKa3ye€ Ha Te, 1[0 3aTPUMaHUX Mij 4ac 06J1aB Mif03pinx
0Ci6 Tpeba HeramHO MNpeJ ABJATHA [Jf BIi3HAaHHA MOTEPIJIMM, IIONPaBAa, K caMe
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NPOBOJWTU TaKe BIi3HAHHA i MiJi Yac SAKUX AiM 3 pPO3C/ilyBaHHSI CIIPaBU Ta K MOro
opOpMJISITH, BiJOMHUIN KpUMiHaJMICT He BKasye. IHMM BigoMuil kpumiHajiict — B.L
['pomoB, y KepiBHUIITBI /i/151 OpraHiB po3cJilyBaHHA i HOCIOHUKY /1Sl OPUAUYHUX KYPCiB
TaKOXX BeJile MOBY PO BMi3HAHHSI 0COOU i HAa3WUBAa€ MOro “aKToOM Ipej siBJIEHHSI 0COOH”,
KWW T[OBUHEH OyTHM O0OCTaBJIeHUM ycCiMa MOXJIMBUMMU TapaHTIIMM OTPHMaHHSA
JIOCTOBIpHOTI0 BIi3HAHHS i IOBUHEH OYTH NPOBEJIEHUH IIIJIIXOM 3aCTOCYBaHHS 0COOJIMBHUX
TEeXHIYHUX NPUKWOMIB, SIKi BUKJ/IIOYAKOTh MOMJIWBICTb POKOBHX MOMMJIOK BIli3HAHHS,
3aBJSIKU SIKMM MOKe MOCTPaXK/AATU He pHUUYeTHA |0 3JI0UMHY 0c00a, ajie, 3HOBY K TaKH,
BIIiI3HAaHHA He BU3HAYAETHCA HUM AK OKpeMa CJij4ya Jid 1 He JAalThCd peKoMeHJalil 3
NpOBeJIeHHs “aKTy npeJ siBJIeHHs1 ocoobu” Ta ¢ikcallii Horo pe3yJibTaTiB.

Ha cborogHi mpen’siBjieHHs1 [AJis BNi3HAaHHA Ma€ BiINOBiJHY mpolecyajbHy
ypery/JaboBaHiCTb B HOBOMY KpuMiHa/lbHOMY IponecyaJbHOMY KOJeKcCl YKpaiHu i €
JOCUTH PO3NOBCH/KEHOI0 B IIPAaKTUIi JOCYL0BOI'0 pO3CaiyBaHHA CIIA4Y00 Ji€l0, ase
B HAyKOBiM JiiTepaTypi BYeHi [0 BU3HAUYEHHS MOHSATTS Ta PO3YMiHHS CYTHOCTI
npej’siBJIEHHS [Jis BIIi3HAaHHS], TJIyMadyeHHS INpoLieCyaJbHUX BHUMOr 1 NpaBuJI,
TaKTUYHUX NMPUUOMIB MOro miATOTOBKU KW NpoOBeJeHHS Ta QiKCyBaHHS OTPUMaHUX
pe3yJbTaTiB i IX OL[iHKU BCe Lie NiAX0AATh [10-pi3HOMY.
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ICTOPIA JEP2KABU TA IIPABA

Casuyk Ipuna
Jlbgiscbkull HaYioHabHUU yHigepcumem

imeHi [sana PpaHka

3AKOHHU XII TABJIMLDb Y CTAPOAABHBOMY PUMI

AHani3yro4u cyyacHi HOpMH paBa, HaJIeXKHO1 yBary noTpeobye i Horo icropuyHe
cTaHOBJIeHHd. OZHUM i3 [KepesJ TBOPEHHS €EBPOINEWCHKOTO IMpaBa € peLenyis
PUMCBHKOTO MpaBa. AKTyaJIbHUM € JocaixeHHs 3akoHiB XII TabinLb K HAaWJaBHIILIOTO
BiZJOMOI'0 NMCAaHOI'0 PUMCBHKOTIO ITpaBa.

3akonu XII Tabauup, ckaageHi B 450 p. o H. e., i € pe3yJbTaTOM O0POTHLOU 3a
npaBa ImJie6eiB 3 mnaTpunifMu. TsxKe CTaHOBHILe IJe6eiB OysJ0 3yMOBJEHE
BiZICYTHICTIO JJOCTaTHbOI KiJIbKOCTI 3€MJIi, IOCTINHUMHU BiiHaMH, B IKUX IJIeOel Oyiu
3MylIeHi 6paTH y4acTb, 60opraMu. 3 yacy 3acHyBaHHs Pecny6Jiikd iCHyBaHHSI YCHOTO
3BUYAEBOT0 3aKOHO/ABCTBA [03B0JIAJIO NAaTPULLIAaHCHKY CBABOJIIO, 1Ka NPOABJIAIACH Y
BCUIIKOMY o0OMexxeHHi mse6eiB. ToMy BOHM BHUMarajyd CTBOPEHHS MHCAHOTO
3aKkoHo/aBcTBa. CaM ¢aKT cTBOpeHHS 3aKOHIB NPHUB'A3YETbCA 0 TaK 3BaHOI MepIuoi
celecil puMJISH.

[lepwi gecATh TabauLb CKI3AEHI KOJIETi€IO 3 JeCATU JelleMBipiB-maTpUILiiB.
OfgHak IX 3MICT He 3aJl0BOJIbHUB PHUMCbKe HacesleHHA. Pe3ysbTaToM 4oro craJjo
06paHHS HOBOI KoMicii 3 m'ATH MJie6eiB i M’ATU NaTpuLiiB. BoHU JOMOBHUIM icCHYIOUI
JleCATD 1€ BOMA TabOJIMLSIMU 3aKOHIB.

3akonu XII Tabsunpb He cTocyBaJucA ycix raay3eil npaBa. Tak, XII Tabaunb
BKJIIOYAKOTh TaKi [OJIOXKEHHA: Neplli ABi — N0JI0KEeHHSA LMBIJILHOIO MpoLecy; TpeTd —
IOJIO’KEHHSI CTOCOBHO OOProBOro mpaBa; 4YeTBepTa - IOJIOKEHHS Mpo CiMelHy
6aTbKiBCbKY BJIaZly HaJ IiTbMU Ta YOJIOBiKa HaJ APY>KUHOIO; I'ITA — MOJI0KEHHS PO
CHaJMHY Ta OMiKY; IOCTA — MPO BJACHICTb Ta BOJIO/IiHHS; CbOMa — PO 3000B’A13aHHS,
[0 BUTIKAIOTh i3 peasibHUX CEPBITYTIB, CYTHICTb SKHUX 3BOJMTBLCSA /10 OOMEXKEHHS
rocrno/iapiB HEPyXoMHUX pedyer Ha KOPUCTb CyCiZiiB; BOCbMa — MMOJIOKEHHS PO AEeJIKTH i
000B’AA3KH, 1110 3 HUX BUTIKalOTh, 30KpeMa CIJIaTy IPOILIOBO] [TeHi; ieB’ATa — 0JI0KEHHH
ny6JIiYHOTO MpaBa; AecsaTa — MNOJI0XKeHHS CBATOro npasa. OauMHaAusATa i JBaHaAUATa
TabJIMIi MiCTATD JIM1IEe JOAATKOBI MOJI0KEHHS [0 CKJIaJeHUX [BU/LIE.

KopoTko oxapaKTepru3yeEMO OCHOBHI raJysi npaBa 3a 3akoHamu XII Tabiulb:

1. luBinbHe i 3000B'A3a/bHe mNpaBo. 3000B’sA3aHHA B /[laBHbOMy Pumi

BHHUKAJIW 3 JIOroBopiB i 3 gesikTiB. B 3akonax XII Tabuunb € Taki BUAM JEJKTiB:
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NoCAraHHSA Ha 0Co0Y, YJIeHONOIKO/AKeHHA i Kpaaixka. [Ipo 3060B8’s13aHHSA 3 JOTOBOPIB
3akoHu XII Tabaunpb 3raZyroTh BeJbMHA MaJjo. Halbiibll nmomypeHUM OYB AOTOBip
NO3UKHU. 3raflyeTbCsd TaKOX MNpO [JOroBip 36epiraHHda. Bax/WBo0 YacTUHOIO
IMBIJILHOTO NpaBa € pe4yoBe NMpaBo. Yci pedi 3a 3akoHamu XII TabiuLb noAiasaucs Ha
pedi, fiki moTpebywTh MNpoleAypu MaHIuOanii i Taki, gki ii He MoTpebywOTh. 3
CtapogaBHbOro Pumy o Hac fiduio noHAITTs cepBiTyTy. B 3akoHax XII Tabsiunb €
TaKe MOHATTS SIK JaBHICTb BOJIOAIHHS.

2. lllno6Ho-ciMeiiHe i cnagkoBe mnpaBo. 3akoHU XII Tabsuupb 3akpinuau
icTOpUYHO BCTAaHOBJIEHUH TUN NaTpiapxasjibHOI CiM'l. ¥Yci, XTo MewKkaB y ciM'i (4iTH,
pO/Avyi, yCHHOBJIEHI Ta iHIi), mepebyBaJiu MiJ, HE0OOMeXXeHO0 BJIaJ010 JOMOBJIAJUKU i
MaJid Ha3By arHatu. KpoBHi poaudi, ki BUXOAWJU 3-NiJ BJaAy 6aTbKa, Ha3MBaJIHUCh
korHatamu. ¥ Pumi yacy XII Tabauup BiiloMUM OyJi0 YCUHOBJIEHHS. BcuHOB/IIOBaIn
JIM1lle MOBHOJIITHIX i, 3a3BUYai, 3 MeTOl 30iJbllleHHs poboyux pykK y ciM’i. llloxo
CIIAIKOBOrO0 IIpaBa, TO OKpIM ICHYHOYOro CHaJKyBaHHA 3a 3aKOHOM, iCHyBaJo
CIa/iKyBaHHS 3a 3alI0BITOM.

3. KpuminanbHe 1npaBo, cyn 1 mnpouec. barato mnpasomnopyllieHb He
KBasTipiKyBa/IMCh SIK KpUMiHaJIbHI, @ pO3TsJalUCh K AeaikTyu. BogHo4vac, 3akonu XII
TabJIMIb BiJi3HAYa/IMCS CyBOpiCTI0O moKapaHb. [lepesbavyanuch nmokapaHHs 3a pi3Hi
BU/AMY 3JI04MHIB. KpoBHOI moMcTU Bxe He icHyBasio. OfHaK 36epiraBcsl cTapo/iaBHiA
NPUHLMI TaJioHy. Psij 3/104MHIB TATHYB 3a C06010 CMepTHY Kapy. HalnomupeHimum
BUJIOM MOKapaHHA 6y wTpadwu, 10 CBIAYUTH NPO BiJAXiJ BiJ JABHbOTO MPUHLUITY
TaslioHy. BOHU CcTAryBasiMCh B acax, sKi Ha TOM 4ac SIBJISIJIM COO0I0 KYCKM Mifi. BapTo
3a3HA4YMTH, 10 3a 3akoHaMu XII TabauLb CTyniHb MOKapaHHs BapiloBaB BiJi CTaHY i
Biky. Illo >k cTOCOBHO mpollecy, TO HaMBiAOMilIow i HaNbiAbII GopMasi30BaHOIO
dbopmoro IUBIJILHOTO Mpoliecy 6YB, Tak 3BaHUH, JiericakiinHUM nponec. Takui npoiiec
nepezbayaB ckyiaJHy npoueaypy. [lomuaka B popMyJii Takoro npouecy Hecsa 3a C06010
aBTOMaTUYHHUM Nporpail Crpas.

Otxe, 3akoHu XII Tabaub MICTATb KOPOTKi 3alMCH, SIKi BpPery/jbOBYIOThb
[paBUJia MOBEJiHKU Y PUMCbKOMY CYCIIIJIbCTBI, i XKepeJsioM [UX IPaBUJl, B OCHOBHOMY,
€ naBHi 3Buyai. KoJieris feneMBipiB, 3anucyouu 3aKOHH, 3/1€0i/IbIIOT0 HEe CTBOpPIOBaJia
iX, a iv1Ie BJOCKOHaJ/I0BaJa 3BMyYal, BiZioBiHO 0 BUMOT 4yacy. CaM ¢paKT BUHUKHEHHS
npaBa € Inporpecom. I[lucaHe mnpaBo BBOJUTH €JUHe TJyMayeHHA M[paBa, W0 €
NO3UTUBHUM siBUllleM. 3akoHU XII Tabyuib, 3 0JHOTO 6OKY, OyJIM CUHTE30M YChOTO
nonepeHbLOrO MpaBsa, a 3 IHLIOTo, CTAJIU OCHOBOIO /14 [104AJbIIOI0 PYXY BIIEpe..

[lepBuHHUuM TekcT XII Tabauib A0 HAC He AiiioB. lle, BoueBU/ b, MOB's3aHO 3

HauecTAM rayaiB y IV cT. o H. e. 3akonu XII Tabsunp 6ysau BUCTaBJIeHI Ha popyMi AJ1d
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3arajlbHOr0 OrJfAZly, L0 CBiAYUTBH MPO IX OCOOJMBY 3HAUyLLicThb i aBTOpUTET. llen
aBTOPUTET AONOMIr 306eperty TeKCT 3HuIeHuX 390 p. fo H. e. XII Tabaub. TekcT 6yB
NpuObJU3HO peKoHCTpyloBaHUW BuyeHUMU y XVI-XVIIcT. 3aBAsku [OBUIBHOMY

JUTYBaHHIO ¥ TBOpPax pUMCbKHUX aBTOPIiB.

Yepun Cesimocaae
JIvgiscbKull HAYyioHa/bHUL yHIgepcumem

imeni Isana PpaHka

®OPMALIIMHUM TA HUBLII3ALIMHUM MIAX0AHU 10 THUIIOJIOTTI ICTOPII
JIEP2KABHU 1 IIPABA / MARX’S THEORY OF HISTORY AND CIVILIZATION’S
THEORY OF HISTORY IN THE TYPOLOGY OF HISTORY OF STATE AND LAW

TpuBanuii yac B ykpaiHCbKil icTopiorpacdii, ska nepebyBasa mif, 3HAaYHUM
ileosIOTIYHUM THUCKOM 3 OOKy TOTaJiTapHOrO PaJAsSHCbKOTO peXUMY, JOMiHyBaB
dbopManiiiHUi miAXij /0 BU3HAUYEHHS TUMIB CycHiJbCTB. BiH 6yB cTBOpeHUI Ha OCHOBI
PO3BHUTKY €BpPONENCHKOI UBI/II3allil BiJl HAMAaBHIIIKX YaciB 40 no4yaTKy HoBoro 4acy i
€ LOBOJII IPOCTUM JIJISl IOSICHEHHS €BPOINENCHKOI icTOpil.

@opMauiiHuK migxig nepenbadae MofiJ ycix CyCHiJIbCTB Ha I'SITb THIIIB:
NepBiCHe CyCHiJIbCTBO, pabOBJIACHUIIbKE CYCHiIBCTBO, (eojalbHE CYCHiJIbCTBO,
Oyp>Kya3He CyCHiJIbCTBO Ta cCoIjiaJlicCTU4He CychniibcTBO. OCHOBHUM KpUTEPIEM
pO3MeXXyBaHHS CYCHiJIbCTB € [liaJIeKTUYHUU B3a€EMO3B'A30K NMPOAYKTUBHUX CHJ Ta
BUPOOHUYMX BiIHOCUH. TaKkoX BaXKJIMBY POJIb BiIBOAUJIMU Cy6’€KTaM icTopii - k1acam,
SIKi 0CSAITal0Th CBOIX iHTepeciB LIJISIXOM KJ1acOBOi 60pOTHOH.

Takuil miaxig 4YyZ0BO BOMCYBaBCS B pPaJAsSHCbKY i/leosoTit0 Mmoby/0BU
KOMYHIi3My, TOMY HaB’si3yBaBcCs SIK €AMHUMN npaBubHUK. M. CTpaxoB i O. KpuBopyuyko
3a3HavyaloTh, 110 “bopmaliiiiHe po3yMiHHsA icTopil AepkaBu i mpaBa cTaBaJio TEOPIEIO
3a3jiajieriib 3alMporpaMoBaHUX iCTOPUYHUX HANPSMKIB PO3BUTKY AJs ycCix 06e3
BUHATKY HapOJiB, iX AepaBH 1 IpaBa, NepeTBOPOBAJIOCh NiJ, TACKOM KOMYHICTUYHOI
ifleosiorii Ha TBepJPKEeHHs, L0 PpaAsHCbKA JepKaBHICTb MOPOJPKYE HaAWOIJIbII
NpOTrpecuBHUM CyCNiJIbHUM J1aa”.

dopmaninHuy niaxizg 3anponoHoBanur Kapsiom Mapkcom y cepenuHi XIX cT.
OyB iCTOpMYHO BUIIpaBAaHUN HA ToW 4yac aas HimeuyuwHu. Y kpaiHi BifbyBasach
IPOMMCJIOBA PEBOJIKOLIA Ta iHAyCTpiasilanis, TOMy eKOHOMiKa HabyBasa OiJblIOro
3HAYEHHS, HiXK B mornepe/iHi yacu. Mapkc, 6y 1y4yu BUJAaTHUM eKOHOMiICTOM, HaKJIaB CBOE

MoJiepHe 6a4yeHHS BaXKJIMBOCTI EKOHOMIKH Ha BCIO iCTOpilo JIFO/ICTBA.
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[IpoTe momuskorw Mapkca 6ysi0 Te, 1[0 BiH NMpoaHaJsi3yBaB iCTOpil0 Jiuile
3axifiHOl (eBpomelcbkoi) UuBijizanii (iHmWi yuBiji3anii A9 TOro4acHoro
€BPOIOLIEHTPUYHOTO CBiTOr/IsAAY O6yJiM HellikaBi). Mapkc He po3ris/iaB ictopito Kurato,
[H/i1, KouoBUX HApoiB A3il, iuBinizanii Appuku Ta bainsbkoro CxoAay, ki MaJiv iHIIKAN
IIJIIX PO3BUTKY, 110 He BKJAJABCA y M'ATUJIAHKOBY ¢dopMaliiiHy Mozenb. HaTomicTb
HMHI, Nif yac 3pocTarodoi poJi A3ii y CBIiTi i MOsIBU HEOOXiTHOCTi BUBYATH JIEPXKaBY i
NpaBo a3ilCbKUX KpaiH, MU He MOXEMO BUKOPUCTOBYBAaTH GpopMaliiHUN miaxig AJis
MOSICHEHHS IXHbOTO PO3BUTKY.

[lle oaHuM HenoJsikoM dopMalilHOro MigX0AYy MOXHa BBaXkKaTU HOTO
3acTapijiicTb. BiH 6yB po3po6JieHHI OiJibllie MiBTOpPA CTOJITTS TOMY, Ta He BPaXxOBYE
iCTOpUYHMX MOAIH, SAKi BiA0y/1MCs 3a 1led yac. EKcnepuMeHT pa/isiHCbKOI iep>KaBU [I0BiB
HEMOXJIMBICTb I'ATOI JIJAHKHA PO3BUTKY CYyCHiJIbCTBA — KOMYHi3My. Takox 41 MoxxeMo
MU OTOTOXXHIOBATH KalliTaJiCTUYHE CYCNIJILCTBO nepiuol nosoBUHU XIX CT. Ta cyyacHe
cycnizibctBo? 3a ¢opmaliiHOK TeOopi€eld MM MaeEMO 3apaxOBYBaTU iX A0 OJHIEl
dopmMaliii, xoya Mi>k HUIMU € 6araTo BiZIMiHHOCTeM, 0CO6JMBO y pOpMi Jiep>kaBu Ta y
npaBi. Toai GisbLICTL AepkaB OyJIM MOHApXiYHUMH, HUHI K — € JJeMOKPAaTUYHUMU
pecnyo6siikamu. Toai mnpaBa rpoMaasgH OyJd [JOBOJIi 0OMeXeHUMMH, iCHyBaJja
JAVCKpUMIiHALA 32 €THIYHUM NOXOJPKEHHAM, pacoro, CTaTTI0 Ta IHIIUMU O3HAKAMH,
HUWHI K IPOABU JUCKPUMIiHALIl 3aCy KO ThCA.

[licna posnagy CPCP ykpaiHcbka icTopiorpadis ¥ Hajasi NOpoJoBXuJa
KOPHUCTYBaTHUCh TNepeBaKHO dopMalilHUM MmigxoaoM o0 kiacudikalii cycnisibCTB,
pajuKasibHOI 3MiHM MOTJIA/ZiB Ha icTOpito He BiAOyJioChb. JIMile OCTaHHIM YacoMm B
YKpaiHCbKy icTopiorpadito npuxoAuTh UUBIMI3aLiiHUN DigXiz,.

B 0oCHOBI MBJIi3aliKHOTO MiAXOAY JIEXKUTh MOHATTSA LMBIJI3allil, Mg KO
PO3yMilOTh KYyJbTYPHO-ICTOPUYHY CHUCTEMY, BOXKJIUBUMHU daKTOpaMH SIKOI € peJiris,
TexXHiYHa OCHAUleHICTh 3aco6iB BUPOOHUIITBA, TUIN KYJAbTYPH, POJIb JIOACHBKOTO
YUHHUKA Ta KYJbTYPHU 1 CyCHIJIbHO-NOJITUYHUX IHCTUTYTIB Y PO3BUTKY COLLiaJIbHUX
npoueciB. EKOHOMiKa TakOX € BaXXJIMBOO, NPOTe BOHA CTOITh NOPAJ i3 IHIIUMHU
dbakTopamu.

BapTo 3a3Ha4yuTH, 1110 UUBIIi3alilHUN MigXia He € OJHOPiAHUM, iCHY€E 6araTo
HWoro Bapiauiii. Makc Bebep y cBill yac NpoNnoHyBaB YOTUPU THUIH LMBiJIi3allii,
NOJIIMBIIMA iX 3a peJIritHUM KpPUTEepiEM Ha XPUCTUAHCBKY, MYCYJIbMaHCBKY,
iHAYICTCbKY Ta KOHOYIiaHCbKYy. 3roJoM MOAIOHWM MNiAXiJ BUKOPHUCTAB i PO3BUHYB
ApHousbg TolHO6I, IKUH y cBOIM pyHJaMeHTa bHIN npani “A Study of History” (1934-

1954) onucaB ABaALATb OJHY LIMBiIi3allito0.
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3araJjioM Cy4yacHUM LMBiJM3aliMHUN NiAXiA AiIMTh LMBiJi3alil HA TPU SAKiCHI
TUIIU:

1) kocMoreHHi nuBiai3anii - nuBiaizanii arpapHoi enoxy (0XOIMJIIOE Mepiof Bij
HaWJaBHIIIMX YaciB [0 TOYATKY IPOMHUCJI0BOTO IEPEBOPOTY);

2) inaycTtpianbHi qUBiaizanii;

3) iHdpopmManinHi yuBii3anii — LMBii3alii cydacHOl enoxu.

Y Mexax I[MX THUIIiB € 6araTo pisHUX I[UBiJi3allil, 1110 Bipi3HATHCS OJHA Bij
oZiHOI 6baraTbMa ¢pakTopaMu. BapTo foAaTH H Te, 110 MiXK LIMBi/Ii3alLliIMU Bij0yBa€TbhCSA
NOCTiMHUM B3aeMOBIJIMB. Hampukniana, aBTop koHuenuii ¢pouTtupy OPpeaepuk
JxekcoH TepHep NMosiICHIOE QPOHTHUPHY CIIJIBHOTY SIK TaKy, 110 BUHUKAE HA KOPJIOHAX
IMBiJi3alii y 3B’I3Ky 3 B3a€EMOBIIJIMBAMH Mi)K HUMU. TaKk KO3al[TBO BHHMUKJIO Ha
KOpP/JOHI 3eMJIepoO6ChbKUX LIMBi/Ii3aLil i KOUOBUX LUBIMi3alil, yBiOpaBLIK ¥ cebe pUcH
0060X.

TakumM 4yuMHOM, MM 6aYMMO aKTyaJbHICTb IUBijMi3aliiHOrO MigxoAdy, SIKUH
JI03BOJISIE WIUPIIIe JUBUTUCh HAa CBITOBY iCTOPIlO, He JIULIE Yyepe3 NPU3MY eKOHOMIYHHUX
BiJHOCUH, a ¥ IHIIMX XapaKTEepHUX PHUC CycnijbcTB. OKpiM TOro, MM MOXeMO
MOJIMBUTHCh 3 HOBOTO OOKY Ha icTOpilo YKpaiHu, sika OCTiHO NepedyBa€ Ha KOP/AOHI
LMBii3alin.

HuBiniizaniiHuil migxig mnopiBHAHO 3 ¢GopMaliiHUM € BaXXYUM [Jisd
3aCTOCYBaHHS, M0O3asK Pi3Hi BYeHI BUAIAKTH Pi3HiI UUBLIi3aLil, BiACYTHIN €AUHUMN
KpUTEPil CTOCOBHO BU3HAUYEHHS, 1[0 MOK€e BBAXKaTHUCh OKPEMOI0 LIMBLJIi3ali€l0, a 1110 Hi.
Toxx uuBiMi3aliiHUK NiAXiA noTpebye po3pobku Ta yHidikanii AJjsg moaaablioro

BUKOPHUCTAaHHAA, aZi>Ke € I0CUTb IIEPCIIEKTUBHUM [JJId BUBYEHHA Ta pOBYMiHHH 1CTOpll



Marepiasmm konpepeHnii, 20-21 kBiTHa 2018 poky, M. J/IbBiB

MDXHAPOJHE ITPABO, EBPONEMCHKE ITPABO, IIOPIBHAJ/IBHE ITPABO

Magdalena Macigg-Swiontek

Uniwersytet Jagielloniski w Krakowie

NMPEBEHTUBHAS JUIIVIOMATHUA KAK HHCTPYMEHT BHEIIIHEW NOJIMTUKU
COAPYKECTBA HE3BABUCUMBbIX TOCYZIAPCTB

[IpeBeHTUBHAsA JUIIJIOMATHUS B HACTOsIee BpeMs fAABJASETCA OJAHUM M3 CaMbIX
3pdeKTUBHBIX NyTel obecrneyeHUs MEXAYHApOJHOU 6e30MacHOCTU U peaKlUU Ha
VM3MEHEeHUs MOJIMTUYECKO-BOEHHBIX OTHOLIEHUW MeXJy CTpaHaMd. JTO HauboJiee
4acTO MCNOJIb3yeMOe CpeJCTBO B KOHTEKCTe JAeUCTBUH, IpeIPUHUMaeMbIX B paMKax
cucteMbl 6e3omacHoctd OOH wu papyrux MexAyHapoJHBIX OpraHd3alui JJid
npejOTBpalleHNns KOHPJIUMKTOB MeX/Ay CTPaHaMHU BO BCeX reorpapuyecKUx peruoHax.

VCTOYHUKOM TepMHHA IpeBeHTUBHAdA JAUIJIOMATUSA CYMATAETCA 3asBJIEHUE
['eHepasibHOrO cekpeTaps Opranusanuu O6beauHeHHbIx Hanuii [lara XaMmmapiuénbaa,
KoTopbik B 1960 roay, B TedeHHe neprojia conepHrdyectBa BocToka u 3anaza, ykasaJ
Ha HeOoOXOJMMOCTb MOJJAepKMBaTb HebOoJsbliMe  00JAaCTU  MUHUMaJbHBIX
MeX/IyHapOJHbIX CHOPOB, C TEM YTOObI MPEeJOTBPAaTUTh UX NpeBpallleHUe B GoJee
KpynHble KOHQAUKTBL. OCHOBOW [/ M3y4eHHUS CyTHU NPEBEHTUBHOMW JUIJIOMAaTHUH
saBJseTcs cTaThsd 2 nOyHKT 4 YcraBa Opranuzanuu O06beauvHeHHbIx Harnui,
yCTaHaBJMBawIlas, 4YTo «Bce 4YieHbl Opranusauuu O60beAuHeHHbIX Hanui
BO3/IEP>KMBAIOTCA B HUX MEXAYHApPOJAHBbIX OTHOLIEHUAX OT yrpo3bl CHUJIOM HWJU ee
IpUMEHEeHUd KaK T[pPOTUB TEepPPUTOPUAJIbHOM  HENPUKOCHOBEHHOCTU  WJIHU
NOJIMTUYECKON HEe3aBUCUMOCTHM JIIOOOTO TOCYyAapCTBa, TaK M KAaKUM-JIUOO APYrUM
06pa3oM, HecOBMeCTHUMbIM C ULejasaMu O6beauHeHHbIX Hanuii». MexayHapojHoe
COOOLIECTBO, OCO3HAaBasi pa3pylIUTeJbHOe BJIMSIHME KOHQJIUKTOB Ha LIHPOKO
NOHUMaeMble NMPo6JeMbl Pa3BUTHUSA U 6€30MACHOCTH, NMOAYEPKHYJI0 0053aTeJIbHbIN
IIOUCK pa3pelleHUs CIIOPOB TOJIbKO Ha OCHOBe KOHCeHcyca. [logTBepausio B TO ke
BpeMs, 4YTO pelleHUue aHTaroHM3Ma MHPHBIM 006pa3oM N03BOJIIET CO3/4aBaThb U
YKPEeIJIATh YyBCTBO CTAOMJIBHOCTH BCET0 HAa/IHAIJMOHAIbHOT'O COOOIECTBA.

Pemennem Coseta ruiaB CoapyxectBa HeszaBucumbix ['ocypapcts, 19 auBapsa
1996 roga B Mockge, 6bl1a npuHaTa KoHyenyus npedomepauwjeHust u ype2yaupo8aHusi
KOH1uKmMo8 Ha meppumopuu 2ocydapcms-yuacmuukos Codpyxcecmea Hezagucumbix
l'ocydapcmes. llpunsatue crpaHamu CHI' koHuenuuu npeBeHTUBHOW JUIJIOMAaTUU B
KayecTBe OCHOBbl JJId MNpeJOTBpaleHHWs] BOOPY:KEHHBbIX KOHQJIUKTOB Ha

INOCTCOBETCKOM IIPOCTPAaHCTBE HUMeJIO 00JIbIIIOE TTOJIMTHYECKOE 3HAYEHHUE. OHI/IpaHCb
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Ha peaJiMgax MOCTCOBETCKOrO NMPOCTPAHCTBA KOHLENLUA MMeJsa BO3MOXHOCTb CTaTh
NpUMEPOM NpPAKTUYECKOTO NMPHMEHeHUsI NpeBEHTUBHOU JUIIJIOMAaTUHU. B foKyMeHTe
olpezieJIeHO COBMECTHYI TaKTUKy rocyzapctB ydacTHUKoOB CHI' k Bompocam
npeJOTBpalleHUs] U yperyJupoBaHUs KOHQJMKTOB, 3asBJIEHO, YTO MpPEBEHTHBHAs
JUIJIOMATUSAA MOXET OCYIIeCTBAATbCA ClelyUaJbHbIMU npegcraButenamu CHI.
KoHnenuua Bk/O4aeT pdj [eWCTBUW, HaNpaBJIeHHbIX Ha [JOCTHXKEHHWEe YeTKO
onpe/ieJIeHHbIX IieJled, B TOM Ha BBbIACHEHHE NPUYUH U INpeAylpexJeHue CIOopOB
MeX/ly CTOpPOHaMHU U HeJolylleHWe Npeobpa3oBaHUsA UX B KOHQJMKTHI, BK/IOYas BCe
CpeAcTBa MUPHOIO paspelleHud CIOpPOB: IeperoBOpbl MeXAy CTOPOHAMHU B CIOpe,
006cJie[loBaHME, TPUMHPEHUE, apOUTPaXK, Cy/leOHOe pa3bUpaTebCTBO, OOpallleHHE K
peruoHajJbHbIM OpraHaM WJIM COTJIauleHUsM, J00pble YCJAYrd U NMOCPeJHUYECTBO B
OpraHv3allMid KOHCYJIbTAllM¥, IeperoBopoB, OKa3aHWe INOMOILM B IOUCKax
B3aUMOIIOHMMAaHUA U  [JOCTUXXEHUSA [JOTOBOPEHHOCTHM [0 YyperyJupOBaHUIO
pa3HOIJIaCUM MeXAy roCyapCTBaMHU.

PaccmaTtpuBasa koHnennuio CHI, Heo6xoAMMO 0cO60 BBIAEJNUTH CleAyHOLHe
MOMeHTbl. B oTsinyue ot YcraBa CHI' u apyrux pgokymentoB CHI, B KoHLennuu
FOBOPUTCA O KOHQJIMKTAX Ha TEPPUTOPHUU TOCYyJapCTB-y4acTHUKOB CoApyxecTBa.
Takor mnopxon npepycmarpuBaeT akTuBHoe y4vacthue CHI' B yperynvpoBaHuu u
NIpOBEJlEHUU MUPOTBOPYECKUX OIlepaliui, YTO KacaeTCd MeXIoCyJapCTBEHHBIX U
BHYTPEHHUX KOHQJIUKTOB. [I[py 3TOM O0TBOAWTCA BaXKHas poJib B LIKNPOKOM JiMana30He
ycunuil  CogapyxectBa. OTMevaeTcs, 4YTO HauboJiee »KeJlaTeJbHbIM METOJOM
paspelleHUs] CIOPOB M NpeAOTBpalleHUss KOHQJIUKTOB SBJSETCH YINOTpebJieHUe
IIpeBEHTUBHBIX Mep U IPeBEHTUBHOU JUIIJIOMATHH.

Bosbiioe BHUMaHue B KoHIlenuuu yzesseTcs NIpUBJIEeYEeHUIO K 1edTeJIbHOCTH
[0 yperyJyMpoBaHUI0 U NMpPeJOoTBpaAllleHUI0 KOHPIUKTOB Ha TeppuTtopuu ctpaH CHT
OOH u OBCE. Ocob60 oTMeyaeTcsl, YTO NPUHYXKJEHUE K MUPY MOXKET MPOUCXOAUTH
TOJIBKO C COTJIallleHUsd U Ha ocHoBe MaHgaTa Cb OOH.

OZHakKo ONbIT MOCJEJHUX I'OJOB IOKas3aJs, 4yTo B cTpaHax CojpyxecTBa He
CyllecTByeT eJUHOe I[OHMMaHWe B3IJIA[40B MHUPOTBOpPYECTBA U IPEBEHTUBHOU
AunsioMaThu. HecMoTps Ha NpUJ/IOXKeHHbIe YCUJINS, He Yal0Ch C03JaTh 3G PEKTUBHYIO
CUCTeMY KOJIJIEKTUBHOW 6e30MacHOCTH, OCHOBAaHHYI0 HAa COYETAaHWU NPEBEHTUBHBIX
Mep HU MUpPOTBOpYecKHX omnepayuu. CienyeT NpPOBOAUTH pasjvuyhe MexAy
NpeBEHTUBHON JUIJIOMaTHEW, KOTopass OCHOBaHa T[JIaBHbIM 00pa3oM Ha
VICIIOJIb30BAHUU NMOJUTUYECKUX U JUIJIOMAaTHYECKUX CPeJCTB, OT NPUHYAUTEJbHOU

JIUIJIOMaTHUH, KOTOpasi CChLJIaeTCsl HAa NPUMEHEHUE CUJIbI WJIM, IO KpallHEW Mepe, Ha
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yrpo3y ee wucnosb3oBaHufA. Muccun CHI' o4yeHbp 4YacTO BOCHPUHUMAKTCA Kak
WHCTPYMEHT AJid peasu3anuu uHTepecoB Poccuu B 6b1BIIeM CCCP.

[IpobsiemMa 3ak/ouyaeTcs B OTCYyTCTBUM OecnpuctpactHoctu CHI. Hapo
NOJ4YEPKHYTb, UTO U3-3a reorpauyecKkor U KyJbTYpPHOU OJM30CTHU, perMOHaJIbHbIE
OpraHvsalMd MOTYyT HMMeTb MNOTEHIUaJbHO 0o0Jiee CUJbHBIM MaHJAT Ha HadaJo
BMelllaTeJbCTBA 4YeM /[ipyrue rocyzapctBa. Bo MHOrux ciaydasgx Takasd xe
reorpaduyeckasi U KyJbTypHasi 6/JIM30CTh MPUUYUHSETCA K TOMY, UYTO BMelUIaBIINECS
pervoHaJjibHble OpraHU3aly, BOCOIPUHUMAIOTCH CKOpee KaK CTOPOHBI KOHQJIMKTA,
yeM HeWTpaJibHble MOCPEAHUKH. ITO OCOOEHHO OYEBUJAHO BO BpeMs OIlepalui,
npoBoguMbix CoapyxectBoM HesaBucumbix ['ocyapcTB, B KOTOPOM [OMHUHUpPYET

OJHO CUJIbHOE roCyJapCTBO — Poccus.
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IHTEJIEKTYAJIbHA BJIACHICTb

Myauk AHHa
JIbsiscvbKull HayioHabHULl yHiBepcumem

imeHi Isana PpaHka

ITPABOBA OXOPOHA HAYKOBHUX BIAKPUTTIB

CTaHOM Ha CbOTOJAHI BIiJCYTHI €JAUMHUI 3aKOHOJABUMW aKT, SKHU OU
KOMIIJIEKCHO BUCBITJ/IIOBaB MeXaHi3M OXOPOHU HAYKOBUX BIJKPUTTIB, 110 HA NPAKTULL
3HWKYETbCA piBeHb 3alliKaBJIEHOCTI O HAYKOBOI TBOPYOCTI, FaJIbMy€e€TbCH PO3BUTOK
BTiJIEHHS] IHHOBALIMHUX MPOLECiB, HAYKOBO-TeXHIYHOTO nporpecy. Ha »kasnpb, 3apa3 B
YKkpaiHi He BeAeTbCd MipaXyHOK KiJIbKOCTI BUJAHUX AUILJIOMIB, IPOTe, paJsgHCbKA
CTaTUCTHUKA B niepios 1947-1991 pp. 3a3Hayvae nNpo noJaHHs 6isbl AK 12 TUCAY 3asBOK
Ha BiIKPUTTS, 3a pe3y/bTaTaMU eKCIepTHU3U SKUX OyJI0 3apeecTpoBaHO 6/113bko 400
BiAKpPUTTIB, L]0 CBiJYUTH MNpPO Te, 10 JaHa cdepa € TaKOl, L0 AWUHAMIYHO
PO3BUBAETHCS, A0 TOTO X PUHKOBA €KOHOMiKa Iepejbada€, 10 TaKi pe3y/abTaTu
MOXYTb PO3TJISJaTUCA SIK 0COGJIMBUIN Pi3HOBU/] TOBAPY, TOOTO MOXKYTb OYTH YCHILIHO
peaJsii3oBaHi yepe3 PUHOK iHTeJIEKTyaJIbHUX NOCJYT, TOXK YCi IporajvHU NOTPedyITh
AKHAWIIBU/LIOTO BPeryJII0BaHHA.

Y uBinbHOoMy KoZiekci YKpaiHM HAYyKOBUM BiJKPUTTSM MPUCBSYEHO I1aBy 38,
AKa MICTUTh IOJIOKEHHA W00 IpaBa iHTeJIeKTyaJIbHOI BJIACHOCTI HA HayKoOBe
BigkputTa. CtatTa 457 pO3KpUBAa€E NOHATTA [JAHOTO OOG’€KTa IHTeJIeKTyasbHOI
BJIACHOCTI, 3a3HayarlouyM, 110 HAyKOBUM BiJKPUTTAM € BCTAHOBJIEHHA HEBIiJOMUX
paHille, ajie O06'€EKTMBHO ICHYHOYHMX 3aKOHOMIPHOCTEW, BJIACTUBOCTEN Ta SBUII]
MaTepiaJbHOTO CBIiTY, AKI BHOCATb JOKOPIHHI 3MiHU y piB€Hb HAyKOBOTO Ni3HAaHHA.
3rigHo cratTi 458 LuBinpHoro Kojekcy YkpaiHW aBTOp HAayKOBOI'O BiJKPUTTS Mae€
NpaBoO HAJAaTH HAYKOBOMY BiIKPUTTIO CBOE iM'sl a60 clielliaJibHy Ha3BY, a caMe MpPaBo
Ha HAyKOBe BIJAKPUTTA 3aCBiJYYETbCA [AUIJIOMOM Ta OXOPOHAETHCA Yy IMOPALKY,
BCTAaHOBJIEHOMY 3aKOHOM. TakKMM 4YMHOM, /AJs TOro, 106 HaOyTH OCOOHUCTUX
HEMaWHOBMX aBTOPCHKHUX NpaB HEJOCTAaTHBO JIMLIE 3AIMCHUTU HAYKOBe BiJKPUTTH,
NOTpPiOHO, 1106 Lei GaKT 3acBiguyBaBCs AUIJIOMOM.

BpaxoBywouu puHkoBi yMoBU y 2010 poni Mixknap/siaMeHTCbKOIO acamOJIe€r0
JgepxaB-ydyacHullb CH/l Ha cBoeMy 34-My mJieHapHOMY 3acifilaHHi Oy/Ji0 NMPUUHSTO
pilleHHA Npo yxBajeHHA MogesbHOro 3akoHy «lIIpo 0oXOpoHy IpaB Ha HayKoOBe

BiakpUTTs» N234-9 Big 7 kBiTHA 2010, AKMM perysar0€ NOpsAI0K OTPUMAHHSA JUILJIOMY
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Ha HayKoOBe BIJKPUTTS, IKMA YMOBHO MO>KHa MOJIJIUTHU Ha TaKi eTamnu: monepesHs
eKCIlepTH3a, eKCllepTHh3a N0 CyTi, peecTpauid Ta OmyOJiKyBaHHS BiJOMOCTEH B
odiniiHOMY 610JIETEHI.

[lonepenHa ekcriepTU3a — eKCIepTU3a, B X041 AKOI YKpalHCbKUM iHCTUTYTOM
IHTeJIeKTyaJIbHOI BJIACHOCTI BCTAHOBJIIOETHCA BIiAINOBIJHICTh 3aABKA BCTAaHOBJIEHUM
BHMMOraM Ta IepeBipsa0THCSA BCi HEOOXiHI IOKYMEHTH, KOTPi TIOBUHHA MiCTUTHU 3asiBKa.

[licng pboro YKpaiHCbKUK iHCTUTYT IHTeJE€KTya/IbHOI BJIACHOCTI HaJCUJIAE
MaTtepiasu 3adaBkU J0 HanioHanbHOI akazeMil HaykK YKpaiHd, fdKa NOPOBOAUTH
eKCIepTU3y @0 CyTi, MiJf 4ac AKOI BCTAHOBJIIOETHCA BIANOBIAHICTH HaAyKOBOIO
BiIKPUTTH yMOBaM HaJlaHHA IPaBOBOI OXOPOHU. 3aKOHOZABCTBOM He BperyJibOBaHO
NUTAHHA 100 3aMobiraHHsa NOJaHHIO 3asBOK HAa BUHAX0/JU B 3apyOiXHI KpaiHU 6e3
nonepeJHbOro IOJAHHA 3afABOK B YKpalHi, 10, 30KpeMa, NPU3BOAUTL [0
HEKOHTPOJIbOBAHOTI'O BiZITOKY HOBHUX TEXHOJIOTIN Ta IX iIHTe/IeKTyaJIbHUX CKJIaZ0BUX 3a
KOpP/OH.

3a pe3ysbTaTaMM €KCIEePTU3U IPUUMAETBHCA pillleHHA PO 3aJ0BOJIEHHH
BU3HAHHS 3asiBJIEHOTO HAYKOBOTO BiJIKPUTTS i MoJjajibllla MOro peectpaliis abo X
pillleHHA PO BiAMOBY Y TAKOMY BU3HaHHI. [IpoTAroM ABoX MicALiB BiJ JaTU peecTpalil
HaOyTTS NpaBa iHTeJeKTyaJbHOI BJIACHOCTI Ha HayKoBe BiJJKPUTTS 3AiHCHIOETHCS
ny6Jiikalis BijoMOCTeM MpO peeCTpalild HAYKOBOTO BiAKPUTTS, a BJIACHE JUIIJIOM
BU/JIAETbCS aBTOpPY (cmiBaBTOpaM) yepe3 6 MicsliB Micas ony0JliKyBaHHSI 3a3HaYE€HUX
BiJoMOCTeHM.

YacTuMU € cuTyallil, KOJIM HAayKOBe BIAKPUTTS 3/iMCHIOETbCS Yy 3B’SI3KY 3
BUKOHAHHSIM 0CO60I0 CJAYKO60BOrO 3aBJlaHHS, i TOJi BUHHUKAE NHUTAHHS: KOMY
HaJle;)KaTUMYThb IIpaBa Ha Take CJay00Be BiKpUTTS?

Ak 3a3Hauace leBing 0.B., Ha BiAMiHY Bij| 6isiblIoCTi iHIIKX 06’ €KTiB, LIBiIbHUI
Koznekc He BU3Hayvag, XTO € Cy6’'€KTOM NpaBa Ha HaykoBe BiAKpUTTA. CtaTtTa 458 LIK
JIMILe 3TaZly€ MOro fIK «aBTOpa» y 3B’I3Ky 3 BU3HAYEHHSIM OCHOBHUX IIPaB Ha HayKOBe
BIIKPpUTTA.

XapueHko B.B. Bkasye, 10 060B’I3KOBOI0 YMOBON BU3HAHHS Ti€l YW iHIIOI
0cOo6U aBTOPOM HAYKOBOT'O BiIKPUTTS € BHECEHHS TBOPYOTO JOPOOKY Y BCTAaHOBJIEHHS
BiIKpUTTs, a 3a3HayeHH4 B 4. 1 cT. 458 [luBisibHOro Kosekcy YKpaiHnu npaBa aBTopa
Ha/JlaTh CTBOPEHOMY HUM HAayKOBOMY BiJIKPUTTIO CBOE iM’sl, BUXOJSYU i3 MOJIOXKEHD
cT.28 LuBisbHOro Kogekcy YkpaiHu, GaKTUYHO BHUKJ/OYAE OYAb-KY MOMXJIWUBICTb

pO3rJIgaTy aBTOPAMU BiIKPUTTSA PUAUYHUX 0CI6 ab0 JepxKaBy.
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Ha nymky /Isepu O.B., cy6'ekTOM npaB iHTeJIeKTYya/IbHOI BJIACHOCTI Ha HAYKOBe
BiIKPUTTA BU3HAETbCA aBTOP, TOOTO (i3MyHA 0C00a, iHTEJEKTYaJlbHOK, TBOPYOIO
JSIIBHICTIO K01 6yJ10 3/1iICHEHO HAYKOBE BiIKPUTTS.

TakuMm 4yKMHOM, Cy6’€KTOM BiJHOCMH IpaBa iHTeJIEKTyaJIbHOI BJIACHOCTI Ha
HayKOBE BiIKpUTTS BCe OJIHO 3aJIMIIAETHCA Pi3ruvyHa 0coba, a He HAYKOBA YCTaHOBA.
OpHak, ctaTttd 9 MogesbHOro 3aKoHy «IIpo 0XOpOHY mpaB Ha HayKOBe BIAKPUTTS»
nepejbayvae, ujo Ha nifcrani GakTy 3/iCHEeHHSI HAYKOBOTO BiIKPUTTS B opraHisaiiii, ae
MpaLIOE aBTOP, TaKa OpraHisania oJep>Kye BiANOBiJHe CBiAOLTBO.

Ananisyrouyu 3a3HaveHi ¢akTH, BapTO 3BEpHYTH yBary Ha Te, 1110 MpaBoBa
OXOpOHAa TAKOro 00’€KTa MpaBa iHTeJIeKTYa/bHOI BJIACHOCTI IK HayKOBE BiJKPUTTS
HEeJIOCTaTHbO BperyJibOBaHA, L0 HeraTUBHO BIJIMBAE Ha MexXaHi3M il NpakKTU4YHOI
peaJtizalii. ToMy, MO<Ha 3p06UTH BUCHOBOK, 1110 YKpaiHa NOTpebye HOBOIO MiAX0AY /10
BUpIillEeHHS NMUTaHb, NOB'I3aHMX 3 OXOPOHOI NpaB Ha HAyKOBe BiAKPUTTS, a caMme

YITKOIO 1 1eTaJIbHOT'0 3aKOHOJaBY0I'0 3aKPINJIeHHA yCiX BUIlle3a3HAYE€HUX [10JI0KEHb.

Ilempuk TemsiHa
JlbgiscbKull HAYioHA/IbHUL YHigepcumem

imeHi Ieana Ppanka

HOY-XAY: IIPOBJIEMA BU3SHAYEHHA IIOHATTA

B ymMoBax AWHaMiYHOTO PO3BUTKY CYCHIJIbHUX BiIHOCHMH, TEXHOJIOTIiM Ta
BUPOOHUIITBA BCe YacCTillle BUKOPUCTOBYEThCS OCOOJMBUN 06’€EKT iHTEJIeKTyasbHOI
BJIACHOCTI — «HOY-Xay». AKTYaJIbHICTb [OCJI/P)KEHHS TOJIAra€ B TOMY, 10 BiJICyTHIiMN
€IMHUM MiJXiJl 70 BU3HAYEHHS MOHATTS «HOY-Xay» B 3aKOHOJIaBCTBi YKpaiHU Ta He
BU3HA4Y€HO CYTHOCTI LbOTO MOHATTA. lle CHpUYNHUIIO HEOAHAKOBICTh 3aCTOCYBaHHA
cylaMu YKpaiHM HOPM YMHHOI'O 3aKOHOJIaBCTBA i, K HACJi/Jl0OK, BUHHUKA€E 6araTo
po36i>KHOCTEN y Cy10Bil NMpakTUlli. BapTo 3a3HayuTH, 1110 B Haylli TeX HeEMA€E €JUHOI
MO3ULI 11010 BUSHAYEHHA 3MICTOBOTO HAallOBHEHHA LIbOr'0 NMOHATTH. TOMYy BBAXKa€EMO,
1110 HEOOXiAHO JleTaJbHO MpOaHaJsi3yBaTU Ta I'PYHTOBHO JOCJIAWTH BCi MiAXOAW [0
BH3HA4YeHHsI MOHATTS «HOY-Xay» Ta cGOPMYJI0OBAaTH HAaWMONTHUMaJIbHillle BU3HAYEHHS],
sdKe 0 /03BOJIMJIO BpaxyBaTH BCi 0OCOOJIMBOCTI IbOT0 HETPAJMLIMHOTO 00’€KTa
IHTeJIeKTyaJIbHOI BJIACHOCTI.

Jlns1 aHausmi3y CyTHOCTI NOHATTS «HOY-Xay» BapTO 3BEPHYTHCS [0 KOTO BUTOKIB.
Tak, TepMiH «HOY-xay» BUHHUK i3 cyfgoBoi npakTuku CIIA, kosu B 1916 p. B 1030BHIN

3adBi (cymoBa cnpaBa /[topanja npoTu bpayHa) Brnepiie 6y/J10 BUKOPUCTAHO MOHATTSA
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«know-how» (y mepekJsiajii 3 aHI/I. — 3HaMW 1K), IKe yBibpaJio B cebe BiJOMOCTi Npo
eKCITyaTalilo MallhH, CH0CO6M pOOOTH 3 HUMHU Ta CIOCOOU NPOCYyBaHHA TOBapy Ha
PUHOK. 3a3HayeHi BiJOMOCTi TpUMaJ/Wcs BiANOBilaueM y ceKpeTi 1 ToMy He OyJu
PO3KPUTI B IAaTEHTHOMY OIIMCi, 1110, 110 CyTi, HE AAaBaJI0O MOXKJIMBOCTI [M03WBa4veBi, AKUMN
HaOyB NpaBa HAa BUKOPUCTAHHS JJaHOT0 BUHAXO0/y, CAMOCTiIHO HaJIarOAWTH BiiNOBi/iHe
BUPOOHUIITBO.

3aKoHOAAaB4Ye BU3HAYEHHS MOHATTS «HOY-Xay» ICHYE JIMlle Y JeIKUX KpalHax,
cepen skux Besuko6bputanisa i CHIA, a B iHIIKMX KpaiHaX BOHO 3YCTPiYa€eTbCS
3/1e6i/1b1I0TO B JOKTPHHI i B cy/10Bil npakTulli. Tak, y 3aKoHOaBCTBi Besimkob6puTaHii
«HOY-Xay» BU3HA4Ya€TbCA K KOPUCHUK BUPOOHUYUM JOCBiZ. 30kpeMa, 3akoH «IIpo
JloXoA4y 1 MoJaTKWM KOpHopanid» BiIHOCUTb [0 «HOY-Xay» OyAb-IKy BHUPOOHUYY
iHpopmarito i TexHiYHI NPUHAOMH, 1110 BAKOPUCTOBYIOTHCS NPU BUPOOHHUIITBI TOBAPIB i
MaTepiaJiB, po3po61ii KonaJjieHb, HAQTOBHUX CBEP/JIOBHH, MiHepaJIbHUX MOKJIAa/iB, IPH
NpOBeJieHHI JIOCAIAHULIBKUX, CiJIbCbKOTOCMOJAapChbKHUX 1 JIICOTEXHIYHUX POOIT,
BIIKPUTTI pOAOBUIL i T. iH.

Hemae equrHOrO0 niixoAy 10 BU3SHAYEHHS MOHATTA «HOY-Xay» 1 B YKPAlHCbKOMY
3aKOHOaBCTBI. Tak, B 3akoHi YkpaiHu «IIpo iHBeCTULIIMHY AiJIbHICTb», «HOY-Xay»
TPAKTYETHCA K CyKYIHICTh TEXHIYHUX, TEXHOJIOTIYHUX, KOMEPLiMHUX Ta IHIINX 3HAHb,
obopMJIeHUX Y BUIJISAJI TeXHiYHOI AOKyMeHTallii, HABUYOK i BUPOOHHUUYOTO AOCBiaYy,
HeOoOXiJHUX JAJs opradHisauii TOro Y IiHLWIOTO BHAY BUPOOHMIITBA, aJjie He
3amaTeHTOBaHMUX (CT. 1).

3akoH Ykpainu «IIpo fiep>kaBHe peryJitoBaHHS [isdJIbHOCTI y cdepi TpaHchepy
TEXHOJIOTii» BU3HAYA€E «HOY-xay» K iHpOopMallito, OTpPUMaHy B pe3y/bTaTi JOCaiHUX
BUIIPOOYBaHb, BaXKJIMBY M KOPHCHY /[iJI1 BUPOOHUITBA MNpOAYyKLii i/ab0 HajaHHS
NOCJIYT, TaKy, 110 He € 3araJbHOBiZJOMOI ab0 JOCTYNHOIO, ONUCAHY BUYEPIHO, L0
HaJa€ MOXJIUBICTb MepeBIPUTH 11 HA BIANOBIAHICTh KpUTEPIAM He3araJbHOBIJOMOCTI
Ta iCTOTHOCTI, BBaXKalO4H il pi3HOBHU/OM TE€XHOJIOTIH.

Ak 6ayrMMo, yKpaiHCbKUH 3aKOHO/JlaBellb He HaJla€ YiTKOro W OJHO3HAYHOTO
TJIYMa4yeHH4, 1110 X pO3YMIEThCA i/l TEPMiIHOM «HOY-Xay», TOMY BapTO 3BEPHYTHUCA 1 10
BH3Ha4eHb, 3alIPOINIOHOBAHUX HAYKOBLISIMH.

T.I. beroBa BH3HA4Ya€e «HOy-xay» $SK pe3yJbTaT IiHTeJEeKTyaJlbHOI abo
iHTesieKTya/JIbHO-TBOPUOiI JisJibHOCTI y cdepi TeXHiKM Ta TEXHOJIOTIKH y BUIJIAI
CYKYMHOCTI TeXHiIYHUX 3HaHb, iHPopMallii, NpaKTUUHUX HABUYOK ([OCBiAy), fKa €
CEKpeTHOIO, ICTOTHOIO, ileHTU)IKOBaHOIO, MIPaKTUYIHO 3aCTOCOBHOIO,
KOHOIZIeHIIIMHICTh IKOI 3a6€e3MevyyeThbCs il 3aKOHHUM BOJIOAiIbIEM. 3 OISy Ha 1€

BUe€Ha BU/IIJIIE HACTYIIHI 03HAKU «HOY-Xay»:
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1) cekpeTHicTb iHpopMaliii, 1[0 CTAHOBUTb «HOY-Xay»;

2) 3abe3mnevyeHHs] CEKPeTHOCTI 3aKOHHUM BOJIOZIJIbLIEM [paBa Ha «HOYy-Xay» U
JloJlep>KaHHS pEXXUMY CEKPETHOCTI TpeTiMU 0cobaM (HanpUukJ/aj, 0co6aMu, SKUM JjlaHa
iHpopMalis cTasia BijloMa yepe3 CAyKO00Be MOJI0KEHHSI a00 BUKOHYBaHI npodecinHi
cny60Bi QyHKIIil, KOHTpareHTaMHu 3a JJOrOBOPOM);

3) icTroTHicTb (LiHHICTB) iHPOpMallil, 1[0 CTAHOBUTb «HOY-Xay»;

4) ineHTU)IKOBAHICTb «HOY-Xay»;

5) npaKTH4YHa 3aCTOCOBHICTb «HOY-Xay».

0.€. KoJ10CcOB T/IyMauuTh «HOY-Xay» SIK IeBHUK HAb6ip iHpopMaliiHUX MiAXO/IiB,
110 BKJIOYalTh GOPMyJId, METOJIHU, CXeEMU TAa HAOGOPU IHCTPYMEHTIB, HEOOXIAHUX AJI
YCIIIIHOTO BeJIeHHSl CIpaBHd B OyAb-IKid 00J1acTi 4yu npodecii Ta 0 XapaKTepHHUX
O3HaK “HOy-Xay"“ Bi[HOCUT®:

-HAaYKOBO-TE€XHIYHY i/ab0 €eKOHOMIYHy IiHHiCTb, OOyYMOBJIEHy TBOPYMUM
XapaKTepoM;

-MOXXJIMBICTb IPAKTUYHOTO 3aCTOCYBaHHS;

-BiZICYTHICTb PSIMOi OXOPOHU Y NOPiBHSAHHI 3 IHIIMMU 006’ €KTaMU TPOMHUCIOBOI
BJIACHOCTI;

-MOBHY 260 YacTKOBY KOHOiZIeHI[iMHICTb N0 BiAHOLLIEHHIO /10 TPETIX OCib.

B. /IMUTpeHKO BU3HA4Ya€ «HOY-Xay» K pe3yJbTaT TeXHIYHOI TBOPYOCTI,
TEeXHiYHy 4M iHIY iHpopMaliro, HeoOXifHY AJsI BUPOOHUITBA INEBHOrO BUPOOY,
TeXHiuHe pillleHHsd, BUKOHAaHe Ha piBHI BHUHaxoAy, sfiKe 3 OyJb-IKHX NPUYHMH He
3anaTeHTOBaHe B TiKl abo iHIIiK KpaiHi.

fAx 6ayrMo, HeMa€e €AHOCTI 100 3MiCTOBOr0O HANIOBHEHHS MOHATTS «HOY-Xay»
i cepen HayKoBIIiB. Ko>keH 3 BUeHUX BJIYYHO JieTaJli3y€ OKpeMi 03HAKH Ta 0COOJIHUBOCTI
i€l npaBoBoI KaTeropil. Lle cBiAYUTEL Npo Te, 1110 TUTAHHA BU3HAYEHHA IOHATTS «HOY-
Xay» 3aJULIAETbCH BiAKPUTUM, NOTpeby€e NOJANbIIOTO JeTaJbHOTO BUBYEHHS i
y3arajJbHeHHd. TakK0XX BBaXKaeEMO, 110 LIJIAXOM aKyMyJdlii JOKTpPUHAJbHUX
JlocJiKeHb HeoOXiJHO cHOpPMY/IIOBAaTH €IMHE 3aKOHO/JaBUYe BU3HAUYEHHS «HOY-Xay»,
06 JOCATTHU €AHOCTI NMPaBOBOr0 3aCTOCYBaHHS LIbOTO MHOHATTS Ta 3a0e3MeYUTH

epeKTUBHUI 3aXUCT MpPaB 0Cib, [0 BUHUKAIOTH i3 «KHOY-Xay».
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CkudaH /Imumpo
Jlbgiecbkull HAYIOHAIbHUU YHIgepcumem

imeni Isana PpaHka

ITPABOBA OXOPOHA «COMPUTER GENERATED WORKS»

3aBAAKM CTPIMKOMY PpO3BUTKY TEXHOJIOTIK JIIOACTBO CTOITh Ha IMOPO3i
yeTBEpTOI MpPOMHUCA0BOI peBosioLil. lITyyHUMM iHTe/NEeKT, BipTyaJibHa peasbHICTh,
6s10k4elH, [HTepHeT peyeil — 1ie JiMille He3HAa4YHA YaCTUHA TOrO, L0 B HAWOJIMK4Yi pOKH
CTaHe JJis Hac 6y/ieHHicTo. O/HAK 1i 3MiHU Bpa)kKaloThb He JiMIlle CBOIMU TEMMNAaMH Ta
pO3MaxoM, a ¥ 3Ha4YHOIO KiJIbKICTIO IPAaBOBUX, ETUYHUX Ta IHIIKUX NP06JieM, B MOUIYKaX
BUPpIllIEeHHS IKUX MU IlepebyBaEMO BXKe He NepIInH pikK.

OfHe 3 Takux Npo6JIEMHUX NMUTAaHb 3pOOMJIO Te, L0 1€ KijJbKa JeCATUIITh
Hasa/ 3/1aBaJIOCh HEMOXXJIMBUM, aJpKe I1iJ{ CYMHIB IIOCTaBJIEHO OJHY 3 aKCiOM, Ha AKUX
CTOITb IHCTUTYT aBTOPCBKOIO MpaBa y BCbOMY CBiTi. UM filicHO JivLIe JIIOJUHA MOXe
oyTh aBTOpoM TBOpy? YW chnpaBeJJiIMBO BBaXKaTH, IO JIMIIe JIIOACbKIA mpari
IIpUTAaMaHHa OPUTiHAJBHICTb Ta TBOPYICTH? | IPUYMHOIO LIUX IMTAHb CTAJU computer-
generated works (CGW), To6TO TBOpH, SKi CTBOPIOIOTbCSI (reHepyrThCs)
KoMI'toTepoM. [IpoTe BapTo 3a3HAUYUTH, 1[0 B MeKax IIi€i CTaTTi MOBa UTUMe He PO yCi
CGW, a suwe npo Ti, Ae mnporpaMHe 3abe3nedyeHHs, HAa OCHOBI BCTaHOBJIEHUX
PO3pPOOHUKOM IpaBUJ, CAMOCTIHHO CTBOPIOE KiHI|eBUW Hellepe0a4yBaHUNA TBOPYUH
pe3yJbTar.

bepHCbKa KOHBEHLiA PO OXOPOHY JIITEPAaTYPHHUX I XYZ0XKHIX TBOPIB He A€
BU3HA4YE€HHSA TOrO, XTO € aBTOPOM, Ta fBHO He BKa3y€ Ha Te, L0 OXOPOHIBAaHI
aBTOPCbKUM INpaBOM TBOPU IOBUHHI XapaKTepU3yBaTUCb TBOPYICTIO YU
opuriHasbHicTio. [IpoTe 3akKOHOJABCTBOM OiJbIIOCTI KpaiH CBiTy 3akpimnJeHe
NOJIOXKEHHS MPO Te, 1110 IEPBUHHUM Cy0’ €KTOM aBTOPCbKOIrO MpaBa MOKe OyTH JinIle
gwoauHa (¢isvyHa ocoba), a /e TBOpPIB BCTAHOBJIEHUW MEBHUU «MiHIMyM»
OpUTIHAJIBHOCTI, IKMW HEOOXiAHUM /i1 BU3HAHHSA iX 06’'€KTaMH aBTOPChKOTO MpaBa.

Take mTydHe obO6MeeHHs KoJia “Cy0'€KTiB TBOPYOCTi» TpPHUBAJMK 4Yac He
BUKJIMKAJIO CyTTEBUX 3allepevyeHb, OAHAK IITYYHUN IHTEJEeKT Ta MallMHHE HaBYaHHA
HabJIM3UJIM KOMI'IOTEPHi MporpaMu o JiloJel y BMiHHI CTBOpPHOBATH LIOCh CHpaBIi
KpacuBe Ta yHiKaJIbHe. Y 3B’A3KY 3 CTPIMKHUM POCTOM fIK KiJIBKOCTI, TaK i AIKOCTI TaKUX
TBOpiB, MOCTaJI0 NMUTAHHA IOJA0 MOMXJMUBOCTI iX iHTerpauil y HasfgBHY CUCTEMY
aBTOPCBHKO-IIPAaBOBOI OXOPOHHU.

[IporpecMBHUM B BUPIillleHHI [bOrO0 MUTAHHA € 3aKOHOAABCTBO CIOJIy4€HOTO

KopousiBcTBa, amyxke 1ie oqHa 3 Heb6araTbox Aep:xKas, ki BBesin CGW B paMKu paBoOBOro
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nosid. Ctarrero 9 (3) 3akoHy Npo aBTOPCbKe MpPaBO, IPOMUCJIOBI 3pa3Ky Ta MAaTEHTH
(CDPA, 1988) nepenbaueHo, 1110: «1[0A0 JiTepaTypPHOTO, APAaMaTUYHOT 0, My3UYHOTO YU
XyJI0’)kHbOTO TBOPY, IKUM T€HEPYETHCSI KOMIT'IOTEPOM, aBTOPOM OY/ie BBAXKaTUCh 0€004,
sIKa BXKMBAE 3aX0/1iB, HEOOXiJHUX /I CTBOPeHHs Takoro TBopy. Kpim Toro, crartsa 178
CDPA BusHavyae CGW sk TBip, SKUH «T€HEPYETHCSA KOMIT'I0TEPOM 3a YMOB, KOJIM HEMAE
JIDAUHH-AaBTOPA TAKOI'0 TBOPY».

3BICHO, BKa3aHi HOpPMHM He [al0Th YiTKOI BIZAIOBiJAl HAa NMUTAHHS, XTO CaMe €
aBTOPOM TaKHUX TBOPiB, OJHAK Take (pOPMYJIlOBaHHS HABMHCHO 3aJ/MILA€ NPOCTIip AJI
pO34yMiB, a/iPKe KOXKe€H OKpeMHU BUIAJl0OK BUMara€ BU3HAY€HHS iCTOTHOCTI BHECKY
KO>KHOTI'0, XTO [IOKJIaB 3YCHUJIb [0 OTPUMaHHA KiHLEBOro pe3yJsbTaTy. TaKUM 4HUHOM,
METOI0 LUX I0JIOKEeHb, B Ileplly 4yepry, € 3allpOBa/PKEHHSA BUHATKY LIOAO IPaBUJI
Ha/laHHS aBTOPCHKO-IIPaBOBOI OXOPOHU JIM1lle TBOPAaM, CTBOPEHUM JIOJAHOIO.

Y CIIA npaBoBuu ctatyc CGW Ha 3aKOHOAABYOMY PiBHI J0Ci He BU3HA4YEHO,
OZlHAK B JiiTepaTypi BUALJIAIOTL JBa OCHOBHI IiAX0AH, 3a JONOMOIOK AKHUX MOXHA
Ha/JlaTU TaKMM TBOpPAM OXOPOHY 06€3 iCTOTHOI 3MiHU HAassBHOTO iHCTUTYTY aBTOPCHKOTO
npasa. [lepmuii 3 Hux - BifHeceHHss CGW g0 kaTeropii «derivative works» (moxigHux
TBOPIB), APYTUU — OXOIMJIEHHSl TAKUX TBOPIiB AOKTpUHOI «work made for hire» (TBip,
CTBOpPEHMU 3a HaMOM ). Binb1I BiporiAHUM BUJAETHCA cCaMe APYTyUil BapiaHT, a/ike BiH
Jlo3BoJIssE Mo cyTi “06iMTH” ¢aKTUYHOro aBTopa 1 oJpa3y HaLIJIUTHU
po60To/aBLsl/3aMOBHMKA fIK MalHOBUMM, TaK i OCOOMCTUMU HeMaWHOBUMH
aBTOPCHKMMU MpaBaMHU Ha TaKi TBOPH.

B ykpaiHCbKOMYy 3aKOHOJABCTBi TeX BiACYyTHi O0yab-aki HopMu mogo CGW.
3rigHo 3 a63. 1 4. 1 ct. 1 3akoHy Ykpainu “I[Ipo aBTOpcbke mpaBo i cyMixkHi mpaBa”
aBTOpoM € ¢i3MyHa ocoba, sIKa CBOEK TBOPYOI Mpalelo CTBOpuUJa TBip. Bigrak,
NepBUHHUM CYy6’€EKTOM aBTOPChKOro MpaBa € Jjuile ¢isMuyHa 0coba, TOMy MOXKHa
3pOOUTH BUCHOBOK, 1110 Hapa3i TakKi TBOPHU He OXOPOHSIOTbCA aBTOPCHKUM MpPaBOM B
YkpaiHi, 0OCKiJIbK¥ BOHU CTBOPIOIOThCS HE JIIJUHOIO K EAMHUM NEPBUHHUM Cy6’ €KTOM
aBTOPCHKOT0 NpaBa, a koMn'roTepoM. [IpoTe Takox mobyTye AyMKa NMpoO BifjHECEHHSA
CGW g0 cycnizibHOT0O Haf0aHHs, Y HOT0 LIMPOKOMY PO3YMiHHI, IK TBOPIB, L[0J10 IKUX
He BUHUKJIU aBTOPChKI MpaBa.

Tak uum iHake, BifHeceHHA CGW g0 cycnizibHOro HaAbOaHHS A03BOJIMJIO O
3axXULATH JIMIle 0COOUCTI HeMaKWHOBI paBa Ha HUX, OAHAK BiIKPUTUM 3aJIMIIAETHCS
MUTAHHSA KOMY K BCe-TaKH1 HaJiexaThb Lii nmpaBa. OKpiM 1[bOro, LiJIKOM 04e€BUAHO, 1110 JJIs
TEXHOJIOTIYHUX KOMIIaHiM, sKi iHBeCTylOTb Yy CTBOpPEHHs Takoro “TBopyoro”
NpOrpaMHOro 3abe3MeyeHHs], HaWOIbIl BaKJWUBUMH € CaMe MaWHOBI NHpaBa Ha

pe3yJibTaTh POOOTH LIMX NPOrpaM.
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Ha cborozHi mupoKo 3aCTOCOBYETHCSA JOTOBipHE peryJlBaHHA PO3INOLIIY
npaB iHTeJieKTyasbHOI BjaacHocTi Ha CGW. 3a3Buyail BJIACHUK MPOTrPaMHOro
3abe3nevyeHHs (KLU0 BiH He € OJJHOYACHO PO3POOHHUKOM) YKJIAJA€ AOTOBOPHU LI0J0
po3MnoJZijly IpaB IHTeJeKTyaJlbHOI BJIACHOCTI 3  IpPOrpaMiCTaMU-TBOPLAMU
NpOrpaMHOro 3abe3leyeHHs, a TaKOX KOPHUCTyBallbKi yroau 3 6e3nocepefHiMU
KopuctyBayaMu. [Ilpore Takuy mifgxip ciif BBaXKaTM TUMYAaCOBUM, aJKe Lie JIALIe
IMUTAHHA 4acy, KOJIM Ha PO3IJid[ CyAy NOTPAlUTh CIpaBa Npo MOPYLIEHHH MpaB Ha
TBOPH, 3reHepoBaHi KoMm'oTepoM. lliJIKkOM NmpOrHo30BaHO, L0 HAa JAAHUM MOMEHT
JIOBECTH aBTOPCTBO Ha LieU TBIip 32 BITYUM3HAHUM 3aKOHOJABCTBOM HEMOKJIUBO.

[lizcyMOoByHOYM  BUILlEHaBeJeHe, CJiJi HaroJOCUTU Ha  BaXXJIUBOCTI
AKHAWIIBU/JIIOIO BpEryJIIOBaHHA IUTAaHHA HaJ[aHHA [PaBOBOI OXOPOHU TBOpaM,
CTBOPEHUM TNpPOrpaMHUM 3abe3MeyeHHsIM, aJ/DKe Ile CHOPUSATUME PO3BUTKY
IHHOBaL[IMHUX TEXHOJIOTIM B YKpaiHi. ToMy, NponoHyto BpaxyBaTH A0CBij CriosydyeHoro
KopousiBcTBa i Ha 3akOHOZABYOMY piBHI BU3HAUYUTHU NOHATTA CGW, a Tak0oK BU3HATU
TaKi TBOpPU 06’€KTaMHM NpaBa iHTeJieKTyasibHOI BjacHOCTi. OJHaK B IaHOMY KOHTEKCTI
JOLJIbHiLIe TOBOPUTH IPO INOIIMPEHHA Ha Takli TBOPH IIpaBa sui-generis, ajpxe Le
JI03BOJIUTH He JIMIlIe 3aXUCTUTH NpaBa TBOPIIiB Ta iIHBECTOPIB, a ¥ BOeperTu HasgiBHUH

IHCTATYT aBTOPCBKOTO NIpaBa B YKpaiHi Bifi iCTOTHUX 3MiH MOT'0 OCHOB.
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AHI'J/IOMOBHA CEKIIA 3 IPABO3HABCTBA

Veronika Pochynok

Ivan Franko National University of Lviv

"SUSPENSION OF THE JUSTICES OF THE CONSTITUTIONAL COURT OF UKRAINE,
JUDGES OF THE COURTS OF GENERAL JURISDICTION, AND THE JURY FROM THE
ADMINISTRATION OF JUSTICE "

1.  One of the most important duties of the modern legal state is ensuring the
right of a person to a fair trial. It is known that in Ukraine the judicial power is
implemented by judges and, in cases determined by law, by the jury through the
administration of justice within the framework of relevant judicial procedures. It should
be noted that with respect to those who administer justice a special procedure of
criminal proceedings is realized.

2. Let’s analyze the issue of the judges’ suspension from the administering
justice relying on the basic principles of justice. The most informative these provisions
are formulated in: “The Basic Principles of Independence of the Judiciary”, adopted by
the General Assembly Resolutions 40/32 of 29 November 1985 and 40/146 of 13
December 1985, in “Procedures for the Effective Implementation of the Basic Principles
of Independence of the Judiciary” approved by the Resolution 1989/60 of the United
Nations Economic and Social Council on 24 May 1989, The European Charter “On the
Statute for Judges” of 10 July 1998, in Recommendation R(94) 12, adopted by the
Committee of Ministers of the Council of Europe on 13 October 1994, “The Bangalore
Principles of Judicial Conduct”(2002) and others. In this list its worth mentioning, the
documents of the Advisory Council of European Courts, especially Opinion No. 1 "On
Standards of Independence of the Judiciary and Immovability of Courts". It is important
to emphasize the importance ofa generalized paper developed over the past few years
by the Council of Europe Commission, “For Democracy through Law” (Venice
Commission), that is entitled “Report On the Independence of the Judiciary” (2010).

3. Firstofallitis necessary to define the notion “ajustice.” Uppermost it is the
judge of the Constitutional Court of Ukraine (further - the CCU). The CCU is the sole body
of constitutional jurisdiction, which ensures the supremacy of the Constitution of
Ukraine, decides on conformity of laws of Ukraine to the Constitution of Ukraine and
other acts in the cases provided by the Constitution of Ukraine, provides official
interpretation of the Constitution of Ukraine as well as other powers under the

Constitution of Ukraine.
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Concerning the judges of the courts of general jurisdiction, the judge is the
chairman of the court, the deputy chairman of the court, the judge of the Supreme Court,
the Court of Appeal of the Autonomous Republic of Crimea, regional Courts of
Appeal,Courts of Appeal of the cities of Kyiv and Sevastopol, the district, district in cities,
city and city-wide courts, who are on a professional basis empowered to administer
justice under the Constitution of Ukraine, and is also a juror.

4. The state guarantees the independence and integrity of the both: the
justices of the CCU and judges of the courts of general jurisdiction and jurymen as
persons that implement the function of justice. It should be emphasized that there are
significant differences in the legal basisof removing justice from the judges of the CCU,
judges of the general jurisdiction court and a juror. As to the justice of the CCU, in
accordance with the provisions of the Law "On the Constitutional Court of Ukraine", his
powers may be terminated or such a person may be dismissed if the grounds are
specified in aa. 20, 21.

As for the juror, according to a. 63 of the Law of Ukraine "On the Judiciary and
Status of Judges", he/she is a person who, in cases determined by procedural law, and
with his consent, resolves cases in the court together with a judge or involved in the
administration of justice. In addition, a. 68 of this law indicates that the jurors are also
guaranteed independence and immunity of judges determined by law for the duration
of their duties related to the administration of justice. Upon the juror’s substantiated
intercession, security measures may be applied to him even after the performance of his
duties. The issue of suspension is not regulated at all. This law only defines the legal
grounds and procedure of releasing a juror from his duties.

As for the the judges of the courts of general jurisdiction, the issue of suspending
a judge from administering justice because of bringing him to criminal liability and
extending the term of such (temporary) suspension is regulated by a. 155-1 of the Code
of Criminal Procedure of Ukraine. This norm only deals with a judge of the court of
general jurisdiction. The issue of temporary dismissal of the justice of the CCU or a juror
from the administration of justice in connection with bringing to criminal liability and
extending the term of such temporary removal is not regulated by a. 155-1. The question
arises: should the same grounds for temporary dismissal be stipulated to the above
officials who administer justice?

5. We consider inappropriate to fix in the rule of law identical grounds for
removal from office. It should be emphasized that the justice of the CCU, the judge of the

court of general jurisdiction, and the juror are endowed a different status, since various
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requirements, grounds and procedure of appointment are applied to the specified
subjects.

However, considering that the listed persons play a fundamental role in the
administration of justice, special attention should be paid to the question of their
liability for the committed unlawful acts. We suppose that if the justice of the CCU, the
judge of the general jurisdiction court and or a juror committed a crime of any severity,
they should be temporarily suspended from the administration of justice, or even
dismissed, as the law reads. We propose to supplement the provisions of a. 155-1, with
a rule that will determine the temporary removal of a justice of the CCU, a judge, a juror
from the administration of justice in connection with bringing to criminal liability.

Finally, we may conclude that the issues of immunity of judges, additional legal
guarantees in resolving the issue of their suspension from office should be followed for
strengthening the principle of independence of the judiciary, for the observance of the
rights of the individual and citizen, for the sake of strengthening public confidence in the

judiciary and its effective functioning.

Yurii Pikh

Ivan Franko National University of Lviv

THE PRINCIPLE OF NON-INTERFERENCE IN PRIVATE LIFE IN CRIMINAL
PROCEEDINGS IN THE LIGHT OF THE EUROPEAN COURT’S OF HUMAN RIGHTS
CASE LAW

Recognizing non-interference in private life as one of the general principles, the
matter and manner of criminal proceedings shall conform to, the legislator has foreseen
the provision in Article 15 of the current Criminal Procedural Code of Ukraine
(hereinafter - CPC of Ukraine), pursuant to which everyone shall be guaranteed non-
interference in private (personal and family) life in the course of criminal proceedings.
Such a provision, among other things, expressly prohibits collecting, storing, using and
imparting information on private life of an individual without their consent, except for
cases directly prescribed in the CPC of Ukraine. Moreover, the information on private
life of an individual obtained in accordance with the established procedure shall not be
used otherwise than for achieving the objectives of criminal proceedings, and everyone
granted an access to such information on private life shall be required to prevent its

disclosure.



Marepiasmm konpepeHnii, 20-21 kBiTHa 2018 poky, M. J/IbBiB m

The above-mentioned provisions of the criminal procedural law are directly
based on the relevant norms of the Fundamental Law of Ukraine, as well as the
Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter
- Convention) and the European Court’s of Human Rights case law (hereinafter -
ECtHR).

Consequently, the right to respect for private and family life is guaranteed by
Article 8 of the Convention, under which everyone has the right to respect for his private
and family life, his home and his correspondence. In addition, the Convention also
provides that there shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being of
the country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.

By literal interpreting the Convention, one may conclude that Article 8 seeks to
protect four areas of personal autonomy - private life, family life, one’s home and
correspondence. However, as the case law of the ECHR reads, these areas are not
mutually exclusive and a measure can simultaneously interfere with the right to respect
for both private and family life, as well as the home and correspondence (cases Klass and
Others v. Germany; Lépez Ostra v. Spain; Mentes and Others v. Turkey; Margareta and
Roger Andersson v. Sweden).

Actually, the impossibility of a clear differentiation among all the spheres of
personal autonomy covered by Article 8 can be explained by the fact that the Convention
does not define the notion of private life, and the ECtHR described it as a broad concept
incapable of exhaustive definition (cases Niemietz v. Germany; Pretty v. the United
Kingdom; E.B. v. France; Peck v. the United Kingdom). However, through its case law,
based on a broad approach to the definition of personal interests, the ECtHR has
provided guidance as to the meaning and scope of private life and its constituent
elements. Such guidance shall be considered in detail.

Firstly, in the ECtHR’s opinion, the notion of private life is not limited to an “inner
circle” in which the individual may live his own personal life as he chooses and to
exclude the outside world. Consequently, respect for private life shall also comprise to
a certain degree the right to establish and develop relationships with other human
beings (cases Niemietz v. Germany; Von Hannover v. Germany (no. 2); Botta v. Italy).

Secondly, given a very wide, but even quantitatively uncertain and qualitatively

inexhaustible range of issues which private life encompasses, cases falling under this
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notion have been grouped by the ECtHR to provide some means of categorisation into
three sometimes overlapping broad categories, namely:

a) person’s physical, psychological or moral integrity, which may
encompass the following areas in the field of criminal proceedings:

- treatment which does not reach the Article 3 threshold of severity, where there
are sufficiently adverse effects on physical and moral integrity (case Costello-Roberts v.
the United Kingdom);

- conditions of detention which do not attain the level of severity required by
Article 3 (case Raninen v. Finland);

- inability to watch television programs while in detention, which might have a
bearing on private life (case Laduna v. Slovakia);

- questions related to the effectiveness of a criminal investigation as the State’s
positive obligation under Article 8 to safeguard the individual’s physical integrity (case
C.A.S. and C.S. v. Romania) etc.;

b) person’s privacy, covering:

- the absence of safeguards for the collection, preservation and deletion of
fingerprint records of persons suspected but not convicted of criminal offences (case
M.K. v. France);

- protection of files or data of a personal or public nature (for example,
information about a person’s political activities) collected and stored by the security
services or other State authorities (cases Amann v. Switzerland; Rotaru v. Romania;
Leander v. Sweden).

- surveillance of communications and telephone conversations (cases Halford v.
the United Kingdom; Weber and Saravia v. Germany);

- retention of information obtained through undercover surveillance (case
Association 21 December 1989 and Others v. Romania);

- video surveillance of public places where the visual data are recorded, stored
and disclosed to the public (case Peck v. the United Kingdom);

- GPS surveillance of a person and the processing and use of the data thus
obtained (case Uzun v. Germany);

- collection of DNA profiles, cell samples and fingerprints (case S. and Marper v.
the United Kingdom), although not necessarily extending to the taking and retention of
DNA profiles of convicted criminals for use in possible future criminal proceedings (case
Peruzzo and Martens v. Germany);

- entry in a national sex-offenders database (Gardel v. France) etc.;
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c) person’s identity, as examples of which can serve the following cases in the
field of criminal proceedings: stop and search of a person in a public place (case Gillan
and Quinton v. the United Kingdom); searches and seizures (cases McLeod v. the United
Kingdom; Funke v. France) etc.

In turn, the notion of family life in the ECtHR’s case law is an autonomous
concept (case Marckx v. Belgium) and again, there is no exhaustive definition of its scope.
Consequently, whether or not “family life” exists is essentially a question of fact
depending upon the real existence in practice of close personal ties (case K. v. the United
Kingdom). The ECtHR for the purposes of Article 8 will therefore look at de facto family
ties, if the applicants are living together, in the absence of any legal recognition of family
life (case Johnston and Others v. Ireland).

Moreover, home is an autonomous concept as well, and so whether or not a
particular habitation constitutes a “home” protected by Article 8 will depend on the
factual circumstances, notably the existence of sufficient and continuous links with a
specific place (cases Gillow v. the United Kingdom; McKay-Kopecka v. Poland; Prokopovich
v. Russia). There is also no comprehensive definition of the right to respect for one’s
correspondence, which within the meaning of Article 8 aims to protect the
confidentiality of private communications.

Based on the aforementioned, it shall be concluded that the ECtHR has defined
the scope of Article 8 of the Convention very broadly, even if a specific right is not set
out in the Article. By contrast, the CPC of Ukraine demonstrates a quite different
approach and distinguishes the principles of criminal proceedings falling under Article
8 of the Convention in separate articles, such as inviolability of home or any other
possession of a person, confidentiality of communication and non-interference in

private life, interpreting the latter only in the light of a personal and family life.

Max Sukhanov

Ivan Franko National University of L'viv

LEGAL REGULATION OF THE MATRIMONIAL PROPERTY REGIME BY A MARRIAGE
CONTRACT IN UKRAINE AND BY THE FOREIGN LEGISLATION

The modern period is characterized by significant changes in the legal regulation
of relations that concerns the marital property. This may be explained by the facts that

the development level of Ukrainian society, formation of market relations and
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integration into the international community required significant changes the national
legislation as well as marital law.

Issues related to the legal relations of the marital property in national and
foreign literature have been studied by the following scholars: M.V. Antokolska, 1.V.
Zhylinkova, Z.V. Romovska, T.O. Aryvanyuk, L.M. Pchelintseva, V.A. Ryasentseva, O.A.
Khazova, L.B. Maksymovych, A.V. Slepakova, S.N. Bondov, A.A. Thnatenko and others.

The main content of the legal relations of marital property is the rights and
obligations of both spouses in relation to their property that contains peculiarities of
possession, enjoyment and disposal of the spouses’ property. In other words, it is the
legal regime of property of the spouses.

It should be mentioned that the Romano-Germanic and the Anglo-Saxon legal
families define the notion of the legal marital property regime as the main legal category.

The legal regime of the spouses’ property is the order that regulates the relations
regarding the spouses’ property, defines the nature and the extent of rights and
responsibilities towards the property owned by the spouses.

The effectiveness of legal regulation of the matrimonial relations in Ukraine is
very important for restoration and further development of the Ukrainian state. Marriage
can be considered as a bilateral civil law agreement, the main problem of which is the
controversial legal relationship of the spouses in respect of their common property.

Thereby, the extension of the legislative interpretation of the possibility of
marriage, or the people who want to marry, a marriage contract, which is the most
important legal instrument that regulates the spouses’ property regime, became the
progressive innovation in strengthening the guarantees of property and personal rights
of the spouses.

Although the spouses own the significant opportunities to determine their
mutual rights and obligations independently, at the same time, the legislator restricts
the freedom of spouses in this area.

The idea is that the spouses cannot include provisions that restrict the interests
of any of them, as well as the rights of others, into the marriage contract. First of all, this
applies to the underage children ( art. 93 of the Family Code of Ukraine, further- the FC
of Ukraine).

Agreement of the spouses, in the result of which children may lose their
property rights, such as the right to use an apartment, house, other living quarters, etc.,
will be illegal. The state control over observance of this principle is imposed on the

notary bodies that register marriage contracts.
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The contractual regime means the procedure that applies to the property
acquired by man and woman during a marriage, which, unlike the legal regime, is
established by the spouses in the marriage contract (art. 10 of the FC of Ukraine).
However, no matter what kind of property regime will be chosen by the spouses, it
should be taken into account that the legal regime of common property remains valid
for the jointly acquired property, the legal regime of which is not defined in the contract.

The following issues remain the problematic ones in the Ukrainian legislation.
According to the p. 1, art. 182 of the CC of Ukraine, the property rights and other rights
to immovable property, encumbrance of these rights, their occurrence, transition and
termination are a subject to the state registration. For this reason, the objects mentioned
in the art. 181 of the CC of Ukraine are prohibited by the legislator to be mentioned in
the marriage contract as objects of the spouses property relations. At the same time, the
list of immovable things given in the p. 1, art. 181 of the CC of Ukraine is not clearly
defined, therefore, when entering into a marriage contract, it is necessary to find out
whether the property specified by the spouses in the marriage contract belongs to the
immovable property.

In the marriage contract spouses have the right to establish the regime of
separation of property and things that will be given to a specific person of the spouses.
The things given to both of the spouses are considered to be the joint matrimonial
property of the spouses.

The portion of each spouse in the joint property donated may also be defined in
the marriage contract. For example, “the spouses” portion of the total given property
will be equal” or “2/3 will belong to a wife and 1/3 to a husband regardless of what
property will be donated”.

The conclusion of a marriage contract with specific conditions greatly simplifies
the work of a judge when considering the separation of spouses’ property, as the
contract determines whom, how much, which part and what property was given at the
wedding and the court only has to fix these conditions in the court decision.

Moreover, if one of the parties does not fulfill the terms of the contract
voluntarily, the court may compel this by dividing the property of the spouses under the
application of one of them, taking into account the terms of the marriage contract.

It may be said that today the marriage contract in Ukraine is not essentially a
contract. [t is something like a will: it determines only the legal regime of property which
becomes the property of a particular member of the family after a certain legal fact.

Legal regulation of property relations of the spouses in the international family

law may provide contractual or legal regime of the spouses’ property. The contractual
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legal regime of the spouses’ property arises from result of the marriage contract. In the
countries of Western Europe and the United States, the division of property between
husband and wife is a common practice, and there the marriage contract is often
concluded by the persons who want to marry.

In particular, the contract establishes provisions regarding the rights of
husband’s and wife’s property, which belonged to them before marriage, the property
gained during the marriage, and sometimes the property sanctions in case of divorce
are provided for in the contract as well. In case of dispute between the spouses, the court
will operate not by the provisions of law, but by the provisions of the marriage contract.

In general, the current matrimonial law of foreign countries regulates in detail
the essential conditions of a marriage contract and possible options for their choice by
the parties, thus, adhering to the fundamental principle of private law - the principle of
autonomy of the parties’ will (for example, the Civil Code of France establishes at least
six options of legal regimes of the spouses’ property (art. 1497), different variants of the
marital administration, and also provides certain restrictions of freedom of the marriage

contract).

Yulia Fedorchuk

Ivan Franko National University of Lviv

DIGITAL EVIDENCE: CONCEPT, FEATURES AND PLACE IN THE SYSTEM OF
PROVING

We live in the century where technology is an integral part of the daily lives.
Rapid development of information technology, computer networks, new modern
methods and devices for collection, storage, fixation, keeping, processing as well as
transferring information touch upon all spheres of human activity, affecting also the
evidence base in civil cases. The data fixed by information technology devices (memory
cards, mobile phones, servers, Internet etc.), have become increasingly important in the
proving of one or the other circumstance, which in modern literature are called digital
evidence. The increasing of civil cases where digital evidence is presented to the courts
is one of the consequences of informatization of society. Thus, taking into account the
increasing role of digital evidence as well as the latest changes to the Civil Procedure
Code of Ukraine (hereinafter - CPC of Ukraine), it is important to determine its place in

the system of proving.
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On December 15, 2017 a new edition of the CPC of Ukraine came into force
simultaneously with the commencement of the work of the new Supreme Court. The
new edition expanded the list of means of proving and determined digital evidence as
an independent form. Thus, according to Article 76 of the CPC of Ukraine, the evidence
is any data on the ground of which the court determines the presence or absence of
circumstances (facts) that establish the denial and claims of the participants of the case,
and other circumstances relevant to the resolution of the case. These data are
established by written, material and digital evidence; statements of experts; testimony
of witnesses. Such an approach is determined by the peculiarities of the sources of
evidence and, correspondingly, the separate procedure of submission, examination and
evaluation (procedures of submission, examination and evaluation of material as well
as written evidence do not fully take into account the peculiarities of digital evidence).

By the entry into force of the new edition of the CPC of Ukraine two main
approaches concerning the place of digital evidence in the system of proving had existed
in the science of civil process:

1) modern sources of information are covered by already well-known means of
proving and they must be referred to either material or written evidence;

2) modern sources of information have significant peculiarities, which should be
reflected in the procedural law, consequently, it is necessary to refer them to separate
means of proving.

The second approach was supported by the legislator, which was reflected in
Article 76 of the CPC of Ukraine.

As to the concept of digital evidence, in accordance with Article 100 of the CPC
of Ukraine, digital evidence is information in electronic (digital) form, which contains
data on circumstances relevant to the case, in particular:

1. electronic documents (including text documents, graphic images, plans,
photographs, video and audio recordings etc.);

2. web sites (pages);

3. text, multimedia and voice messages;

4. metadata, databases and other data in electronic form.

Such data may be stored, for example, on portable devices (memory cards,
mobile phones etc.), servers, back-up systems, other places of data storage in electronic
form (including the Internet).

Thus, the following conclusion can be made: the list of sources of information
covered by the concept of "electronic evidence" is not exhaustive, which, in my opinion,

is a progressive step, taking into account technical progress and the possible emergence
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of new types of digital evidence and sources of information, where such evidence can be
stored.

In my opinion, the features of digital evidence that show their special nature are
the following:

1) existence in intangible form;

2) the need to use technical devices for their direct perception;

3) availability of technical carrier of information;

4) possibility of copying or moving to another carrier without losing the
characteristics - without losing content and specific requisites etc.;

5) special status of the original of evidence.

Taking into account the above-mentioned features, we can talk about the
peculiarities of the use of digital evidence as a special means of proving in civil process.

To conclude, it should be noted that due to the digital age as well as rapid
technological progress, civil justice must meet the realities of time. Ukrainian legislation
should respond to the challenges of digital reality and develop along with the world. The
attribution of digital evidence to separate means of proving in the new edition of the
CPC of Ukraine will provide new legal judicial opportunities in the field of judicial
protection and bring practice closer to the development of modern society, since it takes

into account the achievements of science and technology.

Mariya Mormil

Ivan Franko National University of Lviv

LEGAL NATURE AND FEATURES OF FINANCIAL SERVICES CONTRACT

The financial services contract occupies an important place in the system of
service contracts among the significant amount of binding legal relationships. This state
of affairs is stipulated by the market development tendencies of the mentioned services
and the specifics of this transaction elements. Taking into account the growing needs of
market participants in the quality and variety of services, financial intermediation on
taking on more universal forms.

Issues of the financial services contract in domestic and foreign literature have
been researched by such scholars: M.M. Agarkov, S.S. Alekseev, O.V. Dzera, L.V.
Zhilinkova, R.A. Maidanyk, M.1. Braginskyi, N.V. Drozdova, S.S. Svyatoshnyuk and others.

[tis commonly believed that the financial services contract falls into the category

of the mixed ones. This is substantiated by the fact that it combines the types of certain
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civil-contractual relationships, such as insurance, trust management of financial assets,
lending etc. However, the arguments to support this viewpoint only specify that the
financial services contract covers a wide range of services provided on the basis of the
corresponding type of the contract.

The financial services contract is an independent type of contracts, which
mediates relations between different subjects of legal relationship (both natural
persons and legal entities), concluded in order to satisfy one of the participants (the
provider of financial services) the financial needs of the other (consumer of financial
services, client) at his own expense, client's account or at the expense of the borrowed
financial resources of other consumers, in accordance with the current legislation, for
the purpose of profit, saving the assets value or achievement of social result from such
services sale.

The analysis of the legal acts provisions provides an opportunity to reveal a
general reflection of the financial services contract nature. Applying these provisions,
one can distinguish specific features of the financial services contract, namely:

1) the existence of the determined by law composition of this obligation subjects
- the executor (service provider) and the customer. Due to the limited by law range of
executors, exclusively legal entities and natural persons - entrepreneurs who are
registered in the established by law order as financial institutions or which are not
related to financial institutions in accordance with the law can provide financial
services. Any subject of civil law - the consumer of such services - a business entity or
a natural person - may be a customer;

2) the right to provide a certain financial service should be based on the rules of
the law, the articles of incorporation of the service provider and, in cases determined by
law, on the basis of the corresponding license granted by the authorized agency of the
executor;

3) the presence of a specific object - an instrument, with which a financial
service is provided (funds, securities and some other types of values). The legislator
calls them financial assets;

4) the provision of financial services is carried out on the basis of a preliminary
order of such a service consumer. That is, the obligation to provide the financial service
does not arise until the consumer entrusts the executor with the appropriate action (to
provide the service);

5) the financial service is provided in the course of carrying out the professional
activity of the service provider. The main content of this professional activity consists of

two obligatory elements: a) commercial purpose (the purpose of obtaining profit or
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preservation the real value of financial assets and the establishment of the imperative
payment nature of these transactions); and (b) the banking, insurance or investment
nature of the operations that provide the circulation of financial assets, that is, repeated
or systematic execution or with the intention of their continuing conduct, indicating the
professional nature of their commission in accordance with the requirements of the
relevant financial services market;

6) the financial service payment is reflected in the receipt of profit or the
preservation of the real value of financial assets. Profit is a characteristic feature of
entrepreneurial activity, that indicates the presence of an entrepreneurial nature of the
financial service provision, which is necessarily based on the payment of such a service.
At the same time, this approach is somewhat overly categorical, since in some cases, the
actual implementation of deposit operations may foresee certain financial services free
of charge because of their nature.

7) the inherent nature of the trust (fiduciary) in the provision of the considered
service, which lies in the establishment of additional requirements to the service
provider regarding the care of the interests of the customer. Such an orientation of the
service involves the actions of its provider solely or mainly in the interests of others (in
particular, the client), informing the client sufficiently for timely making decisions by
the customer in case of interests conflict, the threat to his interests etc.

The financial services contract has many common features with the services
contract and is its version. On the basis of the analysis made, and detection of features
of the financial services contract, the following definition can be proposed:

The financial services contract is an agreement, according to which a service
provider (a financial institution or a sole proprietorship) carries out transactions with
financial assets in the interests of the customer of the service or a third party at his own
expense, or the customer's account of the service, - and in cases stipulated by law - at
the expense of the borrowed from other persons financial assets, in order to gain a profit
or maintain the real value of financial assets; the customer of the services (the client), in
his turn, is obliged to pay the specified service, if it is not contrary to the contract

provisions.
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Olena Lubchuk

Ivan Franko National University of Lviv

SOCIAL PROTECTION OF LOW-INCOME FAMILIES IN UKRAINE

Definition of the concept of social protection in the theory of social security law
includes the purpose of the specified phenomenon - protection of individuals from the
adverse effects of social risks. According to Professor K.Gusov, social protection is a form
of social policy of the state, aimed at material support of certain categories of citizens in
order to equalize their social status in the event of socially significant circumstances.
But, despite quite different points of view, regarding the content of the concept of social
protection, all scholars unanimously agree that its main task is to protect a person from
the adverse effects of socially significant circumstances or social risks.

From the economic point of view, poverty is a social risk, in the occurrence of
which low-income families are eligible for social protection measures. The concept of
poverty means the impossibility to support the lifestyle inherent in a particular society
at a particular time due to lack of funds.

The main objective of all approaches of poverty analysis is primarily to
determine who are the poor households, individuals, or groups of individuals. In this
regard, a relative or absolute criterion is used to assess the poverty.

Absolute poverty entails the inability to meet the basic, minimum needs.
Relative poverty entails the inability to attain a standard of living adequate from the
perspective of the society, in which an individual lives.

For the purpose of supervision and monitoring of poverty indicators in Ukraine
the Methodology for Comprehensive Poverty Assessment was approved by Order of the
Ministry of Social Policy, Ministry of Economic Development, Ministry of Finance, the
State Statistics Service and the National Academy of Sciences of Ukraine No.
629/1105/1059/408/612 of October 08, 2012.

Multi-dimensional assessment of poverty by criteria was introduced for
monitoring the poverty situation:

- the poverty line, determined by the relative criterion of 75% of median level of
the average equivalent total costs per capita;

- the extreme poverty line, determined by the relative criterion of 60% of
median level of the average equivalent total costs per capita;

- the absolute poverty line, determined by the criterion of minimum subsistence

level;
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- the absolute poverty line, determined by the criterion of the cost of the daily
consumption at the level of USD 5.

It is also rather important to determine whether benefits provided to low-income
families effectively reach the target groups. Having analysed our social security
legislation, we can come to the conclusion that a wide list of social benefits shows a de-
veloped system of social protection of low-income families, but it provides no basis for
conclusions about the quality and effectiveness of these benefits.

Nevertheless, it should be pointed out that during the last years some positive
results regarding the improvement of living standards and poverty reduction have been
achieved.

In 2014-2015, a radical reform of subsidies was implemented. Subsidies are
granted in the amount of difference between the cost of utility services within social
norms of using the services considering the benefits provided under the law, and the
amount of mandatory interest payment determined by the Cabinet of Ministers of
Ukraine. The reform was aimed at simplifying the procedures for obtaining housing
subsidies and strengthening social protection of low-income households in terms of
raising prices and tariffs for utility services.

Taking into consideration new challenges and demands, it is important to state
that the improvement of the social care system in Ukraine is associated with the
expansion of international cooperation and the use of foreign experience in this area.
Besides, social security problems cannot be resolved only through international
assistance without improving the whole system of social care.

The experience of developed countries proves that the improvement of the
quality of social services requires a competitive environment, access to budget funding
for state-owned, municipal and non-governmental institutions. Consequently, the
reforms should be focused on the implementation of reasonable social standards,
optimisation of administrative costs and their transparent use, establishment of the
social services market.

At the same time, it should be emphasized that social protection policy in Ukraine
needs to be conducted in the direction of creating economic and legal conditions for
reducing poverty among the working population. In this direction, the following steps
should be taken:

- building up an efficient information strategy aimed at young people, including
functioning personal advice, recommendations for individual action plans, including
individually-tailored support systems;

- adoption of support measures for labor market integration;
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- the creation of conditions and opportunities to return to the process of
education, promotion of entrepreneurship and self-employment.

To sum up, it should be noted that one of the core challenges of social protection
policy in Ukraine is not only to ensure really effective benefits, but also to enable the
population to take control over their own welfare. There should be a move from fighting
poverty caused by income inequality to solving poverty issues caused by the lack of
opportunities, primarily, by creating proper conditions for reducing poverty among the

working population.

Zoryana Shcherba

Ivan Franko National University of Lviv

CHARACTERISTIC OF THE BASIC EMPLOYER’S RIGHTS UNDER THE DRAFT
LABOUR CODE OF UKRAINE

Currently, the Draft Labour Code of Ukraine is registered in the Supreme Council
of Ukraine. Some innovations [of the Draft Labour Code of Ukraine] have a significant
effect on the legal status of the subjects of labour relations, in particular, specify and
expand the rights of the employer, which is one of the main subjects of such relations in
Ukraine, since it is his activity that is aimed at filling the labour relations with real
content: the employer creates new jobs, organizes and creates conditions for the
attraction of hired labour, provides labour rights and social and labour guarantees of
employees, etc.

Unlike the current Code of Labour Laws (CoLL), the Draft Labour Code of
Ukraine clearly defines the notion of employer, its rights and responsibilities. Thus,
according to part 1 of Article 23 of the Draft Labour Code of Ukraine, the employer - “is
a legal entity (enterprise, institution, organization) or an individual who, within the
framework of labour relations, uses the labour of individuals". Also, the Draft Labour
Code of Ukraine specifies the conditions, under which a particular individual or legal
entity can be considered as employers in accordance with Code's rules. According to
para. 2, 3 and 4 of Article 23 of the Draft Code, the individual who has full legal capacity
may be an Employer; a legal entity can be an employer irrespective of the
organizational-legal form, the form of ownership, branch affiliation, subordination and
other features; the powers of a legal entity as an employer are exercised by its
authorities and officials in accordance with the legislation, its incorporation documents

and normative acts. In case of exercising individual powers of the employer in relation
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to certain employees by the general meeting, incorporation documents or normative
acts of the employer, adopted by the general meeting, a permanent body or an official
who resolve urgent issues related to the implementation of the employee's rights and
the fulfillment of the duties is determined. The absence of such a body or official or the
temporary absence of an official cannot be an obstacle to the exercising of the
employee's labour rights.

The core of the employer's legal personality is labour rights and duties. Among
the basic rights of the employer, the draft Labour Code of Ukraine (Article 25) defines
the following ones: the right to recruit workers, including by testing in cases determined
by law; the right to enter into, change and terminate employment contracts with
employees; the right to demand from the employee the proper performance of work in
accordance with the terms of the employment contract, observance of the rules of
internal labour regulations, regulations of the employer, rules of labour protection,
careful treatment of the property entrusted to him; the right to conduct collective
bargaining for the purpose of concluding collective agreements, contracts; the right to
encourage employees according to the results of work; the right to apply disciplinary
punishment to employees guilty of violating their labour duties; the right to
compensation for the damage caused by an employee as a result of his labour duties
violations; the right to adopt normative acts; the right to establish employers'
organizations.

The Draft Labour Code of Ukraine, in addition to the above, specifies the rights
and restrictions of the employer in the context of the procedure for taking employees
on work. Thus, Article 26 of the Draft Code defines the employer's right to the selection
of employees, and specifies that the employer is entitled to employ persons who directly
address him or with the assistance of a central executive body, which implements state
policy in the field of employment and labour migration, its territorial bodies or subjects
of entrepreneurial activity, which have the right to provide services employment
intermediation. At the same time, during the selection of employees, the employer is
prohibited from imposing any requirements of a discriminatory nature, including in
advertisements (ads), in particular; he has no right to demand from persons seeking for
job, the information about their civil status, private life and other information unrelated
to professional activities. In cases stipulated by the legislation, statutory documents or
normative acts of the employer, by collective agreement, selection among the candidates
for a job is carried out by the employer on a competitive basis.

Additionally, Article 29 of the draft provides that the employer has the right to

free choice among candidates for a job (vacant position).
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Groundless refusal to hire an employee is prohibited. Once again, as in the
current CoLL, the concept of "groundless refusal to hire" is not specified, which,
accordingly, gives rise to the ambiguity in the interpretation of this rule, which, in turn,
may lead to problems concerning its application.

One of the most important and most controversial innovations in the Draft
Labour Code, is the rule for monitoring the performance by employees' their duties. In
particular, Article 30 of the Draft Labour Cade stresses that: “The employer has the right
to inspect the performance of labour duties by employees, including the use of technical
means, if it is caused by the peculiarities of production, with the obligatory warning of
the employees about their use. In conducting such an inspection, actions that degrade
honor and dignity or violate other rights of the employees shall not be permitted”.

The emergence of this rule is justified by the following factors: employers and
business owners rightly believe that each employee has to perform his duties in good
faith, and the administration has the right to control the work process in order to
prevent violations of labour discipline, misuse of working time and property of the
enterprise, information security etc.

However, labour law experts express their concerns about the introduction of
this article, in its current form, arguing that the introduction of control with the using of
technical means may create unjustified pressure on employees in the process of
carrying out their work. Furthermore, this norm does not entirely correspond to the
provisions of the Constitution of Ukraine, since Article 31 of the Constitution of Ukraine
guarantees everyone the right to privacy of correspondence, telephone conversations,
telegraph and other mail. Exceptions can only be established by court in cases
determined by law, in order to prevent a crime or to find out the truth during the
investigation of a criminal case, if it is impossible to obtain information in another way.

Therefore, the Draft Labour Code of Ukraine defines a number of basic
employer's rights, including the right to recruitment such as by testing, in cases
determined by law, the right to enter into, change and terminate employment contracts
with employees; the right to demand from the employee the proper performance of
work in accordance with the terms of the employment contract, observance of the rules
of internal labour regulations, regulations of the employer, rules of labour protection,
careful treatment of the property entrusted to him; the right to conduct collective
bargaining for the purpose of concluding collective agreements, contracts, etc.; the right
to encourage employees according to the results of work; the right to apply disciplinary
punishment to employees guilty of violating their labour duties; the right to

compensation for the damage caused by an employee as a result of his labour duties
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violation; the right to adopt normative acts; the right to establish employers'
organizations, the right to free choice among candidates for a job (vacant position), the

right to inspect the performance of employees' employment duties.

Khrystyna Tsymbaliuk

Ivan Franko University of Lviv

DISCLOSURE OF THE THIRD PARTY FUNDERS IN THE INTERNATIONAL
INVESTMENT ARBITRATION

The increasing phenomenon of private funders in international investment
arbitration raises legal and ethical concerns which are largely unregulated by the
provisions of major arbitral institutions. Given the prohibitively high cost of
international investment arbitration, third-party funding permits a certain ‘levelling of
the playing field’ between the parties to a dispute.

Nevertheless, by introducing an additional player to the dispute, third-party
funding may adversely affect the arbitral process. This paper explores the issues raised
by third-party funding in international investment arbitration and highlights the need
for a disclosure regime to preserve arbitrators’ impartiality and independence.

First of all, the tribunal has the power to order disclosure of the third party
funders.

As is generally known, the tribunal is empowered to determine its own
competence due to the Kompetenz-Kompetenz principle [Art. 23 UNCITRAL Model Law;
Art. 41 (1) ICSID Conv; Albert Jan van den Berg, p. 224; Fouchard, pp. 395-397; Park p.
75; Jarvin, p. 515, APPLICABLE LAW IN INVESTOR-STATE ARBITRATION BY ANTONIO R. PARRA].

It is worth mentioning that Kompetenz-Kompetenz principle is a universally
recognized principle of international arbitration law due to the case of Lao Holdings N.V.
v. Lao People’s Democratic Republic [I], ICSID Case No. ARB(AF)/12/6, Interim Ruling
on Issues Arising Under the Deed of Settlement, 19 December 2014, para 26,27].

No doubt that such a disclosure provides efficiency, and impartiality to the
proceedings, moreover, identifies the true party to the case and avoid a conflict of
interest for the arbitrator as a result of the third party funding.

Firstly, if the tribunal knows of the funding and the funder's identity, it is clear
that there is no conflict of interests between the funder and a member of the tribunal.
Secondly, the tribunal is able to consider whether, in all the circumstances, it is

appropriate to make an order that the funder should adhere to the arbitration
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agreement for the purposes of costs, failing which the claimant should provide security
for the respondent's costs.

Moreover, one of the effects of third party funding is that respondents have to
consider whether the claim against them is funded and, if so, the implications.
Depending on the funder's identity, the funding of a claim may lead the respondent to
think twice about jumping to the conclusion that it is meritless or that it can outspend
the claimant.

Thought, investor-state arbitral tribunals have been inconsistent with the need
to disclose third-party funding.

»  The tribunal in Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v.
Turkmenistan (ICSID Case No. ARB/12/6) ordered the Claimant to disclose the source

of its funding and the identity of its funder. It also ordered it to disclose the terms of its

internal arrangement with the funder.
» Inthe Oxus Gold plc v. Republic of Uzbekistan, an UNCITRAL case, however,
the tribunal explicitly indicated that the nature of funding did not affect the proceedings.

Therefore, it indicated that the terms of the funding agreement were irrelevant.
»  In EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic (ICSID Case
No. ARB/14/14), the tribunal ordered the Claimant to disclose the identity of its funder.

Namely, the tribunal demanded the disclosure of third-party funding arrangements in

order to determine if such data could affect the independence of the arbitrators.
However, the terms of the funding agreement itself did not have to be revealed. The
same reasoning was applied in RSM v. Saint Lucia (ICSID Case No. ARB/12/10).

»  The Respondent in the PCA case South American Silver v. Bolivia, (PCA Case
No. 2013-15) demanded the disclosure of third-party funding terms and the identity of

the funder. However, the tribunal did not deem it appropriate nor necessary for the
disclosure of this information.

»  The tribunal in loannis Kardassopoulos & Ron Fuchs v. Georgia (ICSID Case

No. ARB/05/18) declared that the third-party funding arrangement was irrelevant to
determining the amount of recovery of Claimant’s costs. The two annulment committees
in the two ICSID cases, RSM v. Grenada (ICSID Case No. ARB/05/14) and ATA v. Jordan,
(1ICSID Case No. ARB/08/2) applied the same reasoning.

»  The only case where disclosure of third-party funding arrangement terms

and the identity of the third-party funder was required was in the ICSID case S&T 0il
Equipment & Machinery Ltd v. Romania (ICSID Case No. ARB/07/13). This case was also
litigated before U.S. courts. As the dispute concerned the terminated ICSID proceedings

due to non-payment by the funder, such terms were deemed relevant by the U.S court.
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Arbitration rules are slowly adapting and updating to the existence of third-
party funding in international arbitration. The rules tend to establish the principle of
disclosure of third-party funding.

Furthermore, the 2017 SIAC rules consecrate three different articles to third-
party funding. Among the additional powers of the tribunal, in Article 24, the SIAC rules
prescribe the right of the tribunal to order the disclosure of third-party funding. Namely,
the arbitrators can order the disclosure of the identity of the funder and/or the source
of the funding. It also allows the possibility of disclosing the interest of the funder in the
outcome of the proceedings. The same rules treat the issue of the costs of the arbitration
as well, of the parties and other relevant costs in its Articles 33 and 35 respectively.

To summarise, this is a plea for sense. It may be appropriate at times to order a
funded claimant to provide security for respondent's costs, but this should not be the
default position. It is much more important that claimants should not be dis-incentivised
from disclosing sensible, commercial funding arrangements with sensible, commercial

funders. Perfection is not an available option; this is a counsel of practicality.

Alyona Flak

Ivan Franko National University of Lviv

“CIVIL PROTECTION OF CONSUMER RIGHTS”

The Ukraine construction of socially - oriented economy brings to the fore the
citizens’ rights, because they become the basic value in society. The purchase of goods,
receiving certain services etc. is daily routine, which is faced by everyone, thus, it is the
state’s duty to provide a control over their quality.

In this regard, the question of customer rights protection acquires increased
relevance.

Consumers should be aware of their rights as consumers and the available
remedies if their rights have been violated. They should also have an easy access to
information as regards to product safety, quality and price comparisons. The State has
the responsibility to make this information, and, in particular, consumer rights
information, available.

According to the Law of Ukraine “On the Consumer Rights Protection” consumer
is an individual who purchases, orders, uses or intends to purchase, order, use products
for personal needs, that is not directly connected with entrepreneurial activity or with

accomplishing the duties of the employee. So, for instance, if a person buys any goods



Marepiasmm konpepeHnii, 20-21 kBiTHa 2018 poky, M. J/IbBiB

with further aim of reselling it in order to earn money, then he/she shall not be
considered a consumer and shall not seek protection under the legislation on the
consumer rights protection.

In accordance with the legislation, a consumer enjoys a number of rights:

- Right to the proper quality of the products.

The goods (or any services) are of a proper quality if they correspond to their
function, conditions (standards), that are set for the products or services of such a kind,
and satisfy the needs of the consumer.

The laws foresee:

- Defect - any disparity in the requirements of the legal regulations, conditions
of the contracts and the information about the product that is provided by the
manufacturer (or seller). Thus, during the warranty assurance the consumer has the
right to: 1) proportionate decrease of the price; 2) free-of-charge elimination of the defects
within the reasonable time; 3) refund of expenditure spent on the elimination of the
defects.

- Substantial defect - the one that makes it impossible or inadmissible to use the
product according to its purpose, that is caused by the manufacturer (seller) and
possesses at least one of the following features:

a) it cannot be eliminated;

b) its elimination requires more than 14 days;

c) it makes the product completely different from what is foreseen by the law.

The consumer has the rights to:

1) dissolute the contract and get the refund;

2) require to replace the product by the same or the analogue one.

- Right to return product of proper quality

The consumer has the right to exchange or return non-food product of proper
quality to the seller from whom he has purchased it, if the product does not satisfy
him/her with a form, size, shape, color. The consumer has the right to exchange and
return the product of proper quality within fourteen days after the purchase (the day of
purchase is not counted).

Exchange and return of a product of a proper quality is conducted in the
following cases:

e if the product was not used;

o if it still retains marketable condition;

e if it retains consumer appeals, seals, labels;
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e upon presentation of a settlement document issued to the consumer along with
the sold product;

e in case of exchange/return of product of proper quality purchased online, the
buyer covers return shipping costs.

- Right to information

The information of the product should be thorough, accessible and credible. De
jure such a rule exists in the Ukrainian legislation, though de facto it is not implemented
in some cases.

For instance, State Consumer Standard is not making this kind of information
available on their web site and only limited through other means. The Ministry of Health
disseminates some consumer related information to prevent diseases. But this is not
enough. Consumer information should be channeled to consumers in a much greater
extent either through government or non-government channels.

The consumer rights protection shall be conducted in several ways.

Most consumers are hesitant to take consumer disputes to formal courts,
especially when the value of the dispute is low. Therefore, Ukraine is taking into account
the experience of alternative dispute resolution, popular in EU countries to solve
consumer-business disputes.

For instance, consumer can apply to the State’s Department on the Issues of
Product Safety and Consumer Rights Protection. Also, worth-mentioning is pre-trial
regulation of the arguments between seller and consumer which includes a written
application to the seller or manufacturer with the information about revealed defects.

In case of ineffective negotiations with the seller, consumer has the right to apply
to court. The Article 22 of the Law of Ukraine “On the Consumer Rights Protection”
foresees the judicial mechanism of the consumer rights protection.

Liability for violation of the consumer rights protection legislation is foreseen
by the Civil Code of Ukraine as well as by the Law of Ukraine “On the Consumer Rights
Protection”.

In most cases the legislator sets fines, for example, for manufacturing or selling
products failing to comply with the requirements of regulatory documents or regulatory
legal acts concerning safety of consumer life, health and property and of environment;
selling products, manufacture and sale (performance, provision) of which is prohibited
by the public authority etc.

In conclusion, I would like to say that the protection of consumers as the main
participants of market relations in modern conditions is a priority. Though, the

Ukrainian legislation on the consumer rights protection has gone through several stages
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of the development and still needs certain improvements, the whole system functions

rather well, providing the citizens with necessary protection.

Sofia Kukhtiy

Ivan Franko National University of Lviv

SOME CONTROVERSIAL PROVISIONS REGARDING CRIMES AGAINST THE PERSON
IN THE THE SUPREME COURT'S OF UKRAINE PLENARY CLARIFICATIONS:
HISTORICO-LEGAL ASPECTS

The current criminal legislation of Ukraine, applied in deciding the court cases,
contains a large number of contradictions, gaps and inaccuracies, which causes
difficulties in understanding the legal norms and leads to violations of the constitutional
principles of equality before the law and the court and the rule of law.

Ensuring the uniformity and accuracy in the understanding and application of
abstract general norms and regulations by all courts of general jurisdiction is one of the
main tasks of the Supreme Court of Ukraine. Due to the clarifications, the Supreme Court
influences the formation of the relevant judicial practice and specifies the position of the
legislator. That particular fact determines the value and significance of the clarifications
as a special legal phenomenon.

Determining the legal nature of the The Supreme Court's Plenary Resolutions on
the application of legislation and their significance for law enforcement has always been
and still remains the subject of ongoing discussions.

As a general rule, the Supreme Court’s Plenary Resolutions are not considered
as the source of criminal law, without denying their significant role in the formation of
judicial practice.

However, despite their substantive role and authority, the resolutions often
contain contradictory, fragmentary, inconsistent provisions that not only provide
improper interpretation of legislative norms, but also contain the wordings that are not
in accordance with criminal law. This objectively generates pluralism of thoughts and
recommendations that does not contribute to the uniform and precise application of
criminal-law norms.

A number of clarifications of the Plenum contain provisions that violate the
fundamental principles of criminal-law qualification and the rules of overcoming the

competition of criminal-law norms.
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In particular, attention should be paid to the violation of the principle of “double
jeopardy” in the Resolution "On judicial practice in cases of crimes against life and
health" of February 7, 2003 No. 2.

Point 3 para.7 of the Resolution establishes the qualification of the intentional
homicide of a hostage committed by the person who seized or held him, both as an
intentional homicide with an aggravating circumstance and as a seizure of a hostage,
which caused grave consequences.

In the same way, the Supreme Court of Ukraine demands to qualify the
intentional homicide, combined with the rape of the victim or forcible sexual satisfaction
in an unnatural way - under point 10 part 2 of Art. 115 of the Criminal Code of Ukraine,
and under part 4 of Art. 152 or part 3 of Art. 153 of the Criminal Code as crimes that
caused particularly grave consequences in the form of death of the victim.

Furthermore, in case of following the position of the Plenum outlined in point 5,
para. 12, the intentional homicide or attempted murder of a person in connection with
the performance of his professional or civic duties (a state or public figure, an employee
of alaw enforcement agency or his close relatives, a judge, a people's assessor or a juror
etc.) committed in the presence of other aggravating circumstances provided in part 2
of Art. 115 of the Criminal Code, should be qualified under the relevant paragraphs of
part 2 of Art. 115 of the Criminal Code and the Article, which provides the liability for
encroachment on the relevant victim (AA. 112, 348, 379, 400, part 4 of Article 404,
Article 443 of the Criminal Code).

Consequently, in fact, the Supreme Court of Ukraine creates rules that foresee
double incrimination of one and the same socially dangerous act.

In reference to the clarifications concerning crimes against sexual freedom and
sexual integrity, the 2008 Resolution of the Plenum of the Supreme Court mainly takes
into account the theoretical observations of scientists and the shortcomings of the 1992
Resolution, but it still retained certain controversial positions regarding the content of
the features of certain elements of the crimes and their criminal-law qualification.

It is worth paying attention to the clarification of the concept “especially grave
consequences” given by the Plenum.

Firstly, point 6 para.11 of the Resolution states that the victim's pregnancy does
not constitute particularly grave consequences of the rape. However, the pregnancy of
the victim, if there are medical contraindications for it, may endanger the health or life
of the victim. A compulsory termination of pregnancy, which must be carried out by a

victim in order to prevent negative consequences for his or her life or health, can be


http://context.reverso.net/%D0%BF%D0%B5%D1%80%D0%B5%D0%B2%D0%BE%D0%B4/%D0%B0%D0%BD%D0%B3%D0%BB%D0%B8%D0%B9%D1%81%D0%BA%D0%B8%D0%B9-%D1%80%D1%83%D1%81%D1%81%D0%BA%D0%B8%D0%B9/forcible+sexual+satisfaction
https://www.multitran.ru/c/m.exe?t=221423_1_2&s1=%F7%F2%EE%20%EA%E0%F1%E0%E5%F2%F1%FF

Marepiasmm konpepeHnii, 20-21 kBiTHa 2018 poky, M. J/IbBiB

conditionally equated to severe bodily harm. There is woman's consent to abortion,
however, pregnancy is a result of committing a crime against her.

Secondly, the Supreme Court of Ukraine allows inconsistency, acknowledging
infecting a victim with a human immunodeficiency virus or another incurable infectious
disease that is dangerous to life as the particularly grave consequences of rape and
forcible sexual satisfaction in an unnatural way, but not including to this list pathogens
of other sexually transmitted diseases. Even more unwarranted this provision seems,
when we take into account, that liability for infecting with venereal disease is foreseen
by the separate article of the Criminal Code of Ukraine (Article 133). Sexually
transmitted diseases can cause severe consequences, in particular infertility and mental
disorders, as well as pathological changes in the development of children. In view of the
degree of public danger, the corresponding fragment of point 1 para.11 should be
worded in such a way: “as well as the infecting a person with a human immunodeficiency
virus or a pathogen of another incurable infectious disease that is dangerous to human
life or pathogens of other sexually transmitted diseases (venereal diseases)”.

Of course, only a few of the controversial positions of the Supreme Court’s of
Ukraine Plenary are listed above, but in general, with regard to the widespread use of
the clarifications made by the Plenum as the basis for adopting court decisions, it is
extremely important to ensure their consistency, the absence of internal conflicts and

compliance with the general theoretical provisions of criminal law.

Kylyna Zabrodska

Ivan Franko National University of Lviv

EXPERT’S OPINION IN CRIMINAL PROCEEDINGS

The expertise features prominently in judicial proceedings in general, remains
central in the prooving process and in criminal proceedings in particular. Expert’s
opinion is the most frequent way of the specialized knowledge application. Taking into
account the peculiar subject, special knowledge, methods and technical remedies of
their implementation, on practical and subconscious level, the special significance of the
expert’s opinion in criminal proceedings, which, de-jure, does not comply with the
legislative postulates, is developed. This issue will be overviewed hereunder.

As defined under the Criminal Procedure Code of Ukraine as of 2012, namely
under the p. 1, A. 101, expert’s opinion is defined as a detailed description of the

examination carried out by the expert, as well as the conclusions of such an examination
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and credible responses to the questions posed by the person who involved the expert
or the investigating judge or court assigning the expertise conduction. The scholars
agree to this definition and believe it to be the auspicious one, mentioning, that it defines
the peculiarities of the expert’s opinion and its procedural meaning. There are a lot of
definitions, proposed in the science for the notion under consideration, and we believe
all of them are based on the legal one, set forth in the Criminal Procedure Code of
Ukraine.

However, the abovementioned definition exclusively concerns the written
document, which is admitted to the case records, assessed and recognized (if
appropriate) an evidence in the case. In our opinion, also worth mentioning are the
clarifications of the expert, which are provided in the oral form, during the experts’
questioning in court. We refer to the right of court, foreseen under p. 1 A. 356 of the
Criminal Procedure Code of Ukraine, upon the request of the party of the criminal
proceedings, injured party or on its own initiative summon the expert for the
questioning to provide the clarifications of the opinion. The points of view in the
scientific literature, concerning the nature of these clarifications differ, in particular,
Panko N. call them the remedy for the expert’s opinion evaluation, while Davydova D. -
the method of the experts’ opinion evaluation. At the same time, questioning of the
expert - is the possibility for him to explain separate aspects of the examination, clarify
the conclusions, methods, technical remedies applied etc. The expert may also explain
the grounds for such conclusions, calculations, research. Therefore, from our
prospective, the expert’s clarifications shall also be included in the notion of the expert’s
opinion, since they are fixed in the records of the proceeding, and, most important, may
significantly influence the evaluation of the credibility and relevance of the opinion as
evidence in the proceeding. Taking everything into consideration, we consider feasible
to single out two definitions of the expert’s opinion notion: (1) in the strict sense: as the
written document, composed and filed in accordance with the requirements of the
Criminal Procedure Code of Ukraine; and (2) in the broad sense, which includes the
documented written opinion, as well as the provided during the questioning
clarifications.

Reverting to the meaning of the expert’s opinion in criminal proceedings, first of
all, it is worth emphasizing, that the Criminal Procedure Code of Ukraine sets forth the
absence of previously prescribed value of evidence, in particular the value of the
expert’s opinion. Though, interesting to know, that in XIX century, the comprehension
of the expert’s opinion as an absolute prevailed, and the opinion was regarded to require

no evaluation by the judicial bodies, taking into account its nature. However, the opinion
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on the particular significance of the expert’s opinion is widely expressed in the
literature, which is also based on the p. 10, A.101 of the Criminal Procedure Code of
Ukraine, that emphasizes the auxiliary of the expert’s opinion for the bodies and
persons, leading the proceeding, but, unlike other sources of evidence, the dissent with
the expert’s opinion, shall be motivated in the procedural decision. We agree to the
above statement, however, exclusively in the aspect of its recognition as a special,
distinctive feature of the expert’s opinion, among the other sources of evidence, but not
as an indication of the prevalence of the expert’s opinion, as the evidence source. We
agree, that the expert’s opinion may have the distinguishing value on the early stages of
criminal proceedings, but it may also lose it with the development of events and
establishment of the new facts.

While continuing the topic of the evaluation of the expert’s opinion, as the source
of evidence in criminal proceeding, it is worth mentioning the evaluation criteria.
Definitely, the general criteria of the evidence evaluation, in particular relevance,
admissibility and credibility. Besides, the Supreme Court Plenum has accurately set
forth the criteria for the evaluation of the expert’s opinion in its Ruling No.8 as of
30.05.1997. According to these criteria, and the others, expressed in the literature, we
regard as feasible to highlight the following additional criteria: argumentativeness
(validity), exhaustiveness, academicity and competence, legality.

The expert’s opinion in criminal procedure has evolved in its nature and
currently constitutes one of the evidence sources, with peculiarities, conditioned by the
special subject, knowledge, methods and remedies. The expert’s opinion, doubtlessly,
takes one of the central stages in the institute of proof and is worth of particular
evaluation, since it may become both - one of the fundamental credible evidences, and

the source of the transmission of the criminal proceedings onto the wrong path.

Yaryna Ferenchak

Ivan Franko National University of Lviv

PROBLEMS OF CRIMINAL QUALIFICATION OF THE CRIME «THE INTENTIONAL
MURDER BY A MOTHER OF HER NEWLY-BORN CHILD»

Traditionally, the intentional murder of a newly-born child is perceived by
society not as a mere criminal act - a murder, but as a deprivation of life of a defenseless
being that has come to life and needs support as well as assistance. However, the murder

of a newly-born child is not understood in all cases as especially grave crime. Thus, the
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intentional murder of a newly-born child committed by her mother according to the
Criminal Code of Ukraine is attributed to the murders with mitigating circumstances
(privileged killings).

In view of the historico-legal analysis, it has been established that in different
historical periods such a phenomenon as infanticide (filicide) was considered in
different ways: from the lack of liability for committing this type of crime (the Ancient
World) to its recognition as one of the most dangerous (XIII-XIV centuries), and later -
as an encroachment on life with mitigating circumstances (XX century).

Under the Ar.117 of the Criminal Code of Ukraine, the immediate (direct)
object of the crime is social relations in the sphere of the protection of the newly-born
child's life. The beginning of human life should be determined by the appearance of any
part of the child's body from the mother's womb during childbirth (or during cesarean
section), when there is an objective possibility to harm the child's body. Criminal
defense of human life begins with the onset of physiological birth or in cases of
encroachment on the child during caesarean section - with the achievement of 22 weeks
of fetal development. Person’s life ends as well as its criminal defense with the onset of
biological death - when the death of the brain occurs as a result of the final stop of the
heart.

The sign "newly-born child” should be considered as a period that begins from
the moment of birth and ends after the 28 full days of her life.

The objective side of the crime is characterized by: 1) actions - an
encroachment on the life of a newly-born child; 2) the consequences - in the form of her
death; 3) a causal relationship between the indicated actions and the consequence; 4)
the time and certain circumstances - this act can be committed only during childbirth
or immediately after delivery.

The murder by a mother of her newly-born child can be accomplished both by
action and through inaction. Active forms of committing this crime are: strangulation of
the child, compression of the legs when it is released from the mother's womb, closure
of the mouth and nose of the child with soft objects, drowning. Inaction forms of this
crime are: failure to take necessary action to preserve the life of her child, not giving the
child the necessary care when a mother had such an opportunity.

Frequently, there are problems with the terms used by the legislator in Ar. 117
of the Criminal Code of Ukraine.

The phrase "during childbirth" should be understood as the period of time when
an encroachment on the child's life is committed in the process of birth during natural

childbirth, natural premature birth, induced premature birth, as well as during cesarean
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section at the time of pregnancy for more than 22 weeks (when there is a negligible
influence on the body of the newborn) - up to the complete separation.

The phrase "immediately after childbirth" in the disposition of Art. 117 of the
Criminal Code is to be replaced by the phrase "after childbirth”, which should be
understood as a period that begins with the moment of complete separation of the child
and lasts for 28 days.

The subject of intentional murder by the mother of her newly-born child is
special: a woman who gave birth to a baby, is compos mentis and who at the time of the
crime reached the age of fourteen. The necessary special feature of the subject is its
biological quality - previous pregnancy and maternity.

The term "special psychophysiological state" refers to the woman's maternal
and postpartum condition, which consists in changes in the physiological, mental and
psychological spheres that lead to a relaxation or substantial restriction of the person's
ability to realize the actual side and the public danger of their actions (inaction) and (or)
freely manage them. Such a condition is available not in all cases of pregnancy and
childbirth and should be established through a comprehensive judicial psycho-
psychiatric examination in each case of infanticide.

The issue of qualification of accomplices in the investigated crime is one of the
most controversial. In the criminal-law literature, ambiguous approaches are singled
out as to the correctness of the accomplices qualification (participant, instigator,
organizer, accomplice).

Some scholars are supporters of the accessory theory of complicity, and note
that, in accordance with the provisions of the General Part of the Criminal Code of
Ukraine, the organizer, instigator and abettor are subject to criminal liability under the
article (part of the article) of the Special Part of the Criminal Code, which provides for a
crime committed by the perpetrator. Another group of scholars (0.M.Popov and others)
assert that complicity in the crime foreseen by the Criminal Code of Ukraine can not be
at all, since the law mitigation concerns only the mother.

When the complicity takes place, a mother of a newborn child, who was in a
special psychophysiological state, under the current criminal law, regardless of the role

she performed, is subject to liability under Art. 117 of the Criminal Code of Ukraine,

while the actions of the accomplices shall be qualified according to clauses 2 and 12 of
part 2 of Art. 115 of the Criminal Code (and if there are grounds - by other clauses of
part 2 of Article 115 of the Criminal Code).

Art. 117 of the Criminal Code of Ukraine is special with respect to part 1 of Art.

115 of the Criminal Code of Ukraine on a number of grounds. That is, the Code
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differentiates criminal liability for intentional murder, on the basis of the characteristics
of the subject of the crime.In such a case, liability is mitigated.

In conclusion, we would like to recommend to put the disposition of Art. 117 of
the Criminal Code in the following wording: "The intentional murder by a mother of her
newly-born child during the childbirth or after childbirth, if the mother was in a special
psycho-physiological state caused by child delivery, is punishable...".

Ivan-Rostyslav Shutka

Ivan Franko National University of Lviv

INTERNATIONAL FINANCIAL CONTROL: CONCEPTS, SUBJECTS, PRINCIPLES

The report reveals the essence of international financial control, its principles,
the subjects that carry it out, the definition of "international financial control".

International financial control is an integral part of international control and has
its own specific features, due to which separate funds are allocated. It is believed that
the statesbegan to exercise control before it was applied to this purpose by special
international control mechanisms by themselves. It is clear from this that internal
financial control has emerged much earlier than international financial control. This is
because the states initially tried to secure their own financial obligations by developing
their own control system, and then they began to create appropriate international
control bodies, organizations etc.

Some scholars, who devoted their works to international law, refer international
control to the implementation of international obligations, or consider it as a means of
securing international legal norms, the content of which lies in the actions of
international law actors in preventing violations of obligations and checking their
compliance, that is, consider it as one of the guarantees that exists in this branch of law.

Consequently, it can be assumed that international control fulfills a
precautionary function, that is, it helps to prevent acts of violations by states. Other
scholars determine international control over the actions of international law subjects
or bodies established by them that are carried out on the basis of international treaties,
and consist in verifying compliance of the state with the obligations undertaken to
ensure compliance with them.

It is worth paying attention to the opinion of R. Valeyev, who believes that
international control is based on generally accepted principles and norms of modern

international law of the subjects of international law or bodies established by them,
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which lies in verifying of the state’s compliance with international legal obligations and
in taking measures to implement them. But such a definition does not fully meet the
peculiarities of the implementation of international financial control, as a specific kind
of financial control. The purpose of international financial control involves taking
corrective measures, applying various sanctions to offenders, preventing violations, and
SO on.

The control exercised by the state itself, or rather its state bodies in the field of
finance, for the fulfillment of its international obligations, is in most cases subject to
internal financial control. Recently agreements, agreements on cooperation in the
sphere of control have been concluded between the relevant authorities of different
countries. On the one hand, international financial control is an integral part of
international financial law, or more precisely, its institution; on the other hand, it acts
as a kind of system of rules of internal financial control, and, therefore, as the institution
of financial law of each state.

The object of international financial control is a variety of social relations, which
are regulated both by the norms of international and national law of the states, as well
as the activities of states in respect of financial obligations,observance and provision of
law and order in the field of international finance.

Depending on the subject that is entrusted with control powers, international
financial control may be individual if a separate state exercises it, being entrusted with
such a function under an appropriate international agreement, — and collective, when
the subject acts as an international organization or an international body establishedby
the respective states. It is alleged that in this case international control is exercised by
one subject, for example, an international organization, but since its members or
founders are several states, it is considered to be collective, because the decision is made
collectively. With the development of international financial control, it is difficult to
determine both the features and the types of its forms and methods and their
consolidation in the relevant regulatory acts, preferably, such acts that have an
international nature. Different categories are used in international practice. Thus, the
forms or, possibly, more precise methods of international financial control can include
the exchange of information, the provision of consultations, supervision, verification.
International financial control is exercised both by the relevant state bodies that
exercise financial control in the territory of each individual state or for such purpose by
international bodies and specially established international organizations for its
implementation. In addition, international financial control is exercised by the domestic

authorities endowed with such powers. The Ukraine-European Union Action Plan,
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approved by the Cabinet of Ministers of Ukraine on 12 February, 2005, indicates the
need to promote the development of effective administrative capacity to prevent and
combat fraud and other violations of national and international foundations, including
the establishment of effective cooperative structures involving all relevant national
actors, as well as to ensure effective cooperation with relevant EU institutions and
bodies in the sphere of inspections and inspections related to the management and
control of EU funds. Firstly, we are talking about preventing violations as to national
funds in the documents. In my opinion, it is advisable to understand not onlystate
finances, but also other public finances, in particular, local finances, the finances of local
self-governmentbodies, and international funds in which international finances are
accumulated. Secondly, national entities, that are the relevant bodies with control
powers, will also exercise control over international funds and will carry out on-the-
spot checks and inspections related to the management and control of EU funds, namely,
they will exercise international financial control. The activities of certain international
organizations are directed not to directly implement international financial control, but
to organize the organization of internal financial control to. Each international
organization is created for a certain purpose, has its own tasks. Its activities include the
organization and implementation of international financial control in the relevant
specific field, such as currency, banking, etc.

In the context of the financial crisis, international financial institutions should
play an important role, since the efficient, targeted and legitimate use of international
finance depends on the correctness of its organization and conduct. Consequently, the
legal acts should clearly identify its subjects, their legal status as well as peculiarities of

their activities.

Mykola Babiy

Ivan Franko National University of Lviv

THE CONCEPT OF «UNAUTHORIZED CONSTRUCTION» UNDER THE LAWS OF
UKRAINE

The right of property is a central legal institution in any law-governed state. The
Constitution of Ukraine enshrined the principle of inviolability of the property right, the
right of everyone to housing, the opportunity to build, purchase or rent it.

Due to the changes in the legal, political and economic spheres, which took place

after the dissolution of the Soviet Union, the field of individual housing construction has
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started to develop rapidly since the proclamation of Ukraine’s independence.
Nonetheless, there is a minatory tendency of growth in the number of construction
activity sphere offenses, especially the increase in unauthorized construction scopes.

The concept of unauthorized (illegal) construction is fixed both in the legislation
of the Soviet period and in the current legislation of Ukraine. It is noteworthy that there
are certain discrepancies in the terminology of Ukrainian legislation norms, namely, the
consolidation of the terms «unauthorized construction» and «illegal construction». By
comparing Article 105 of the Civil Code of the Ukrainian SSR and Article 376 of the Civil
Code of Ukraine with the aim of eliminating the discrepancies, specialists reasonably
assert that «illegal» and «unauthorized» construction are identical concepts. The
identity of these concepts is also confirmed by philologists.

It is worth noting that the uniform concept of «construction» is also absent in
the current legislation of Ukraine. Some of the normative acts narrow this concept, the
others do expand.

Thus, Article 4 of the Law of Ukraine «On Architectural Activity» defines the
construction as a component of the range of works concerned with the creation of the
object of architecture, including new building-out, reconstruction, restoration, capital
repairs of the object.

The Law of Ukraine «On the Principles of Town Planning» uses the term «town
planning», which involve the prediction of population centres and territories
development, planning, building and other types of land use, projecting, construction of
objects of town planning, construction of other facilities, reconstruction of historical
inhabited settlements, together with the preservation of the traditional nature of the
environment, restoration and rehabilitation of the objects of cultural heritage, creation
of the engineering and transport infrastructure.

In conformity with international law the term «construction» covers:

- building works, including excavation and construction, structural alteration,
renovation, repair, maintenance (involving cleaning and painting) and demolition of all
types of buildings or structures, for example, airports, docks, harbours, inland
waterways, dams and works related to the provision of services, such as
communications, drainage, sewerage, water and energy supplies;

- the erection and dismantling of prefabricated buildings and structures.

Thus, in order to classify the object of civil law relations as an unauthorized

construction, first of all, it must be ascertained whether the one mentioned is immovable

property.
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The analysis of Article 376 of the Civil Code of Ukraine leads to the conclusion
that the concept of unauthorized construction is defined through the combination of its
essential features in the presence of which the real estate object shall be recognized as
unauthorized, namely if it is constructed or under construction:

1) on the parcel of land that has not been assigned for this purpose as
prescribed by law.

The High Specialized Court of Ukraine in civil and criminal cases (hereinafter -
«the HSCU») clarifies that the construction of the real estate object on the parcel of land,
not assigned for this purpose, is considered the construction of such facilities on the plot
of land not categorized as land for housing and public development, for example,
allocated for growing vegetables, mowing, grazing and so on.

2) without due permission or duly approved project.

The term «due permission» is generalized. Thus, in compliance with the
provisions of the Law of Ukraine «On the Regulation of Urban Development», urban
development subjects during the enjoyment of the land development right are bound to
follow urban development conditions and limitations while projecting and constructing
the objects.

3) with substantial violations of construction standards and regulations.

Taking into consideration the clarifications of the HSCU, substantial violations
of construction standards and regulations shall be understood as non-compliance with
architectural, sanitary, environmental, fire-fighting and other requirements and
regulations, as well as the change of certain structural elements of residential houses,
buildings, erections affecting their stability and safety. The definitions of such
construction standards and regulations are provided for by the Law of Ukraine «On
Construction Regulations», «On the Principles of Town Planning», State Construction
Standards V.1.1.7-2002 «Fire Safety of Construction Objects», the Law of Ukraine «On
Ensuring Sanitary and Epidemic Safety of the Population» etc.

In this context, it is worth noting that there are violations of other requirements
of the legislation during the construction works on the parcel of land that has not been
assigned for this purpose. First of all, this relates to the improper use of the parcel of
land; secondly, its unauthorized occupation; thirdly, the absence of due construction
permission or duly approved construction project because a person who wishes to
obtain a construction authorization shall attach a document certifying their right to
property or land use right to the application.

The above-mentioned list of features is exhaustive. Each of these features is

separate, therefore, the presence of at least one of them is sufficient to recognize the
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construction as unauthorized, which, in turn, results in the separate civil law
consequences onset because of the existence of such a real estate object.

In addition, the presented features differ in terms of substantive and qualitative
indicators. Thus, the first feature concerns the legal status of the land, on which the
construction takes place, the second and third relate immediately to the construction
object.

Consequently, on the basis of such a legal definition of unauthorized
construction it can be concluded that the recognition of an object of civil law relations
as unauthorized construction is only possible if such construction refers to the real

estate object and violates one of the provisions of Article 376 of the Civil Code of Ukraine.

Thor Ptashynskyi

Ivan Franko National University of Lviv

CONCEPT AND TYPES OF TIME LIMITS IN CIVIL LAW

The main normative and legal act regulating the order of time limits application
is the Civil Code (further - CC). Chapter 18 of the Civil Code establishes the general
provisions on time limits (period) which are applied to all legal relationship regulated
by civil law. Except Chapter 18 of the Civil Code of Ukraine, the time limits attributes are
defined by the Law of Ukraine “On Consumer Protection”, “The UN Convention on
limitation period in the international purchase and sale of goods” and other normative
legal acts.

A time limit shall mean a certain period of time, expiration of which deals with
action or event of legal significance. This definition is given by the legislator in Article
253 of the Civil Code of Ukraine. In addition, the same article establishes the concept of
a period that means a certain moment in time, which occurrence of action or event of
legal significance is linked with. The main difference between the “time limit” and “date”
lies in the following: the first is defined in years, months, weeks, days or hours, and in
some cases may also be defined by quarters, as half a month, or even minutes, the second
one, in turn, is defined by a calendar date or by reference to an event that must inevitably
occur.

There is a significant amount of criteria for classification of time limits in civil
law. For example, under different types of classifications such types of time limits are
singed out: by the sources of time limits (defined in laws, bylaws, contracts etc.); by legal

consequences (title, divestitive, dispositive); by assignment (time limits of civil rights
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implementation, time limits of duties performance, time limits of civil rights protection)
and others.

Civil law contains detailed rules on the calculation of time limits (date) (Chapter
V of the Civil Code of Ukraine). Article 253 of the Civil Code of Ukraine establishes the
rule for definition of time limits beginning. In accordance with this article, a time limit
shall begin on the next day after the calendar date or occurrence of the event connected
with its beginning. The rules of the end of time limits are fixed by civil law in Article 254
and differ depending on the chosen unit of time. A time limit, measured in years, shall
expire in the corresponding month and date of the last year of the time limit. In case the
expiration of a time limit measured in a month falls on a month where there is no
corresponding date (February 29), the time limit shall expire on the last day of the
month. A time limit defined by months shall expire on the corresponding date of the last
month of the time limit. A time limit defined as half a month shall be equal to fifteen days
and calculated according to the rules established for calculating the time limit defined
by the days.

Article 256 of the Civil Code of Ukraine reads that limitation of action is the time
limit when a person may file a claim for protection of his/her civil right or interest. Civil
law provides for two types of limitation of actions: general and special (shortened or
longer). General limitation of action shall be established for three years, special
limitation of action is applied only in case of direct prediction in the law and may be a
year, three months, a month or another time limit established by law. The parties to the
agreements have the right, by mutual consent, to increase the duration of both general
and special limitation actions established by law. The relevant condition for increasing
the limitation of action should be indicated both in the contract concluded by the parties,
and in other documents, which the parties exchanged before the conclusion of the
relevant agreement, and which will confirm the consent of the parties to increase the
limitation period.

Much attention is to be paid to the issue concerning cases, to which the limitation
of action doesn't extend. Thus, Article 268 of the Civil Code provides that limitation of
action shall not cover a depositor’s claim to a banking (credit) institution for restitution
of the deposit; a claim by an insurant (insured person) against an insurer to effect
insurance payment (insurance compensation) as well as other requirements provided
by the laws. An example of the latter one is article 391 of the Civil Code of Ukraine: “The
limitation period shall not be extended to the requirements for removal of the obstacles
that interfere the owner in exercising his right of enjoyment and disposal of the

property”.
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General and special limitation period under article 260 of the Civil Code of
Ukraine, shall be calculated by general rules for determining time limits established by
Aa. 253-255 of the Code. Generally, duration of a limitation period shall begin from the
day when a person learned or could learn about violation of his/her right or about a
person that violated the right. In case of a civil right violation or interest of a minor, the
limitation period shall start from the day of majority attainment by that minor, and for
obligations with the established time limit of performance, duration of a limitation
period shall begin upon the time limit of performance expiration.

There are certain circumstances that may result in the suspension or
discontinuation of the limitation period. The circumstances that stop the duration of the
limitation period include: irresistible force, moratorium, suspension of the law or any
other regulatory act that governs the respective relations; plaintiff’'s or defendant’s
service in the Armed Forces of Ukraine transferred into the state of martial law.
Discontinuation, in turn, is possible only in two cases: if a person commits an action
witnessing his/ her acknowledgement of a debt or another obligation; or if a person files
an action against one of several debtors, and if a subject of the action comprises only a
part of the claim to which the plaintiff is entitled.

As a result, the expiration of the limitation period may be the reason for the
abjudication, but only if its extension has been declared by the party to the dispute.
However, p. 2 of Article 267 of the Civil Code of Ukraine provides for the court to accept
a lawsuit on the protection of civil law or interest, regardless of the expiry of the
limitation period. Moreover, in case of the obligation fulfillment after the expiration of
the limitation period, the person shall not demand the return of the performed

obligation.

Tetiana Bentkovska

Ivan Franko National University of Lviv

IMPLEMENTATION OF OWNERSHIP

The Civil Code of Ukraine (Aa. 316,317, 319) establish(es) that the owner, at his
discretion, possesses, uses and disposes of his property, exercises his power to manage
it and has the right to perform any actions that do not contradict the law.

Thus, the subjective right of ownership is formed as a set of the three most
important competences : the right of possession, the right of enjoyment, the right of

disposal. The rights of possession, enjoyment and disposal arise in the owner
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simultaneously with the right of ownership. Typically, in the totality of rights, which
characterizes the right of ownership in full and reveals its content, may belong only to
the owner and no one else.

Separately, the right of possession, right of enjoyment and the right of disposal
may also belong to other persons - tenants, renters, etc., who exercise these rights only
with the agreement of the owner.

In this regard, it should be noted that the owner can make in relation to his chose
everything that is not prohibited by law, or does not contradict the social nature of
property. The will of the owner in enjoyment power over the chose that belongs to him
lies in the possession, enjoyment, disposal, management, etc. of this chose.

The owner has the right to use his property for entrepreneurial activity, except
in cases provided by law (A. 320 of the Civil Code of Ukraine). He can freely conclude
contracts with entrepreneurs, acquire and dispose of their property, participate in
foreign economic activity, open accounts in banks, etc. At the same time, restrictions of
the use of property rights related to public necessity as well as cases where property
causes damage to individuals, society, worsens the ecological and economic situation,
are admissible.

The owner’s right of chose is always exercised by his will and in his (own)
interest. It should be noted that the power over owner’s chose is certainly restricted.
While exercising his rights and performing his duties, the owner shall observe the moral
principles of society. He may take any action concerning his property, but they should
not contradict the interests of other subjects of private law.

The general principles of the right of ownership limits, contained in the
Constitution (A. 41), the Civil Code of Ukraine and other laws, are as follows: a)
establishment the public interest exclusively in the interests of the common good; b) on
the basis and in cases provided for by law; c) based on the equality of all owners, the
limits should be established not for individual owners, but for all; d) the possibility of a
court appeal for seizing the state property; e) fair compensation for the losses by the
state to the owner of property.

All owners are provided with equal conditions for exercising their rights. This
rule supplements the provisions of Art. 13 of the Constitution and Part 2 of Art. 318 of
the Civil Code of Ukraine, which foresee that all subjects of property rights are equal
before the law. By its nature, this rule is one of the legal guarantees of equality of the
conditions for the proprietors of their rights.

As envisaged in Part 4 of Art. 319 of the Civil Code of Ukraine, the property
obliges. This rule is complemented in Art. 322 of the Code, which stipulates that the
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owner is obliged to hold the property that belongs to him, unless otherwise provided
for by the contract or by law. According to Art. 323 of the Civil Code of Ukraine, the risk
of accidental destruction or accidental damage (spoiling) of property is run by the
owner, unless otherwise is determined by the contract or by law.

The state does not interfere in exercising the ownership right by the owner.
However, the impact on him is not exercised through direct administering, but indirectly
- through legal encouragement for owners to take certain actions, to ensure the
protection of civil rights of owners and other persons.

The activity of the owner may be limited or suspended, or the owner may be
obliged to allow property enjoyment by other persons only in cases and in order
established by law. This, on the one hand, means that the rights of the owner are
guaranteed (restriction, stopping, etc. of the owner's activity is possible only on the
grounds provided by law), and, on the other hand, - means that the rights of the owner
are not limitless and should be realized taking into account the interests of the whole
community.

Exercising of the right of ownership is enjoyed directly or indirectly. The first is
characteristic of private property subjects, the second - the subjects of the state
property (people of Ukraine, the state, territorial communities), who exercise their
rights through authorized persons.

As it was noted above, the value of the right to property consists in its reality,
that is, the possibility of real exercising of the ownership powers. The right of ownership
is exercised through the will and actions of the owner, which shall fully comply with
legal requirements, because the owner's rights to actions and actions themselves are
not one and the same thing. The difference between the content of subjective law and
its exercising consists, primarily, in the fact that the first includes only the possible
behavior of the authorized person, while the exercising of the right is the content of real,
concrete actions associated with the transformation of this possibility into reality. Thus,
we can come to the conclusion that the correlation between behavior that forms the
content of subjective law, and behavior that constitutes the content of the exercising of
right, can be represented as a correlation between possibility and reality.

Consequently, exercising of the right of ownership should be understood as a
complex of measures (active or passive actions) of the owner, aimed at realizing the
powers of possession, enjoyment, disposal and other rights that constitute the content
of the subjective right of ownership, with the due property for meeting legitimate needs

and interests of the owner.
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Viktoriya Melnyk

Ivan Franko National University of Lviv

LEGISLATIVE INNOVATIONS ON EMPLOYMENT OF FOREIGNERS IN UKRAINE

In terms of the increasing development of globalization and Ukraine’s
collaboration with other countries, the need for highly qualified personnel for a
qualitative competitiveness in the labor market arises. For this reason, employers are
attracting foreign citizens, hoping for a potential accretion of return and foreign
investment. An important role is played by vesting guarantees, rights and obligations of
foreign citizens in order to provide qualitative cooperation of the parties.

First of all, the Article 26 of the Constitution of Ukraine proclaims that foreigners
and stateless persons staying in Ukraine on legal grounds shall enjoy the same rights
and freedoms and bear the same duties as citizens of Ukraine, except as restricted by
the Constitution, laws, or international treaties of Ukraine. Part 1 of Article 42 of the law
“On Employment of Population” (further - the Employment Law) mentions that
employers have the right to use the work of foreigners and stateless persons on the
territory of Ukraine by authorization of the territorial bodies of the central executive
authority, implementing the state policy in the province of employment and labour
migration. With the expiration of the Resolution of the Cabinet of Ministers of Ukraine
"On Issuance, Extension and Cancellation the Authorization for the Application of
Labour of Foreigners and Stateless Persons", the authorization stipulation for a
foreigner or a stateless person because of the lack of skilled employees abling to perform
a definite type of work disappears. Thus, the legislator equates the right of employment
for foreigners and citizens of Ukraine.

The novel in Part 2 of Article 42 of the Employment Law is the concept "foreign
highly paid professionals”, invoked to foreigners or stateless persons, whose salaries
comprise at least 50 minimum wages. They are able to hold two or more offices. An
important legislative innovation is the obtaining of pluralism authorization at the main
place of work. In this way, the effectiveness and timeliness of the tasks will increase,
since there will be no need for waiting the authorization obtained by the central
executive body.

Under Part 2 of Article 42-1 of the Employment Law, the concept "special
categories of foreigners and stateless persons” is introduced. These categories include:

1) foreign highly paid professionals;

2) founders and / or participants, and / or beneficiaries (controllers) of a legal

entity established in Ukraine;
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3) graduates of the universities,that are in the first hundred of the world’s rating
of universities in accordance with the list established by the Cabinet of Ministers of
Ukraine;

4) foreign workers of creative professions;

5) foreign IT professionals.

The requirements connected with mandatory minimum wages are not used to
these employees. In this case, except from the list of documents pointed out in Part 1 of
Article 42-2 of the Employment Law, they shall also provide copies of the documents
that certify their competence in a particular province. Such legislative innovations help
to select actually qualified employees in those areas of paramount importance in
Ukraine. Part 1 of Article 42-3 of the Employment Law foresees to increase the validity
period of the authorization for the employment of the named employees up to three
years. Such disposition will facilitate the drawing up of long-term contracts and increase
the potential cooperation opportunity with other foreign entities.

In accordance with Part 3 of Article 42-1 of the Employment Law, the employer
may obtain authorization, provided that the salary is paid at a rate not less than:

1) five minimum wages - for foreign employees hired in public associations,
charitable organizations and educational institutions that are stated in Aa. 34, 36, 37,
39,41, 43, 48 of the Law of Ukraine "On Education";

2) ten minimum wages - for other categories of hired workers.

The following innovation will facilitate the conclusion of labor contracts with
qualified employees who will meet all the requirements of the employer. On the other
hand, Ukrainian citizens will be more likely to have employment opportunities.

According to Article 42-4 of the Employment Law, the payment for the issuance
or continuance of the permit for the employment of foreigners will depend on the period
for which the permit is issued. Now the fee will fluctuate from 2 to 6 subsistence
minimum for able-bodied persons.

According to Article 42-9 of the Employment Law, some changes were made
regarding refusal of issuance, continuance of the employment authorization of
foreigners or stateless persons. Henceforth, the filing of documents not in full and that
contain inaccurate data is no longer a refusal ground. After the deficiencies are
eliminated, the employer may re-communicate the documents.

To sum it up, with the introduction of these changes, the foreign citizens’
employment sphere is expanding. Innovations warrant the conclusion of serious and
long-term contracts with those categories of employees who are in demand in Ukraine.

Establishing a minimum wage will promote the reliable protection and decent living
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conditions for the foreigners. Nevertheless, there are still some procedural difficulties
in the employment of foreigners. The employer shall provide the employment agency
with information about existing vacancies 15 days before the date of issuance for
obtaining an authorization for foreigners. Thus, the process of obtaining the mentioned
authorization is becoming complicated and delayed. All in all, innovations of the
Employment Law promote the conclusion of labor contracts with foreigners and
stateless persons, but at the same time they give an understanding of Ukrainians'

employment importance.

Yuliia Lopotiak

Ivan Franko National University of L'viv

THE CONCEPT AND CHARACTERISTICS OF DEBT SECURITIES

The research of debt securities and their use features is enormously actual in the
modern society. The in-depth study of their characteristics and scope of application is
an objective necessity in the development conditions of market economy, the
relationship between business entities and the formation of relationships between
particular states. Debt securities are aimed at attracting capital on loan terms, which is
typical for Ukraine’s economic policy at the beginning of the XXIst century.

According to the Law of Ukraine "On securities and stock market" debt securities
may be in Ukraine’s civil circulation. Moreover, the law contains a clear definition of the
concept "debt securities": securities, which certify loan relationship and foresee the
obligation of the issuer or the person, who issued a non-monetary security, to pay funds
within the fixed term, transfer goods or provide services in accordance with the
obligations. Thus, to the conditions of their issuing belong: a clear definition of
circulation terms, obligatory repayment and fee for the use of borrowed assets. It is
worth noting that the abovementioned law provides the classification of debt securities.
Thus, debt securities include:

. corporate bonds;

e  government bonds of Ukraine;

. municipal bonds;

° treasury notes of Ukraine;

e  Savings (deposit) certificates;

e Dills;

. bonds of international financial organizations;
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o Bonds of Deposit Guarantee Fund for natural persons.

Bond - is a security, which certifies money contribution by his first owner,
defines loan relationship between the owner of the bond and its issuer, confirms the
obligation of the issuer to return a nominal value to the owner of the bond within the
predicted prospectus term of issue and pay income on bonds, unless otherwise is
foreseen in the issue prospectus. Furthermore, bonds may operate only in non-
documentary form, and their circulation is allowed after the registration of the report
on the results of bonds placement and certificate issuance on registration of the bonds
issue by the National Securities and Stock Market Commission.

Treasury note of Ukraine - is a state security that is placed on a voluntary basis
among natural persons and certifies the fact of Ukraine’s State budget indebtednesss to
the owner of Ukraine’s treasury note. Besides, it gives its owner the right to receive cash
income and is repaid according to the conditions of Ukraine’s treasury note placement.
It is worth emphasizing that the amount of Ukraine’s treasury note issuance in complex
with the issue of Ukraine’s government internal loan bonds can not exceed the limit of
the national public debt. Moreover, the issuance of Ukraine’s treasury note is a part of
the budget process and is not under the regulation by the National Securities and Stock
Market Commission.

Savings (deposit) certificate - is a security, which certifies the amount of the
contribution made to the bank and confirms the rights of the depositor (an owner of a
certificate) to receive the deposit amount and interests established by a certificate after
the expiration of the fixed term in the bank that issued it. In addition to this, there are
two types of these debt securities: registered or bearer certificates and they operate
only in a documentary form. Savings (deposit) certificate is a non-monetary security,
issued for a fixed period of time.

Bill - is a security, which certifies the unconditional monetary obligation of its
drawer or his order to a third party to pay a certain amount of money to the bill holder
after the expiration of the payment deadline. These debt securities operate only in a
documentary form. Furthermore, bills are differentiated on promisory notes
(containing the obligation of their drawer to pay within the fixed term a certain amount
of money to the bill holder) and bills of exchange or drafts (containing a written order
of one person (natural or legal) to another person to pay within the fixed term a certain
amount of money to the third party). It is worth mentioning that the bills have an extra
degree of protection against forgery and their form and order of production are
approved by the National Securities and Stock Market Commission by agreement with
the National Bank of Ukraine.
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Thus, different types of debt securities are presented on the Ukraine’s securities
market (stock market) and providing legal regulation of their circulation is a necessary
prerequisite of their effective functioning. The main advantages of debt securities
issuance for their issuer are: ability to attract considerable amounts of money, carrying
out long-term borrowings and managing the terms of the loan. In addition to this, the
use of this type of securities by business entities will increase the number of participants
on the stock market, and that will attract potential foreign investments for the
development of national business. Consequently, it will have a positive impact on the
expansion and optimization of the Ukraine’s stock market due to the intensification of
competition. Summing up, we can conclude that the item of attracting money resources
for economic activities realization by enterprises (both state and private) in a way of
issuing debt securities is still actual nowadays. Therefore, the research of debt securities
and their use attributes as well as providing the proper legal foundation are important

elements of efficient development of the Ukraine’s stock market.

Sofia Kablak

Ivan Franko National University of Lviv

THE GOVERNMENT OF THE DIRECTORY(1918-1920)

«If you do not know your past, you don’t deserve your future» - this quotation,
said by Maksym RylsKkyi, is very actual today. Everyone should learn the history of his
country, remember it and try to prevent possible mistakes. You are to know the previous
missteps of reaching goals in the history of Ukraine to build a new powerful democratic,
legal state. There are a lot of examples of that. The most impressive of them is the
Government of the Directory (1918-1920).

In the critical period of Ukrainian revolution (1917-1920), the Directory of the
Ukrainian People’s Republic (UPR) emerged. During UPR existence it was at war for
statehood with such enemies as white army, bilshovyks, Poland, the Entente etc. As a
result, the Directory always acted in extreme conditions and it should be taken into
account while analyzing its activity.

Directory came to power when changes were in need. Thus, on December 26
renewal of the Ukrainian People’s Republic with a republican form of government was
declared in the Declaration - program document of the new authority. Also new
administration - the Council of People’s Ministers, headed by Chehivskyi, was

appointed. Power was to be in the hands of labor councels:
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- the supreme state authority was given over to Directory of UPR;

- the legislature - to Labor Congress;

- the executive - to administrative(the Council of People’s Ministers) and local
power - to labor counsels of peasants, the working class; it was claimed that government
would represent the interests of workers, peasants and intelligentsia.

Directory's coming to power was caused by a number of factors, such as: support
of the people, the rapid formation of the army, authoritative and influential leaders,
well-chosen moment for the revolution against the Hetman.

Thus, the new authority began the new political course. The government
abrogated the legislation of Hetman, adopted new legislative acts. On January 22th,
1919, after proclamation of Unification Act on the St. Sophia Square in Kyiv, of the West
Ukrainian People's Republic and the Ukrainian People's Republic, Ye. Petrushevych
became a member of Directory. On January 23th, 1919, the Labor Congress of the people
(400 delegates) was convened in Kyiv expressed confidence in Directory. The
legislature, the executive power and judicial power temporarily were given to the
Directory by session of the Labor Congress, which was as pre-parliament of the United
Ukraine. The head of Directory had the functions of the head of the state.

The situation was difficult. It was very similar to what we see now. There was
no unity among the leaders of the Directory. It is familiar situation, isn’t it?

- Two political leaders divided people into two political fronts: Petliura's
side and Vynnychenko's side.

- The relations between the parties also became more complicated.

- The governments of the Directory, headed by V. Chekhovski, C.
Ostapenko, Boris Martos, I. Mazepa, V. Prokopovich, were frequently changed.

- The promises, given to the people, were not implemented (And this
situation is exactly the same now, 100 years after the existence of the Directory).

- On the western frontiers the Polish army, supported by the Entente,
continued the invasion.

- In the southeast, the Russian White Army of General A. Denikin, began
an offensive.

- In the south - in Odessa, Mykolaiv and Kherson, French troops were
landed.

- Bilshoviks in the east experienced clashes with newly formed
authorities.

Many factors have led to the dire situation of the Directory. Not only internal

disputes broke the country into pieces, but external enemies did not give rest to the UPR
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and sought to take advantage of its weakness. Let’s try to compare it with our times. The
external aggressor has violated the borders of our state in order to capture its territories
and make its own rules. It's amazing how mirrorless story can be.

As we are talking about the Directory’s mistakes that are related to our time, it
is worth saying more about the disputes of the leaders.

It's hard to say which of them was right. The opinions of historians, experts and
just people are different. Someone thinks that Petliura is a hero and someone says he is
a traitor. Someone admires Vynnychenko and someone does not even respect him.

However, the problem is not who is right or who is not. The problem is that two
great politicians, two elderly intelligent people, being at high positions and having the
fate of the whole state in their hands, could not work together and find a compromise.
We are currently seeing such situations (and they are not one-off). Politicians put their
interests above the state, themselves — above the people. The experience of generations
does not teach them anything.

Such disputes (in combination with other factors) lead to undesirable
consequences as happened with the Directory.

The reasons for the defeat of the Directory were:

- The Directory's inability to create a stable political regime, a state
apparatus, an army, public order bodies, and a capable system of the legislative and
executive bodies.

- Disunity.

- Struggle for power between different political parties.

- In the ranks of the leaders of the Directorate there was no unity in the
view of tactics and strategy of national-state construction;

- War of Soviet Russia against the UPR (the end of 1918); the war of the
Denikin troops against the UPR, (September 24th, 1919) (in a word, the war).

- Atamanshchyna: suppression of workers’ strikes, dispersal of workers'
organizations of a political nature (such is being observed now).

- The leadership of the Directorate was in international isolation: the
Entente countries did not support the idea of independence of the UPR (much can be
said about the support of European countries in modern times, but in fact the situation
is not very different from that of the time).

Now, as in the times of the Directory, often hidden, but sometimes frank struggle
for the dominance of a particular branch of government. The division of powers between
the executive and legislative branches of power is analogous, there are disputes

between president and government. Today, as in the time of the Directory, the problems
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remain with regard to the opposition, corruption, crime, clear definition of foreign
policy orientation, etc.

Consequently, the state-building processes of 1918-1920 are similar with the
present. "An intelligent person should always remember that being a descendant of the
past, he is, at the same time, the father of the future," said Herbert Spencer, an English
philosopher. Therefore, for our future the experience of the Directory necessarily should

be taken into account, we must study its errors in order not to repeat them again.

Vitaliy Kosovych

Ivan Franko National University of Lviv

RIGHT TO CONSIDERATION OF THE CASE WITHIN A REASONABLE TIME IN THE
JUDGEMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS

In accordance with Article 6 of the Convention on the Protection of Human
Rights and Fundamental Freedoms (ROME, 4.X1.1950), which, under part one of Article
9 of the Constitution of Ukraine, is a component part of the national legislation of
Ukraine, everyone has the right to a fair and public hearing of his case within a
reasonable time by an independent and impartial tribunal, that will resolve a dispute
over his rights and duties of civil nature, or will establish the validity of any criminal
charge brought against him.

Inobservance of the consideration time of civil, criminal and administrative
offences violates the constitutional right to judicial protection, guaranteed by Article 55
of the Constitution of Ukraine, and negatively affects the efficiency of justice and the
judiciary authority.

Violation of the "reasonable time" is an issue mostly often practised by the
European Court of Human Rights. In 2007 the Court's decisions, which established a
breach of a reasonable time made by the competent national authorities, took a second
place (384 judgements) in the overall structure of the Court's practice, conceding only
to a violation of the requirements of the same article on "a fair trial" (503 judgements).

As for Ukraine, in 2007 our state divided together with Moldova the fourth place
in the list of member-states of the Council of Europe, whose competent authorities, in
the Court's opinion, violated the relevant provisions of Article 6 of the Convention (34
violations).

The issues of procedural time-limits have been researched by N. Y. Sakara, O. V.
Rozhnov, V.P. Paliuk, V. I. Tertyshnikov, A. V. Andriychuk, A. O. Stefan, K.S. Judel'son, and
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A. V. Isaev; at the same time, the problem of observance of reasonable time for
considering the court case remains relevant in accordance with these time usage in the
current procedural legislation of Ukraine.

Disclosure of the research subject is carried out by clarifying the place of the
concept "reasonable time" in the legislation of Ukraine, by studying the practice of this
concept handling by the European Court of Human Rights, by investigating the
possibilities of implementing the positive experience of the European Court in national
legal practice.

While analyzing the issues related to the research subject, special attention

should be paid to the very term ".. reasonable...", since this concept is evaluative,
accordingly, requires multidisciplinary and multi-faceted monitoring. When
considering whether or not the apprehension term of the defendant has exceeded the
reasonable time, judges are to establish all the facts that can testify for or against the
duration of the detention, as it is a matter of respect for personal liberty. The
reasonableness of the duration of the accused’s detention should be assessed in each
case, depending on its circumstances. The factors, which are taken into account, are
usually quite diverse. Accordingly, there is a large number of both objective and
subjective opinions regarding the reasonableness of detention. From the analysis of the
ECHR's practice of interpreting the provision "reasonable time" it is concluded that a
term, which could be defined as a reasonable one, can not be the same for all cases and
it would be unnatural to set one term in a specific digital expression for all cases. Thus,
in each case, there is a problem in assessing the reasonableness of the time, which
depends on certain criteria elaborated by the practice of the ECHR: the complexity of
the case, the applicant’s behavior, the behavior of the state authorities, the relevance of
the question for the applicant, etc.

On the basis of the foregoing it can be concluded that the concept "reasonable
time" of the case consideration under Article 6, paragraph 1 of the Convention on the
Protection of Human Rights and Fundamental Freedoms of 1950 is rather complicated,
since there are no clear time spans in the practice of the ECHR. In such cases, the Court
attempts to apply an individualized approach to the facts of the Convention's violation
and to assess as much as possible all the circumstances of the case that could have
affected the length of the proceedings. In order to determine the "reasonableness of the
time" during the consideration of cases, at first a clear time-limit of the legal proceedings
length shall be established, the defining of which is more complex in civil proceedings,

since it is completed by the enforcement of the national court decision. Consequently,
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the untimely execution of a court decision may also constitute a violation of Article 6,
paragraph 1 of the Convention.

The term "reasonable time" is actively used by the national legislator, especially
in the procedural codes. In spite of a certain normative specification in practice, there
are many problems with the implementation of the relevant norms, sometimes of
objective nature. Thus, in the criminal justice system of Ukraine, a de facto defined task
of ensuring the prompt investigation and judicial proceedings may conflict with the
concepts of reasonableness of the case consideration time, since in certain categories of
its consideration, which differs in complexity, reasonable terms may not always be
"speedy".

Of course, an important step towards reforming the modern legal system of
Ukraine is the observance of "reasonable time" for judicial protection of the citizens’
rights. In our opinion, the successful realization of this principle in practice is possible,
first of all, through the universal usage of the practice of the ECHR in cases related to the
judicial protection of the human rights within reasonable time.

Such a practice can be a system of precedents, a benchmark for the functioning
of the Ukrainian state authorities, in particular, the judiciary. The axiom for the lawyer
should be the thesis that "reasonable time" is a fair time, and for what purpose all
lawyers really work, as not for the sake of justice (at least we would like to believe in it

very much).

Sofia Kyslevych

Ivan Franko National University of Lviv

THE UKRAINIAN STATE UNDER THE HETMANATE OF P. SKOROPADSKYI
(APRIL-NOVEMBER 1918)

The process of the Ukrainian state existence and development under the
hetmanate of P. SkoropadsKkyi is an extremely important stage in the history of Ukraine
and the Ukrainian state formation in general. Instead of the Ukrainian People's Republic
a new state formation arose in the form of Hetmanate, which was traditional for Ukraine
in the seventeenth and eighteenth centuries.

Many historians and law scholars have devoted their researches to the historical
and legal aspects of the Ukrainian State existence, among whom there were often sharp
controversies over this issue.

The researchers are trying to prove that the formation of the Hetmanate marked
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the restoration of its own Ukrainian state tradition. Modern Ukrainian historian
Volodymyr Potulnytskyi asserts that "the Hetmanate in 1918 was not a coup, but a
restoration, was not a German intrigue, but a result of the development of the whole
modern history of the Ukrainian traditional elite-gentry - both the right-bank and left-
bank; it was not filled with Russian gist, but was a logical result of the preservation of
its own Ukrainian national orientation on the part of the Ukrainian elite and their
aspirations, which had lasted for a century and a half before the restoration of the
traditional hetmanate state. "

As to the essence of the Hetmanate, Vasyl Kuchabskyi, a Ukrainian historian and
publicist also emphasized that "in Ukraine in 1918, there were extremely few
conservative politicians who supported the principles of Ukrainian national
consciousness and separatism in relation to Russia. And the forces, that saw benefit of
Hetman's restoration were completely russian or russified. They all hated the idea of
independent Ukraine and dreamed of a revival of the Russian empire."

According to Kuchabskyi's view, this was the greatest contradiction, which was
the basis of the Hetmanate as a state system.

However, in our opinion, P. Skoropadskyi's versatile activity deserves attention,
primarily, from the point of view of his contribution to the Ukrainian state-building. First
of all, Skoropadskyi made a lot of efforts to make the Ukrainian State, which had its
diplomatic missions in 23 countries of the world, appear on the European map, and
became a true subject of international diplomacy and law. Ambassadors and
representatives of diplomatic missions from 30 states, including Germany, Austria-
Hungary, Bulgaria, Turkey, Italy etc, who recognized it, were accredited in Ukraine.

Legal regulation had a great importance in the realization of the tasks that the
Ukrainian state was facing with. During the Hetmanate existence, about 500 normative
legal acts were adopted, due to which the economy, financial system and the legal
framework of the state were stabilized: it means that a system of legal proceedings was
formed, a regular Ukrainian army was created, legal bases of citizenship were
determined etc.

Nevertheless, in the policy of Skoropadskyi there were big miscalculations as
well. Unfortunately, he could not manage to unite the Ukrainian society that was split in
the name of preserving not only the Hetmanate, but also the Ukrainian statehood.
Hetman failed to create a strong support in the society of that time, to a large extent, he
kept on foreign bayonets, when large landowners, entrepreneurs, wealthy peasants did
not become the basis on which it would be possible to build a strong and powerful

Ukrainian State.
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On the 14th of November, Pavlo Skoropadskyi signed a fatal not only for himself,
but also for the Ukrainian state — Charter, which committed to unite Ukraine with future
non-bolshevik Russia and restore the greatness and power of the united Russian state.

The existence of the Hetmanate of P. Skoropadskyi had a number of
consequences, the most important of which was establishment on November 24, 1918,
of the Ukrainian Academy of Sciences, the achievements of which we still use. The
Hetman appointed the staff of the Academy with his separate order. The famous
scientists D. Bagaliy, A. Krymskyi, V. Kosinskyi and others became the first academicians.
Volodymyr Vernadskyi was elected as President of the Ukrainian Academy of Sciences.
The opening of the Academy was one of the greatest achievements of Hetman Ukraine
in the field of culture. By the way, for many years, the Bolsheviks had postponed the date
of the UAS foundation for 1919, when they were in power, making it their achievement.

In addition, achievements in the field of education were also significant, since
during the Hetmanate of Skoropadskyi 150 Ukrainian gymnasia were opened, textbooks
were published in Ukrainian, the law on compulsory study of the Ukrainian language
and literature, history and geography of Ukraine was adopted. Ukrainian Studies
Courses were created in all state institutions and military units. On October 6, 1918 the
first State University of Ukraine was founded in Kyiv, and on October 22 - Ukrainian
University in Kamyanets -Podilsky. Moreover, Odessa Polytechnic University, Kyiv
Architectural University, Kyiv Clinical University, Kyiv High Technical University were
opened. The State Ukrainian Archive, the National Gallery of Art, the Ukrainian
Historical Museum, the Ukrainian National Library, the Ukrainian Theatre of Drama and
Opera, the State Choir, the State Symphony Orchestra, the Ukrainian National Theatre
headed by P. Saksahanskyi were founded.

Summing all it up, it is worth asserting that despite all the achievements and
miscalculations of Pavlo Skoropadskyi as a state builder, one can be sure that his name
will remain on the pages of Ukrainian history forever. After all, as Mykhaylo
Hrushevskyi, the Ukrainian historian, public and political figure wrote, "what has

happened cannot be left behind".
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Sofiia Papura

Ivan Franko National Universtity of Lviv

THE LEGAL POSITION OF THE UKRAINIAN LANDS UNDER THE REIGN OF THE
GRAND DUCHY OF LITHUANIA AND THE POLISH-LITHUANIAN COMMONWEALTH
(RICH POSPOLYTA)

One of the important elements, involved in historical researches and connected
with any period of the state development, is the characteristic of its society’s legal status.
The matter of the legal position of the Ukrainian lands under the reign of the Grand
Duchy of Lithuania and the Polish-Lithuanian Commonwealth is relevant till today: a
slow process of political reforms as well as changes nowadays is caused by the lack of
experience in conditions of independence and sovereignty. Such a kind of experience
can be gained, among other things, by analyzing some aspects which led to the loss of
independence in the XIV- XVI centuries.

Having lost their independence in the XIV century, the Ukrainian lands became
a part of the Grand Duchy of Lithuania, and later - the Polish-Lithuanian
Commonwealth. The process of incorporation itself was long and had a negative effect
on Ukraine. Nevertheless, at a certain stage, the Ukrainian lands that were subordinated,
not only retained their state structure, but also influenced the political system of the
country, under the reign of which they were.

A lot of historical figures have studied the legal position of the Ukrainian lands
under the reign of the Grand Duchy of Lithuania and the Polish-Lithuanian
Commonwealth, each of whom has expressed his position on the processes that took
place in that period, as well as their consequences.

The Lithuanian-Polish reign in Ukraine had its own preconditions. Internecine
war among princes, arbitrariness of the great nobility, the Mongol-Tatar invasion
caused the reduction of the power of Kyivan Rus' and subsequently led to its final
disintegration. O. Subtelnyi, the well-known historian, described the process of taking
over the Ukrainian lands by the Grand Duchy of Lithuania as "penetration, inclusion, and
accession”, on the grounds that the actions of Lithuanians on the Ukrainian territories
did not have the features of expansion. The local population either maintained neutrality
and did not resist, or supported the establishment of the Lithuanian authority, which
supplanted the Golden Horde one. The princes of Rus’ maintained their autonomy on
the territories included in the Grand Duchy of Lithuania, and, moreover, Ukrainian and

Belarusian nationalities comprised the major part of the state population.
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Not to mention the fact, that Lithuanians retained the administrative-territorial
division, local government, economic institutions, legal forms, local customs typical of
Kyivan Rus’, the formation of the structure of the administration, and, in addition, the
Ruthenian language was recognized as the official state language.

Despite the size of the Ukrainian population, as well as the preservation of the
distinctive features of former Kyivan Rus’ and the Principality of Galicia-Volhynia,
researchers do not have a unanimous opinion whether the Grand Duchy of Lithuania
was the successor to the Kyiv and Galician Volyn states. Some of them do not agree with
the fact of the existence of such a state at all. N. Polon’ska-Vasylenko, O.Subtelnyi,
S.Yushkov, K.Sofronenko tend to believe in the unaggressive process of the Ukrainian
lands’ inclusion in the Grand Duchy of Lithuania. On the other hand, V. Kulchytsky, M.
Nastyuk, B. Tyshchik consider that the Lithuanian authorities pursued aggressive goals,
retaining the political system on the captured lands, until it was contrary to their
interests.

Unfortunately, the autonomy of the Ukrainian lands was eventually lost. Since
the beginning of the 15th century, the Kingdom of Poland began an active campaign in
the Grand Duchy of Lithuania with the view to eliminate the autonomy of the Ukrainian
lands.

However, the Lublin Sejm of 1569 became a turning point in the Ukrainian
people’s fate. During the Lublin Sejm there were two events that determined the destiny
of the Ukrainian people. The first is the incorporation of the Ukrainian lands into the
Polish Crown. The second is the Lublin Union itself, which led to the creation of a single
state of the Polish-Lithuanian Commonwealth. It should be noted that the Ukrainian
gentry supported the Polish nobility and the king in the key matters of the Sejm, as it
aimed to expand its rights and privileges.

In general, the Union had both positive and negative consequences. The
Ukrainian lands were united in one state. Futhermore, Ukrainians became involved in
the European cultural-educational space, what brought together the members of all
social classes and initiated the consciousness of the Ukrainian people as an integral
community.

The Lublin Union contributed to the strengthening of Polish dominance on the
Ukrainian lands, the destructive Catholic offensive; the growth of social tension, and the
polonizing of the Ukrainian elite. New forms of social and legal life, including the
principles of corporate social organization, gentry democracy, and urban self-
government were spread throughout the Ukrainian territory by the polish influence.

Modern Ukrainian scholars in their works on this issue mostly take the view of economic
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expansion of the Polish feudal lords in the Ukrainian lands and the lack of conditions for
the equal coexistence of peoples, cultures and religions within the borders of the
Commonwealth. V. Gorobets notes that "the political independence of Ukraine-Rus’ as
an equal partner of the Crown of the Polish and Grand Duchy of Lithuania was not
foreseen by the Lublin regulations".

The political unification of the Crown of the Polish and Grand Duchy of Lithuania
in the Commonwealth did not leave any hope for the restoration of Ukrainian statehood.
As a result of the change-over of the Ukrainian lands from Lithuania to Poland, the very

existence of Ukrainians as a separate ethnic community was called into question.

Taras Komynar

Ivan Franko National University of Lviv

PUNITIVE AUTHORITIES OF THE NAZI DICTATORSHIP IN GERMANY (THE SA,
THE SS, THE SD, THE GESTAPO, THE EXTRAORDINARY COURTS, ETC.)

"The Third Reich"”, leaving such a noticeable trace in the XX century,
paradoxically, lasted only 12 years, from 1933 to 1945 in the country that gave birth to
Luther, Goethe, the classical philosophy, Nietzsche, Planck, Einstein. In this short, even
for one generation, period, Germany suffered a terrible transformation. «The Third
Reich» was the official Nazi name of the regime that existed in Germany from January
1933 to May 1945. During the absolute reign of Fihrer Adolf Hitler (that is, since the
beginning of the Third Reich formation when Hitler came to power as a Fiihrer in 1933),
the country underwent significant changes that led to the Second World War, the
Holocaust, the genocide of the Polish people, and also we should not forget about the
casualties, which were during the war (according to the latest estimates — 46, 733, 062
people died from September 1, 1939 to September 2, 1945). But we must also remember
that all the brilliant plans of the Fiihrer could not have happened without a well-
coordinated system of punitive authorities.

One of the first and most important aspects of the consideration of this problem
is the origin of the Nazi movement in Germany. After the failure of the democracy at the
Paris Peace Conference, militarist-nationalist groups began to emerge in Germany,
which captured more and more groups of society. The most famous of them was the
National Socialist German Workers' Party. Thanks to their statements, made by their
leader Adolf Hitler, disorders, violent massacres with rivals, this party became famous

not only in Germany, but also in Europe. One of the most important dates of the Nazis
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was November 8, 1923, the day of "the Beer Hall Putsch" (Hitler's attempt to seize power
in the country by force), which ended in failure, although this movement became the
most popular in Germany. After the release from the colony, where Hitler spent a year,
he began to influence the Reichstag policy even more, since during the elections to the
Reichstag in the summer of 1932, the Nazis received 13.8 million votes. In the context
of the crisis and sharp escalation of the class struggle in the Weimar Republic, the largest
German monopolies and a significant part of the Generalitet completely moved to the
side of Hitler. In order to accelerate the transfer of power to the Nazis, President
Hindenburg appointed Hitler on January 30, 1933, as the Chancellor of Germany (then
called Reichskanzler, the head of government), which meant the establishment of an
open terroristic dictatorship of the most reactionary, chauvinistic and aggressive
elements of the financial capital in Germany. During the appointment of Hitler to the
post of the Chancellor of Germany, NSDAP (Nationalsozialistische Deutsche
Arbeiterpartei) and its punitive authorities began to persecute their opponents:
communists and democratic parties. Eventually, this led to the adoption of the law on
the granting of extraordinary powers to the government in March 1933. After the death
of Hindenburg in 1934, Hitler united the posts of the President and the Chancellor of
Germany, concentrating all the power in his hands. Massive terror was accompanied by
the persecution against the progressive intellectuals. The waves of bloody Jewish
devastation swept across the country. The brutality and barbarism of the crimes of the
Nazi dictatorship horrified the whole world.

The terroristic body, which consisted of punitive authorities, such as the
Abwehr, SS, SA, SD, RSHA (Reichssicherheitshauptamt), Gestapo, was the main support
of the Nazi dictatorship. The Abwehr is a military intelligence and counterintelligence
agency of Nazi Germany. It was created in 1919 by the government of the bourgeois
Weimar Republic, when General von Schleicher united all secret agencies under the
Ministry of Defense. Since the conditions of the Treaty of Versailles of 1919 did not
involve the creation of intelligence agencies in Germany, the functions of military
counterintelligence in the armed forces were formally relied on the Abwehr. From
January 1935 to 1944, the Abwehr was headed by an experienced agent Admiral
Canaris, who actively contributed to the transformation of the Abwehr into the most
important instrument of Hitler's policy. The Abwehr was supposed to ensure the secrecy
of military preparations in Germany. SS (Schutzstaffel) were the armed formation of the
Nazi party. The history of SS begins in 1933, when Hitler renamed his headquarters
guards into Adolf Hitler's personal bodyguards, creating an armed formation,

independent from the regular army and police. At the beginning of 1936, the SS was
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divided into two groups: the Waffen-SS, which included Adolf Hitler's personal
bodyguards, and the Allgemeine SS. The SA (Sturmabteilung) was the assault troops,
paramilitary units of the Nazi party, they had begun to form in Germany since August
1921. They were an instrument of physical harassment with opponents of the Nazi
regime, and first and foremost the Communists. The SD (Sicherheitsdienst) was the Nazi
secret security service, the SS intelligence agency. It was established in 1934, initially
for the sake of securing Hitler and the Nazi leadership. The SD bodies were engaged in
the research and preparation of expertise and general materials — plans of the
opposition parties and movements, their spheres of influence, the systems of
communications and contacts, the influence of certain illegal organizations and so on.
The Gestapo was the secret state police of the Third Reich, intended to fight the
opponents of the Nazi regime, which became a symbol of the Nazi terror. The Gestapo
was in charge of investigating the activities of all enemy forces of the state throughout
the territory; also orders and cases of the Gestapo could not be reviewed by
administrative courts. In June 1936, Himmler was appointed as the Imperial Leader of
the Gestapo.

Without any break, with Hitler's death and capitulation, National Socialism
disappeared, as if it had been only a movement, a state of oppression and a catastrophe
that he also gave birth to.

As a conclusion, we can state that the Third Reich as a country ended the whole
epoch of colonialism, causing a devastating blow to democracy and creating a whole
army of disabled and orphans. The era of Nazi Germany has shown the cruelty of the
human race to the whole world, changing the attitude of governments to violence in
their own countries. Although, during the Russian aggression in the East of Ukraine, the
war in Syria, we see that some governments did not understand the errors of the history.
Even so far, we have been witnessing political assassinations, the genocide of peoples,
and the propaganda of «their own truth». Perhaps, centuries and methods have changed,
but the purpose and consequences of these actions remain the same — the creation of

new punitive authorities.
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THE CONSTITUTIONAL COURT OF UKRAINE AS THE SOLE BODY OF
CONSTITUTIONAL JURISDICTION

Each democratic, constitutional state, which has got a written constitution,
needs the appropriate system of its guarding. Constitution is the basic and, at the same
time, the supreme law, and demands all other normative acts in the state to conform to
it. That's why the function of constitutional control is needed. It means that one of the
state bodies checks the laws and other acts for their compliance with the constitution.
Such activities are covered by the concept of constitutional jurisdiction.Thus, the
constitutional control is the function of the state to ensure the supremacy of its
constitution, and the concept of constitutional jurisdiction denotes the activities of state
authorities in the implementation of this function.

Nowadays there are two models of constitutional control and constitutional
jurisdiction: decentralized (or Anglo-Saxon) and centralized (continental or Austrian).
The first one suggests that constitutional control should be exercised by the general
courts (this model exists in the USA, in the United Kingdom). According to the second
one, the specialized body of constitutional jurisdiction is to be created. Almost all
countries of continental Europe (with some exceptions) have got Constitutional Courts
as their specialized bodies of constitutional jurisdiction.

They are designed to guarantee the stability and the supremacy of written
constitutions, to limit the legislative powers of the parliament by declaring their acts
unconstitutional, to upgrade the understanding of the constitutional norms through
their official interpretation and to resolve the constitutional discrepancies. Such
activities shall guarantee the stability of the whole constitutional system.

The 1996 Constitution of Ukraine provided for the creation of a Constitutional
Court of Ukraine. It was explicitly stated that the Constitutional Court of Ukraine is the
sole body of constitutional jurisdiction. After the constitutional reform of the judiciary
of 2016, this provision disappeared from the constitutional text. However, the analysis
of the current Constitution of Ukraine leads to the conclusion that the Constitutional
Court of Ukraine continues to be the sole body exercising constitutional jurisdiction.

This can be confirmed by the following. Firstly, only the Constitutional Court has
the power to recognize unconstitutional laws, other legal acts of the Verkhovna Rada of
Ukraine, the President of Ukraine and the Cabinet of Ministers of Ukraine. Secondly, only

the Constitutional Court of Ukraine carries out an official interpretation of the
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Constitution of Ukraine (by the way, before the mentioned reform of 2016, it also carried
out an official interpretation of the laws, but today it no longer performs this function).

Thirdly, only the Constitutional Court of Ukraine gives its conclusions on the
constitutionality of international treaties, the observance of the constitutional
procedure for impeachment, and the constitutionality of the procedure for amending
the constitution.

The reform of 2016 also expanded the list of powers of the Constitutional Court
of Ukraine. Henceforth, it also has the right to declare laws unconstitutional under the
constitutional complaint of any person who believes that the law used in the final
judicial decision against him (her) is unconstitutional.

It should be noted that, according to the Constitution of Ukraine, the
Constitutional Court has two main functions - ensuring the supremacy of the
Constitution and official interpretations. However, the analysis of its powers stipulated
by the Constitution and the Law on the Constitutional Court shows that in fact, the Court
also performs the function of resolving constitutional conflicts, including a conclusion
on compliance with the constitutional procedure of impeachment of the president,
regarding the draft law on constitutional amendments to the constitutional
requirements. This “constitutional silence” of such an important function, in our
opinion, makes it impossible to properly secure its implementation. It needs to
guarantee maximum political impartiality of the Constitutional Court.

The Constitutional Court of Ukraine, after its formation in 1997, had to work in
a complicated political situation and, unfortunately, its efforts to preserve political
impartiality failed. At least its decision on abolishing the constitutional reform of 2004
and a number of other decisions related to the revision of the previous legal position of
the Constitutional Court under the new political conditions are interpreted in such a
way.

Therefore, over the past few years there has been conducted a reform of
constitutional jurisdiction. In addition to the already abovementioned expanding of the
competence of the Constitutional Court with its right to consider constitutional
complaints of individuals, there were several other important changes that need to be
emphasized.

First of all, some steps were made to guarantee the independence of the
Constitutional Court and its political impartiality. Thus, the new Law on the
Constitutional Court of Ukraine, which was adopted in 2017, provided that judges of the
Constitutional Court would be appointed as a result of the competition. Although the

subjects of appointment of judges remained unchanged (the President of Ukraine, the
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Verkhovna Rada and the Congress of Judges of Ukraine each appoints 6 justices of the
Constitutional Court), the requirement for a competition, to a certain extent, restricts
them in choosing politically dependent persons for these positions.

As of today, competitions have already been held and new justices of the
Constitutional Court have been appointed by the President of Ukraine (2 justices) and
the Congress of Judges of Ukraine (1 justices), and 2 more justices should be appointed
by the Verkhovna Rada of Ukraine.

Besides this, there were changes in bringing justices to the oath. Earlier, it osed
to be done by the Verkhovna Rada. There were cases when the Verkhovna Rada did not
bring the appointed justices to the oath, thus, blocking the work of the Constitutional
Court. After the reform, the plenary session of the Constitutional Court, shall administer
the justices to an oath.

Taking into account the changes made, we consider that in the future the
Constitutional Court will be expedient to consolidate the authority to resolve

constitutional conflicts and protect it from political pressure in the best way.

Yuriy Demchyshak

Ivan Franko National University of Lviv

CAUSES AND COURSE OF THE AMERICAN CIVIL WAR. LEGISLATION OF THE WAR
PERIOD. ECONOMIC AND POLITICAL OUTCOMES OF THE WAR.
RECONSTRUCTION OF THE SOUTH.

In the first half of the 19t century the United States of America were
conditionally divided into slave South and industrial North. Due to the establishment of
capitalism, rapid development of industry in particular, the main stream of emigrants,
arriving in America, settled in the nothern states. Here were taken measures of women
emancipation and the policy of equalizing the rights of the blacks and whites was
implemented. In general, Nothern states became a kind of breadbasket of the USA,
industrialized region. It concentrated most of all factories, railways and bank deposits.
In contrast to the North, Southern states were specialised in agriculture. The highest
authority in that area belonged to white planters, who obtained a lot of lands as a result
of victory in the Mexican-American War in 1846-1848. Because of special geographical
and economic conditions, cotton was the basis of Southern production. During the first

part of 19t century production of cotton increased in 23 times, the number of black
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slaves tripled ( from one to three millions ) Being dependent on the slave labor, Southern
planters were not intrested in the alteration of the social system.

First misunderstandings between southern and nothern states appeared after
the Mexican-American War in 1812-1815.

Firstly, South was more interested in the development of foreign trade. North,
on the contrary, preferred heavy taxes and curtailing of the trade with the continent.

This would make it possible to process southern agriproducts at the factories of
the North. As a result the North could offer its own industrial output to the South.

Secondly, North and South had different approaches to the solution of the
problem, concerning the public debt, both national and external. Quick reclamation of
free western lands was impossible without federal investments. This would turn out in
an increase of taxes. But Southern states believed that the bulk of all taxes, paid by the
people, should go to the state budget, not to the federal one.

However, the slavery was still the main problem of that time. The success of the
capitalist system in the North revealed low-productivity and inefficiency of the slave
labor. All in all, the slavery was a shameful spot on the political image of the United
States, as it contradicted democratic ideology of the country. So, the slave system
became a vital social issue.

In 1860 Abraham Lincoln won election as the first Republican president on a
platform pledging to abolish slavery. This event led to the secession — the action of
withdrawing formally from membership of a Union. At the end of December 1860 South
Carolina left the Union, later, in 1861 Mississippi, Florida, Alabama, Georgia, Louisiana
and Texas, Virginia, Arkansas, Tennessee and North Carolina did the same. These eleven
states formed a new nation, the Confederate States of America and adopted their own
constitution. Former senator from Mississipi - Jefferson Davis, served as a president of
Confederacy. The city of Richmond became a capital of the Confederate States.

The hostilities started with the bombardment of Fort Sumter near Charleston,
South Carolina by the Confederate States Army. After 34-hour fire Union garrison
formally surrendered the fort to Confederate personnel. At the beginning the South
army had numerical superiority over the Union. Here dislocated the most efficient
troops, which were reinforced by Nothern officers, who had left the Union Army (T. J.
Jackson, J. I. Johnston, P. E. Lee in particular ). Generally, there were two main theaters
of war: western, where military superiority belonged to the Nothern forces commanded
by B. Grant and William Sherman, who conquered many strongholds on the Mississipi
river and the eastern one, where federal troops, vice versa, suffered a lot of defeats.
Battle of Gettysburg (July 1 to 3, 1863) which was the bloodiest battle of the war, has
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been called the war's turning point. As result of this battle, confederates were forced to
retreat. Another great victory the Nothern Army won, after conquering impregnable
fortress city of Vicksburg. Thus, the outcome of these very battles defined the fate of the
South. In the spring of 1864 Nothern forces under command of William Sherman
developed massive offensive on the territory of Confederacy, in course of which they
captured an industrial center of the South -- city of Atlanta. After that Sherman's army
conducted its famous "March to the Sea" reaching the Atlantic Ocean. General Grant
troops surrounded the city of Richmond, which fell on April 2. The remains of the
confederate’s army surrendered near the village of Appomattox on the 9t April 1865.
After the arrest of Jefferson Davis and his government, the Confederate States of
America were liquidated.

During the war the following legislation was passed:

o "Homestead Act". This law gave the right to any citizen of the country who
had never participated in the war against the United States, if the registration collection
($ 10) is paid, receive free 160 acres of land.

. "The Emancipation Proclamation", which declared free all slaves in any
state of the Confederacy, which did not return to the United States until January 1, 1963.

The main economic result of the Civil War was the victory of capitalism and the
destruction of the plantation and slave system. Since that time, hired labor was the basis
of production relations. The most important political outcome of the civil war is
transformation of the United States into a federation, in other words into a united
country, not into the union of individual countries.( states ). In addition, some
alterations in socio-political sphere happened, namely the adoption of the second cycle
of amendments to the Constitution ( 13th,14th,15th)

13T amendment, adopted in December 1865, says:

"Neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the United States, or
any place subject to their jurisdiction.”.

In July 1866 Congress adopted the 14t amendment to the Constitution,
according to which former leaders of the Confederacy are debared from holding public
offices, and the black people are given equal rights with the white. In addition, the Black
Codes are abolished.

15T amendment of 1868 directly prohibited the restriction of active suffrage on

the basis of race, color, or in connection with the former status of the slave.
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"The right of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, color, or previous condition of
servitude "

The main results of the Civil War in the United States are: abolition of the
slavery, transformation of southern states into democratic administrative units, which
by their political structure did not differ from other subjects of the federation. However,
the ultimate equalization of black population in rights was not completed, this process

continued till the second half of the 20th century.

Olha Y. Zakorchemna

Ivan Franko National University of Lviv

NEW DEAL ORGANIZED BY PRESIDENT FRANKLIN D. ROOSVELT

Nowadays, The Great Depression and New Deal are greatly discussed. The
Global Economic Crisis of 2008 and Ukrainian crisis, started in 2013, caused bad
damages to the population. Although, the origin of those crises differs, it is worth
reminding what was done to solve the biggest economic crisis. Having analyzed the
American approach to solving the critical situation, we can find the answer what things
should be done actually now.

Roosevelt’'s New Deal was a weighty idea how to save and reform American
economy after the economic collapse 1929-1933. His actions directed on recovery after
the crisis situation did not concern only economic area. Roosvelt also totally changed
both leading areas: financial, industrial, agrarian and social life.

[t is worth mentioning, the Great Depression influenced the American economy
very severely.

But why did this happen? There are a number of reasons:

Stock speculations. The bulk of speculations in the stock market was based on
the fact that people had a strong belief in America, in its further well-being. On the other
hand, the financial collapse caused the fear before the perspective of such well-being.

The lack of money. In the USA money was fixed to the gold reserve, what really
restricted the money supply.

Overproducing of goods. The goods supply was impressive and bigger than the
demand. Due to this reason, the prices fell down and caused financial instability.

Great benefits for monopolies. Producers abused their privileged positon by

setting prices they wanted for the final production.
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Cheap loans. American people wrongly understood the possibility of getting
loans. They took them not for buying necessary items, but for the luxury ones.

The end of World War L. The USA earned a fortune during the war by supplying
the weapons and giving loans to foreign countries. However, the war ended and the flow
of money decreased.

As a result of the crisis, a number of banks went bankrupt, the industry
production reduced, agriculture became a losing business.

President Goover administration tried to resolve such a situation, but without
effect. America needed a new approach.

Democrat Franklin Delano Roosvelt won the presidential elections of 1993.
Why? The point is, that people stopped believing in Goover politics, whereas the
Democratic party promised a new program of actions. Furthermore, Roosvelt was a
strong leader, who positively showed himself holding the post of New York governor.
He invented the doctrine “Responsibility of the state for the citizens' life”. In addition,
he became the first president, who fully completed his pre-election program and held
the post of President during four terms.

The main ideas of the New Deal

o To refuse from the hope about automatic solving of the crisis;
° To restrict competition;

o To provide methods of state regulation of economic processes;
J To ensure employment of the population;

o To carry out different reforms in internal and external policy.

Goals, that were set and methods, thanks to which they were reached.

Goals Methods
Reconstruction of national State actively interferes in economic governing.
industry and agriculture The administrative bodies in economy

governing should be established: The National
Industrial Recovery Act (NIRA), The Agricultural
Adjustment Act (AAA).

Stabilization of financial and bank Prohibition of gold export.

systems Dollar devaluation.
Banks amalgamation.
Granting loans to big banks at an amount of a
few billion dollars.
Division of banks on deposit and investment
banks.
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Reduction of the level of social Carrying out of social reforms, Wagner Act, in

tension particular(for the first time officially allowed
strikes) directed to improvement of the working
conditions and material welfare growth of
workers and officials; social assistance for the
unemployed and the needy; insurance, pension
provision, public works; proportional system of
taxes; radio broadcasting of the programs with
President Roosvelt explanation of his reforms
and keeping in touch with American nation.

Consequences of New Deal:

+0vercoming of the economic collapse

+Positive changes in the state

+Production concentration

+Increasing trade with other countries

+Provision of social peace

Conclusions for the Ukrainian Authorities:

Do not waste time on finding the answer to the question «who is guilty?» put
the question «what to do?».

Be honest and act decently. The main capital of the power is trust, which can be
gained only by effective and understandable actions.

!Government should, even must set up the rules, equal for everyone.

'The government should refuse populism and the politics of «kMaintenance of all
and everyone». Material benefits should be minimal, whereas the majority of budget
money should be spend on the government orders for the particular programs, which
aimed at a perspective well-being of the state. «People do not need pittances, but jobs»
- one of the favorite Roosevelt’s sayings.

IPoliticians should not only watch at the camcorder lenses, they should know
how their nation lives. Otherwise, they live different lives.

I'Take all the responsibility for themselves.
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THE 1654 UKRAINIAN-MOSCOW TREATY: CAUSES AND CONSEQUENCES

Nowadays Ukrainian-Russian relationship is an extremely significant subject to
discussion due to the Russian military actions in Eastern Ukraine. In order to find out a
number of possible reasons for this situation one should consider Ukrainian-Russian
diplomatic relationship in the historic context.

One of the most important treaties between Ukraine and Russia is Pereyaslav
treaty signed by Bogdan Khmelnytskyi and Russian tsar Oleksiy Mykhailovych, which
dates back to 1654. According to this treaty Viysko Zaporozke accepted the protectorate
of Moskovia.

Many prominent researchers, such as Mykhailo Hrushevskyi, Vyacheslav
Lypynskyi, Rostislav Lashchenko, Roman Bzeskyi and Mykhailo Braychevskyi have
discovered both historic and juridicial aspects of the treaty. Their scholarly works were
used as a basis resource of our research.

There are a lot of detailed and comprehensive works about the main reasons,
such as an exigency for a powerful military ally to continue the war against Rich
Pospolyta, establishment of diplomatic relationship with a very mighty country of that
times and of the own state, and consequences of signing the Pereyaslav treaty in the
historiography and publicism. However, there is still no unanimous and conventional
look at the juridicial nature of the treaty. Our research is specifically focused on this
issue.

Among the variety of scholarly sights at the juridicial nature of the treaty it is
necessary to single out the most popular ones: union, incorporation, vassalage and
protectorate.

V. Sergeyevych and M. Dyakonov claim that the Ukrainian-Mockow treaty
resulted in the union between these two countries. The first of them believed that the
treaty had been a kind of personal union - an association of two or more monarchical
countries under the crown of the common monarch, while the latter, historian M.
Dyakonov, denies this assertion and consideres this treaty to be a sort of real union -
such an association between two countries where there is not only the common
monarch, but the law of succession.

On the other hand, Russian researcher N. Korkunov and well-known Ukrainian
politician and historian M. Hryshevskyi believed that the result of the agreement had

been the establishment of the vassalage - special type of subordination one country to
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the other: «The relations between Malorossia and Moscow were not based on equality,
the first was subordinated to the second. The Russian tsar did not represent two
different and separate state authorities, and the Malorossia's governor was under the
Moscow monarch. Obviously, there is a kind of vassalage...»

One more assumption of the juridicial nature of the Pereyaslav treaty was made
by I. Rosenfeld, who considers it to be an incorporation - an inclusion of one country in
the other, where the first was believed to be subjected. The researcher claimed that «the
hetman and the tsar had different points of view on the articles. The Russian authorities
believed that the articles served as a juridicial basis of their centralist competitions,
while the hetman and the whole Ukraine treat them as a guarantee of their freedom and
independence.

However, to our mind, the most plausible kind of Ukrainian-Moscow
relationship is a protectorate. This conjecture was supported by Ukrainian historian
Vyacheslav Lypynskyi. He claimed that «the practical purpose of this agreement was the
same as the aim of the previous alliances. The tsar just replaced the sultan in Ukrainian-
Polish war. Having become the protector of Ukraine, he should have provided Ukraine
with military support. And he should have also received a tribute for this, like it was
with the sultan in Semygorod, Moldova and Voloshchyna. Furthermore, the treaty with
tsar was signed in the same way as the one with the sultan». Lypynskyi consideres the
signing of the treaty to be caused only by the B. Khmelnytskyi’s need for a powerful
military ally.

It is of great importance to treat one more theory about the content of the 1654
Ukrainian-Moscow treaty, which was made up by Russian researchers and was at most
developed during Ukraine's being under the Soviet Union, namely the concept of
reunification of the two fraternal nations. In accordance with it, Bohdan Khmelnytskyi
started the National revolution with the aim of associating with Moscow. This can be
easily seen in notes of the Russian embassy that specially arrived at Pereyaslav council
on the 8th January: «The crowd said: «We prefer dying with the Eastern orthodox tsar to
living with the Christ hater... God, please, establish, God, please, fix our eternal union».

However, there is dramatically different information in the Ukrainian sources
and chronicles: «The Moscow officers were beaten with the cues by the Cossacks in
Kropyvnianskyi and Poltavskyi regiments. Uman and Bratslav regiments did not make
an oath. Chornobyl citizens were not willing to make an oath. Kyiv was forced to make
an oath by the swords. What is more, the Ukrainian orthodox clergy denied to make an

oath». Having analyzed these excerpts, we may arrive at the conclusions that Russian
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officers were purposefully distorting the historical basis of the treaty in order to replace
the truthful events and to interpret them in the most beneficial to them way.

The treaty resulted in many important consequences for Ukraine. The most
significant of them were the deprivation of the statehood and inclusion of the ethnic
Ukrainian territories to the Moscow state. Besides that, the signing of the treaty caused
the cancellation of the main acquisitions of the Ukrainian national revolution during
1648-1654, such as abolition of serfdom and establishment of Magdeburg law. It also
resulted in the decadence of the culture due to the fact that it was censored, restricted
and restrained in its development. Consequently, taking into consideration the results
of the 1654 Ukainian-Moscow treaty, it is important to point out that it was a step behind
in cultural, economic and political development for more than a century.

All in all, the 1654 Pereyaslav treaty by Bohdan Khmelnytskyi played a major
role in the establishment of not only the historic, but also juridicial relationship between
Ukraine and Russia. Its study and research is of great value for both cultural-cognitive

interests and the whole statehood of Ukraine.

Anastasiia Hashevska

Ivan Franko National University of Lviv

DEFINITION OF THE INITIAL MOMENT OF HUMAN LIFE IN THE THEORY OF
CRIMINAL LAW

Life is an inalienable and inviolable gift that everyone owns. These provisions
are specified in the most important acts and basic religious sources: the Universal
Declaration of Human Rights, the International Covenant on Political and Civic Rights,
the Declaration of the Rights, Freedoms and Citizens, the European Convention on
Human Rights, and others.

It is important to emphasize that in Art. 3 of the Constitution of Ukraine it is
stated that the person, his/her life and health, honour and dignity, inviolability and
safety are recognized in Ukraine as the highest social value. In accordance with Art. 27
of the Constitution of Ukraine, every person has the inalienable right to life. No one can
be freely deprived of life. The duty of the state is to protect human life.

So human life is the subject of criminal-law protection and one can not ignore
the fact that the Criminal Code protects the life of any person, regardless of nationality,

colour, race, religion, gender, age, political, religious or other divergences, ethnic and
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social origin, social status, place of residence, etc, as well as the benefits that this person
brings to society.

To my mind, the most successful opinion on the issue of my research was made
by O. Shevchenko. In his monographic study, the lawyer notes that in the legal literature
of recent years one can distinguish the following approaches of determining the starting
point of human life: 1) from the moment of conception (impregnation) (Poroshuk,
Onufrienko, Golichenkov); 2) since the birth of the brain (Sharapov, Trubnikov,
Pavlenko); 3) from the beginning of independent breathing of a newborn child
(Shargorodskyi, Tagantsev); 4) from the moment of separation of the fetus from the
abdomen of the mother (Krasikov); 5) from the beginning of physiological labor
(Stashis, Bazhanov); 6) since the exit of the fetus from the mother's womb in the process
of birth (Piontkovskyi, Borodin, Nabokov, Starko).

In the process of discovering this issue 0. Shevchenko comes to the conclusion
that it is necessary to proceed from the fact that the life of a child begins with the
appearance of any part of the child's body from the mother's uterus during labor (or
during the Caesarean section) and continues with the further independent extra-fetal
existence. Accordingly, the criminal protection of human life must begin birth, from the
moment when the child is ready to continue life beyond the womb of the mother. Similar
position is taken by a number of researchers.

The caution of national law regarding the issue of securing the moment of the
occurrence of human rights is clear. The question is so ambiguous and complex that
even international legal acts in this part are not very specific.

Having examined Ukrainian legislation in order to determine the limits of the
beginning of the right to life, it is possible to note some of its contradictions. As
previously noted, the Constitution of Ukraine does not contain any indication at the time
of the occurrence of the right to life, but Ukrainian legislation contains a sufficient
number of normative acts that indicate the protection of human rights even before birth.
Information about the legal capacity and, accordingly, the moment of its occurrence is
contained in Part 1 of Art. 269 of the Civil Code of Ukraine, which establishes that
personal non-proprietary rights belong to any individual from birth or by law. Art. 1261
of the Civil Code of Ukraine stipulates, in particular, that the first line of the heirs, by law,
includes, among others, children conceived during the life of the testator and born after
his death. Also Article 25 of the Civil Code of Ukraine, in cases established by law,
protects the interests of "... a conceived but not yet born child". As we can see, the

content of a number of legal norms in Ukraine allows us to conclude that, in some cases,



Marepiasmm konpepeHnii, 20-21 kBiTHa 2018 poky, M. J/IbBiB

the life and physical integrity of the embryo is a protected object. However, the
Constitution of Ukraine excludes the legal protection of the unborn child.

Provisions of the Instruction on the procedure for conducting an artificial
interruption of pregnancy, approved by the Order of the Ministry of Health of Ukraine
No. 508 of July 20, 2006, defines the methods of conducting abortions, and norms of
Clinical protocols on obstetric and gynecological care, approved by the Order of the
Ministry of Health of Ukraine No. 782 in December 29, 2005 - medical abortion.

The provisions of clause 1.2 of the Guidelines for the determination of the
criteria of perinatal period, approved by the order of the Ministry of Health Ne 179 of
February 29, 2006, established that "live birth is an expulsion or extraction from the
body of the fetus, which, after the expulsion / withdrawal (regardless of the duration of
pregnancy, whether the umbilical cord is cut off and whether the placenta is detached)
breathes or has any other signs of life such as palpitation, cord pulsation, certain
movements of the skeletal muscles.

So, even considering the fact that general features of the right to life include the
importance of this right, fundamentality, flexibility, high degree of protection,
inalienability, priority, a special mechanism of implementation, inability of legal
succession, sustainability, universality, individual and non-discriminatory character
and absoluteness, determination of the initial moment of human life is a very interesting
and at the same time complicated issue and it still demands particular legal

specification.

Iryna Horokhivska

Ivan Franko National University of Lviv

REPRODUCTIVE RIGHTS: NOTION, CLASSIFICATION AND PROTECTION

This abstract explores the definition and general description of reproductive
rights, aims to analyze various types of these rights and examines the mechanisms of
defence.

Nowadays reproductive rights are becoming more and more actual and
incredibly important to be regulated by local and international authority. One of the
main vital problems faces humanity is the population decline. Due to the wide variety of
reasons including policy, incurable diseases, economics and military state, it seems to
be a great reduction in human population. What is more, the problem of infertility in the

whole world has both medical and socio-demographic coloring. Especially, young
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couples are suffering from the inability to get pregnant. Another burning problem is
impairment of reproductive health and emergence of different serious illnesses.

Having interviewed a great number of people, we discovered that the majority
of people do not even realize that they have such type of rights, as they are not properly
informed. Consolidation of reproductive rights of persons in legislature needs to be
taken into consideration too. Therefore, the chosen issue is quite crucial and should be
solved as soon as possible.

Understanding that Ukraine and many other countries are far from required
level of reproductive rights, our purpose was to provide principal ideas and policy
recommendations for further improvement of this type of rights in our region and
beyond.

The right to reproduction has been analyzed and theorized by scholars such as
V. Gopanchuk, A. Antonyuk, I. Venediktova, F. Dahno, O. levina, M. Dyakovich, L
Zhilinkova, L. Krasavchikova, R. Maidanyk, V. Mironenko, G. Romanovsky etc. Using the
data from their dissertations, researches and studies, we reached the decision that the
idea of these rights is not fully investigated.

The concept of reproductive health is relatively new. Emerged following ICPD
Cairo Egypt, 1994. ICPD announced reproductive rights and constituted the framework
for the development of the UN MDGs in the future. Since that time, rights to reproduction
have become the burning issue.

The findings present that reproductive rights are human rights. So, these rights
are the basic rights and freedoms that belong to every person in the world, from birth
to death. They are certainly applied regardless of where we are from, what we believe
in or how we choose to live our life. They can never be taken away. Besides, reproductive
rights are considered to be a person’s ability to make free and independent decisions on
their reproductive health, including child birth, time and intervals between their birth,
the right to make a decision on procreation without discrimination, threats and violence,
recognition of the right to obtain relevant information. Moreover, these rights provide
with the opportunity to protect mother's and child's health, defending social,
information, medical and financial support in this area.

The subject of reproductive rights continues to be an emotionally and politically
charged issue, especially in light of new technologies and recent laws. As proverb goes,
«The most precious jewels you'll ever have around your neck are the arms of your
children». We strongly believe that every person in the whole world dreams about being
a parent. Fortunately, despite the infertility, these dreams of every person can become

true. In today fast-moving world, scientists are able to create such useful and beneficial
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inventions. One of the most important for humans are reproductive technologies, in
particular the so-called assisted reproductive technologies, whose purpose is infertility
treatment. The usage of these inventions, which are increasingly in demand, must be
regulated by certain legislation. As a result, the issues of assisted reproductive
technologies, specific features of their regulation at the international and national levels
were studied.

The essence of reproductive rights is obvious. However, there are numerous
classifications of reproductive rights due to the scientific and technical development.
Our study has indicated that it is more appropriate to emphasize on this division. We
suggest that reproductive rights include the right to: free reproductive choice;
establishing and planning family; reproductive health; obtaining accurate and complete
information about their reproductive health; obtaining healthcare services related to
reproductive health; the confidentiality of information on the implementation of
reproductive rights; protection of reproductive rights; motherhood; paternity;
surrogate motherhood; infertility treatment; the usage of assisted reproductive
technologies; donation of gametes and reproductive cells, cryopreservation; the usage
and free choice of contraceptive methods; surgical sterilization; the termination of
pregnancy; in vitro; organ transplantation, including the transplantation of stem cells;
reproductive cloning; implantation of embryos; reduction of embryos.

The study tested that it is essential for the government to provide guarantees,
concerning the right to infertility treatment, disabled people’s reproductive rights. In
this way, we suggest the positive effect of the mechanisms of defence.

It is a common practice that defence mechanisms consist of the mechanism of
written codes, court defence and the activity of various legal organizations, funds and
agencies.

The legal situation in the world demands an effective, planned policy on
protection citizen's reproductive rights by the state. The national and international
legislation should be considerably supplemented. The area of reproductive technologies
in Ukraine is in constant development. Usually, they are regulated not by primary
legislation, but by the secondary one, creating legally-enforceable regulations and the
procedures for implementing them. Above all, removing gaps in the law is an important
task in the creation of legislation and is accomplished by legislative bodies through the
adoption of new rules of law. Court defence seems to be another mechanism, which is
widespread in the world.

All things considered, we support the prediction that demographic prospects

and sustainable development of the society directly rely on reproductive health of the
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nation. In order to achieve the highest standards of reproductive health, the
governments should act immediately, improving the regulation of reproductive rights.
Creating the separate legislation that would regulate this group of crucial individual

rights will be a valuable contribution.

Danylo Kravchuk

Ivan Franko National University of Lviv

SOURCES OF THE UKRAINIAN STATE AND LAW

To start with, my coursework bears quite an actual character regarding the
current political situation in Ukraine, which requires deep and intensive knowledge in
the field of national culture and history. The complex character of the research is related
to the masssive amount of information concerning the topic thereof and, what is more,
is caused by the following enumeration of the aims of the research :

1) Object of the research

2) Works and projects of the native researchers on the topic thereof0

3) Massive of the information on the sources themselves

Firstly, the fact of the appearance of the primal state on the Ukrainian territory
needs to be underlined and explained. Officially, it is known that the first state-alike

«“

formations appeared under the name of the “ State of Ants “ and, quoting some
researchers and scientists such as V.Khvoyka, M.Grushevskyy, F.Chernyakhivskyi, in
that field of their expertise, it is also possible, that the first state-alike formations
appeared with the name of “ Trypillya culture” approximately in the III-IV hy. B.C..
Primarily, the State of Ants appeared in the result of the Big Migration, also, because the
Goon threat became less harsh and massive. It is known, that Ants were qualified
artisans and could work with soils, which was of crucial importance in their lifestyle.
What is more, they were mighty warriors, which enabled their further development and
progression, as during these times one could not survive without knowing how to hold
a cutlass. Also, Ants had a developed legal system, based on the common law as a major
source of legislation. They knew the institute of exchange, rent, buy and sell, heritage
etc. Inter alia, the power of trial and judgement itelf was a privilege of warlocks and
monarchs exclusively. Thus, regardless the fact of the devolped law system, judgment
could and sometimes was prejudiced. Mutatis mutandis, their society was formed in

concordance with the principle of patriarchy, which meant the unlimited power of the
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man. It could be over the woman, child or the society in general, which explains why all
of the Ant monarchs were men.

In contrast with Ants, there existed a parallel culture, which also made a huge
contribution to the development of the contemporary law system in Ukraine. It was the
Trypillya culture. Unlike Ants, Trypillians were soil-workers exlusively and did not take
part in wars and armed conflicts. Of course, we can not agree on the fact that Trypillians
were not able to defend themselves as V.Khvoyka in the 19t century showed to the
world some magnificent defending structures of the Trypillians, which can be an
example of the strategic building. These structures were of 2-3 km. long and of 30-40
cm in width, which could protect them from almost every threat : wars, migrations,
intrusions etc. Also, unlike Ants, lifestyle of Trypillians was based on the matriarchy,
which meant the power of women, contrary to the patriarchy. Some traces of their
matriarchy can be found in the pottery of Trypillians, every piece of which is engraved
with the images of women, flowers and other ornaments. Their law system was quite
similar to other legal systems of these days : the basis of it all was the common law.
However, less severe punishments and the institute of bail and parole were the diverse
traits of the Trypillian law system.

Secondly, I would like to present the existence of several tribal pre-state
formations on the contemporary Ukrainian territory, which gave birth to the
development of progressive, compex law systems. These are as follows : Drevlyany,
White Croats and Dulibs. Such tribes were generally not affected by migrations and
wars, thus could concentrate on the personal progression and development. They were
located in the West and were protected with mountains and forests, which let them not
to be attacked frequently. As the vast part of Ukrainian tribes, the major field of their
expertise was working with soil. It gave massive harvests, and thus enabled the
appearance of trade without tribes and countries across the world. What is more, the
existence of trade led to the developed legal system, as the trade itself needs to be legally
regulated. So, the institutes of lease, hire and buy and purchase especially started
functioning. Undoubtedly, the criminal justice system also was in the stage of rapid
progression, as evasion of the purchase and sale agreement liabilities, for instance,
resulted into punishments, which were precisely specified with the first criminal justice
codifications and articles. It needs to be mentioned that Ukraine is located in the middle
of Europe, which let the trade be effective, profitable and quite unsafe too, as many of
the neighbouring countries wanted the same profit as Ukraine had these days. For that
reason, Ukrainians developed the legal institute of hire, the primal aim of which was to

hire Scandinavian warriors to protect and ensure agreements between clients and
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traders. Also, regarding the criminal justice system, frauds and forgery of documents
were under severe corporal punishments, as it was of massive importance for monarchs
to have their countries profitable and developing. By this I mean the simple principle of
these times : the higher the income is, the bigger the taxes are. And I believe it to be quite
the same nowadays, especially in Ukraine. The development of these tribes also gave
birth to the first state formation on the Ukrainian territory ever, Kyivska Rus, which had
all the necessary attributes to be considered the state : currency, language, territory,
law, culture and so on. As we can see, this tribal law system was well-qualified and up
to date to be used in the every day conflict settlement regardless of its matter. It needs
to be added, that the trial bore the competitive character and that the lawsuit could be
launched only on behalf of the plaintiff. Judgement was to be delivered in time,
impartially and with the consideration of the following law principles : equity, rapidity
and justice. The law system of White Croats, for example, regulated family relations too,
and, especially, the legal position of women. From the chronicles of Prokopius
Kessarithius, Hector and Lavinthius, the world-known ancient researchers, we may find
out that the man had extreme authorities regarding his family and his wife. He, the man,
could possess all family assets, vote, elect, be an heir, have the right of veto onto his
daughter's marriage, buy and sell the family's movable and immovable property etc.
What is more, only the man could conclude several trade agreements and deeds. Also,
the man could use corporal punishments as the method of raising his children, and he
would not be liable for doing so. So, generally the man was the so called “head of the
family” and had all the necessary authorities to execute his powers.

As it appears to my mind, the Drevlyany tribe union also is worth researching,
as we can talk about the first democracy ever in this tribe union. By this I mean the
“viche”, which was a general meeting of every mature MAN of the society to elect the
monarch, deal with war and peace issues, to discuss further prospects of tribal
development etc. Such institute showed high level of political thought and of
uncoincidental development of the internal cooperation between the different members
of society. The viche also required the society to be ready for the elections.

To sum up, [ would like to emphasize the importance of the primary sources of
the Ukrainian State and Law, as they play the key role in the development of the modern
legal system in Ukraine. No doubts, we would never live in such legitimate world
without that massive amount of work being done thousands years ago. As it can be
followed up in the law systems of modern day, we also can find the usage of common
law, still playing the key role in the USA or UK, whereas in Ukraine and some other

countries we continue considering legislation to be of crucial importance. However,
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some may say that modern legal system in the world has been given birth in the result
of the political and scientific activity of some researchers, such as ].Lokk, ].Sies, I.Kant,
0.Kont and many more. [ completely disagree with such an exclusion, as without having
a general outlook on law, completed by these tribes themselves, no one would be able
to create something else, even more progressive. In conclusion, I would like to clarify
the point that such coursework is extremely actual nowadays, as during the stage of
globalization, culture mixing and free exchange of information it is vital for every nation
not to lose its cultural identity.

The coursework may be further used to simplify writing various articles on the

similar topics or to enable better understanding of the teaching material.

Marta Kunets

Ivan Franko National University of Lviv

FREEDOM OF BELIEFS AND RELIGION AS A CONSTITUTIONAL RIGHT IN
UKRAINE: MEANING, CURRENT PROBLEMS AND SOLUTIONS

In my reseach paper I am going to talk about the importance of human rights
awareness. Moreover, I would like to highlight some significant problems connected
with the distinction of certain class of constitutional rights in Ukraine.

As stated in article 35 of the Constitution of Ukraine, everyone shall have the
right to freedom of beliefs and religion. This right shall include the freedom to profess
any religion or profess no religion, to freely practice religious rites and ceremonial
rituals, alone or collectively, and to pursue religious activities. Everybody has the right
not to believe in any religion, and the right not to participate in religious activities.State
law fully guarantees the right of citizens to make free choices. No religion shall be
recognised by the State as mandatory and nobody can be forced to profess any religion.

Moreover, the Church and religious organisations in Ukraine shall be separated
from the State, and school shall be separated from the Church. According to the Law of
Ukraine "On Freedom of Conscience and Religious Organizations" church in Ukraine
shall be separated from state and educational system in Ukraine shall be separated from
church and shall have secular character.

It is also noted in article 35 of the Constitution of Ukraine that no one shall be
exempt from his duties to the State or refuse to abide by laws on religious grounds. If
the performance of military duty contradicts religious beliefs of a citizen, the

performance of this duty shall be replaced by alternative (non-military) service. It
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means that the confession of a certain religion does not exempt a person from his
obligations to the State.

The only case when this right to freedom of beliefs and religion may be restricted
by law is the protection of the public order, health and morality of the population, or
protection of the rights and freedoms of other persons.

[ would like to express my concern about the high incidence of human rights
violations or even discrimination. To my mind this issue is closely linked to our
unawareness of the set of rights which is stated in the Constitution. People do not know
their constitutional rights which cause the infringement of their interests. Therefore,
ignorance of your rights may easily lead to undesirable results. Definitely, both of these
problems require urgent attention.

Nowadays the problem of religious discrimination must be recognised and then
solved. It can not be ignored. Opinion polls and sociological surveys of specific
population sectors show such results: more than half of Ukrainians (about 60%) noted
the problem of discrimination in the society; 40% of people said that they faced
discriminatory practices.

It is also identified that religion is one of the ten features which people in
Ukraine are discriminated for.

[ believe that this question will be settled in the nearest future. There is a need
for ordinary people and public authorities to work together in order to solve the
problem of religious discrimination. It obviously will not be an easy task to carry out.
However, we are obliged to try something. [ would like to outline the main solutions to
it.

First of all, human rights awareness should be heightened in both urban and
rural areas. The government should guarantee the access to the information connected
with human rights for the whole community. This data must become widely available to
the public.

Secondly, incitement to religious hatred should be suppressed immediately as
the members often in the name of one religion persecute the members of different
persuasion. No one could violate the rights of religious minorities with impunity. As
stated in article 161 of Criminal Code of Ukraine, willful actions inciting national, racial
or religious enmity and hatred, humiliation of national honor and dignity, or the insult
of citizens' feelings in respect to their religious convictions, and also any direct or
indirect restriction of rights, or granting direct or indirect privileges to citizens based
on race, color of skin, political, religious and other convictions, sex, ethnic and social

origin, property status, place of residence, linguistic or other characteristics, - shall be
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punishable by a fine of 200 to 500 tax-free minimum incomes, or restraint of liberty for
a term up to five years, with or without the deprivation of the right to occupy certain
positions or engage in certain activities for a term up to three years. In other words,
States should be urged to criminalize any event, action, gesture or word that seeks to
discredit a religion or other belief. It ought to be prohibited under national legislation.

Unfortunately, people's activity in protecting human rights is not high enough
today.The main barrier on the way of defending their own interests is fear. Ordinary
people are convinced that it is a time and money consuming process which is not worth
trying.

It was indicated that Television is the absolute leader among the sources of
information about constitutional rights (34 respondents). Internet sites is a source for
less than one third of the respondents. Getting information that influenced the idea of
human rights in the educational institutions is also a very popular way.

In conclusion, I would like to stress that the problem of protection of the right to
freedom of beliefs and religion exists and its solution depends on both ordinary people
and public authorities. Everything is possible with patience, good will and sincere faith

in the future.

Roman Syniuta

Ivan Franko National University of Lviv

COMMERCIAL GROUPS: CONCEPT, TYPES, PECULIARITIES OF CREATION AND
ACTIVITY

Nowadays a question of proper and effective regulation of commercial relations
is sufficiently relevant in Ukraine. In our opinion, today a problem related to law
regulation of commercial groups, their types, organizational forms and activity is
important.

Commercial Code of Ukraine is designed to regulate the whole spectre of
commercial relations, sets the legal basis of commercial activity. But it doesn’t
circumstance before mentioned relations. As a result, there is a need for further legal
regulations and scientific research on the matter.

The aim of this work is to analyze the actual legislative base related to legal
regulation of commercial groups.

This problem was researched by such scholars like Vinnyk 0.M., Gerz A.A.,,
Jurynskyy V.0., Kossak V.M., Startsev 0.V., Shytkina L.S., Scherbyna V.S., Yurkevych Y.M.
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A commercial group is a group of companies, other commercial organizations of
different types of property, which is created with the aim of coordinating the activity if
its members, unite their efforts in order to solve social and economic problems.

Commercial groups may be created in such organizational forms: associations,
corporations, consortiums, concerns, other business groups prescribed in law.

An association is a contractual group, created in order to constantly coordinate
commercial activity of enterprises, that have united, via centralization of one or some
production and management functions, development of specialization and cooperation
of production, organization of common production on the basis of financial and material
resources in order to fulfill commercial needs of association members.

It shall be mentioned in the statute, that association is commercial. Association
does not have the right to interfere with the commercial activity of member companies.
Association may be empowered by its members to represent their interests in relations
with government, other companies and organizations.

Corporation is a contractual group, created on the basis of industrial, scientific
and commercial interests of enterprises that have united, with the delegation of
separate powers to regulate the activity of each member to corporation authorities.

A consortium is a temporary statutory group of enterprises created in order to
achieve a special common commercial aim (implementation of targeted programs,
scientific, technical, construction projects etc.).

Consortium uses costs, given by its members, centralized resources, allocated
for funding special program and costs from other sources in the manner, prescribed by
its statute. As soon as the aim is reached, consortium ends its activity.

A concern is a statute group of enterprises and other organizations based on
their financial dependence on each other, with the centralization of scientific, technical
and industrial functions, investment, financial, foreign trade and other activity.

Members of concern empower it with part of their powers, including the right to
represent their interests in relations with government, other enterprises and
organizations. Members of concern cannot participate in another concern at the same
time.

State and municipal commercial groups are usually created in the form of
corporation or concern.

Commercial groups have such peculiarities of creation and activity:

1) this group is a legal entity;
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2) it may be founded by two or more enterprises or competent governmental or
municipal body (in such case commercial group shall include at least two enterprises as
well);

3) only enterprises may be members of this group;

4) the decision to create such group and its statute shall be agreed with the
Antitrust Committee of Ukraine in the manner, prescribed by law;

5) this group is created and acts only as a corporate enterprise;

6) when creating this group, share capital (without minimal size set by law) is
formed by its founders;

7) shares of its founders (members) are defined in the share capital of this
group;

8) this group is not the owner of its property and acts on the right of economic
management or operational management;

9) this group disposes of the property, entrusted to it within the limits specified
by the constituent documents;

10) in order to manage the activities of the group the governing bodies are
created (the highest governing body, executive body etc.);

11) this group is fully liable for its obligations, and its founders (members) are
not liable for the obligations of the group, except for the cases provided for by its
constituent documents.

As it seems from the provisions of paragraph 1 and 2 of article 70 and paragraph
2 of article 118 of Commercial Code, commercial groups may be created in two ways: 1)
on the voluntary basis (on the initiative of enterprises) by signing the memorandum of
association with future members of the group and 2) by the decision of the bodies which
according to the Commercial Code of Ukraine and other laws have the right to form
groups of enterprises. Hence - the division of associations on the grounds of their
creation into voluntary and state takes place. Consequently, commercial groups may be
created: firstly, as commercial groups: secondly, as state or municipal commercial
groups, depending on the order of establishment.

Commercial groups can be classified on different features and criteria.

Commercial groups of enterprises have a possibility to solve production
problems of separate enterprises more effectively. They allow to expand opportunities
for their commercial activity, use available resources in a more rational way because of
their unity, improvement of the organization of common activity in order to solve

definite problems in industrial branch.
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