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s’ e jitjystsetsd] YsksctOl s Odtsc s,
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Ni niejsza praca odnosi sin do na
zagadni e@® zwi Nzanych z naruszendnggm pr &
obrazu: probl ematyki uOywania zdjanli (
internetowych, kwestii zgody do wykorzystania cudzego wizerunku w
rozpowszechni anej fotografidi czy t eU

~

podobnych do siebie zdjnl

Zgodnie z art. 1 us 2 pkt. 3 ustawy o prawie autorskim i prawach
pokrewnych [ 1] przedmi otem prawa autor

tworczej o indywidualnym charakterze, ustalony w jakiejkolwiek postaci,

niezal eUnie od wartoSci ¢ zy 3 cyfowasegdb u W
przepisu wyszczeg-lnia w tym wzglndzie
Naj wyUszy zaznaczyg, Ue za tw-rczoSi
fotografowani a, punktu widzeni a, kadr o
i per spektywy, zastosowania efekt-w spe
nadania fotografi.i okreSlonego charakt
i ndywi dual ne pintno, konieczne do uzna
autorskiegaod el 2]lzathdanl @y uwadze, Ue fot

przypadkowy c¢czy wrificz nieudolny takOUe
zaS juU sam wyb-r wujficia przez wykonuj
Nie oznacza to |jednoc zechmnioee, jakddetwork a Ud

prawnoautorski. Pol ska doktryna prawni



[Objite' Odzd € ek tEjodzusasS RI0S5I . [ ¢ of 37

uznaje za takowy reprodukcj i |l ub zdjr
znami on oryginalnoSci, wykonywane Wi
trakt olwaly nadj fci a dokumentacyj ne,

i stniej Ncego obrazu (zdjfAcie samego p/{
wykonywaniu taki e] fotografidi ni e ma m
tw-rcy, gdy U wy konly wadnoak u me st acw | nsipeo s
rzeczywisty stan muzealnego zbioru [ 4
precyzja wykonania c¢czy kunszt fotogr a

uznanie za utwor fotografii unikatowego plakatu propagandowego z okréisy. wo

Wy ij Nt kowo ochroni autorskoprawnN «
fotografia wielobarwnego malunku, |jeUe
fotografa wyboru np. naSwietlenia dany

Zbndnych dywagancijei pir zwhtpmlrizwo JcuiU w t y 1
utworu tr-j wymi airionndeygnoi d(urad .n orS4 e Fib ao)r y g i
dob - r Swi atgdocieni, stosownego kNt a

Apel acyjny w Warszawi e Ai s tcan¢j abrabdar wn e
zakgada w istocie (uwzglndniaj Nc techi

zastosowane] techniki) oddanie konkretnego zestawu kolorystycznego bez

jaki ej kol wi ek i ngerencji w i ch wewnn f
stanowi gaby npezpjat acj i treSci reprod
dokonanie interpretacj.i davieafposhy amal éNc

szczeg-Jgowego ujncia pojhAcia tw-rczoS
Naj wyUszy wuznaj Nc, e omin e awtasrgulgap rea
odt warzaj Nce rzeczywisty stan zbior- -w
Wbrew obiegowej opinii, autor nie musi na wzér niegdysiejszego modelu
ochrony prawnoaut or s k icayrightoewejarane) bardaieje s z ¢
wpostaci znaku E. Wprowadzanie takowej
celu wuvugatwienia kontaktu z autorem | ut

tworcy. Zgodnie z art. 116 polskiego prawa autorskiego, rozpowszechnianie i
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komercyjne wykorzystywaniedzj f | bez zgody autora to

kt -rego przewidziana Jjest kara grzywny

|l at dw-ch (|l ub wincej W przypadku <czer
Nal eOy mi el to n a wz gl n dhego e zjawwka b e ¢
wykorzystywania zdjnl odnal ezi asagmoh w
podani e nazwi ska tw-rcy zdjnci a ni

rozpowszechniania.

Czy autor-w zdjncia moUe byl wifcej

| nt r y gzajatihieyiem pozostaje kwestia sporéw o autorstwo danego

zdjnci a. Ni ejednokrotnie samo naci Sniin
czynnoSci przekonanie o autorstwie do
sifn z proSbN do pogsgpwndbowagobhapnt kamra

uprzedni o uregul owanych ustawi eni ach

zdjAcie miagoby =zostal wykonane i Co

zyskuje statusu autora fotografiio. Mo
samowyzwal aczu, samo naci Snificie spus
tw-rczoSci, a stanowi j edyni e mechani

Problematyka ta niiSNdedAtpewapgigny k|l Roa
powodowi sguszgoo SUNbad®GoSoi @zpenia go
wykonywag przez stronn pozwanN stoso:
og-Ini kowych aUeby wygdgNczygy wkgad t w-

Pozostage wNtpliwoSci budzil moUe k
zbadaiti Rwevsp:- gautorstwa zdjncia w prz
podstawie przygotowanego wczeSniej pr z
np. fotografi.i uUOytkowej. Wsp-gautoro
autorskie do utworii zgodnie z podstawwy m zagoUeni em wi el k-
fotografii sN r-wne, jednakUe kaUdy z
udziag-w przez sNd uwzglndniaj Ncy wkdga

obr-bka cyfrowa fotografii witer@umiwy mi
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wykonana przez osobnfn trzeci N: w takin
utworu zal eUnego. Zakgdadaj Nc, Ue inger
standardowych poprawek stanowi Nc za$ z
sin twieghd dal eUnego, stanowi Ncego r - w
jednak bez uszczerbku dla posiadacza praw pierwotnej fotografii. Dalsze
rozpowszechnianie takiej fotografii i komercyjne wykorzystywanie uwarunkowane
bindzie zgodN autora zdjfhicia bazowego.
KradzieU pomysgu czyl i pl agiat fotog
Coraz cznstszym probl emem | est odr -
inspiracjN a kradzieUN pomysgu na k¢
fotograficznej dodat kowo dea factoCstanowi 0 z p a

przedmiot uwiecznienia? Zgodnie z art. 1 ust 2! polskiego prawa autorskiego

ochronN autorskoprawnN moUe byl obj i
przeci wie@E&twie do I dei i pomysqg- w.
fotografowi nar us z e ez puwiacenanie atyech samgch | e ¢

budynk-w publicznych z podobnych 1| ub
Zdjnl takich nie moUna bygoby traktowa
zwi Nzek pomindzy podobny mi fotogrcafi am
zawartoSci, |l ecz nawi Nzywag do cudzej
styl uo i niniesgtoniaytNcrya weczeSniej utw-r i
j est ani w cagoSci, a nie wW poszczeg:-
nowego (inspirowa@ g 0 ) | ecz stanowi artystycznN
Jak zauwaUyg SNd Apelacyjny w Warszaw
rozumi el zaczerpnifncie wNtku cudzego u
j est zbndna ( é) Nawetl pwzwanrzy e Swizadai
motyw zaczerpninty z wutworu powoda, n
i ndywi dual nych jego dziega, w celu roz

i ndywi dual nego utworuo [ 8].
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Zgodnie z art. 115 ust. 1 polskiegoawa autorskiego, plagiat stanowi czyn

przywgaszczenia sobie autorstwa albo

cagoSci lub cznSci cudzego utworu. W p
fotografidi nal eJagoby rozpatu ygodnié z ust |
Kt -rym grzywni e, karze ograniczenia a

podlega ten, kto rozpowszechnia bez podania nazwiska tworcy cudzy utwor w
wer sj i oryginalnej. Takie przypadki s p
zdjnciaieUKrpamys Ju n a kompozycjn pop.i
(identyczna aranUacja podobnie odzi an
rekwi zyt ami wW tematycznie tej same|] S C
pl agiatu (np. sgynmaraf evjo dedn @3 rziyevi fNx
ustanowi onego na polu prostopadle §- Uk

Prawo do wizerunku

~

Na zako@®zenie naleUy podkreSlil, U
kt - -rej wi zerunek zostag utrwalony, pr z
pisemneji wyrafnie wskazywal do jakich <cel
gdzie sin ukaUe. W razie sporu na dro
wi zerunek bhndzie musiaga udowodnii, Ue
zezwol enia. Naliely ir,- viei ewkbberradw zer un
os-b pozbawionych zdolnoSci do czynno¢
przedstawiciela ustawowego. Nat omi ast
model a, zezwol eni e ni e | esitne lpwootanumeb n e

pozowanie. Tak samo zgoda nie jest potrzebna w przypadku oséb powszechnie
znanych, o ile fotograf uwi eczni g | e
publicznych (np. politycznych, spogecz
ktorenaz dj ici u stanowi N niewyeksponowany

koncertu).

[dzj CMOdzHtc O 1 | Ist
19" afm! €2 d&OyY' sdzOdz' d
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LjdBjd M dz ! CsetsmMf sHOwM! ©sdzats. f tod L dzOY

1s LSO dzad dzagj HO' Y ' bEtet odL dzOy  dac
dzs” H' v d&zCd. uvO0Cj odL dOyj dzdz" &d L &zOS
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fMlste” 2e: y' d teejd S tistsdfLids@ugdatsdz j d3j dz' dzts® |
Yg dzdzv &3, o dL dzOyj dzd 3 dz®@ ff '} wgds @dn'ls teis s € Lz o3 j
Bz LOCtEdsHOsmMsosd fEYHSE. v d kjtC
L dzOyj dedz? y' &z sotscEt fdL dzOyj dedzv L j d3j dz
dzdy L OLdOYyo', it yj oMmMksOdesodzj dz L OC sz
Hdzd B 616 ¢ QzOHRSY kofipE@d' &) %' o dS stedflsOd
ClotsdBZBOHW dzOd3d IsO s tedHdyded d3d Mtse O] . J
ftedL dzOYj dzdgy L jdgj oz dets’ H' v dzCd wC kB

Ljdgdz' , hs Mdz' HiZ' L O L jd3gj dz' dets¥ H' dzv dzg€ s
fled ¢ sd3 ud Ststedmislkzeo Oy d3 L § Bdz' .

19" HIMd odf dzde O , hts LO Mo’ s s todHCJ:
YJ dedzv L j o34 dz¢ dzts’ H'  &z2vwde€ d f Jtej HBOYO 34
stsBlss H' ' Htddydf cHBLotSd] ds d&dhj Isj,

6. [ . [ ' teshdduj dl tstcpheOkOo Odzdz? L j d34 dz' dz
fteddydfsd MmMlsetstes ' &BEOME dzj f stesL 2d3" dz2@ Is
dzt dzi IO JCtdtd ydts JjWiGClsdoedsai odCtstedml
B4 &z2 BO' o dL OYOIdMmW L O " dhdd3 feddydy
dzj BsBOW LSS0 Ij, hts ftewdis fjtcj HBOYS daj
odz¢ 90Isd Hjtejdz ¢ Mmdzsodzdm tsB A4 3 4 dz o
B'dzh Idfsodma LJjd3id dzedrn H' dzwdes¢ ( S Ols
oMlsOdeso dzj degd?2 f jtojdz' € COBggsicsd a 'j w39 e |

v O¢"° L OCBdetsH Qo yts o MmMlsOdzeseo dzj dz' 5B d&3j Y
B4 1 4 dzdzv Bd, o MlsOdatse dzj dzd B ff zOdzlz o Odz' dzts ®
CWHCE LBdzEo Odzdzy. 1 0O HGSfd@scetsy L sdlzo O
dzdr o9dH' 9 odSCtted Mmls Gdapy H SdzW dsEd h O d3jo AO
tcdMiszo OYyoOd H' dv des¢ " dutsSCd?2 odeB ' tc o9 dH'
smMsedMmMisdr " delsjtejm o. vz, o Ists2 YyoOf
dzv dzts ¢ ftesWotsdy LOBBtsdzdzgse s MY sMisB Iz
fted L sdiztedlsdsds’ Is H' °  § tod dyyidif ocHSSE t@dshitiy) @iz
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dgdz" , wCj dzagj LOBBtetsdzj dzgj L OF tsdztsdze .

ldasHwyd "L LOSBdsHOe ys™ HJW"  d y' -
H' dzwdzSd SO HsCIlsted dzOdz! dgdm "  HatSH'™ & HTS
o zOMdzy o dL dzO 1 je dedztizO y Jy tlzdzv ts @ J i3y Jdz' wldist [z figls ofk
Bjy' odCstedmsOdedzy L j Bj dz' dgs’ H' dzv &z
oflsOdztso dzs ¥ s' MW L OCsdsH Qo Mmotsdy SO € tsdzs
o dzOH ( . O3y JtoOQotseo] Wotodglzdzt 9 Odadzw ¢ y' c
s o Ydgs® Mkl EO' LsBsSoowL Od dzd?2 L &'
blsd bOdhi stedseo Odzgj yjttjL SOjetst'
we' hOlddkl! HBLe' d dd?2 L& Ml SO dzOH C
Jdi3j dzt des’ H' dzZvdeS d Bk LH' 2Mdzj dzdz' HtcOo dz
[ O vdBsy " " ¢
[1 9" oM $d2 dOY' sdzOd d
3y d2 we 0dzO A

oy}

-

rd I RrRuvdrvc ¥td fouvrtwdf?2rvo LI L L1
sdzuvff tJfr1JuvfroelAc cs twivJJIRrRr vUrTrU(t
gfAwodf v fw rfILSTLLR

l totsB dzj O3 dzj H j to) Oo dzts cifistc Gs Yo' dadg! ‘dats LSO L K
BslssHOeay' @ ftedH' dzddzd Mmetss ko Oc Iz, L 5€C to,
4. [ . wddykzs¢, [.[. dStt€eoe. [(0OLtR L Isdd,
dz' mMls:, 9COLOdzi H dlsOdzdz¥y 4 tlzisls ts OB Hits o f 2 y @A
mMdzseo €' 9.

[LdOCOBd My’ Odz dets™ HBYItBSEed bk ftoOot
90 WBKd3® dzOH OdzdzV ; Tys ldds @ o 30 i) ts'W Ezdz'eo dadz0zY
sMsBd LO tBMisOoadds, SCtdzd otsdz®O MOBsMIs' 2 d
BOlsd oz solzndoe HiEzOdz dzdd3 (ud " d3f 2 dad B)
H' Wdz! desfls™ dzO0 t' odzg MMy dz@ dets o dL dzOyYJd o
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' 36’ ‘ sBO' Clsdodets dgj HsMIsOIlsdzg dg Hdzv L O
Isj ted3’ dz dzOH O dA s dsth) &8  H BHZRsE RO dasd L dz0y O
Msoddd &I YOdRRd of dzdeokz dzO tsMtsBlkz My' Odz' dz
fsd3ssecd ° dzgj Hj e OodzO® MBsYy' Odzr dzO@, wWEC O dzOH
Isd o-fflasOo tso dmr OCISOr BSOSO HBYIBRSEO Blsted d3O«

[ Bted ydets L O &zBwydilsdizy ddi s L OC sdetsH O flso 5 ¢
fsdew Islsw ¢ 3O jtc’ Odz' dzes™ HEBftsBsede. 1 4 BO'
&z Sk o9dH' & BOIjte' Odz' dets’ Hsf sdise d, w ez
ftcOy adzd COds. [CtejdZ =~ odHd BEOLIOdA of
Is d : (1) BOLjte’" Odzt dzO HBY{ sBSG O, hts &3O
OBt B ' dz hsfMmls' Oy 9aded¢ " © (dzO tSLHBto d
sO " dz. (. 2.3.3); (2) ®BOLjt' Odz? d&zO H B!
f " Hftcd ' dIMigfadisdf etONE jodfed SO £ Lo odwLCE "L f
s dzOskz d' Sko OdzedzW, SLHBtBO dzj dzdg? H' Is§ 2,
fsd3sscd IsO odff dzOIsd L O tOrkzdes¢ Cwhils' 9
Hsesoastesds (ftcOyY' odzd € Od3, wdtv' HitsictalgveHidzo O QG
detsé , dzO dzOtetsHy j dzdz? HJIsddzd, M dsowds L daj
SHdstcOL 590 HBYISRBScO fteOy oaddtO, W o d
CodzsH OQoafMmMsoatsds SO Ctsdzj SlIsdodzgdds HisSE s tStcts 3
zzec L w foOQidddS o, wWC' BERdd d&&OHOMd [
3.30). lted Yy sz BOIjtc' Odzr dzO HBY SBESGE O
oCdzt Yo' Ist Mw Hts WtsdzHEkz sfiddlsd fOy' , O to

[Ctei 3 odHd BOIjte" Odzt dgs’ HEBYtsdBRBed IsC
Ctsotsegts CBHJ CMEA sul)tc O ' 1d=C td jhd@a@z yJj: (1) w4
Odz? d&z0 HBYIBBSEO (Mls. 164 1sv) (BO' Mmdmils
Wsdzh 2 s &z0Isd Oy’ ) ; (2) dzj s sHOISC ts9 Iz
wets’

(1) Htsf sdiisc Gs Cz@Bjda dqhyalsj O dsdgfn dzlz ¢ s 9 z 9 O dzdz
dzj o d¢ dz¥ ydats, H dzw f tod H B O dzdzv az' €' o, H 1S
stlssf jHdydedr o dtetsB ' 9, o dqtesB' 9 d3j Hd ydztsg
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CstedMmislzo Odzdzy ' dzo Odz' H' 8, L O tOR kteEaASEISE-sh
HOea yw, © I3z ydmdz o yYyomksd dz' 9dIlstcOIs t
Isdydzd?2 BGed"H fOY 9dzdC O LG  Hdzs "L ] OCH
' H " daWjCy 2deds RotstctsBe SO dz0O 9 0O0C yddzOy
ZzOCIsdSkz LORoBs at@dz' j o HYjjdis 2sH ' LHA @S H dzts
cltts LOBJLY jyj dedzv MOdz sOtcdzete s SO J " HJ
dzOw 9 dzts s 9 Hfso Hdzdm f HIso jtHdd~ HEBCIL
Els! Mw odff zOSO®Rd L WtsdzHlz L OcOdz destsBtseo ' W
Hd ydzse s MistcOnlzo Odzdzr (. 165.1.19 1sv);

(2) HBIBHRSCO dz2O0 fftrnto Odedzy f dzOIsdzd € O 1
YyJ B OCsets fofigjtecdzsets f dzOlsdzedC O f sHOLS 2
stsdsz ydmdz fjtejH odratHtsdR dzO  jdelm' 8 ) &
tesuediI’mMzdsd, odL dzOyjdes” o OBL. 1 . 169.
' ydav 2016 ttsCkz MO dzj sf sHOS o zo Odzts”’
¢ zOHO' 3860 ctdz. ) (. 165.1.22 Mmls. 16

(3) B&OGESH' ' 2d0O0 HIEHOSS dsO:Mw( &) k& & otxfodes

ZOftew B8 °° odlteOyOdzdzy (. 170.7.il, {4
RZOHO' Is! MW BjL oMmlsOdase dzj dedz"i dORSedz0s @ tedad@stw
tsCk k tsLd ', s daj fjtejodhi’ Mmezdd ¢

G LG" HAfsf .. 10689%..4 1fMmls. 169 1suv, o MisOdzts o
(dz@ 01.01.2016 -LBBHG wiedzj Yy' @Yots170. 7. 1
1 sv) .

[Ctc' &3 Istsc s, E Ctdzj Clsdodzssd3dk HBseBotste’
ftcOotsoadn OCIOR d&sy kzls! Bdgtdsadd odf@ Hi&bdgdevdz' ( 2
&' fjtejdz ¢ dzgjtsBr '  Hdzgdr HBCEZ®Bjdzs' o, 4t
Hsf sdiced Ctshlstsd3 tesBBIStsH O Yyw, &z wCEZz
fteOy adzd¢" 9. | Otelsts L OkoOYdIsd, hMts ~° 3
B d3 ¥ MV is

1 smdzEeso s ydm: ¢ dzomdwW ' SOy’ ‘&, L Of tetst
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" lBBs, hts BOjte' Odz' dz0 HBYBSBSEO Cthlstsd tofs
Mtsy' Odz' detst '  HistedBS ts8 Oy 9aded G ©. | s5d
dz' dzs’ HBYIGSBsSEd SO o bk dskmh GRs yo jOWds tezse asoO dzd
Nd MkzeekzoOlsd jWjSlsdodzdds L OmMsetsds Mtsy'® Odz

[dzj d20 z Ektedd
sd’ oM Cd2 dzOy' tsdzOdz' da
‘B dz2 v OEOMmMO z

{ef1JRIJovw r{sdrvlidrr1c v altodldn

V{vddJriire v t{rfvw v y1o6cyrsuv owy 1

IRYOrslwrrr11c Pt oAwlyrs{f, CcsrRE IRs 10U

AvysAww, offtoef P11 Ptlfwvuvlsv, 1 #
Vi drddrrircd t{1JuRr

[Cte" &3 LOCOdz dzgdr " HMIsOo L ' tco Odedg? Is
BiBIstsH Oo yvw , stczHtsodd3 L OCtsdztsH Qo Misoatsdz ISOC
Lo ' dzX dgj dedzv, WwWC' dBsyklk! BEId L OMlstsMise Od
C'a9 ' dzdhj E odfOHS@EBR, [ty HBOYdatfR Oa T
dzj dzgdz? HtSHOLSCtsodnm ' HMIsOe totsL ' tco Odadz” Ists
o' HOdz! desfpls’ COljetste’ 2 Oy 9adedC ' o, stk
v 5 sMmtsBdzdots o  Hfitse ' HOMz! dets’™ tetsBtsisd.

vsOC, . 3 Mmls. 41 s14OC I Ctfc'OH figds[ O alf Iz} toLj eH'B
ftcOy adzd SO, wWCd2 odStdz’ odmatsodzz WEkds€ y
¢z, dzj Mz ds' Mdetsets L fHtotsHiso ) jdedgv 3 tetsB sSis
1l dzj dzge iz | jter sodesets wbkzHEZ vCtcO ded -~ 9 o
kvHE MEzHnodgH BEtkwtsee L f° HMisOo o yddzj dzdav
My Mdesets L JosHtsey jdzdzv 3 HOdes' tetsBIs(
Blsd Lo " d dgjdg dzdhj I Oy oadedcd, w¢g°
ftedC dzOH, odrtsoa Olsj dz, o ydisgzize d, o )& dgd @ Gy



[Olbjte' Odzd G tsepW6j t€ jodzs'das ¢ 21051 . [ ' 9| 107

ctsed, dBO2MIsted odtesB dzd ytsets dzOo YyOdzdzw , d3J
LOMNGC' dz dzgdr LOCdZOH' 8. wdzZ H LOLd&ZOydisd, h
Bz o Coydtdkz CtdStcjldodz adfOHSE f dlsOdz
tc' hlzo Olsd filpOdZ! digsd @ ‘THetslsj, lstc’ Bdets tetsL 2z
dz¢ 6 Ist odrtBodzz H' wdzr dz' Mmilsy dzaj By LRI BEIS
wedn ¢ dzdhji yomkddtsr & LOCOd dts’ Itk
MstckzClskztedzedr "  HtesL H' dz' & dzO i "HHYstOP * tsdsm lsdz
Ykls+ BEIsd Lo' dzt dgjdz Oy 9dzdsd, w¢' f{to
dzd?2 LB Mls " "de s° twtsBBlsd dzgj 90w L Oded?
WkdC y' (2O tcd & d&zOH, BeBMdzZesolzy yd2 f j tof
stczHtsotseclg w®ctfatst8 Mls. 41 s1§1 vCtO dad
z ists o : 1) Oy o9ded¢ HsSoddzjdz BjLY M tej H
WOCI LH'2Mdzj dzgdz?" OdstcOdz desets fftosflskzy € z;
My Sk L ftosHtsoy jdedgv 5 tctsB SIS .

1 0 M! setsH dz  ots M pdidsodsz oL GiSfifzds dz2' @y ' Is€ j
COBstcOdz’ dzd?2 ftosmiskzf ¢ fteOyYy adedC O, wCd?2
Mzdy' Mdedds L ftesHSo Y j degdgv d3 H Oz tetsBislsde.

Bvilsksw ‘ MkBo‘ Clkdoddds ' YO isis Ltcokss dgks: ‘ 1Is@
" HEBCE, GBsydO 29030kd, "t §' H HOdd®
chkhksls! dstedd Mehmf' & ds’ oGscod , nekf |t

fteOy 9dzdS0O ' kddk MOBddE HdMStejHdlks Is: 2

19" dz dzj dzdz" HEBYEMS O st O ®&EC & Of il
¢ 5 dzO dzdz' stczHtsodr BBt OWL C' 9o, sOo¢ dzJ
fesmisfClk o csdOHMm! SdR & Myws kO o
ftesMszf Sk §tsodds dz Bzlsd dzOdzj 3 dzd &8 y d dats o3
Bzlsd o doCds@zttsl d3, wWChts otdes ftetseo jHJdets dzdh
Cd tsojH dCd Oy adedC O, dzi " HIseo jtHYJ

SOCtsy Isj, Mt Lo ' dz' dzgj dedz?v Oy ' odzd C O o
flsw gdaj dzgdz? 5, O ksl L OC sdztsy Oayf IS tsdzjp da fdd
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Isjteds" dzz, ftotslswetsds WCtsets fteOyY' adead S sy k
149 s1§) uvCtO® dod ftets MbtesS ' FoeWHESS L
dzd Y shdtee sils: mMw. [HAdOS, MkzH ftseoddy dz BtO
sz o y@dsh i@z dzsets fesflskzy C k2.

lted odte' hjdzdzg fdlsOdedzy ftets ¢ sdztse dzj dzdzw
mMls. 41 s14§1 vCtO dzd, MkH GYtsoddzj dz  J tcj
Lo " dz/ dgj dedzv . 1 s5Ctcj BBO, Lo dz' dzgj degdz? IsOC @ s
tc' sH 26t ISABUOBEPUSH OlsdzsMmis® , O sOCtsY o
dets Hts fls. 43 s11 vVCtO® dad tetsL ' tco Odadz” I
Hjdes dzdPh j LO s jtcjHdz 56 LGEtSHBE 9odBtcd
ots’ BBcOd LOYy' (oW Zisfedg’ §dd @@ Mmis
Ctsy twcBBISBHO9 j y! LSBBOOWLOdzd?2 HBIsted A3z o
Lo dz dzgj dgdz" HjWCdr CObjette' 2 Oy oadad C
we' dBOsIs! H'Isj?2).

s OSdd3 yddetsdz, By 2O ' HMkzdkze OIsd, hHts H
Mftc@® 'H fip Cdzt ydisd dzOMmMlskzyf dz@ BeMlsOo ddad: WC
tcsBtSlIsSsHOa Yyj &3 stczeHsoadnr fftcOotse ' Hdatsd dz;, W
tccBSlIssHOo yj &3 IstezHsodns Qoo HdesMmddzs W
dzts H' Wdz! detsmls® ; WOCIls Lo d2 fzsicdsdzyf taftstdn@sz'
C' Mk’ LKH' 2Mdej descts fesmisfSk O §sHOM
ftcOy adzd Ctscds; yYyofm, we¢d2 dwddesze L diisd3j dals
fsojH dzC O fteOY' 9dzgdC O; " dg"° BMisOo d dad .

1dBBR  HdddBd HBSCOL OB k2 H @@&d sfptftc @D to
Iskz; bttEeHtsa O Cddy ¢ 0O; dOCOL ftes Lo ' dzX dzj dz
dzZOH Odzdz oW dzZ¢tsoedd3 BteeOdetsdz L GsHJ daf
HEC OL [, hts " HIsea jtlcHY ko OlsddizIls: WOECI od¢
Cy' 2 (stokHcBffOHBEOBY &Ziglstcf Cy' w); HBSCOLJ
WOCI LH'2Mdzj dgdz" ftcOYy' adzd S sz OBystc Odz! dats G
o' hjdzgdgw E MO fJtots OHMB dg MistcOlsdodzj
Yd dzdzv s©O HdMydy§ &z dzOtedz® Mlsw deddjydzdedzd ¢ ©§
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HEC OL (.

] sSHOdzdz" Hts MEHE MOB] bLOCets fjtoj dz ¢
zdhjJ Gted Gtodessdzz HBIsted B3O dzdz o MisOdats o dzj
ftcOy adzd O LO .3 Mmls. 41 s14§1 vCtO dad,
dzd d3. v BBz’ Ha®y dogaHdzds HsMdz' HY j dedz? o M SE S
dzed~r odhj. 1l cOoddz dzj odL dz2OyJ dedzy § toj H d3d |
ofmM'" n dgtsBr Hddm HBECOL " 9 LOf stezC 88 {f t
Mo jHEZJoatse s to' h jdzdzw MEHIE.
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Grzegorz Lwi

Kat ol i cki Uni wersytet L

ZASADY UDZI ELANI A DOTACJI SZKOGOM NI E
POLSCE

Przepisy polskiego prawa pozwal aj N |

ni epublicznych. Szkogy publiczne pr ow
samorzNdu terytorialnego, ale sN tedl
Zzarezerwowane | est dla okreSlonych I n

Szkogdy niepubl izcazknjea dzaasn® mo gpNt obwald zone |
fizyczne po uzyskaniu wpisu do ewidenc
samor zNdu terytorialnego |l ub inny orgasa

prowadzenia odpowiedni egoart.t8% psu 1, fia) bbl i c z

ustawy z dnia 7 wrzeSnia 1991 r. o sy
2156 ze zm. , dal ej jako u.s.o0.)). Szk
szk-§ publicznych DbNdF¥ ich nie posia
przysguguj N z mo cy pr awa od mo ment u
podst awowa, gi mnazj um, szkoga artysty
Zzakresie szkogy podstawowe]j l ub gi mna z

drodze decyzji administracyjnej poessgfni eni u okr eS|l onych

(Zob. art. 85 wust. 1, 3 i 4 Uu.s.o0.).
skupiono sifn jedynie na najcznSciej wy
podst awowych, gi mnazj ach iposmwmknd gad he mp c
specjal nych, Il ntegracyjnych, dwuj nzyc
dwuj nzycznymi i Ssportowymi ., sportowyct

| eSnych i artystycznych.



[Olbjte' Odzd G tsepW6j t€ jodzs'das ¢ 21051 . [ ' 9| 111

Na wstfApie juU naleUOy podkr &&iloi |,
charakterze podmiotowym, a nie celowy
sektora finans-w publicznych, aby dofi

Finansowanie szk-§dg przeprowadzane | est

Edukacji Narodw e j przekazuje Srodki j ednost Kk«
ramach tzw. subwencj i oSwi atowej , a d
Srodki w formie dotacji szkogom (Zob.

oSwi aty iwalRolrsycem oSwiywt e @wwmo raz Nldo-pwj ad o
subwencji, SRIL 2000, nr 3, s. 141.)

RozpoczynajNc od szk-§ niepubliczny
publicznych naleUy stwierdzii, Ue dot
admini stracji publizeknejypihmapg NI zayems ek
ustal onej wysokoSci. W przypadku szk-J§

bandN to gminy, zaS w przypadku szk-J§
ust. 1 i 2 u.so. oraz M. Pilich, Komentarz do art. 90 ustawy esyst e o Swi at vy
nr 481183. ). Otrzymanie dotacj.i ni e | e
okreSlonych wymaga® czy warunk-w. Szko

roku poprzedzaj Ncego rok udzielenia dc¢

il oS uczni-w, kt-rzy bAadN uczinszczal d
admi ni straciji publicznej udziel aj Nce
prowadzNcych szkogy jakichkol wiek inny

konkretnych wydatkéw, ktr e zost anN pokryte z dotac
or az A. Ol szewski , Zasady finansowani
Swietle obowi Nzuj Ncych przepis-w -rawa
S. 84.).

Dotacje dla szb:- pnawpulkbhi azhych k- (
kt -rych realizowany jest obowi Nzek szk
kaUdego ucznia w wysokoSci nie niUsze|j

danego typu i rodzaju s zk gdngotmymgwanesS c i
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przez jednost kn samor zNdu terytorialn
reali zowany obowi Nzek szkolny |l ub obo
bndzi e szk- g ponadgi mnazj al nych) dot e
uczestnica Nrtajgmn iwe j 50% obowi Nzkowych
mi esi Ncu. WysokoSi dotacj.i zaS nie mo
budUecie odpowiednio danej gminy |l ub p

w szkogach publicznych wtireeliceenisranjednggn t vy
uczni a. Dotacja wypgacana | est w 12
przysguguje do ko&a roku szkolnego w
kt -rzy uko@®zyli szkogn wczeSni &pst.ni U
2a, 2f, 3, 3c u.s.0.).

Organy stanowi Nce jednostek samor z N
wysokoSlI dotacji przypadaj NcN na |jedne
dotacja zostaga wydatkowana zgoadni e z

Ni eco Il naczej przedstawi a sin S
ni eposiadaj Ncych uprawnie®@ szk-§ publ

rodzaju nie mamy do czynienia z obligatoryjnym charakterem dotacji. O

ewentualnym przyznaniu dotacji szkole i oe | wysokoSci decydu
jednost ki samor zNdu terytorialnego na
(Zob. art. 90 wust. 3b u.s.o0.). Cznsto
uprawni e® szk-g§ publicznycmiwarankami i obw
Zazwyczaj kwot a dot acj i ] est ni Usza
uprawnienia szk-g publicznych (Por. A
Mi ej ski e]j Wrocgawia z dnia 26 | istopa
publicznym inepubl i cznym przedszkol om, szkog

oraz innym formom wychowania przedszkolnego, prowadzonym przez osoby

fizyczne | prawne (Dz. Urz. Woj . Dol no
Podsumowuj Nc stwierdzil nal eOy, Ue
szkogom niepublicznym w Polsce w przyp

szk-9dg publicznych dedatbjedyny prableno popdtronie o wa |
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organ-w prowadzNcych szkogy t o kwest
uczniow. Udzielenie dotacji jest w ym pr zypadku obowi Nz
powszechnie obowi Nzuj Ncego prawa okreS

Jednostkom samorzNdu terytorialnego po

dot acj i w przeliczeniu n a | etday edlg o u
poszczeg:-lnych pl ac- wek w oparciu 0
Zdecydowani e bardzi e] niekorzystni e
ni epublicznych nieposiadaj Ncych uprawn

gwarancji otrzymania dotacji odrganow administracji publicznej. Przyznanie

dot acj i takim szkogom oraz ] e] WY S Q
poszczeg-lnych jednostek samorzNdu ter
dodat kowy mi war unkami , CO ni e neaiammi ej S

szk-g publicznych.

Jakub Grygutis
Uni wersytet Jagiell-c

AUCI ECZKA W KARY ADMI NOZBLTRRACYJ NE 0
KONSTYTUCYJNYCH PROBLEMACH SANKCJI KARNO -
ADMINISTRACYJNYCH
Przygl Ndaj Nc sifn pol skiemu systeemowi
obok czysto kryminal nych kar Wy mi er z e
przestnpst wa skar bowe or az wykroczeni
administracyjnych wymierzanych przez organy administracji publicznej. Pierwszy
problem dotyczy tego, czym jeshk a admi ni stracyjna? Pow
Ue j est t o: dol egliwoSi, bidNcN od
admi ni stracyjnego ma j N c-grewenayjilyanr aokat e r
restytucyjnym wymierzana w formie decyzji administracyjnej przez organ
adminigs r acj i w oparciu 0 nor mn 0 char a

odpowi edzi N na samo bezprawne zachowan
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zawinione bezprawne zachowani e, prowad
przypominaj Ncej o d pvo wi peadr zcii aul noo S a szaad fid el
cywilnym. KolejnN cechN szczeg-InN je:
Taka konstrukcja zawiera wW sobie znac:z
wymi erzaniu takiego: Srodka | esniema wi e
potrzeby przeprowadzani a postnpowani a
gwarancje przewidziane w Kodeksie Pos

oszczndnoSci N czasu dl a stron postnp

ograniczona moUlnewmooSi codbronfgstuk apmowa
rezygnacij.i z dalszego dochodzenia sNd:
instanciji. ZasadniczN =zaletN tego pos
nastnpnie zostaje wpisane do eKruajhawead

przed stygmatyzacj N spogecznN.

N a podst awi e cech kary admini strac
probl emy tego Srodka reakcj i admini st
konstytucyjne powinny byl standarmrdem
administracyjnych. W t ej sferze waUne
Konstytucyjnego o sygnaturach: P 12/01, SK 06/12 &&0/08 . Najcznsts
zar zut ami w powyUszych sprawach by do
pa@Estwa pr awa, orgz zasady nullnjcdnsen sire dege, ne bis in
idem a takUe domniemania niewinnoSci

Po pi er ws ze, kary admi ni stracyjne
kryminal nych najl epszN egzemplifikacijl
wyr Nb dr z e wa whopariu @ atz88 dstawymoiochronie przyrody oraz
art. 158 Kodeksu wykroczeCG, Kkt -ry pr ze
postaci grzywny oraz przepadku wycinte
wraUenie, Ue ustawodawe@stwpa ovajdak gn dd
kary nie wyjdzie, to moUna spr- -bowal
orzecznictwie dopuSci g takN moUl i woSi,

I stnienia sankcj i W postaci 75% poda
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dochal - w obok kt - -rej i st nisk@a bowwpowiae dixzih:
od opodat kowani a. TK dopuSci g takN mo
karnej] to wymierzenie represji, zaS poc
prewencjn, s3sNdp othrazedrneedkigdy U sguUN |
zgodzil z tN tezN, gdyU z punktu widze
dochodzi do restytucij.i gdyU podatnik
przypadku w formie podat koy, bomkieSsanicje d r u
przewiduje Kodeks Karny Skar bowy, CcCo
zaufanie do paCGstwa z wuwagi na t o, Ue

podat ku dodat kowo oskagbowe], reglladiaad niedstieje, k a
aletey wyroku sN furkN dla ustawodawcy doc

Drugim problemem jest miarkowanie kar, czyli dostosowywanie wymiaru

kary do indywidual nej sprawy. Ten prob
TK stwierdzigg, Ue dnoapkugsazdcaznail an ak gre szta rve
zezwol eni a, pod warunkiem Ue bndzie is
taki e] kary. Wy ni k a, t o z zasady pro
stosowani a adekwatnych Srodk-w wi pos:
czgowi ek a do przyjntych cel - w. Wpr ow
prowadzi go do cznsto niesprawiedliwycl

Scificie drzewa wynikago z koni ecznoSc
prowadzi do upodobnienia wymiarurky do kar kryminal nyc
I ndywi duali zacj i na mocy przepis-w wsp

Trzecim problemem najmniej poruszanym w orzecznictwie TK, ktory jest

warty zaakcentowaniu to jest brakiej edn
administracyjnym istnieje ma s a poj edy
takich kar . To rozczgonkowanie powodu
podstawie decyzji =zwiNzanych, a inna
dopuszcza miarkowanie, a inna z i S| ni e. Ni ekt - -re u

przedawnieni e te]j sankcj i, zaS inne n
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stosowal ni ekt - -re przepisy ustaw karrt
stabilnoSci prawa i nie jasne zasady Kk
Na koniecwartopp k r e S1 i 1, Ue dop-ki Trybuna

jasnych zasad wymierzania kar to probl
sNdy administracyjne mogN kontrol owal

cznisto niejasnN | egtiasjlacgiNj iplrezar xoz rke

Krzysztof Wi

Uni wersytet Jagiellc

OCHRONA LOKATORA PRZED WYPOWIEDZENIEM UMOWY NAJMU
PRZEZ WGASCICIELA LOKALU W $WIETLE PR.

Umowa naj mu | est W oObecny eawierangcla s ac f
um- w. Cznst a mi gracj a l udnoSci , zw(g as
koniecznoSi szukania nowego miejsca z
okres. W tym celu osoby te zawierajN

okreSl ajNce apespbmkeszygygse@&ni wzaj emne

czy teU sposoby rozwi Nzania umowy. W
wjgaSni e na tym ostatnim aspekci e, t ]
naj mu | okal u przez wjaSci ch edjeancy ovr a z

przypadku niezgodnego z prawem WwWypowi e
bndN dotyczygy ochrony |l okatora na gru
chroni |l okator - w) przed ni ekorzystny

ni eruchomoSci

Nawst ipi e naleUy rozr-0OUnil kilka ist
moUna przez to rozumiel general ni e na
cywil nego, Z W. dal ej : k. c.), a winc np
oraz wszelkiego rodzaju nierc h o mo Sci . Przez najem moU

naj mu | okalu (art. 680 i nast . k. c.),



[Olbjte' Odzd G tsepW6j t€ jodzs'das ¢ 21051 . [ ' 9| 117

budynku/ pomieszczenia w celu prowadzen
Wreszcie, wyr-Uniil mo Unkanegofpozepisy ustanyy mu |
dnia 21 czerwca 2001 r. o ochronie praw lokatorow, mieszkaniowym zasobie
gminy i o zmianie Kodeksu cywilnego, przytaczanej dalej jako: u.o.p.l.), ktora

dotyczy wudostnpnienia najemcy nierucho

mi eszkani owych. To wdgaSnie w umowi e neé
j est bardzo silna ochrona najemcy pr z
wynaj muj Ncego, kt -rym najcznSciej |est

dochodzi do sytuacji, Wt - rych wynaj muj Ncy bezprawn
umowy,acini e wi edzNc o nanmiuezemidz Nswyalk]|p
wyprowadzaj N sifn z mieszkani a.

Zgodnie z art. 11 u.o.p.l ., wynaj mu,j
tyl ko wchkrpag&lenyustawii przypadkach (b
cznSci). MajN one charakter =zamkniifty

zawi eraj Nce szerszy katalog ni U ten us

art. 58 A 1 i 3 k.rce.§l.i iGo ivil fincoerjmy nua loe
semii mperatywny, t zn. okreSlajN minim
sgowy, postanowienia zawarte w umowi e,
ni U te zagwar ant owane przez prayEadko | b

uregul owania pewnych postanowie@& w spo
to zapisane w ustawie, strony bndN zv
kolejny dowdd na silne uprzywilejowanie pozycji najemcy w stosunku do

wynaj muj Ncego.

MoUnwr wOniil 3 dopuszczalne okresy w)
najmu lokalu mieszkalnegopo k r es mi esi nczny (art. 11
2 u.o.p. | .), okres szeSciomiesifnczny (
oraz okres trzyletnf ar t . 11 wust. 5 u.o.p.l.). Ter
raUNcych zaniedba@® | okatora i obejmuje

1) pomi mo pisemnego upomnienia nadal
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umowN | ub niezgodnie z |jege e@bawizMak
dopuszczaj Nc do powstani a szk- - d, |l ub
wsp:-Ilnego korzystania przez mieszkaCCc-
uporczywy przeciwko porzNdkowi domowen

innych lokali, lub

2) jest w zwgoce z zapgatN czynszu | ut
naj mni ej za trzy pedgne okresy pgatnoS
zamiarze wypowiedzenia stosunku prawnego i wyznaczenia dodatkowego,

mi esi icznego t er miin ubideoU Nzcaypcgha tnya | zeal neogSic

3) wynaj Ng, podnaj N al bo oddag do b
wymagane|] pi semnej zgody wgaSciciela,

4) uUOywa lokalu, kt-ry wymaga opr - Un
lub remontu budynku,zastr zeUeniem art. 10 ust. 4.
Ponadt o, wjgaSciciel |l okal u, w kt-rym
odt worzeni owe | | okal u w skal. roku, |

zachowaniem miesincznego terminu wypo

tytugnyprdao i nnego |l okalu pogoUonego w
moUe uUywal tego lokalu, jeUeli | okal
zamiennego.

Termin szeSciomiesinczny dotyczy dw

moUe wypowatedrowl bmewn ani eachowamrpgem
wypowi edzenia w sytuacj i, gdy sam zan
| okal u, jeUel/ | okat or owi przysguguj e

warunkach takich, jakbybojebgmagwgakal
mu | ok al zami enny. Warto przy tym pod
obej mowal tn samN miejscowoSI, zalS
wjaSciciela mus.i pod kaUdym wzgl ndem
(opgatl okali zacj a, war unki mi eszkal ne |
umowi e jest niUszy niU 3% wartoSci odt

ma prawo wypowiedziel |l okatomowisi Bmawe
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okresu wypowiedzeniagjS1 i przez okres dguUszy ni C
on lokalu.

Trzeci i zarazem najdgdEsny) okwgsaSa
prawo zastosowal w przypadku, gdy z ami
lokalu, lecz ani nie dostarcza najemcyo k al u zami ennego, an
posiada tytugu prawnego do innego | oka
(warunki te muszN byi spegnione gNczni

zast osmwaki Bczny okres wypowaeda e ncizai)S

doktryny, w przypadku stosowania ter mi
wypowi edzeni a umowy naj mu | okal u mi e
wypowi edzenia daje wgaSciciel owi sam f

Bi d z iNG@sgakegulacja prawna w zakresie ochrony lokatoréw. Teza,iKRP
2001/ 4/ 865, nr artykugu: 32018).

Kwesti N bardzo waUnN, o kt-rej wyna
nie posiadaj N wiedzy na ten temat, | es
uopl,st anowi , i U wypowiedzenie skgadane
ni ewaUnoSci dokonane na piSmie oraz ok
przyczyny wypowiedzenia zostaga juU or
podkreSIlii, i Uedmremny caz ypnoNd amyNp olwik at or o wi
byl wygNcznie jedna z przyczyn wymien
powyUej . Wszel kie inne przyczyny poda

bezskutecznoSci N samego wypowi edBPemi a.
przypadku niedochowania formy pisemnej

pod r ygor e madmsolennitatéhn.o SZcgiodni e zaS z art .

zachowania pisemnej formy czynnoSci pr
podpisu na dokmenci e obejmujNcym treSi oSwia
Wi Nnc spedni ona np. przy wysganiu I

wypowiedzenia z wgasnorncznym podpisem

e-maila, smsa, a tym bardziej przy telefonicznym panmowaniu lokatora o
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wypowiedzeniu umowy, ni e bndzi e ona
bezskuteczna (art. 73 8 1 k.c. w zw. z art. 11 ust. 1 zd. 2 u.o.p.l.). W przypadku e
mai | a, moUna by bygo m- wili O skuteczn:
zachowaia postaci elektronicznej opatrzonej bezpiecznym  podpisem
el ektronicznym weryfi kowanym przy p o
certyfikatu, kt -re zgodnie z art. 78
oSwiadczenia woli w formie pisemne,j

Na koniec trzeba wso mni el O jeszcze |jednej
wjaScicielowi, w przypadku chnici rozwi
doszgo do porozumienia z | okatorem w

| okal u. Zgodnie z awtth »PYXrzyszynlOiwmngdc

w ust. 2, wgaSciciel moUe wytoczyl pow
nakazanie przez sNd opr-Unienia |l okalu
co do warunk- -w i ter mi nu r o wvev wNyma n i a
zakresie wyraUa pogl Nd, i U pow-dztwo

przyczyny przytoczone przez wjaScicie
znacznym stopniu przewaUa nad interese
mu s i badamichzasgdwgasnoSci, zaS z dru
najemcow lokali mieszkalnych (wyrok SA w Krakowie z 21 listopada 2012 r., |
ACa 926/2012, Lexis.pl nr 5184584).

Sprowadzaj Nc powy Usze rozwaUani a ¢
podkr eS| i | okatdibev naogruhcie praea poblskiego jest bardzo silna, a
uregulowania zawarte w normach prawnyckorzystne dla najemcy, restrykcyjne
zaS dla wynajmuj Ncego. WykluczajN one
bruk, czyli bez jakiegokolwiek terminu wypowiegelmi a or az chroni |
kt -rzy zawar/|.i ni ekorzystne dla siebie
dochodzi w Pol sce do nagminnych przyps:
um-w najmu z pogwagceniem obowi Nzuj Nc¢:
sgabe|j edukacij.i spogeczeEtwa w zakresi

gruncie polskich wustaw. Coraz cznSciej
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| okatorzy nie zgadzaj Ncy sifn z decyzjl
ustalenie istnienia ssounku naj mu (art. 189 Kodeks:

bNd7¥inieeU st osuj Nc sin do breagalawnambe

| okal, oczekujNc aU to wgaSciciel bndz
eksmisjn. Taki ki er uneuk wiodzzweonjiua nSawi e:
spogecze@®twa obywatel skiego ocenil p C

wynaj muj Ncych mieszkania w zakresie s\

postipowal .
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THE LIMITS OF JUDICIAL DISCRETION IN CRIMINAL PROCEEDINGS

1.Judicialdiscretionis a necessarynstitution of the justice administration.
The adoption of fair decisions in complex cases would be impossible without the
judicial discretionapplication.In the modernlegal doctrine and law-enforcement
theissueof the judicial discretionis no longer controversial However,thereis a
debateon its other aspects, including the definition of the judicial discretion limits.
In particularimportance of this issue arises in respect to criminal proceedings,
whererights andfreedoms of individuals can be the subject to significant limita-
tions, andthereforeneed additional legguarantees.

2.Freedom of judicial discretion without any limits turns into tyranny.
Thus,the US SupremeCourt JusticeWilliam Douglasarguedhat"absolutediscre-
tion kills more freedom than any other human creation”. A judge cannot make a de-
cisionthat lies beyondthe allowed limits of the law, evenif he or sheconsiders
the particuladecision to be fair. Each of the alternatdecisions, that judge could
choosefrom, should be legal. The discussionamong scholarsand practitioners
on the concepttypes and nature of the judicial discretion limits is open, despite the
generakecognition of the judicial discretion limitgecessity.

3. Judicial discretion limits in criminal proceedingsare scopesof judi-
cial authority defined by legal norms in respect to which judicial decisiamimi-
nal proceedings is made discretionary. The judge has the right, veimuhltane-
ously servesas his duty, to makea choice of one (the right) from the number of
possiblesolutions. Moreover, the number and content of alternative decisions are

determinedby the limits of judicial discretion.Without theselimits the number
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of alternative decisions would be unlimited and depend only on the will of the
judge, therefor& would be judiciatyranny.

4. The scope of judicial discretion can be broad or narrow, dependitigeon
numberof alternativesfrom whichthejudgeselectshebestdecisionin thecase(A.
Barak). The number of such alternativesis significant for broad limits and a
judgeneedsto apply more activism and more detailedmotivationfor the chosen
option.When the number of alternativesnsignificant, the discretion rsarrow.

5. The legal doctrine proposesto divide the limits of judicial discretion
into external (objective) and internal (subjective). The external limits are primarily
legal norms, principles of law, generalizationof judicial practice, decisionsof
higher courts, with a character of judicial precedénaltogether they are called
Al elgiarmi t s 0. Moreover, factual circumst ¢
will of the court, areexternalborders. Somescholargroposeo refergoalsandob-
jectivesof the criminal proceedings and legal means of specifying the discrete con-
cepts tathe objective limits of the judicial discretion in criminaloceedings.

6. Internal limits of thgudicial discretion are determined, first of all, lye
senseof justice and moral and ethical valuesof the judge. This list containsthe
criteria of fairness, refl ected legal t he
understandingnherentin thej u djg & d giedérsandingf his/herrolein thele-
gal systemsocialandpolitical effectsof theirjudiciald e ¢ i jsdicial nrderstand-
ing of the social relationsthat are the subjectto thelegalr e g u | thetgeneral ;
meaningof the legislationon a particularissue,its essencando r i e n theex-i o n ;
tendof validity of each of the alternative optiored¢.

7. Special attention should be paid to the place of the EuropeanCourt
of HumanRightsin defining the limits of judicial discretionin criminal proceed-
ings. According to the Law of Ukraine "On the enforcement of the decisamus
applicationof the EuropearCourtof HumanRightscase a wkrainiancourtsap-
py Convention and Court 6s Cowats easellavws aas
meansof supranationalimitation of the judicial discretion.The EuropeanCourt

of HumanRightsin the caseof SuominemagainstFinland(Suomineny. Finland™
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37801/97p. 36, of 1 July, 2003) arguesthat althoughthe nationalcourt hassome
discretionon choosingargumentsn a particular caseand adoptionthe evidence

to confirm the positions of the parties, the authority is required to justify their ac-
tions byreasoningheirdecisions.

8. The topical issue of the limits ¢gdidicial discretion in criminaproceed-
ingsis the determination of the optimal ratio between legally binding framework,
which restricts freedom of the judge, and the freedom of his judgments and deci-
sions. Theimportance of this issue arose because of gbeernmental policy
changetoward strengtheningthe fight against corruption crime and proposed
amendmentdo the Criminal ProcedureCodeof Ukraine,regardingthe procedure
andthe groundsof the preventive measure in the form of bail to perssnspected
in corruptioncrimes.Under the currentwording of the article 183 of the Crimi-
nal ProcedureCode of Ukraine, the investigatingjudge, the court, deciding the
issue of the preventivemeasure application in the form of detention, shall deter-
mine the amount obail, sufficientto ensurehatthesuspectaccusedespechisor
herdutiesunderthis Code,except the followingases:

1) Crimes committed with violence or threatsvadlence.

2) Crimes that caused the death @ieason.

3) Violation of the previous preventive measure in the form of bail by the
personto whom it wasapplied.

By their nature the corruption crimes do not belong to the first two
groups,consequentlythe application of the preventive measurein the form of
detentionis possible only after the violation by the person the prior restraint in the
form of bail. However,corruptioncrimes,especiallywhencommittedby theperson
who occupies a particularly responsible position, have a very high degpeslof
danger. They causethe damageboth to individuals and to the state.Due to the
frequentcasesof violation the preventive measure in the form of bail, the amount
of which was considerably lesser than the amount of the damage, by persons,

suspectedof committing corruption crimes, it is proposed to amend the Criminal
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ProcedureCodeof Ukraineandto endowthecourtwith theright to useits discretion
to the preventivemeasurepplicationin the form of detentioninsteadof the bail in

particularcases.

Yuliya Stefanyuk

lvan Franko National University of Lviv

THE CONCEPT AND TYPES OF REPRESENTATION IN LABOUR LAW

The i1 ssue of represenkati ore Ihmasl| alta
urgency with the emergence and devel oj
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means of protecting both | abour righ

empl dywemparticul ar , representation h

a relationship, i n which the repres
st the parties to individual and col
ghltisgatoibons and interests.

However, these terms have not found
ce of | abour | aw. According to some
troduction and devel opment of | alwe i
ch as in civil | aw, as the previous
bjects. Therefore, there iIis a sugges

oyer or employees (the workforce) ta

I on. Let me di sagree with this stat
i sh the dhboepreeproéeptsone and c¢del eg
on has always quite distinct forms ¢
d i sy aactcuearltlai n distribution, redi st
presentation in the true sense. | nst
her e, when considering individual an
re rleasoboomabal k about the representat
e del egation of authority. The <creat
ghts take place there, t hus, I nher en
vilwelalw. as

For better understanding the concep

wing features:

V it I's the relationship, i n which
tes another (a person represented) i
wi ghts and obligations of the | atter

V a representative acts in the inte
nted, 1 n relation to third parties;

V. the content of hi s/ er actions i s
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V subj éctrsepoesentation: a person r
third party, who are united by powers
V structure of representation incl u

t ween a person reprved}emtnald exnernapr esg

among a person represented, a represen
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podyees in the system of soci al partner
have capacity in the retthaga itomade egnil an

be emphasized that the representation
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|t i s also necessar y)tno tshiendlnaiovutdu

rel asandinmsel |l ective | about heelfatrisons ase
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ject of individual | abour di sputes on
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Summi ng al l It up, I'tds worth reach
comings and gaps i n the spherepretehtéa
(the basis of which is the soci al di al
vel op.
lvan Chopyk

lvan Franko National University of Lviv
ELECTRONIC EVIDENCE IN CIVIL PROCEDURE

Websites, social networks, emails, temtessaging, computgrenerated or
stored documen®® these new communications technologies challenge evidentiary
rules. Authentication of such evidence is perhaps the most difficult challenge as
courts seek to determine its admissibility.

Due to the enormau growth in electronic correspondence, electronic
writings (also known as-evidence) have evolved into a fundamental pillar of
communication in todayds society. El ec
how the world does business, learns about aadesmews, and instantly engages
with friends and the family. Ninetg ne per cent of todayos e

electronic communication regularly in their everyday lives. Not surprisingly,
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various forms of electronic evidence (i.e-e\ddence) are treasingly being used
in both civil and criminal litigations.

Civil procedural law provides that circumstances in the civil case are not set
in an arbitrary way, but only by the means of evidence foreseen by the law. A
comprehensive list of these means,icihforms the rule of admissibility of
evidence in its broadest sense, is enshrined in ch. 2, Art. 57 of the Civil Procedural
Code of Ukraine. Specific external form of electronic evidence, unavailable for
direct human perception, sets the complexity @éeining their place among the
means of evidence and the ambiguity of legal regulation in the world.

In the science of civil process, there are different views on the place of
electronic proof in the system of eviderdua&sed activities. There are two ltasi
approaches:

1) representatives of the first approach believe that current sources of
information are covered by the known means of proof in terms of procedural law
and must be attributed to either material or written evidence.

2) The second approach iaded on the fact that modern means of storing
information (video, photos, movies) have essential characteristics, which should be
reflected both in the material and procedural laws. Electronic documents cannot be
attributed to the traditional written docemts, and other modern means of data
recordingi to material evidence.

Civil procedural legislation of Ukraine attributes audio and video recordings
to the evidence, but does not include any electronic means of proof, despite the
spread in society of thdeetronic document workflow. In the context of the further
development of informational relations andanmerce, this legal gap might be an
obstacle to the full implementation of international standards of justice by our state.

During trials, judges are fien asked to rule on the admissibility of
electronic evidence. This could substantially impact the outcome of a civil lawsuit.
This unique form of evidence typically contains such categories:

1) Website Data,;

2) Social Network Communications and Possing
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3) Email;

4) Text Messages;

5) Computer Stored/Generated Documents.

As courts continue to grapple with this new electronic frontier, it is
important to stress that electronic evidence is subject to the same rules of evidence
as paper documents. Hovezythe unique nature ofevidence, as well as the ease
with which it can be manipulated or falsified, creates hurdles to admissibility of
such evidence.

Information appearing on private, corporate and government websites is
often proffered as evidence litigation. Printouts of the web pages must accurately
reflect the content and image of a specific web page on the computer.

Generally, information retrieved from government websites is- self
authenticating, subject only to proof that the webpage doed extisthe
governmental web location. Because of the difficulty and inconvenience in case of
formal authentication was required and the slight risk of fraud or forgery, extrinsic
evidence of authentication is not required. However, it does not preclude the
opposing party from attacking the genuineness of the evidence. Newspapers and
periodicals may also be seltithenticating.

Many new types of communication, potentially relevant as evidence in civil
trials, are retrieved from social networks. Somakworks permit their users to
share information with others. Users create their own individual web pages (their
profiles) on which they post personal information, photographs, and videos and
from which they can send and receive messages to and from, otlvens they
have approved as their Afriends. o0 Any
profile at no cost, as long as they have an email address and claim to be over the
age of 14.

Despite the novelty of social netwegenerated documents, courts have
applied traditional concepts of authentication under existing rules of evidence. The

key issue is typically one of authorship: Who authored/posted the document in
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question? Because of the increased dangers of falsehood and fraud with this new
type of medium, carts have imposed a heavier burden of authentication on social
network messages and postings.

Like internet evidence, email evidence also raises authentication issues. The
general principles of admissibility are essentially the same, since email is simply
another type of internet evidence.

Authenticity is often established by testimony of a witness who sent or
received the emails, in essence, that the emails are the personal correspondence of
the witness.

Like email, text message evidence also raises atitiadion issues. The
general principles of admissibility are essentially the same, since text messages are
another type of electronic evidence, namely, the use of a cell phone to send
personalized electronic text messages. Text messages sent between cell
communication users are treated the same as email for purposes of authentication.
Typically, such messages are admitted on the basis of identifying the author who
texted the message. However, mere ownership of the phone that originated the
message is notufficient. As in authentication of email, authorship can be
determined by the circumstances surrounding the exchange of messages; their
contents; who had the background knowledge to send the message; and whether the
parties communicated by text message.

Electronic communications will continue to revolutionize how the world
does business and how individuals instantly engage with friends and family. E
evidence is undeniably a critical new evidentiary frontier which has left both judges
and attorneys struggln to understand how the admissibility of this new
information fits into existing legal paradigms. Despite this uncertainty, one thing is
clear: the use of-evidence will continue to play an eviacreasing critical role in
civil litigation. Because ®vidence can have a substantial impact during a trial, it is
vitally important for attorneys and the court to stay in touch with ongoing legal and

technological developments.



[Olbjte' Odzd G tsepW6j t€ jodzs'das ¢ 21051 . [ ' 9| 183

Yuriy Pikh

lvan Franko National University of Lviv

POLYGRAPH COUNTERMEASURES

For as long as human beings have deceived one another, scientists have
tried to develop techniques for detecting deceptionfiaathg truth. As early as in
the twentieth century, these achievements reached a fundamentally new level by
developing and testingf anethods based on psychophysiological regularities of
mental and emotional processes in human beings and their manifesta&xpnss-
sive, somatic (body language, gestures), as well as internal, visceral (changes in
heart rate, respiration etc.) respaisénd it is the polygraph that is considered to
be the best known lie indicator resting on the aforementioned principle.

Perhaps the most serious actual problem with the practical use of the poly-
graph is the possibility that examinees might be ableto@ea s e t he t est
by engaging in certain countermeasures, designed to produakeceptive test re-
sults. Particularly, a National Research Council (a part of the U.S. National Acad-
emy of Sciences) experimental research of 1994 showed that whele pamed
to Abeat the machineo were tested, alm
ly experienced polygraph analysts.

In a narrow sense, prominent American scholars (Gordon H. Barland and
others) define count er mtha degeptewessubgeds used e |
in an attempt to appear noeceptive when physiological responses are being moni-
tored during a psychophysiological det ¢
a broader definition describes polygraph countermeasuresngly/ sas deliberate
techniques that may be used to fApasso
ceptive individuals employ countermeasures in order to appeatau@ptive, truth-
ful persons may also use them to protect themselves against a fdise postome.

The applicability of countermeasures and their effectiveness can be ex-
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pl ained by the fact that the device do
the recorder of objective data, while its subjective analysis is performed by a hu-
man béng i the polygraph examiner who determines the truthfulness or untruthful-
ness of answers wusing speci al techni gt
popular among the people, is not entirely correct regarding the polygraph.

Based on the abovaentiored peculiarities of polygraph lie detection, two
basic types of polygraph countermeasures shall be distinguisabdvioral and
chartrecording manipulationsBehavioral countermeasures are those methods that
an examinee can apply to influence the polggranalyst, trying to appear honest
and truthful to him, while charecording manipulations will actually affect the
usual psychophysiological responses measured by the polygraph instrument.

As for specific kinds of countermeasures, a wide range of patemtthods
has been suggested in both scientific and journalistic literature, and the effective-
ness of majority of these countermeasures has been examined by polygraph ana-
lysts for the purpose of prevention as well as by the examinees. The basic groups of

polygraph countermeasures include:

1) Chemical (pharmaceutical) countermeasures the use of certain
chemical substances (externally or internally) that reduce the sensitivity of our
bodyds sensors. The vivid examples of

- the use of a small doze of alcohol or soft drugs, psychotropics or their ana-
logues on the day before polygraph testing;

- the use of medications belonging to the group of sedatives, tranquilizers or
betablockers shortly before the polygraph examination

Consequently, the requirements for a successful use of chemical and phar-
maceutical countermeasures are as follows: their safety; individually chosen dos-
ing; invisibility (no odour or colour); lengthy action (as the polygraph questioning

may takeseveral hours); stability.

2) Psychological countermeasureis the suppression of all or most of emo-
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tions in order that stress factors associated with a lie, did not cause significant psy-
cho-physiological responses. The basic principle of these methaslide fol-
lowing: a person in the course of their application answers all the questions auto-
matically, not paying much attention to their contents.

There are two key ways to manage mental state with the @ssogibed
effect: a)total deconcentratione.g. complete relaxation, mental disassociation,
hypnotic suggestion); battention managemer{production of mental images, a
Apsychol ogi cal anchor 0 t docusimgiteghmiguessos we
a particul ar obj ec somedfthe most pdpuar gsycholog- d w
cal countermeasures, such as:

- performing ofmathematical calculatons n oned6s head as
sible;

- alternatively, an examinee may think exciting, disturbing or even thrilling
thoughtg(e.qg. falling off a cliff, an encounter with a rattlesnake, robbery etc.), using
his or her imagination. In other words, to think of something that will make heart
race and cause an increase in blood pressure;

- lack of sleepfor several days before a gglaph test leads to a half
conscious state resembling trance. As a result, psychophysiological responses to
any question will be equally insignificant for the examinee. A similar effect also

can be caused by severe physical fatigue or exhaustion aftealsgays of fasting.

3) Physical (mechanical) countermeasureare based on hidden straining
of certain muscle groups, designed to
polygraph (e.g. behaviors that produce pain before or during questioning, dystema
ic coughing, tongue twisting or pressing it to the palate, or other behaviors that pro-
duce muscle tension before or during q
floor or contracting a variety of muscles in the body).

A common disadvantage of treforementioned methods is that they are

quite difficult to hide from Aprying e
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cause unnatural delays of psychophysiological responses. The most commonly used
countermeasures of this type include:

-bi t i rsgongoen e O

- breath contrg]

- perhaps the most widelk n o wn even fAfabul ouso c
tackin-the-shoe(or a small but sharp nail). While this countermeasure, if properly
applied, can be effective, polygraphers have developed tteasb | eutter i c O
countermeasureso for it (the simplest

his or her shoes).

It should be noted that most methods of polygraph examination rely on
comparisons between psychophysiological responses to relevant and comparison
quesions. Therefore, thé&eyto passing a polygraph test is to produce stronger
physiological responses when answering control questions than when answering
the relevant questions. However, no less important is to identify the particular type
of a question mperly.

In general, different studies suggest that checbrding countermeasures
are more effective than behavioral ones and that a combination of both- above
mentioned methods is probably most effective.

The experienced polygraph analysts commonly clainbe able to detect
the use of countermeasures, both throu
haviour, as well as through an assessment of the recorded polygraph chart. Some
countermeasures (such as the use of certain chemical substances) hdvaebroa
havioral consequences and should be relatively easy to detect. Whether polygraph
examiners can detect more subtle countermeasures or, more importantly, can be
trained to detect them, remains an open question.

Summing all it up, countermeasures haveglbeen recognized as a distinct
threat to the validity and utility of the polygraph. Guilty examinees have incentives
to try to influence the examination in ways that reduce the likelihood that their de-

ception will be detected. Some examinees who havearomitted crimes or relat-
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ed offenses, or who have little to hide, might nevertheless resort to countermeasures
with the intent to minimize their chances of false positive test results. However, the
foregoing strategy is not riskee. Moreover, there is @ence that some counter-
measures used by innocent examinees can in fact increase their chances of appear-

ing deceptive.

Julia Fedorchuk

lvan Franko National University of Lviv

PRESENTATION OF PERSONS FOR IDENTIFICATION

The presentation for identification is a means of obtaining the criminalistic
information that has been known for a long time in the evidence collection practice.
By its content, it is one of the criminalistic identification typethe identification
by ideal reflection (mental image).

This investigative action consists in presentation of objects to an individu-
al, who saw them earlier, in order to establish their identity or group membership.
In the process of identification an individual observes th&ufes of the object pre-
sented, compares and correlates them with ones those kept in memory and reaches
a certain conclusion about the existence or absence of identity or group member-
ship of the object.

The presentation for identification has elements $fcpological activity
and is characterized by two processes:

1) Fixative process- memorizing of features and formation of certain ob-
jectodos 1 mage.

Memorizing of two groups of featurésnecessary and sufficient, is singled
out in this process. The totalitf sufficient features allows to distinguish the object
of identification from general number of objects, and necessary features contain

l mageds data, which is unique iIin the t
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Subjective as well as objective factors can influence memgrand for-
mati on of certain objectds 1 mage.

Subjective factors- the mental state of a person (fear, state of heat of pas-
sion etc.), physical state (disease, pain etc.), motivation of perception etc.

Objective factorsi distance, weather conditions, higng, foreshortening,
the duration of the event etc.

2) ldentification processi the use of these features in shaping the conclu-
sion about the existence or absence of identity or group membership.

The scholars distinguish two groups of identificatiosequential and sim-
ultaneous.

Simultaneous identificatoni t 6s a momentary match
for identification, with mental image kept in memory. Sequential identification lies
in the following: an individual gradually detects and compares therésaof the
presented object and the features of mental object.

Presentation for identification of a live person shall be conducted in the fol-
lowing cases:

1) an individual presented for iden
person, neverthelesgas observed by him in connection with a criminal event;

2) the identifying person knew the person presented for identification be-
fore, but is not able to inform the necessary data about her;

3) the person is weknown to the identifying one, but deniesch an ac-
guaintance.

Procedural and other auxiliary actions that precede the presentation of a
person for identification:

1) Preliminary interviewing of the identifying person shall be con-
ducted.

In particular, an investigator, public prosecutor askitleatifying person
about outward appearance and characteristic signs of this individual, clothes, cir-
cumstances under which the identifying person saw this individual as well as other

facts that can characterize such an individual: for example, the péaediaf
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speech, gestures, pace, and draw up a record thereon. The establishment of observa-
tion place, distance and time during which an observation was conducted, weather,
lighting has an important value. It is also necessary to find out the statedh whi

the identifying person was (state of fear, anxiety, heat of passion) closely, since it
could entail the distortion of reality or exaggeration of the objects seen.

2) The selection of other individuals for identification (at least three)
shall be carriedout.

All individuals presented for identification should not have clear differ-
ences in age, outward appearance and garments. Respectively, individuals similar
in age, stature, features, hair color are selected.

3) Involvement of identifying witnesses.

Under p.7 of a. 223 of the Criminal Procedure Code, an investigator or
public prosecutor is required to invite at least two-mmdarested individuals (wit-
nesses of investigative action) for presenting a person for identification. Exceptions
relate to casewhen an investigative action conducting is a subject to uninterrupted
video recording.

4) Determination of time, place and conditions for identification
presentation.

|l tds I mportant to remember that the
the bigger possibility of obtaining credible information occurs. It is connected with
such an attribute of onebdbs memory to f

Il n most cases this investigative ac
fice, in other casesis issue is settled by an investigator, taking into consideration
the specific conditions, that shall be the most favorable for observation and com-
parison of the objectbds features.

5) Determination of a necessary complex of scientific and technological
means (video recorders, photo cameras etc.).

The procedure of presentation for identification conducting is the following:



190 |ioClkkOd: d2 ftetsBdzj ikd fteOo dzs Hdded, HYte

l. Identifying witnesses, other participants (counsel for the defense, repre-
sentatives, specialists as well as other individuals pregdar identification) walk
in; a person presented for identification is proposed to take any place among other
individuals presented for identification and their rights are clarified.

ll. An identifying person is invited to a room of identification partip ant s 0
location and is warned about criminal liability for knowingly false testimony (a vic-
tim, a witness) as well as for refusal to testify (a witness). An investigator (public
prosecutor) shall ascertain whether the identification conditions areastdisfand
whether the features of all individuals are clearly visible; an identifying person is
proposed to look at the group of individuals, to identify and to explain the features
indicating the person.

lll. Ascertainment of existence or absence offitheor group membership
of the object. The object shall be photographed after the identification.

A stress should be made on the following:

1) it is forbidden to present one and the same person to several identifying
individuals simultaneously;

2) in cass of one person presentation for identification to several identify-
ing individuals in turn, the person presented for identification shall be given an op-
portunity to change his location among identifying witnesses;

3) presentation of several persons fomitfecation to one individual shall
be conducted separately for each person presented for identification.

It should be pointed out that fixation of this investigative action and its re-
sults is the final stage of presentation iftentification. The results of presentation
of a person for identification shall be fixed in the record that is to consist of the in-
troductory, descriptive and final parts. The record and its appendices shall be
signed by the investigator (public prosecyims well as by all participants of an in-

vestigative action.
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PROTECTION OF CORPORATE RIGHTS

With the introduction of the market economy in Ukraine and the possibility
of runni ng o B eofperatedawnvaskfarmsed. ICermorate rights of an
economic organization member as well as their proper protection when violated are
the main institutions in this area of law.

The legal definition of corporate rights is given in Part 1 of Art. 167 of the
Economic Code of Ukraine (furthérthe EC of Ukraine), pursuant to whicbrpo-
rate rightsare the rights of a person having his/her share in the authorized capital
(property) of an economic organization, including authority to participate in its
managementreceipt of a certain part of profit (dividends) of this organization and
assets in case of its liquidation pursuant to the law, and other authority provisioned
by the law and statutory documents. Corporate rights are mainly determined by the
presence obneds property participation in t
corporationbs property. The main featu
their performance directly or indirectly is aimed at meeting the property interests of
their holders.The peculiar feature that singles out corporate rights into a separate
group of civil rights is that they express relationship between a partnership and its
members (founders) as well as between the members (founders) of the partnership
themselves.

Any dispute arising from the acquisition, performance and termination of
corporate rights and interests is callecbgoorate dispute60 per cent of all claims
concern the recognition of the general meeting decisions as null and void. The fol-
lowing categaoes of disputes are widely spread as well: disputes as to the share in
the authorized capital; concerning the annulment of statutes, amendments to the
constituent documents, disclosure of the information on the activities of the part-
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nership, dividend payent, recovery of some property costs, on pro rata basis con-
sidering oneds share in the authori ze:i
withdrawal of a partnership member, suspension of membership or transfer of a
member 6s share itah t he authorized cap

Under paragraph 4 of p.1 of a. 12 of the Economic Procedural Code of
Ukraine (further the EPC of Ukraine) economic courts have their jurisdiction over
such cases.

The I ssue of primary I mportance 1 n
definition of the moment of their emergence. Accordingly, the Higher Economic
Court of Ukraine in its resolution of 25 February 2016, No 4, stipulated that upon
gaining ownership of joiastock company shares or joining other legal entities, a
person becomes akier of corporate rights. Therefore, decisiond oé g a | enti
bodi es shal/l not violate plaintiffds
joined it or acquired its shares. The right to direct participation in the Limited Lia-
bility Company or Alditional Liability Company is a neproperty right of a per-
son, that a third party shall acquire only after joining the partnership. This shall be
confirmed by a relevant deci sion of t
There is no any link prescriden the law that connects the moment of emergence
of the right to direct participation in the Limited Liability Company or Additional
Liability Company with the state registration of the relevant changes. The only le-
gal consequence of the failure to ertex data into Uniform State Register is the
inability to refer to this right in a dispute with a third party, apart from cases when
the third party knew or should have known about it.

The main way of enjoying oneodaal corp
meetings and voting "for" or "against" during the deciswaking process.

The decision, but not the minutes of the general meeting of members
(shareholders) of the legal entity can be recognized null and void. Moreover, deci-
sions of thegeneral meeting and other bodies of a legal entity shall not be consid-
ered transactions under a. 202 of the Civil Code of Ukraine (fuithiee CC of

Ukraine). The abovementioned decisions are individual acts, i.e. official written
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documents that give Bsto certain legal consequences, aimed at regulation of eco-
nomic relations and are of mandatory nature for subjects of these relations.

In this regard there are the following grounds for recognition of the general
meeting decisions as null and void dudlte violation of direct provisions of the
law: 1) absence of quorum or inability to determine it when making a decision of
the general meeting; 2) rendering decisions of the general meeting on matters not
included on the agenda; 3) rendering decision@fgeneral meeting on matters
not included on the agenda in case when the consent of the present members of
general meeting was not obtained; 4) lack of the minutes of the Limited Liability
Company general meetings; 5) lack of the minutes of the-$agk Company
general meeting signed by the chairman and secretary of the meeting.

The most common ground for challenging the general meetings decisions is
the absence of quorum. For example, in case of death (dissolution) of a Limited Li-
ability Company or Addional Liability Company member, an heir (legal succes-
sor) inherits not the right to direct participation in the company, but the right to a
share in the authorized (aggregate) capital. The authority to decide whether the heir
(legal successor) can joihdg Limited Liability Company or Additional Liability
Company membership belongs to the general meeting. A challenging issue in this
regard is determination of the quorum of the general meeting. Therefore, it is nec-
essary to take into consideration thatbées that fall on the share of the deceased
(dissolved) member are not taken into account when voting on the admitting of the
heir or successor to the company membership, as well as when determining the au-
thority to make this decision or while resolviather issues.

Consequently, among numerous corporate rights the right to participation in
general meeting and making relevant decisions is one of the most important. One
must be very careful, since any mistake while determining the general meeting
agenda ray lead to the recognition of the decision of a general meeting invalid and
result in various legal consequences. That is why the corporate rights protection is

of paramount importance and provides the opportunity of proper functioning of any
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organizatioras a whole.

Bohdana Senchyshyn

lvan Franko National University of Lviv

INTERNATIONAL PROTECTION OF RELATED RIGHTS

Intellectual property law is a subject to protection both on national and on
international levels. Conventions regulating relationships gmoopyright law
subjects have been elaborated since XIX century. Scientific and technical progress
of XX century led to expansion of the copyright law protection objects and caused
a need for development of the new international intellectual propertycpoote
forms. As a result, the World Intellectual Property Organization (WIPO) was
established in 1967. It serves as an administrative body for Berne Union
simultaneously. Intellectual property covers copyright as well as related rights that
belong to perfaners, phonograms producers and broadcasting organizations.

International instruments regulating the field of related rights are the
following:

A International Convention for the Protection of Performers, Producers
of Phonograms and Broadcasting Organarati (Rome, October 26, 1961);

A Convention for the Protection of Producers of Phonograms against
Unauthorized Duplication of their Phonograms (Geneva, October 29, 1971)

A Convention Relating to the Distribution of Program@errying
Signals Transmitted b$atellite. (Brussels, May 21, 1974)

A Treaty within CIS on cooperation in the field of copyright and related
rights protection (September 24, 1993; united 11 states)

A Treaty on cooperation concerning suspension of wrongdoings in the

field of intellectualproperty (Moscow, March 6, 1998)

The objects of related rights are the following: performances, phonograms,
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broadcasting and other objects mentioned as follows by the national laws.

The basis upon which the protection is granted differs according to the
subject s. The protection of perfor mer G
Rome Convention if one dhe following conditions exists: the performance takes
place in another Contracting State; the performance is incorporated in a
phonogram, which is protected by the Convention; the performance, not being
fixed on a phonogram, is carried out by a broadgasttected by Convention.

The basis upon which the protection is granted to phonograms producers is
fixed in Article 5 of t he Convention
nationality, the place of first fixation and the place of first publishing. Gereva
Convention recognizes only the criteri

The basis upon which the protection is granted to the broadcasting
organizations are foreseen by Article 6 of the Convention. Any of these conditions
shall be followed: théneadquarters of the broadcasting organization is situated in
another Contracting State; the broadcast was transmitted from a transmitter situated
in another Contracting State.

Principle of nationality is fundamental in the field of related rights. It is
complemented by the requirements of the minimum scope of rights granted to the
performers, phonograms producers and broadcasting organizations. The Geneva
Convention contains general obligations on protection of the interests that belong to
phonogram prodwas from other Contracting States from copying without their
permission and from importing such copies for dissemination among the public.
Such protection may be implemented in any legal way on the discretion of a
Contracting State either by granting cdgit or another similar right or by
protection from unfair competition and appliance of penal sanctions.

The minimum term of protection is equal to 20 years, calculated from the
last month of last year when the record was made. If a country requiresameepli
with formalities as a condition of protecting related rights in relation to

phonograms, these are fulfilled if all commercial copies of the published
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phonogram or I ts packaging bear a n
accompanied by the year daté the first publication. If the copies or their
packaging do not identify the producer or his licensee, the notice shall also include
the name of the owner of the rights or the producer and, if the copies or packaging
do not identify the principal performg the notice shall also include the name of
the person who owns the performerso ri
Consequently, the protection of related rights is a -Weefthed process
established as a result of technical development and a need to fill the gaps in the

internatianal instruments that regulate intellectual property law domain.

Khrystyna Nykeruy

lvan Franko National University of Lviv

THE CORPORATE CONFLICT fn50:500: LEGAL
COMPROMISE

If two members take the decision to create a company witedghal share
division, they should be ready to face the risks and problems in the process of con-
ducting their economic activity. The most controversial is the issue of the company
founded by two persons, who possess equal shares, when one of the members, ig-
noring the notice of the general meetings of the company, does not attend the gen-
eral meetings of the company, or when there is no information about such a mem-
ber of the company. At first glance, the situation seems to be not completely hope-
less, becausd Beast two variants of its solution are obvious: to remove the "unfair”
shareholder from the company or to go to court to protect your disputed rights or
interests.

Further we consider these two variants more in detail:

1. The removal of an "unfair" shareholder from the company.

In order to initiate the removal of the shareholder from the company, it is
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necessary to pay attention to the provisions of Art. 59 of the Law of Ukraine "On
Business Associations" (furthérthe Law) it determines that thesige of the re-

moval of a shareholder from the company is within the competence of the general
meetings of the company. Under Art. 60 of the Law, the general meetings of the
company are considered to be valid if the present shareholders (representatives of
the shareholders) in the aggregate own more than 60 percent of the votes.

It appears from the abowaentioned, if the shareholder, whose share is
more than 50 percent in the authorized capital of the company, does not come to the
general meeting, it is imgsible to hold the general meeting, since the quorum will
not be reached (under Art. 60 of the Law). The question arises: how a "fair" share-
holder of the company can protect his rights, if the current legislation of Ukraine
does not regulate this issue. tlms case, when the conflict can not be resolved
peacefully and there is no answer in the law, obviously, you need to go to court to
protect your rights.

2. Recourse to court to protect onebd
According to p. 1, Art. 64 of the Law the issue of"anfair" shareholder
removal is within the exclusive competence of the general meetings and it is un-
solvable judicially because it would mean interference into the competence of the

superior body of the company.

Unfortunately, the Constitutional Court okk&ine (in its Decision No.-ip
/ 2013) suspended the constitutional proceedings as to official interpretation of the
provisions of Art. 64 of the Law, having found the constitutional petition not in
conformity with the requirements prescribed by the @tri®on of Ukraine and the
Law of Ukraine "On the Constitutional Court of Ukraine."

Because of the improper legislative regulation of such problems, the judicial
practice shows that the shareholders, as a rule, choose an illegal way of solving this
conflict. In most cases, a "fair" shareholder convenes an illegitimate general meet-
ing of the company, and solely decides on the shaa#loenent by amending the
Articles of the company by taking the decision to remove an "unfair" shareholder
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from the companyBut since, the illegitimate general meeting is a direct violation
of the legislation of Ukraine, the state registrar, in his turn, shall refuse registration
of any changes to the Articles of the company.

Undoubtedly, the positive news was signing on Naven?4, 2015 (by the
President of Ukraine) of the Law of Ukraine No. 816l «<On Amendments to Ar-
ticle 60 of the Law concerning the quorum reduction of the general meeting mem-
bers of a limited liability company ". Under the proposed changes, the general
meeting are considered to be valid if the members (or their representatives) owning
in aggregate more than 50 percent of the votes, attend the general meetings of the
company.

Therefor e, I tds worth emphasizing t
conflict, is an inalienable right of every person or citizen to apply to court for pro-
tection of his/er rights and freedoms. Thus, in my view, the exclusive competence
of the general meeting shall not serve as ground for restricting the right of a "fair"
shardolder to judicial protection.

Summarizing the above mentioned, despite some deficiencies in the current
legislation of Ukraine, we can observe the positive developments towards the set-
tlement of the named issues at the legislative level. In the neae &uah conflicts
will only be the matter of the scientists' debates within the history, but not the real

problems of economic entities, which, unfortunately, they face nowadays.

Olena Kandya

Lviv National University after lvan Franko

ACKNOWLEDGEMENT OF AN ACTION IN CIVIL PROCEEDINGS

If a letter of civil judicature stems from legal norms per se, then its spirit is
possible to be comprehended mainly due to the principles of the latter. It is widely
accepted to include to the list of suprinciples the following ones: competitive-

ness, dispositiveness, orality and immediacy of judicial hearing. The main attention
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Is to be paid to the principle of dispositiveness, considering its fundamental mean-
ing for the mechanism of initiation, runniagd completion of civil procedure.

However, the aforementioned principle does not belong to the constitutional
ones, this legal category is comparatively common for national civil legislation. As
it is known, the key sense of dispositiveness in the lipfitsivil judicature is em-
bodied in the hearing of cases exclusively on appeals of natural or legal persons,
within declared claims and submitted proofs (it is determined by art. 11 of the Civil
Procedural Code of Ukraine). Apart from it, dispositivendss encludes the right
of the parties of civil proceedings to dispose of their material and procedural rights,
the realization of which for the defense of rights and safeguarded interests has the
direct influence on the dynamics of the judicial process.

Unfortunately, the role of principles is often limited to a solely ornamental
function, when even legislative fixation, perfect from legal point of view, does not
mean its practical implementation. Nevertheless, the principle of dispositiveness
has absolutgl reached its practical embodiment, as discretional disposition of the
parties and other participants of civil proceedings with their rights is the direct re-
flection of dispositiveness.

In particular, the parties, who in contradistinction to other paditis, have
not only general rights (e.g. to get acquainted with the papers of the case, partici-
pate in court sessions, submit evidence etc.), but also administrative rights, which
are divided between the parties not in an occasional, but rather statdycbd
scope. In fact, the right of a plaintiff to file a lawsuit is corresponded with the right
of a defendant to retaliate, or submit a counterclaim, whereas the right to reject an
action is like an equivalent of the right of defendant to acknowledgacton,
which namely is the main subject of our consideration.

In order to understand the legal nature of this administrative right it is ad-
visable to define its key features. Firstly, the unique subject, who is granted with
such a rightt namely, underhte rule without any exceptions or alternatives, it is,

without doubt , the defendant . | t I S exX
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addressed to him as to the subject, who allegedly violated, disputed or did not rec-
ognize his rights or legal imests, hence, exclusively the defendant is entitled ei-
ther to use the adversary character of the civil proceedings and prove illegality of
the declared claims or to acknowledge the action.

Secondly, the form of realization of such a right usually belongise main
distinguishing features as well. Under the art. 174 of the Civil Procedural Code of
Ukraine, the defendant is entitled to announce such a decision in an oral form as
well as to define such a position in writing. The one and only differencenlibge
following: submitted written documents are compulsory to be added to the case ma-
terials.

The next feature, clarifying of which is necessary for the understanding of
the analyzed administrative right phenomenon, is the time limit for its realization.
The Civil Procedural Code defines that acknowledgement of an action is possible
during the judicial hearing, and that fact vividly underlines the dispositive character
of this right.

In order to cause necessary legal consequences, which are to be analyzed
further, the acknowledgement of an action is to include unconditional recognition
of the declared claims as inarguable. It is explained by the existence of a very simi-
lar, as it may seem at first glance, legal institute, naiinéhe acknowledgement of
separate claims, which, however, causes different legal consequences.

This legal nuance is emphasized by the Supreme Court of Ukraine in the
Pl enum Resolution AOn the application
t he proceedi ngs ,Wwheré is noted thabiuig importamet o distin-g 0
guish the acknowledgement of an action and acceptance of separate claims, which
under the art. 61 of the Civil Procedural Code of Ukraine, releases the plaintiff
from proving such recognized claims.

In other words, the defendant is not deprived of the right to accept an inar-
guable character of some separate claims, but in such a case, the court is not enti-
tled, for instance, to separate proceedings, and to take the decision in the part of the

accepted claims anto continue judicial hearing concerning the unrecognized ones.



[Olbjte' Odzd G tsepW6j t€ jodzs'das ¢ 21051 . [ ' 9| 201

It means that if the defendant accepts separate claims, the reduction of the scope of
unproven circumstances takes place, as accepted demands are merely excluded
from the scope.

Naturally, tre acknowledgement of an action results in different conse-
guences of legal character, in particular, as a rule, the next step is the court decision
in favour of the plaintiff. Not absolute character of the aforementioned consequence
Is explained by necesgibf the court to clarify for the parties the legal result of
such a decision that may be unexpected for a person, who is unaware of legal nu-
ances.

Moreover, the court is also obliged to verify the legality of such administra-
tive right realization by a dehdanti namely, to examine whether the acknowl-
edgement of an action does not violate the rights, freedoms and interests of other
persons. Further mor e, i f such a deci si
obligatory to verify his delegated aothr i t vy . Il n case of acti
by a legal representative, it is worth examining whether such actions do not contra-
dict the interests of the represented person.

As aforementioned Plenum Resolution of the Supreme Court of Ukraine
states, apecific order shall be followed if the party of the defendant is represented
by more than one person. |l ndeed, the d
sible exclusively if there is the consent of all defendants.

As the established court practiceugitrates, the institute of acknowledge-
ment of an action is highly demanded and crucially important: the principle of dis-
positiveness is vividly reflected. In addition, legally established demands for the
verification of lawfulness of such administrativght realization help avert possi-

ble violations or abuses.
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CONNECTION BETWEEN CRIMES AND NON -CRIMINAL ACTIONS

The probability of such consistencies has led several researchers to seek
general modelsf criminal behavior that would clear and predict such differences.
Canter and Fritzonds in 1998, Bennel |
argument outlined by Canter (1995), according to which crime is considered as an
extreme form of nowriminal activity, and is likely to reflect variations that occur
in ordinary dayto-day interpersonal activities. They examined the abuse of chil-
dren and asserted that the variations in the forms of abuse would be in line with the
variations in the more ordinainteractions between adults and children. They also
suggested that the structure found in MOlimensional Scaling (MDS) analyses of
child abuse could be a variant of the circumflex model reported by Schaefer (1979)
in his study of variations in matelnaehavior. The results of their study show that
the coercive basis of child abuse typically mirror different forms of control and the
exploitation of trust that normally occur in ordinary aetthiild relationships.

However, these studies are, of cours#,alone in generating classification
schemes for considering offenders. Some very valuable clinical studies have been
carried out (Prentky et al 1985, Grubin and Kennedy 1991). Though, such studies
often combine the characteristics of the offender witeets of their actions in
ways that reduce the possibilities for inferring one from the other. Future researches
are considered to build stronger connections between these clinical studies and
those carried out in the context of offender profiling.

There ae different types of consistency between the aforementioned ac-
tions, singled out by researchers in this very sphere. The most widespread ones are:

1 behavioral consistency

1 spatial consistency

Behavior consistency lies in the following
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If any offender commits a series of crimes, some questions arise concerning
the consistency across them that can be used to understand the offender identity. It
Is closely related to the issue of reliability in all forms of psychological measure-
ment. It is also &ey problem in many police investigationshow to determine,
which of a number of offences the same person has committed. In a detailed study
Grubin et al (1997) has analysed about 470 cases of sexual assault, committed by
210 offenders. He used a clusgeto show that offenders tended to have similar
criminal styles. He has done this by dividing crimes into different parts:

i  the form of control;

U the nature of the sexual activities;

U the mode of escape;

U  the overall nature of the crime.

Each of these has been examined then to determine whether offenders tend-
ed to be consistent in each of these aspects.

The consistencies Grubin et al. (1997) found are an important contribution
to the nowadays understandiojcriminal behavior, but the problem lies in the fol-
lowing: the radex model illustrates that there is a risk that their results are influ-
enced by relationships between the different components of the offence. The radex
model also raises the possibilityat the consistencies found are the product of the
frequencies in offensive actions rather tharocourrences across offenders.

Spatial Consistency

These studies show, therefore that while the individual actions of an offend-
er may not all be the same irffdrent crimes, the themes that characterize those
crimes may often be reasonably consistent. Conceptually, it could be regarded as
the offenders operating within a limited conceptual space, as can be defined by an
area of an MDS configuration.

Brantingram and Brantingham (1981) summarized the literature indicating
the limited area over which many offenders operated. Canter and Gregory (1994)

argued that the likely success of these models was a function of whether the of-
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fender was a O0cdemdteiTbeolatbt ématranded
often their home, as a focus for their activities. This means that gravitational mod-
els can be developed to derive the likely location of the home from knowledge of
the location of their crimes. By contrasth ose who O6commut ed
commit their crimes are less open to having their home location modelled.

There are interesting similarities between the role of daily activities in the
spati al behavior of Omar audi amgfectianbff e nd
the noncriminal activities of offenders. It corresponds well to the routine activity
theory of crime (Clarke and Felson ,1985), which is usually applied to instrumental
crimes such as burglary. However, the spatial studies tend to kaweob serial
rapists and killers, indicating that at least in the choice of location these criminals
often draw on their daily routines in some logical way.

In conclusion, the considerations above show that there is a significantly
growing understandingfehe forms of differentiation, being valid to make between
crimes and noftriminal actions. These distinctions appear in some circumstances
to reflect other aspects of a cri minal
committed. This provides a re@nable basis for hypotheses about the association
between actions in relation to a specific crime and other characteristics of an of-
fender. The researches about different types of the connection between crimes and
non-criminal actiong behavior and spati consistency would definitely contrib-
ute to the understanding of the nature of a crime, as well as the characteristics of a
criminal. Therefor these researches will considerably assist the process of crime in-

vestigation.
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CERTAIN ASPECTS OF FUNCTIONING OF THE INTERNATIONAL
CARD PAYMENT SYSTEMS VISA AND MASTERCARD IN THE
TEMPORARILY OCCUPIED AUTONOMOUS REPUBLIC OF CRIMEA
AND THE CITY OF SEVASTOPOL

On December 22, 2015 the Office Bbreign Assets Control of the US
Treasury Department (OFAC) made the decision to expand sectoral sanctions im-
posed against certain individual€itizens of the Russian Federation and resident
and nonrresident legal entities, final beneficiaries of whiclere citizens of the
Russian Federation. The official US Treasury report states the following: "Today's
decision has been made to demonstrate the US commitment to seek a diplomatic
solution to the crisis in Ukraine, keeping Russia under sanctions”.

This samtions list includes, in particular, several financial and banking in-
stitutions, which actively carried out activities on the territory of the annexed Ciri-
mean peninsula s uc h as ARnGenBanko, AKrayl nves
Banko, ARSevast opdMo $Ma,b i inBeThBBalhkkroai ne o arr
the CIS territory the electronic payme

At the same time some domestic and-Bussian mass media started to re-
port certain problems with the cash withdrawal operations in the CriReaublic:
inability to recharge mobile accounts using mobile terminals; massive complaints
concerning the refusal to accept plastic credit cards in retail outlets. Later, the offi-
cial media of the occupied peninsula spread the information about disconngcti
the abovementioned banks from international card payment systems Visa and Mas-
tercard, which, in their opinion, was directly linked to the recent expansion of sec-
toral sanctions against the Russian Federation. In the same vein, Sergey Aksenov,

the sel-proclaimed chairman of Theouncil of Ministersof the Autonomous Re-
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public ofCrimea, on his Facebook page wrote that «Visa and Mastercard card
payment systems have never been called for and will never be called for by the
Crimeans." On the other hand,should be noted that these messages bore an in-
formal character, as no references to any information sources or regional offices of
Visa and Mastercard payment systems were provided. Nevertheless, in less than a
month, in January 2016, the press service ot he Russi an " Genbar
official statement on the restoration of functioning of the Visa and Mastercard
payment cards (issued by the Russian banks) in the annexed Crimean Republic.

In the light of the abowenentioned, it is worth mentioninthat the US
Treasury sector al sanctions I|list (www.
ly enumeration of legal entities and individuals, that fall under the inclusion-on so
called "black" sanctions list (SDN list) and says nothing about the caamendli-
rection of the sanctions.

However, the Executive order of the US President Barack Obama No.
13685 dated November 19, 2014 wunder th
sons and Prohibiting Certain Transactions With Respect to the Crimea Region of
Ukraineo appears to be more informatiyv
imposed. It says « in order to take additional steps to address the Russian occupa-
tion of the Crimea region of Ukraineé
direct aml indirect transactions (including financial, trade, and other commercial
transactions) by U.S. persons or within the United States to or from Crimea unless
authorized by OFAC or exempted by the
the functioning bthe international card payment systems Visa and Mastercard is
not directly mentioned in any official document. From my perspective, under such
conditions the following questions arise:VWere Visa and Mastercard card pay-
ment systems forced to termindteir functioning on the territory of the annexed
Crimean Peninsula because of the sectoral sanctions imposed? If so, how was it
possible to resume their work so quickly?

The point is that, it is almost impossible to obtain any official information

on thisissue directly from the official Visa and MasterCard representatives as offi-
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cial websites of these payment systems (www.mastercard.com; www.visa.com) are
focused exclusively on customers™ support and do not provide any alternative
methods of communicatiorthey do not give any information by responding to a
request or application. In particular, the Visa customers™ service recommends to
address any gquestions to the bank or says that information other than contained on
their official website is considereawfidential.

The position of the National Bank of Ukraine concerning this problem

lacksclarityand supposedly | ies in the foll ow
tion No. 466, dated 6 August 2014, all kinds of financial transactiotheiresiden-
tialareat hat are not under the control of |

Only official response from the Central Bank of the Russian Federation No.
45-1/07, dated 18 February 2016, helps us to shed some light on this problem: «In
order to secure functiomg of the international payment card systems, technology
that allows to serve payment cards of international payment systems in the Repub-
lic of Crimea was designed by the jestbck company "National system of pay-
ment cards (the NSPC). The decision conitey the preparedness to use this op-
portunity is to be taken by the credit organizations alone". Moreover, it is interest-
ing to know that the NSPC johstock company (the Central Bank of the Russian
Federation owns 100% shares of this company) appearkdyir2014 as an artifi-
cial structure, designed to secure the independent functioning of the international
payment systems in the Russian Federation in the event of imposing financial sanc-
tions against Russia. According to the developers of the systeserviés as a
"powerful tool for maintaining economic sovereignty of the Russian Federation”
and aims to "ensure uninterrupted transactions by using the credit cards of any
payment system in Russiao.

Thus, the introduction of the NSPC is considered to ansiweeiquestion
why nowadays the payment cards Visa and MasterCard issued by Russian banks
are still in service on the territory of the annexed Crimean Penjnsdkspite

powerful financial sanctions imposed by the US Treasury Department. Analysis of
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the main NSPC work principles, provides an opportunity to understand that this
system is in fact considered to be an intermediary center of transactions, analyzing
the data collected in a way that Visa and Mastercard just do not have access to any
informationabout specific issuing banks (including information about their territo-
rial identity).

It seems to me, that the statement of Sergey Aksenov, apselflaimed
chairman of Th&ouncil of Ministersof the Autonomous Republic @frimea that
we «have neverecl | ed for Visa and Mastercar do
many efforts have been directed to the restoration of these systems in the Crimea,
and how much attention was paid to this issue in théjpuissian media.

Visa and Mastercard were and ardlethfor by the Crimeans. Therefore,
the occupation authority has done everything to resume their work on the territory
of the annexed Crimea as quickly as possible. Additionally, clarification of the sen-
sitive "painful” points of the financial system ciacrease the adequacy of the situ-

ation perception and develop appropriate responses to it.

Vasylyna Belo

lvan Franko National University of Lviv

THE RIGHT TO LIFE AS PERSONAL NON -PROPERTY RIGHT OF A
NATURAL PERSON

The right to life is the most importaanhd valuable among personal rights
and freedoms of a human, it is natural and inalienable. As Prof. N. |. Matyzov as-
serts, «the right to life is the first fundamental natural right, without which all other
rights are meaningless».

The right to life is pragcted by international and national legal acts. It was
first proclaimed in art. 3 of the Universal Declaration of Human Rights (1948). Be-
sides, the right to life is foreseen in Art. 2 of the European Convention on Human
Rights (1950), Art. 6 of the Intertianal Covenant on Civil and Political Rights
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(1966), Convention on the Rights of the Child (1989) and in other international
acts. For the first time in Ukraine the right to life was fixed in the Constitution of
Ukraine. According to Art. 27 of the Corstiion each person has an inalienable
right to life. The content of the right to life is specified in the Chapter 21 of the Civ-
il Code of Ukraine. The first article of this chapter is devoted to the right to life. In
particular, Art. 281 of the Civil Codef Ukraine stipulates that a natural person has
the inalienable right to life.

Considering the right to life, it is noteworthy to pay attention to rather a
controversial issue: the moment of life beginning. That is whether the right to life
occurs fromthe moment of conception, at a certain stage of prenatal development
or at birth.

Art. 25 of the Civil Code of Ukraine envisages that "the capacity of a natu-
ral person occurs at the time of her birth and ends at the time of her death". Never-
theless, in this very article it is stated that in cases established by law the interests
of a conceived but not born child are protected. It should be noted that this provi-
sion applies to inheritance relations and that only at birth a natural persagatan r
ize a full range of rights related to inheritance. Thus, the content of this article does
not imply that the right to life originates from the moment of conception. Another
proof is Art. 1222 of the Civil Code of Ukraine, according to which heirs tovilhe
and the law can be natural persons who are alive at the time of opening the inher-
itance, and persons who were conceived during the lifetime of the testator and born
alive after the opening of the inheritance.

The European Court of Human Rights alsidis the position that foetus is
not endowed by any subjective rights, that is reflected in the case of "Vo v.
France". In the Court's view, the potential ability of an embryo to become a human
requires protection in the name of human dignity, but it tsreguired to consider
him as a natural person who has the right to life in the sense of Art. 2 of the Euro-
pean Convention on Human Rights.

Thus, the right to life is legally considered to occur with the birth of a child.
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This is due to the fact that ondyhuman being can exercise his/her rights. Accord-
ingly, the moment of birth must be related to the moment of live birth.

In respect of the right's to life content, it should be noted that the Civil
Code of Ukraine does not determine the specific powettseadubject, but provides
for a number of guarantees of the right, namely in pp.d the Art. 281 of the
Civil Code of Ukraine.

One of the guarantees of the right to life is a prohibition to meet the request
of a natural person for termination of hisfHife as it is provided for by part 4 of
Art.281 of the Civil Code of Ukraine.

It should be noted that in part 3 of Art. 52 of the Law of Ukraine "Funda-
mentals of Ukraine's Legislation on Health Protection” it is foreseen that medical
workers are prohilbed to perform euthanasia deliberate accelerating of death or
putting to death of a terminally ill person in order to bring to an end his/her suffer-
ings. The concept of euthanasia is characterized by such main features: 1) the pa-
tient should continuafifeel unbearable suffering caused by an incurable disease; 2)
not each person can terminate somebody's life or accelerate but only a special sub-
jecti a medical worker; 3) such an activity is consciously carried out by a medical
worker in the form of aabn or inaction, with the prediction of the consequences of
such actions; 4) the patient must insistently and repeatedly express his desire to die,
or in case he/she is unable to clearly express his/her will, the request must come
from his/her close relates; 5) the sole purpose of euthanasia is to stop the suffer-
ings of the patient;

6) the patient or his representative is to be completely, objectively and time-
ly informed of the consequences of such an interference; 7) the patient's death is the
consequencef euthanasia. As we see "the right to die" is prohibited by law in
Ukraine. In fact, the issue of establishing priority between the right to life and the
right to dignified death is the subject of intense debate today. Despite the experi-
ence of foreign @untries, the introduction of ability to terminate life at the request
of a natural person in Ukraine is at the moment impractical and can lead to negative

consequences. Moreover, the permission to use euthanasia with high confidence
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can become a hindranae finding new and effective ways and means of treating
patients and also lead to pressure on the disabled, the elderly and terminally ill peo-
ple. Furhermore, this way of deprivation of life can become a means of committing
crimes, killing the elderly, gabled, terminally ill, the treatment of whom is too
costly, as well as the cause of medical staff bribery, abuse of office, fraud etc.

Another element of the right to life is the right to abortion, foreseen by part
6 of Art. 281 of the Civil Code of Ukrae. Art. 50 of the Law of Ukraine "Funda-
mentals of Ukraine's Legislation on Health Protection" says that artificial abortion
can be carried out at the request of women in health care institutions during the
pregnancy period not exceeding the term of 12k&el cases prescribed by law,
abortion can also be performed during the pregnancy period (from twelve to twen-
ty-two weeks) by medical or social indications. These provisions reaffirm the fact
that the embryo is not considered as a subject of the ridjfe tavhile the possibil-
ity of abortion is a way to ensure the right to life and health, and interests of a
woman.

The right of an adult woman or man to carry out treatment programs of as-
sisted reproductive technologies (ART), defined by part 7, Art. &8the Civil
Code of Ukraine is one more component of the right to life. ART are the methods
for infertility treatment, in which the manipulations of reproductive cells, the pro-
cesses of fertilization and embryo transfer to the uterus of the recipierdraes
in vitro. The usage of artificial insemination and embryo implantation, (a. 48 of the
above Law), is performed under medical prescriptions of a full age woman, as well
as with written consent of the spouses, assuring anonymity of the donor argl savi
medical confidentiality.

Though it is controversial to subsume the right to abortion, artificial insem-
ination and embryo implantation to the right to life by a legislator. For instance,
Prof. Maleyina notes that such rights can be inherent only totgarest as integral
part of the right to life, but as the authority of the right to health. This statement is
partially true, but by fixing these elements of the right to life, the legislator makes
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an emphasis on the demarcation of the right to life steopscwell as on the ability
of abortion and artificial insemination, since the right to life of a natural person and
realization of the interests are associated with it.

In conclusion, the right to life is a fundamental, natural and inalienable, the
mostimportant among personal ngmoperty rights of a natural person. The guar-
antees for its full implementation are provided for by international acts and Ukrain-
lan legislation. The meaning and understanding of the constituent elements of the
right to life requires further study and improvement. The search for effective ways
of ensuring the right to life should be a reference point for further scientific re-

searches and their subsequent implementation by the legislator.

Kate Savka

lvan Franko National Universy of Lviv

THE CONTENT OF THE RIGHT OF OWNERSHIP

The subject of civil law performs certain actions concerning property be-
longing to him when entering to civil relationships. This belonging of property can
be characterized as ownership or the righproperty. The third book of the Civil
Code of Ukraine is devoted to this legal institution. The norms regulating property
relations can also be found in other legal acts, namely the Constitution of Ukraine,
the Land Code, the Family Code, the Economic Cuidgkraine, Laws of Ukraine
"On privatization of property of statewvned enterprises,” "On private international

law", "On privatization of state housing,

On private international law" etc.

The right of ownership is absolute, it means that the own@ppssed to a
large number of individuals who are prohibited to break his/her subjective right and
create obstacles for its implementation.

The content of property right comprises the powers of possession, usage
and disposal of the property holdings thatong to the owner. According to a long

history of formation and development of civil jurisprudence, these powers have re-
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ceived the name of the salled "triad proprietary rights". It is important that only

the combination of these powers reveals thaextdrnof ownership and describes it
fully, and therefore in conjunction can belong only to the owner and no one else.
Separately these rights may belong to other persons under different types of con-
tracts.

The right of possession is a legally provided pmbty of physical, eco-
nomic and another impact on a chose or property. For its occurrence some certain
legal grounds are required, that is legal title (legal ownership is also called title).
Accordingly, unlawful possession is not based on a sufficegellbasis and, in
turn, is divided into fair (when the owner does not know about unlawful possession
of a chose) and unfair (when the person knows he holds possession under the title).

If we analyze the legislation, we can conclude that the ownersHifleof
holders occurs under certain grounds, such as:

a) under the law (finding, ownerless property);

b) under the contract (lease agreement, contract of employment, commis-
sion);

c) on the basis of an administrative act (orders of the heads ex¢lative
power and local government, orders of the guardianship bodies etc).

The right to use is a legally enforceable opportunity to extract useful attrib-
utes from the estate. It is clear that this competency is inseparably linked with the
right of possssion, since without it a person cannot get the beneficial properties of
the chose. It is the owner who can use the property both to satisfy his own needs
and for business activities. A.320 of the Civil Code of Ukraine foresees that the
owner shall have thright to use his/her property for businesses except for the cases
provided by law. The law may establish conditions for the property use by its own-
er for entrepreneurial activities. | t &
tation of the rightd use his property is limited only by common law, while the
powers of other users have additional special restrictions set by the owner, or aris-

ing from the purpose of a particular property.
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The right to dispose of the property is a legally provided piisgito de-
termine the legal fate of the property by performing certain actions in respect to it
(donation, purchase and sale, gift, loan etc). Unlike the above powers the right of
disposal belongs only to the owner of the property. The exceptions arasee of
compulsory withdrawal of the property (nationalization, confiscation, requisition,
compulsory sale etc.) and transferring that right to another person by agreements.

Consequently, analyzing all the given above, we can conclude that the con-
tent ofthe right of ownership comprises three powietbe right to own, the right
to use and the right to dispose. However, taking into account the history of its
origin and formation, we should not discard the notion of Roman lawyers that due
to the complexityof the right of ownership, the range of these powers may be ex-
tended, unless expressly prohibited by law. Undisputed is also the fact that the cur-
rent civil law only enumerates the owner's powers, without defining any of them,
which negatively affects natnly the disclosure of the content of the right of own-
ership, but also application of the law in practice. Therefore, this issue requires fur-

ther legal study and consolidation in the legal acts of Ukraine.

Nataliia Pustova

lvan Franko NationalJniversity of Lviv

LEGAL PROVISION OF THE OBSERVANCE OF TRANQUILITY IN
SETTLEMENTS

Article 3 of the Constitution of Ukraine is known to state that the person,
his life and health, honour and dignity, inviolability and security are recognized as
the highessocial value in Ukraine. The establishment and promotion of rights and
freedoms of the person are the main duty of the State.

Under the Law of Ukraine AO0ONn ensur.i
the popul ationo noi se r kvitabactwity that affectse e n
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or may affect human health or the health of future generations.

Article 24 of this Law establishes the duties of the executive authorities, lo-
cal selfgovernment bodies, enterprises, institutions, organizations and citizens in
carrying out any kinds of activity in order to prevent and reduce harmful noise ef-
fects on human health, n@onizing radiation and other physical factors.

Carrying out any kind of activity at the protected objects noise must not ex-
ceed the levelsstablished by sanitary standards for the appropriate time of the day.

It is prohibited to sing loudly and shout, to use soetgmioducing equip-
ment and other sources of domestic noise, to perform salutes, fireworks, to use py-
rotechnics at the protectedjebts from 10 p.m. till 8 a.m.

It is not allowed to carry out repair works accompanied with noise on
weekdays from 9 p.m. till 8 a.m., and on holidays and-adfys day and night. The
landlord or the tenant of the premises, in which repair works are segbpo carry
out, must inform inhabitants of nearby apartments about the beginning of these
works. Repair and construction works can be carried out on holidays andftlays
with the consent of all inhabitants of surrounding apartments. Noise of constructio
works should not exceed sanitary norms.

|t should be noted that Article 24
tary and epidemic welfare of t he popu
ments for the observance of tranquility and restrictions dhicekinds of activity
may not be applied (for example, first aid, prevention or suppression of offences).

The Law establishes that village, town and city councils approve the rules
for observance of tranquility in settlements and public places takingaatount
the characteristics of special territories (spa, therapeutic, recreational, conservation,
etc.). They prohibit and restrict certain types of activity, accompanied by the for-
mation of noise, as well as set order of performing salutes, fireworkaputging
explosives and pyrotechnics.

Bodies of executive power, bodies of local ggiernment within their au-

thority established by law, provide control over observance of sanitary and envi-
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ronmental legislation, rules of tranquility in settlements poblic places, other
regulatory legal acts in the sphere of protection of the population from harmful ef-
fects of noise, noionizing radiation and other physical factors by heads and offi-
cials of enterprises, institutions and organizations of all formewafership, and
citizens.

According to Article 182 of the Administrative Infraction Code, there is re-
sponsibility for violations of laws and other regulations concerning protection of
the population from harmful effects of noise or rules of tranquilityetilesments
and public places. Citizens, officials and citizénsubjects of economic activity
pay a fine for their unlawful actions.

We consider that the State has establishedsiract sanctions for violation
of the requirements of legislative and etimormative legal acts concerning the pro-
tection of the population from the harmful effects of noise or rules of tranquility in
settlements and public places, although the noise as the environment factor of vital
activity affects or may affect human héalbor the health of future generations.
Therefore, in our opinion, we have to set stricter sanctions for systematic violation
of these prohibitions.

Citizens should know bodies that carry out the work to eliminate dangerous
environment factors of vital agity: local selfgovernments, bodies of internal af-

fairs and sanitargpidemiological service, if their rights are violated.

Aleksander Wrébel, LL.M.

PhD Candidate, Faculty of Law and Administration

Jagiellonian University

THE NOTION OF PROXIMATE CAUSATION IN INTERNATIONAL
INVESTMENT ARBITRATION 1 CONSISTENCIES AND
INCONSISTENCIES.
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Notion of causation is one of the less discussed topics in the literature of
international investment arbitration. If we analyze practice and some of felesrti
concerning the topic one can notice that the most used is the proximate cause
standard. B. Cheng presented the follo
make reparation extends only to those damages, which are legally regarded as the
conseqgences of an unlawful act. These are damages, which would normally arise
from such an act, or which a reasonable man in the position of the wrongdoer at the
time would have foreseen as | ikely to
definition shovg the following parts of the proximate causation: 1) result of the
existence of a natural chain between the wrongful act and the damage; 2)
foreseeability, which is understood as the amount of precaution taken by the State.

The first part means that theeglents of the proximate causation consist in
the existence of a natural or normal sequence between the wrongful act and the
damage. The problem appearing here is how one should determine natural
consequences of the action. The answer was given in seaees, ®ne of which is
The Life Insurance Claims case, where the@Sman Claims Commission had to
decide whether Germany had to pay damages to US insurance companies, which
suffered the losses because of the war that accelerated the maturity of insurance
contracts. The Commission decided that Germany's acts of taking lives of
I ndividual s were not the proxi mate ca
Germany is not in legal contemplation held to have struck every artificial contract
obligation, of whichshe had no notice, directly or remotely connected with that
man. The accelerated maturity of the insurance contracts was not a natural and
normal consequence of Germany's act in taking the lives, and hence not attributable
to that act as a proximate cause.

Second foreseeability, in that meaning is seen as legal contemplation, so a
wrongdoer in addition to exercising precaution must reasonably foresee the effects,
results of his act. What is meant here that foreseeability should be taken into

account fromlegal perspective, so foreseeability in that meaning means ability of
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foreseeing the final result of a wrongful act. Proximate causation according to that
takes into account faatb-law analysis. In other words, the foreseeability standard
does not requ& showing that the wrongdoer actually foresaw the consequences,
but only that the latter could be foreseen. To give an example from the judicial
practice, the cited description of foreseeability was given in US and British
commissioners' joint report submedd in 1904 regarding the Samoan dispute:
Adamages for which a wrongdoer is |iab
caused by his action, and cannot be attributed to any other cause, and which a
reasonable man in a position of the wrongdoer attithe would have foreseen as
|l i kely to ensue from his action. o

It is generally accepted that proximate cause standard has replaced the
standards of direct and indirect injury, although question is if that standard is a part
of customary international lawlhe ILC did not choose any of the theories of
causation, by that also proximate cause approach. Explanation to that can be of
more practical nature, which conforms to adjust meaning of wrongful act to general
framework of rules accepted by ILC and, on ditieer hand, will allow to adjust to
the particular fact a pattern and choose causation standard, which will be most
appropriate. The Commentary to Article 31 mentions the problems of formulating
and choosing a principl e océusakcliakuisrot i on
necessarily the same in relation to e
stating further: AThe notion of a suff
embodied in the general requirement in article 31 that the injuryldshmmiin
consequence of the wrongful act, but without the addition of any particular
qguali fying phrase. o

The proximity and sufficiency causal test presented in ILC can be
considered as a test of fact and law, using examples given by Hart and Honore, the
que st i on concerning fact wi || state A
occurred?0 and question of l aw Al s t
treatment of Y as the consequence of X

In practice many BITs do not use any causationdstah) but still Tribunal
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found the way of importing causation theory through the often used sentence in
Bl Ts Athe gener al principle of I nt ern
presented in Saluka v. the Czech Republic. In cases but before ICSInbe s
approach was used on the basis of article 42 of the ICSID Convention, which
allows incorporation of causation principles from both international and domestic
law of the host state. Even in the absence of any even indirect-Iiaesdy
mechanism, tribusds may still apply proximate causation to investment disputes.
International investment law cases use different approaches to the theme of
causation in international investment arbitration. In most cases tribunals reached in
similar fact patterns theame conclusions but with the different mind process.
Tribunals mostly did not agree with holding states liable for harm which was
according to tribunals insufficiently related to the wrongful act made by the state.
On the other hand, tribunals were rea&oyrace the causal link even though it was
extended in time. Tribunals allowed state liability when a third party contributed
but when this contribution was only subsidiary and the main actor was still the

State.

Solomiya Kutsil

lvan Franko National Unigrsity of Lviv

JUDICIAL REVIEW OF ADMINISTRATIVE COURTS DECISIONS BY
THE SUPREME COURT OF UKRAINE

The Fundamental Law of our country declares that the rights and freedoms
of human and citizen are protected by the court. Everyone is guaranteed the right to
appeal decisions, acts or omissions of public authorities, local governments,
officials and public servants.

In order to ensure social, legal and democratic principles of construction of
our state a system of courts of general jurisdiction has éstablished in Ukraine,
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by means of which the judiciary is carried out.

According to Article 17 of the Law of Ukraine «On Judicial System and
Status of Judges» the highest judicial body in the system of courts of general
jurisdiction is the Supreme Courff &kraine, which ensures unity of judicial
practice in the form and in the manner specified by the procedural law.

One of the guarantees of protection of rights and interests of natural
persons, legal entities, and state is provided by the possibilitpgead judicial
decisions in administrative cases in the Supreme Court of Ukraine after viewing
them in cassation proceedings, as Ukraine is taking a course of integrating into
European community and therefore the progress of reforming the national
administative procedural law, including its monitoring stages, is under the
supervision of European and world community.

Revision of court decisions by the Supreme Court of Ukraine is one of the
procedural forms of judicial verification of decisions renderedrfgrior courts,
that has already entered into legal force. By its content and purpose this procedural
stage has "backup" function, that is used when the other means of procedural and
legal protection are exhausted. This procedural stage is an additi@anahtae to
administer public justice.

The main task of the Supreme Court of Ukraine, after restrictions of its
powers, is the detection and elimination of mistakes and abuses committed during
the consideration of a particular case by courts of first, dpgec cassation
instances.

Therefore, the proceedings of review of judicial decisions by the Supreme
Court of Ukraine as the stage of the procésss a set of procedural legal
relationships between the Supreme Court of Ukraine, parties and other pensons w
are involved in the case and other persons in whose favor the decision was made by
an international judicial institution, whose jurisdiction is recognized by Ukraine
arising from the need to verify the legitimacy of court decisions passed by the court
of cassation.

In accordance with the provisions of Article 235 of the Code of



[Olbjte' Odzd G tsepW6j t€ jodzs'das ¢ 21051 . [ ' 9| 221

Administrative Procedure of Ukraine, the Supreme Court of Ukraine reviews court
decisions in administrative cases exclusively on the grounds and in the manner
prescribed by this Gle.

The list of grounds for reviewing the decisions of the administrative courts
by the Supreme Court of Ukraine is exhaustive and can not be extended.

Such grounds are as follows:

uneven application by the court (courts) of cassation instance of ortieeand
same norms of substantive law which caused the adoption of judicial decisions of
different content in similar legal relations;

uneven application by the court of cassation instance of one and the same
norms of procedural law;

detection by the internammal judicial institution, jurisdiction of which is
recognized by Ukraine of violations of international obligations in solving this case
by Ukraine itself;

violation of substantive or procedural law, which led to the adoption of
unlawful court decisionsybthe Supreme Administrative Court of Ukraine;

discrepancy between the decision of the court of cassation that is laid down
in the Regulation of the Supreme Court of Ukraine and conclusion on the use of
similar legal relations of substantive law.

In the Supreme Court of Ukraine, the case of judicial review of the decision
is considered by the Judicial Chamber in administrative cases of the Supreme Court
of Ukraine. The Meeting of the Chamber is legally qualified if attended by at least
two-thirds of the jidges of the Trial Chamber in administrative cases of the
Supreme Court of Ukraine.

The term of review of the case by the Supreme Court of Ukraine shall not
exceed one month commencing from the date of case appointment to judicial
review.

The decision of e Supreme Court of Ukraine is final and cannot be

appealed, except for the cases of violationsof international obligations in the
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solution of this case by the Ukrainian court, specified by the European Court of
Human Rights, whose jurisdiction is recoguzy Ukraine.

The conclusion of the Supreme Court of Ukraine on the application of the
rule of law set out in its resolution adopted on the basis of the results of review of
the case is compulsory for all government entities that apply a regulatory act
containing the appropriate rule of law in their activities.

The Conclusion on application of legal norms fixed in the Resolution of the
Supreme Court of Ukraine, must be taken into account by other courts of general
jurisdiction concerning law application.

Summing it up, it should be noted that the Supreme Court of Ukraine is the
initiator and developer of legislative proposals for reforming Ukrainian justice. Its
activity significantly affects general social processes in Ukraine, i.e. the
development of deotracy, economy, human rights, political and economic
stability of the state.

The Supreme Court of Ukraine has a unique prerogative in making the final
court decisions on the national level, the formulation of legal positions in

complicated litigation case guiding judicial practice.

Maria Stefaniuk

lvan Franko National University of Lviv

FOREIGN TRADE CONTRACT

The main source of regulation of foreign economic activity is the foreign
trade contract. Its function is to represent the agreeb&ween subjects of foreign
economic activities on the establishment of mandatory rules for them in a clear and
defined form, namely international legal norms that are governing the
establishment, modification or termination of their mutual rights angatdins. In
particular, it is recognized by the Vienna Convention (1969) on the Law of
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Treaties, and Ukrainian legislation.

According to Art.1 of the Law of Ukraine "On Foreign Trade Activity",

foreign trade contract is a materially issued agreementtafo or more
subjects of foreign economic activities and their foreign counterparts, aimed at the
establishment, modification or termination of their mutual rights and obligations in
foreign economic activity.

Characteristics of foreign trade contract, whatistinguishes it from other
contracts, are as following:

1) Focus on providing counterparties

2) Specific subjects: the parties to the contract are national subjects to a
foreign trade agreement and their foreign counterpart;

3) Intersection of the customs border by the subject of the contract;

4) Calculation of currency which is foreign at least to the one party of the
contract;

5) Commercial nature of the contract;

6) Special requirements for the form of the contract;

7) Special reguements for law applicable;

The subjects of regulation of foreign trade agreement (contract) are:

A seller's obligation to transfer goods (works, services) to the other party
in due terms;

A buyer's obligation to accept the ordered goods (wasjices) and
pay money for that;

Parties to the foreign trade contract are subjects to foreign economic activity
of the country and their foreign counterparts, who are from different countries, that
are able to contract according to the laws of Ukrairte/ar the law of the country
where the contract was signed.

In Ukraine, the structure of a foreign trade contract is identified by the
Regulation on the form of foreign trade agreements (contracts), which is approved

by the Ministry of Economy and Euroge integration of Ukraine in 2001.
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According to that Regulationthe foreign trade contract is concluded by the
subject of foreign trade agreement or by his representative in writing, unless
otherwise is provided by international treaty or law of Ukraiftee contract may
be invalidated in court if it does not comply with the laws of Ukraine or
international treaties of Ukraine.

The conditions of foreign trade contract are divided into mandatory and
optional.

Mandatory conditions of foreign trade contrawan that if one party would
not fulfill these conditions, then the other party may terminate the contract and
claim damages.

Additional conditions of foreign trade contract provide that in case of
violation these conditions by one of the party the othetyphas no right to
terminate the agreement, but it may demand execution of contractual obligations
and apply penalties, if such is provided by the contract.

The Law of Ukraine "On Foreign Trade Activity" indicates that the rights
and obligations of subp¢s of foreign trade contracts are determined by the law of
the country selected by the parties to the contract or as a result of further
negotiation.

A contract is concluded if the parties have reached agreement on all
essential terms of the contract imedform.

Such agreements are different in content and form. In international foreign
trade relations the following major contracts can be singled out: commercial,
contingent (trade agreements) credit, commodity, of international payments, on
economic, indstrial and scientific and technical cooperation, International
Financial Leasing, franchise contract with the construction of complex industrial
facilities, provision of technical services, and international agreements on tariffs
and trade, on TradRelatel Aspects of Intellectual Property, Trade in Services and
others.

Thus, the foreign trade contrattis a kind of commercial agreement,

which, according to some scholars, is also a kind of a civil contract.
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The main purpose of such agreements is to crbatevorld's liberal and
open trade system that will allow member states to trade on the basis of fair

competition.

Mariia lhnatova

lvan Franko National University of Lviv

CRIMINAL LEGAL PROTECTION OF LIFE IN UKRAINE ACCORDING
TO STANDARDS OF CONVENTION ON HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS

AThere is always a moment when
Often because of one story or one person we can make anotherichoice
the choice of humani
Elie Wiesel

Life is one of thehighest natural values of man. All other benefits, rights
and freedoms of man lose meaning without it. Art. 27 of the Constitution of
Ukraine contains the following provisi
No one shall be arbitrarily deprived life. The duty of the State is to protect life.
Everyone has the right to protect their life and health, life and health of others from
unl awful encroachments. 0

Article 2 of European Convention on Human Rights and Fundamental
Freedoms entLiitfleedod pfrRivg hdte st: o

1 Everyone's right to life shall be protected by law. No one shall be deprived of his
life intentionally except in execution of a sentence of a court following its
conviction of a crime for which this penalty is provided by law.

1 Deprivation @ life shall not be regarded as inflicted in contravention of this article

when it results in required usage of force:



A
A

A
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in defence of any person from unlawful violence;

in the commission of a lawful arrest or to prevent the escape of a person lawfully
detaned,;

in action lawfully taken for quelling a riot or insurrection.

In legal meaning Article 2 of the ECHR can be divided into two parts: the
first includes positive obligation of the state to protect the right of everyone to life,
and such protection musikist in law; second unit contains an exhaustive list of
circumstances in which deprivation of life may be deemed lawful. In this abstract
we will mainly deal with the positive obligation of the state.

The state is obliged to protect the right to life layvl Clearly, it is not
enough to establish criminal liability for murder to assume that the state fulfilled
this positive obligation. European Court of Human Rights repeatedly emphasized
that objectives and purpose of the Convention are required to eiterpd apply it
i n a way that the rights and guarant e
rather than Aabstract and illusoryo. T
of positive obligations of the state.

As an example of this approachncaerve the fact that the general legal
prohibition of intentional deprivation of life by the state, enshrined in Art. 2 will
not operate effectively in practice, if there is no procedure for supervision of state
bodies over the legality of force that riéed in deprivation of life. Thus, the ECHR
argues that the protection of the right to life includes as one element of-the so
called procedural guarantee which is not limited to cases in which the facts of
deprivation of life derived from the actions o&#. It is enough for employees of
the agency to be aware of any source of causing death.

In such cases, the ECHR always checks whether investigation (if conducted
at all) was conducted according to standards produced in its case law which are as
follows:

A independence of investigation, wh

A efficiency and effectiveness of |

A monitoring the progress of invest
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close relatives of the victim and others.

In a concentrated form thesequirements are present in the ECHR decision
in the landmark case of Gongadze against Ukraine. The main purpose of the
investigation, according to the ECHR, is to ensure effective enforcement of
national laws that protect the right to life, and in tlesponsibility of state
representatives who are to blame for the death. The form of inquiry, which will
reach the goal, may vary depending on the circumstances. But whatever the
methods are taken as a basis, the authorities should act on their own entiadin
such issues attracted their attention. They cannot wait for the initiative of relatives
or receipt of formal complaints or put responsibility on someone else for carrying
out investigative procedure.

|l n additi on, t he ECHRerde&qgwifr @ snvtelsd i
course, the investigation may have objective difficulties that impede its rapid
completion. However, as noted by the ECHR, rapid reaction of state authorities to
the facts of the use of force that resulted in death or disappeavdacsuspicious
person must be understood as a prerequisite for the implementation of public
confidence in the rule of law and safeguards to prevent any form of corruption or
illegal indulgence.

Concluding the analysis of positive obligations of anyestatder Art. 2 of
the Convention should also focus on the fact that, in certain circumstances, in
addition to the substantive and procedural safeguards, the state can also put
obligation of physical protection of lifeif there is a reasonable suspiciohtloe
existence of a real threat to human life. But this responsibility should not be
interpreted too broadly. In particular, in the abovementioned judgment concerning
Gongadze, the Court noted that taking into account the difficulties of law
enforcementn today's society, the inability to predict the behavior of individuals
and operational choices that must be made on the basis of priorities and available
funds, this positive obligation should be understood as such that does not impose

impossible or dismportionate burden on the authorities.
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We can conclude that this topic is extremely broad and multifaceted and
requires a detailed study. As we see, criminal legal protection cfififaot only a
duty of norencroachment on someone's life, but aldarge list of powers of the

state to protect and preserve this life.

Olha Sholok

lvan Franko National University of Lviv

ORDERING PROCEEDINGS IN CIVIL PROCEDURE OF UKRAINE

The application of action proceedings in handling all types of cases,
regardless fotheir complexity and character, will result in delaying the trial. And it
wll obstruct the timely protection of violated rights and legal interests of
individuals.

The institute of ordering proceedings meets the demands of international
principles of fai and effective justice and promotion of human rights. Thus, the
Council of Europe Ministry Committee Recommendation No. R (81) 7 of May 14,
1981 indicates the need to introduce simplified procedures and expedited
proceedings. Clause 15 of the Recommendatiefers to the introduction of
simplified procedures proceedings, which exclude court hearings. And Clause 9
points out that provisions should be made for undisputed or established liquidated
claims to ensure that in these matters a final decision &nalok quickly without
unnecessary formality, appearances before the court or cost.

Pursuant to the Recommendation, Civil Procedural Code of Ukraine
adopted by the Verkhovna Rada in 2004 provides ordering proceedings as a
separate kind of proceeding, regathin Chapter Il of this Code.

Plenary Meeting of the High Specialized Court of Ukraine for Civil and
Criminal Cases in the decree "On the Practice of Application Consideration in

Ordering Proceedings" noted that ordering proceeding is a separate alifiesimp
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kind of proceedings in civil procedure for certain categories of cases, in which the
judge (in case it is established by law) issues a judicial order (a special form of a
judicial act) on the motion of a person who owns the right to claim, withootid
hearing and summoning collector and debtor based on documents attached to the
application.

The purpose of ordering proceedings is to protect the rights and legal
interests of a person who owns the right to claim; simplification, shortening and
redudion of court proceedings charges in correspondence with the principle of
procedural economy.

Having analyzed the provisions of Civil Procedural Code of Ukraine, the
following stages of ordering proceedings can be singled out: 1) ordering
Proceedings Openg (admission of application for a judicial order); 2) issuance of
a judicial order and its entry into force; 3) cancellation of a judicial order; 4)
enforcement of a judicial order.

The requirements for these proceedings can be characterized by the
following: 1) they are related to money collection; 2) a comprehensive list of
requirements is provided in article 96 of Civil Procedural Code of Ukraine; 3) the
claim does not contain a dispute about the right.

Judicial order may be issued if: 1) the claim fecovering accrued but not
paid amount of employee wages is filed; 2) the claim for recovering costs for the
search of the defendant, the debtor, child or vehicles of the debtor is filed; 3) the
claim for recovering the debt for housing services, telecomration services,
television and radio broadcasting services taking into account inflation index and
three percent per annum calculated by the applicant in the amount of debt is filed;
4) the claim for awarding chiéndadte al i |
living wage for a child of a certain age if this requirement is not related to the
establishment or challenging paternity (maternity) and the need to involve other
stakeholders is filed; 5) the claim for refunding defective goods if thereosira c

decision, which came into force on constituting the fact of defective goods sale,
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adjudicated in favor of an indefinite group of consumers.

Characteristic features of ordering proceedings are: 1) the object of legal
protection is an indisputable rigahd legal interest of the creditor; 2) the parties to
the proceedings are a creditor (lender) and debtor; 3) the case is heard by a single
judge, without presence of the parties; 4) a judicial order is a special form of a
judicial act issued without a cduhearing; 5) the debtor cannot file counterclaims
against the creditor; 6) only written evidence is examined; 7) the court has no
possibility to decline the issue of a judicial order, only the possibility to reject
accepting the application for a judic@rder; 8) the judicial order decides the case
on the merits, similar to the court decision, but it is also an executive document and
does not have a prejudicial character; 9) judicial order may be revoked by the court
that issued it; 10) such institutisnof civil procedural law as conservation of
evidence, appointment of examination, transmission of the case to other
amenability from one court to another, the replacement of inappropriate parties,
termination and closure of the proceedings, leaving thglicapion without
consideration are not applied in ordering proceedings.

There is no doubt that ordering proceedings is an effective form of
protection of violated rights. In legal doctrine there are many ideas to extend the
scope of ordering proceedingsther in civil procedure, or in other areas of

procedural law, but they are not legislatively prescribed for the time being.

Vavriv Marta

Lviv National University of Ivan Franko

LEGAL GUARANTEES OF REALI SATI ON OF CI°
PENSION PROVISION

The citizens' right to pension provision is a constitutional right. Under
Article 46 of the Constitution of Ukraine, everyone has the right to social protection
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that includes the right to pension pro
to pensionprovision corresponds to the obligation of the state to ensure its
implementation. Shortcomings of pension legislation complicate significantly the
realization of the right to pension, violating the guaranteed rights of citizens and,
consequently, leadinp numerous disputes and complaints. These flaws increase
the actuality of scientific research of legal guarantees for pension provision, due to
which citizens can freely realize their rights.

In legal doctrine the guarantees are supposed to be condiidneeans of
both common (economic, political and spiritual) and specific (legal) nature,
providing implementation, protection and restoration of constitutional rights, one of
which is the right to pension provision.

Legal guarantees play amportant role in the whole system of guarantees.
According to scholars, legal guarantees are a set of law rules, conditions, remedies
and methods, which perform the entrance of a citizen into appropriate legal
relations, realization of their individualghts, their protection and defence, and
restoration in case of violation of rights provided by legislation.

Based on the generally accepted classification in jurisprudence, guarantees
of the rights to pension provision are divided into two groups: reiizat
guarantees and protection guarantees. The first group of guarantees are legal
remedi es, met hods and conditions, by n
rights provided in the area of pension provision is ensured. They are boundaries of
rights andfreedom, their concretization in legislation; legal facts determining
possession and enjoyment of rights; procedural forms of implementation; pension
benefits to stimulate lawful and initiative realization of rights. Implementation
guarantees, in turn, @divided into substantive and procedural guarantees. Legal
means ensuring protection of the right to pension provision are the second group of
legal guarantees. They are a part of a protection mechanism of the infringed rights.
Judicial protection of peran rights is the most actual and effective among those in

the range of legal guarantees. This situation is caused by a sudden increase in the



232 |fi¢SkkOd: d2 HtetsBdzi R Hte@o dzt Hdded, HJte

number of pension disputes among the total number of cases tried in the courts of
general jurisdiction.

Let us irvestigate realization guarantees of pension rights in more detail.
First of all, it is an accessible mechanism for realization of the right to pension
provision. Legislation regulating procedural relations should be clear and
intelligible to citizens. We loserve a very different situation in practice. Procedural
rules of realization of the right to pension provision cause great difficulties in their
enforcement and require constant interpretation. They are both complicated for
professionals and for citizemeého are directly involved in pension relationships.

A highly formal approach of pension agencies is quite obvious in making
decisions of appointing pensions to the citizens who apply for them. Pension
agencies often commit different infringements of pdwsal rights concerning
retirement of citizens (for example, delays of pension appointment, unreasonable
rejection in timely granting a pension, illegal suspension or termination of its
payment). A pensioner is deprived of his livelihood or gets it inmmdete amount
because of such actions (in some cases, of their inaction). Therefore, scholars
consider the necessity of adoption of special laws on legal responsibility of state
agencies committing such infringements.

The warning signal for our country areimerous appeals of Ukrainian
citizens on pension disputes to the European Court of Human Rights and delivery
of positive judgments in their favour. The judgment in the case of Pichkur v.
Ukraine of November 7, 2013 is a landmark case because it conealization of
the right to pension by a Ukrainian citizen who has lived abroad. According to this
judgment, the entitlement to pension i
place of residence, resulting in the situation in which the applicanthdhdaen
working for many years in his native country and having been contributing to the
pension scheme, was deprived of it on the sole ground that he no longer lived in
Ukraine. The right of a citizen to receive an allocated pension cannot be related to
such condition as permanent residence in Ukraine. Under the constitutional

principles, the state is obliged to guarantee the realization of this right, regardless of
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the place a person livéseither in Ukraine or abroad.

Thus, we can state, the mentionedrmaples are the objective evidence that
the existing system of legal guarantees in pension legislation of Ukraine does not
fully relate to the tasks set before it. It suggests the necessity of its improvement,
because the level of implementation of rigitesedom and obligations of citizens,
enforcement practice and, finally, the subordination of the state to the law depends

on the effectiveness of legal guarantees.

Safronyak lhor

Lviv National University of lvan Franko

LABOUR ORGANISATION AND MANAGEMENT RELATIONS AS PART
OF THE SUBJECT OF LABOUR LAW

The constitutional declaration of human rights and freedoms as the supreme
value and Ukraine being a legal social state brings special requirements for legal
regulation of labour relations, for their qualiand efficiency. Transition to new
models of management based on market principles, democratization of all spheres
of life (including relations between workers, employers and the state), Ukraine's
aspiration to integrate into international community males dhestion of labour
law reform topical in particular questions of labour organization and management
in correspondence with international standards for labour organization and
management and contain a solid basis f
and freedoms protection.

Together with labour relations, the subject of labour law includes relations,
which are connected with labour. They cover such areas as: (a) place of work,
organization and labour management, (b) training, retraining and adviaaiogt,

(M) financi al responsibility of empl oy
adequate working conditions, (f) grievance procedure, (g) supervision and control
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over the compliance with labour law.

Scholars divide all these relations inkm$e which: precede, accompany or
derive from labour, noting that some of them may belong to several types, i.e. they
are able to both precede and accompany or derive from labour relations.

Labour organization relations are closely interwoven with labelations,
but it should be emphasized that having a comprehensive character, they are not
confined to the latter. In labour relations, where one of the subjects is an employee,
the employer certainly is the organizational element, whose activity is despiay
the fact that he i s committed not onl
organize it. The employer shall provide the employee with a workplace, ensure
normal and safe working conditions, safety, and employee is obliged to properly
organize he workplace, perform their duties, obey instructions, etc. Here the
relation of labour organization is an integral part of labour relations, the purpose of
which is to organize the individual work of an employee in collective production.

The structure obrganizational and legal relations in the sphere of labour
can include the following: (a) relations arising between employers and trade unions
or other representative bodies of workers on drafting, execution and control of the
collective agreement or agraent; (b) relations arising between the employer and
work collective in collectivece ont r act ual regul ation of
relations, established in the collective of workers and employees during the
implementation of their collective powers, B8th independently and through
elected representative bodies. Being derived from labour relations, they are aimed
at streamlining them and at improving working conditions, development of
industrial democracy in the management of organization, protectiabair rights
and consensus on these issues between employees and employers and authorities.
The object of all these kinds of organizational and managerial relations are social
and economic interests, the questions about organization and payment foitsvork,
protection, i.e. they relate to material interests of both labour groups and entire
sector or region of the country and to each individual employee.

Although organizational and managerial relations relate to labour relations
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and cannot exist withouhém, they are independent at the same time. First of all,
they are different in content. The content of labour relations isesgiloyment,
relations that arise between the employee and the company in connection with
direct production of material or sginal benefits in a certain organization.

The content of organization and management relations significantly affects
the scope of powers and responsibilities of the main parties to labour relations,
because it determines working conditions, remuneration atigr issues
concerning the interests of employees of a particular company.

Having analyzed all of the above, we can conclude that relations in labour
organization and management are part of the subject of labour law. They are aimed
at organization and management of labour. This gives us grounds to consider them
as relatively independent in the system of labour relations. These relations are
aimed at streamlining not only labour, but also the entire system of relations that
are the sub@ of labour law. Moreover, during the transition period to market
economy, the role of labour organization and management relations significantly
increases.

Adriana Kotsyuba

Ivan FrankoNational Universityof Lviv

SUPPLY AGREEMENT: APPLICATION OF INCOTERMS RULES IN
UKRAINE

Worldwide economy has provided enterprises with bigger than ever access
to global market. Goods are sold in numerous countries, in larger amounts and
variety. Globalization has had a tremendous impact on trade and business all o
the world. New products flood the market every year, and before the product
reaches the public, it may pass through the hands of international manufacturers,
distributors, retailers, or buyers. It has thus become increasingly important to make

surethh each partyodés rights and responsitk
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of business relationships, so any items transported can move smoothly from one
stage to another.

Product supply agreement establishes the terms on which a seller will
supply poducts to a buyer. The agreement must be clearly written to ensure that
products will reach the hands of the consumers quickly and with no complications.
Awelldr afted agreement wil |l help to ensu
are satisfied tdéhe full and timely basis.

Under supply agreement the seller (supplier) that carries on business shall
be obliged to transfer to the buyer s
goods to be used in business or for other purpose not connected withabers
family, household or other similar use and the buyer shall be obliged to accept the
goods and to pay a certain sum of money for it.

The law may provide for the specifics in regulation of supply agreements
conclusion and its execution, including agnemt on supply of goods for the state
needs, called Agreement on Government Procurement. There are two more
business sectors which are regulated by general provisions of supply agreement:
Contracting Agricultural Products and Energy and Other ResourcgdySbhpmugh
the Connection Network.

According to the Commercial Code of Ukraine parties to the contract of
delivery (supply agreement) can only be business entities.

The object of delivery shall be unascertained goods, goods with the title
specified in stadards, specifications, sample documents, price lists or trade
reference books. The object of delivery can also be products or goods with
individual characteristics. The total amount of goods to be delivered, their type,
trademark, type, size ratio (assoent, mix, nomenclature) shall be determined by
specification in the agreement of the parties unless otherwise provided by law.

A supply contract can be concluded for ¢m@ar term, or for the term
exceeding one year (lostigrm contract) or for other termspecified by the
agreement between the parties. Should the term of the contract not be specified, it

shall be regarded as a eyear contract.
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Delivery terms shall be specified in the agreement by the parties with regard
to the need for rhythmical and wmberrupted supply of goods to the customers
unless otherwise provided by the law.

Although the applicable law may provide the necessary solution when the
parties have not expressly agreed on certain issues in their contract, this is
sometimes undesirabte the applicable law is not sufficiently precise to solve the
matter. It is therefore necessary to deal with these issues in the individual contract
or by reference to a standard contract form.

Moreover, with the increase of the amount and complexiiptefnational
trade relations, there is a possibility of misunderstandings.

Consequently, terms and conditions of contracts of delivery shall be agreed
by the parties in accordance with INCOTERMS (International Rules for the
Interpretation of Trade Terms).

Incoterms rules are a series of piefined commercial terms published by
the International Chamber of Commerce (ICC). They are widely used in
International commercial transactions or procurement processes. A series -of three
letter trade terms related etommon contractual sales practices, Incoterms rules are
intended primarily to clearly communicate the tasks, costs, and risks associated
with transportation and delivery of goods.

Incoterms rules are intended to reduce or remove altogether uncertainties
arnising from different interpretation of the rules in different countries. As such they
are regularly incorporated into sales contracts worldwide.

International trade transaction requires both a contract of sale and additional
contracts. In the first placée, he goods wi | | have to be
location to the location selected by the buyer. Therefore, it is necessary to arrange
and pay for their transport. This means that three parties are now involved: the
seller, the buyer and the carrier. Thian lead to complications. One of the main
purposes of Incoterms rules is to define different roles of the parties in relation to

the contract of carriage.
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Although Incoterms rules determine key obligations of sellers and buyers
with respect to differentvays of delivery, and the transfer of risk and cost, the
terms themselves do not represent the whole contract. It is also necessary to
determine what rules to apply when the contract is not performed as expected,
owing to various circumstances, and howpdies between the parties should be

resolved. For this purpose, the parties need to fix applicable rules in the contract.

Oleksandr Kozhukhar

lvan Franko National University of Lviv

APPLICATION OF THE ECHR PRACTICE IN UKRAINE: TAXATION
DISPUTESANDTHEENGEL OGS TEST

In accordance with the newly updated information on the website of the
Ministry of Justice, Ukraine is obliged to pay its citizens more than 1 billion UAH
resulting from European Co uirthetCourt orf Hu
ECHR) judgments against iAdditionally, 13 650 applications, submitted by the
Ukrainians, are now pending. Thus, Ukraine is estimated to have violated the
Convention on Human Rights and Fundamental Freedoms (hereirafter
Convention), more, than any other state which is a parttye Convention.

ECHROs judgments are the sources O
| egi sl ati on, namel vy Art . 17 of t he L
judgments and application of practice
Despite the absenad such obligation, imposed on a state, in the provisions of the
Convention per se, Ukraine has made the practice of the ECHR obligatory for
application on the territory of Ukraine, namely the source of law. Such provision is
also foreseen in the Crimin&rocedure Code of Ukraine and in the Code of
Administrative Procedure. The former and the latter are important for hearing
taxation cases, i.e. they are lodged to the general courts and administrative courts
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respectively.

In order to fulfill admissibiliy criteria under Art 6 of the Convention which
entitles a person to be heard by a fair trial, application has to be lodged in relation
to criminal charge or determination (
Considering taxation disputes, it can bendaded that this category of cases to
S 0me extent does not satisfy f or mal
jurisdictionratione materiae

This i1ssue has been resolved due t
according to which taxation cases ddesing financial responsibility (the
imposition of punitive penalties, i.e. fines) are treated, under certain circumstances
and for the purpose of t he Convention
cases not dealing with financial responsibility do nomply with admissibility
criteria of the Convention

Having its roots inEngel v. the Netherlandsase, the test foresees:
applicability of Article 6 under its criminal hearing entails rmmmulative presence
of any of the three following elements: catdgation of an alleged offence in the
domestic law as criminal; the nature of the offence, nature and degree of severity of
the possible penalty. Thus, even if certain offence is not a criminal one, it could be
considered to be such to satisfy the Convemtn 6 s admi ssi bil ity r

The rules helping to define whether there is criminal charge or not (if it is
not treated as criminal charge, according to the domestic legislation) are as follows:

- whether the penalty is punitive, deterrent or has pmmatory
character;

- what the most severe possible penalty is (not merely the one imposed);

- whether it is applied to a wide scope of persons or not;

Hence, when the aim is to punish a person for illegal adtiact or
omission (financial, adminisitive or other offence) and the punishment per se is
severe, the conventional guarantees are to be provided for those whose actions led

to a certain type of liability. For instance, in caseJahosevic v. Swedent a X
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surcharges in addition to unpaid taxtax assessment proceedings, in view of the
punitive nature of the penalty involve

It deserves mentioning that penalties, foreseen by Section 11 of the Tax
Code of Ukraine, have punitive character and the sarectwhich could be
iImposed on a taxpayer are severe.

Among the guarantees, foreseen by the Convention regarding Art 6, the
following are to be mentioned: the guarantee to be informed promptly, in a
language which a person understands and in detail, ofatuee and cause of the
accusation against them; to examine or to have examined witnesses against a
person and to obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against them; to have adequatedtime a
facilities for the preparation of their defence etc. Higher Administrative Court of
Ukraine, in addition to the mentioned guarantees, the list of which is not
exhaustive, mentions the right to submit motions and put questions to expert,

particularly toobt ain expertsdé written opinion

knowledge.
Considering the ECHRGO6s judgments t
administrative court of Lviv has several times applied h e Engel 6s t

taxation cases. In one of thethe court motivated the decision in the following
way: O0Since the enterprise has not bee
the proceedings as well as did not have possibility to become aware of the
accusation considering the violation of lawhem the number of addressees of
sanction is wide and the sanction has a punitive character, the conventional
guarantees have not been adhered by
cancellation of tax decision notice.

It is necessary to emphasize the réqamarantee regarding taxation cases
which could be derived from ECHROGs pr
freedom fromsef ncr i mi nati on. Court 6s Funkav.i o d
Francewas the following: the imposition of penalties for tiedusal to hand over

the documents infringed the right of silence and was a contravention of Art 6.
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Another necessary guarantee, foreseen by the Convention, is the principle of equity
of arms. Among the examples of its violation in the context of taxatases
Chambaz v. Switzerlandllegation is to be mentioned. On the grounds of Mr.
C h a mb a z-dbaperatian,nthe Swiss revenue authorities refused to disclose to
him certain documents obtained from third parties unless he obtained consent from
thosethirdoar t i es . |l t was, consequently, cor
indication on the fact that such action could be made only on grounds of protection
of vital national interests or protection of t the fundamental rights of third parties.
Considemg the state of affairs i n con
provisions of the Convention, it could be summarized that certain actions regarding
the implementation of the ECHR practice have to be made. In particular, these
could be educational eventsparticipation of the Ukrainian Parliament
Commissioner for Human Rights, when the generalizations of courts practice are
made, and application of the Convention as the source of law which has an

obligatory character.
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