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BITAJIBHE CJIOBO

Croroani ¢opMyBaHHS CBIJIOMOi Ta OCBIYEHOI MOJOJII € HEOI[IHCHHO
BaXUIMBUM 3aBJIaHHSAM YKpPaiHCBKOI'O CYCIIIbCTBA. Y 1€ JOJEHOCHUH Ta
BHU3HAYAJIBHUM MOMEHT B icTOpli YKpaiHH MU MOTPeOy€eEMO MOKOJIHHS KPUTUYHO
MUCIISIYMX JIIEPiB, CTIpaBl KBami(iKOBaHUX IOPHUCTIB, SKI O 3MIHWIN MapajurmMy
YKpaTHCHKOTO MOCTYIIY 1 BEJIM HAILy JAEprKaBy MPABUIbHUM HUIIXOM.

3a JIOMOMOTOI  OpraHizalliiHMX 3yCWJIb aAMIHICTpamii Ta Kadenp
IOPUANYHOTO  (DaKyJbTeTy, 3axiIHOIO PEriOHAJBHOIO HAyKOBOIO  LIEHTPY
HamionansHoi akazemii mpaBoBuUX HayK YKpaiHd, CTyAEHTCHKOTO HayKOBOTO
TOBapUCTBAa IOPUIUYHOIO (PaKyJIbTETy CTYJEHTChbKAa CIUIBHOTA PO3BUBAE CBIil
0COONMMBUIN 1HTENEKTyallbHUN CBIT, Y SIKOMY HE TUIbKH AIIOTh TpodeciiiHi 3acaiu
CHUJIKYBaHHSA, a 1 TBOPUTHCS HAayKa, 1103a MEKaMH JIEp>KaBHUX, UBLII3AIMHUX YU
KyJIbTYPHHUX KOPJOHIB.

Pe3ynpTaT CUCTEMATHYHOI CTYJIEHTCHKOI HAayKOBOi pOOOTH CBiIYaTh MPO
3MILIHEHHS 3B‘A3Ky IOPUAMYHOI HAayKHd Ta OCBITH, PO3UIMPEHHS MI>KHApPOJHOTO
CHIBPOOITHULTBA HOPUANYHOIO (PaKyJIbTETy Ta MOro CTYJEHTCHKOIO HAyKOBOTO
TOBapucTBa. BiATak, HUHINIHE BUIAHHS BMIIy€ CTUCIMNA BHUKIAJ BHUCTYMIB
CTYJICHTIB Ta acCHIPaHTIB YHUCICHHHX BITYM3HSHHUX Ta 3apyODKHUX IOPUIUYHUX
HaBYAJILHUX 3aKJIa/lB.

Bitaemo ycix yuacHukiB XV MiKHApOJHOI CTYAEHTCHKO-aCHIPaHTChKOT
HayKOBOI KOH(epeHlli «AKTyalbHI OpoOJeMH NpaB JIOAUHU, AEpKaBH Ta
pPaBOBOi CHUCTEMU» Ta OakaeMO TBOPYMX YCIIXIB y HAyKOBO-JAOCTIAHHUIIBKIM
ISUTBHOCTI!

I'osmoBa OprrkomiteTy KoH(EpeHiii,
JeKaH IOPUANIHOTO (PaKyIbTETYistp!
JIbBIBCHKOTO HAIIOHAJIBHOTO YHIBEPCUTETY

imeni IBana ®panka, npodecop B.M. bypain
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3ATI'AJIBHA TEOPIA IIPAB JIIOJAWHU, ITPABA TA JEP)KABU

Poman Jlaoa

JIvsiscokuti HayionanvHul yrieepcumem imeri leana @panka

CIIOCOBU CUCTEMATHU3ALII HOPMATHUBHO-IIPABOBHUX
AKTIB: AHAJII3 OCHOBHUX HAYKOBHUX IAXO/IIB

CucremaTu3aliss HOpMaTUBHO-TIPABOBUX aKTIB € HEOOX1THUM MIPOLIECOM, KU
Ha0yBa€e 0COOIMBOI aKTYaJbHOCTI Ta BaXKJIMBOIO MPHUKJIAJTHOIO 3HAYEHHS B yMOBaxX

TpaHchopMallii YUHHOTO 3aKOHOJIaBCTBA, MOT0 KUIBKICHOTO Ta SIKICHOTO PO3BHUTKY.

VY Teopii npaBa Ha CHOTOAHINIHIN JeHb MpOoOJIeMa cucTeMaTu3allii HoOpMaTUB-
HO-TIPAaBOBUX AaKTIB € JOCTaTHHO po3podJieHOr0. BomHouac, iCHyIOUl TEOpEeTHYHI
M1IXO/IM HE TTOBHOIO MIPOIO0 PO3KPUBAIOTH 3yMOBIICHI ITPAKTUKOIO OCOOJIMBOCTI CH-
CTeMaTHU3allll, Ka YacTO 31MCHIOETHCS Y HETPaIULIMHOMY (opMaTi 3 3aCTOCYBaH-
HSIM CyYaCHHUX €JICKTPOHHHMX TEXHOJIOTiH. [{e 3MyIrye KpUTHIHO IEPEOCMHUCITUTH 1,
3 ypaxyBaHHSM HOBHX JEp>KaBHO-TIPABOBUX pealliii, pO3BUHYTH YSBIEHHS PO OC-

HOBHI CITOcO0OM cucTtemMaTu3arii

VY cyuacHIi IOpUIUYHIN MPaKTHIll, 3A€0LTBIIOT0, BUKOPUCTOBYIOTHCS YOTUPH
3aco0u cucreMarusallii HOpMaTUBHO-TIPABOBHX AaKTIB: CTBOPEHHS HOBOTO aKTa —
KOJIEKCY — a00 1HIIIOrO aKTa, 110 CXOXKUU 32 CBOIMHU IOPUIUYHHUMHU BJIACTUBOCTSIMHU
710 KOJICKCY, IIJITXOM MepepoOKH YMHHUX HOPM IpaBa; 00’ €THaHHS CYKYITHOCTI aK-
TIB 3 OJHOT'O YH JIEKIIBKOX OB’ SI3aHUX ITMTAHb B OJMH aKT; IIJATOTOBKA 1 BHAAHHSI
301pHUKIB 3aKOHIB Ta 1HIIMX HOPMATHUBHUX aKTiB; 301p HOPMATUBHUX aKTIB JIepiKa-
BHUMH OpraHaMy ¥ IOPUJAMYHUMH OcoOaMu, iXHS 0OpoOKa, po3MimieHHs 1 30epi-

TaHHA 3a IIECBHOIO CUCTEMOIO.

3 ornsiy Ha BKaszaHi 3aCO0M cucTeMaTu3allii HOpMaTUBHUX aKTiB, IIIKOM BHU-

MpaBIaHO BUIUISIOTH TaKi ii crmocoOu, sSK: Koaudikallis, iHKopIopalis, KOHCOIiaa-
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s ¥ o6k (JI. JIyns, H. ITapxomenko). Bongnouac, 11t 06’ €KTUBHOCTI BUCBITJICH-
Hs1 BUOpaHOi MpoOJIeMaTuKU, BapTO aKIEHTYBaTH, IO I Te3a He € akciomoro. Ce-
pel YYCHUX-IOPUCTIB TPUBAJIUN Yac TOYMTHCS TUCKYCIs MIOAO0 KIIBKOCTI CIOCOOIB
CHUCTEeMAaTH3allii, TPAKTYBaHHS MOHATh «KOAUDIKAIIIN, «IHKOPHOPALSN», «KOHCOTI-

Jarisy», «00JiK» Ta 1X CIIIBBIIHOIIECHHS.

AHani3 I0pUANYHUX JKEpESl MUHYJIOTO Ja€ MiJCTaBu CTBEPKYyBaTH, 10 Ha-
YVKOBIIl BUAUBSUIN, 3/1€01IBIIOTO, JIMIIIE JIBA CIIOCOOM CHCTeMAaTH3allli — IHKOpIopa-
mito ta konudikauio (C. bpartycs, 1. KepimoB). Taky mo3uilito BUCIOBIIOIOTH U
JesiKi CydacHi AOCHiIHUKH, Hanpukiaia, [1. PabiHoBUY 0 OCHOBHUX CHIOCO0IB CHUC-
TEeMaTHu3allil TAKOX BIJIHOCUTh IHKOPIOPAIiI0 Ta KoAU(IKaIlII0 3aKOHOIaBCTBA.

[amm vaykosii (b. Manumes, 1. IrnateeBa, H. 3axapoBa, M. Mapuenko Ta iH.)
BIJICTOIOIOTH ITO3HUIIIO, BIJMOBIJIHO 0 SIKOI CHCTEMaTH3allis 31HCHIOEThCS TAKHMH
croco0amu, sIK: 1HKOpHopallis, koaudikaiis Ta koHcomigamis. Bkazani yueHi He
PO3MIIAAaI0Th OOJIIK K CaMOCTIHHUM crmocid cucTeMaru3allii, 3a3Havaroyu, 110 BiH
CIIyTye€ 11 HEOOX1THOIO TEXHIYHOIO NEPETyMOBOKO. ABTOPHU MPOEKTY 3aKOHY YKpai-
HU «IIpo 3aK0oHU 1 3aKOHO/IABYY JISTTbHICTE» TAKOXK HE BBAXKAIOTh OOJIIK BUJIOM CH-

cTeMaru3allii, a Mpo KOHCOJIJAIlil0 B HbOMY B3araji He 3rajyIoTh.

OxpiM BKa3zaHUX CIIOCOOIB CUCTEMaTH3allii, B FOPUIUYHUX JKEPENax BUAUISIOTh
mie ¥ 3Bij 3aKOHIB. Y 1IbOMY BUTIAJKY BapTo noroautucs 3 O. Porauewm, sikuii Haro-
JIOIIIy€ HA TOMY, 1110 BIJHECEHHSI 3BOJY 3aKOHIB JI0 CAMOCTIMHHMX CIOCOOIB CUCTEMa-

THU3AIli1 € HEBUIPABIAHUM, /DK€ BIH € JIUIIE PE3YJIHLTATOM IMPOBEICHHS IHKOPIIOPAIlii.

B KOHTEKCTI BHUKJIAJIEHOTO Marepiaidy, BUAAETbCA JAOULIBHUM aKLIEHTYBaTH Ha
0COOJIMBOCTSIX OCHOBHHUX CIIOCOOIB cHCTEMaTH3allli HOPMaTUBHO-TIPABOBUX AaKTIB, 3

SKUMH IIOTOJIKYETBCA 3HaYHa YaCTHUHA TGOpeTI/IKiB IIpaBa.

[Tig 067iKOM HOPMATHBHO-TIPABOBHUX AKTIB NMPUUHATO PO3YMITH CIOCIO cHCTe-
MaTH3aIlii, SIKUM MoJIsArae B iXHbOMY 30MpaHHi, 30epiraHHi, peecTpaliii, po3MimeHH1 y
NEBHOMY TOPSIKY Ta MIATPUMII B KOHTPOJILHOMY CTaHi Uil IIBUIKOTO iX 3HAXo-

JKCHHS Ta BUKOPUCTAHHS.
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[HKOpmopariiss — 1e cnocid cucremaTu3ailii, 3a SIKOro HOPMaTHBHO-TIPABOBI
MIPUTITUCH 00’ €THYIOTHCS 0€3 3MiHM iX 3MICTy B €quHOMY 30ipHUKY. [Ipn nbomy ak-
TH, SIK1 TIaI0ThCS IHKOPIIOpallii, He BTpavyalTh PUIUIHOI CHUIIH 1 TPOJIOBKYIOTh
nisiti gam. CTBOpeHi 30ipHHUKH, CBOEIO YEPror0, HE € JHKEpellaMu TpaBa, a BiiTak

Ha HUX HE MOXHA IMOCUJIATUCS y MTPaBO3aCTOCOBHIHN MiSITBHOCTI.

Koncominamis, sk crmocid cucremaTusallii HOpMaTUBHO-TIPABOBUX aKTiB, MO-
nsTae B 00’ €THaHHI MHOKMHHOCTI HOPMAaTUBHUX aKTiB, BUJAHUX y PI3HUN 4Yac II0-
JI0 OJTHOTO M TOTO  IpEeAMETa MPaBOBOTO PETYJIIOBAaHHSA, B €AMHUN yKPYITHCHHM
HOPMATHBHO-TIPABOBUMA aKT 3 YCYHEHHSM TOBTOPEHBb 1 MPOTHUpIY, 3a3BHUai, 0e3

3MiHM 3MicTy. Taki 3BiHI aKTU MarOTh O(MILIAHUI XapaKTep 1 € HKEPEIOM IpaBa.

Komudikaris HopMaTUBHO-TIPAaBOBUX aKTIB — 1€ CHOCIO cucTeMaTtu3arlii, 1o
MOJISITa€ 'y 3MICTOBIM IepepoOIll HOPMATUBHO-TIPABOBUX IPHUIIMUCIB, MOB’SI3aHUX
CHUIBHUM IIPEIMETOM PETYJIOBaHHS Ta 00 €HAHHI iX B €JUHOMY akTi. BapTo Ha-
TOJIOCUTH, 110 Mepes 3A1MCHeHHsIM Koaudikalii HOpMaTUBHO-IPABOBUX aKTIB JI0-
LUJIBHO MPOBECTH poOOTU 3 OOJIKY, IHKOpIoOpallii ¥ KOHCoIiaaIli, amjke e AacTh
3aKOHO/ABIIEBl 3MOTY, MO-TIE€pIE, BU3HAUUTHUCS 3 OOIPYHTOBAHICTIO MPOBEACHHS
Koau(pikaiiHuX poOIT, MO-Apyre, po3noyaTH Koaupikalio Bke 3 CHCTEMaTH30Ba-
HUM MacCHBOM HOPMAaTHBHO-TIPABOBUX aKTiB.

AHai3 HayKOBHX JIKEpell 0/10 BUOpaHoi MpoOIeMaTUKH A€ MMiJICTaBH KOHC-
TaTyBaTH ICHYBaHHS IJTIOPAIi3My B MO3ULISIX YYEHHX CTOCOBHO KUIBKOCTI CIOCOO1B
cucTeMaTu3alii Ta iX criBBigHOIICHHS. [lompu 11e HAayKOBII IMOTOKYIOTHCS, IO
3aBASIKM BUKOPUCTAHHIO PI3HUX CIOCOOIB CUCTEMATHU3Allll JOJAThCS CyNepedHOC-
TI MK HOpMaMu IpaBa; 3acTapijii HOPMaTUBHO-TIPABOBI aKTU CKACOBYIOTHCS, 3Mi-
HIOIOTBCSI UM 3aMIHIOIOTHCS HOBUMHM BIJIIOBIIHO JI0 MOTPeO CYCIUIBHOTO JKUTTS;
BOHH TPYIYIOTHCS 32 MEBHUMU CHUCTEMHHMH O3HAaKaMH, 3BOISTHCS B KOJEKCH Ta

IHII aKTH.

Pomarnoe M. IO.

JlHinponemposcvkuil Oepircasuil
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VHIgepcumem 6HYmMpIWHIX CNpas

PEAJIIBALIIA ITIPABA TPOMAISIH YKPATHU 3BUPATUCSI MUPHO:
CYYACHI BUKJIMKHU TA HJISAXHU IX HOJOJJAHHS

['poMasicbKICTh y CydacHI YKpaiHi BIAIrpae HaA3BUYAHHO BAKIUBY POJIb 1
Oepe aKTUBHY y4acTb y JIEpP:KaBOTBOPUYMX IMpoLiecax, a oaHy 3 PopM ii ydacTi y BKa-
3aHUX MPOIIECAX PETVIAMEHTYIOTh OKpeMI N0J105keHHsI OCHOBHOTO 3aKOHY.

[TpaBo rpomansH Ykpainu 30upaTucss MUpHO, 6€3 30poi, TPOBOAUTH MITHH-
I'¥, OXOJU 1 IEMOHCTpalii perasameHToBaHo cT. 39 Konctutyuii Ykpainu. Buxo-
IS194 3 TOTO, IO BKAa3aHa HOPMa BUKOHY€E POJIb KOHCTUTYLIWHOT IrapaHTIi 31HCHEH-
HS TPOMaJsiTHaMU IpaBa Ha CBOOOJy CBITOIJISAY, BIPOCIOBIIAHHS Ta 3BaXKArOUM Ha
HEOOX1THICTh MUBUII3AIIINHOT TpaHcopMallli cydacHoi YKpaiHu, MU BBAXKAEMO, IO
npobsieMa MOAAIBIIOr0 HAYKOBOI'O OCMUCIIEHHS HOPMAaTHBHOI perjiaMeHTalli Ta
MPaKTUYHOI peasti3allli BiAMOBIIHOTO MpaBa rpoMaisiH, Ha0yBae 0COOJIUBOI FOCTPO-
TH Ta aKTyaJbHOCTI.

Bkazane npaBo, pernmamentoBaHo Ykasom IIpesuaii Bepxosnoi Pagu CPCP
«IIpo mopsimok oprasizauii 1 TpoBeIeHHS 300piB, MITHUHTIB, BYJUYHUX MOXOMIIB 1
nemoHcTpatiii B CPCP» Ne9306-XI Bix 28 nunus 1988 p., a Takok OKpeMHUMH T10-
noxeHHsAMH 3akoHIB YKkpainu «IIpo MiciieBe camoBpsiyBaHHsD (B YaCTHHI 3arajb-
HUX 300piB JKUTEMIB cena(Cil), CeluIna MicTa NIl BUPIMICHHS MUTaHb MICIEBOTO
3HaueHHs), «IIpo opranu camooprasizanii HaceideHHs» (B 4yacTUHI 300piB (KOHpe-
peHuiit) xuteniB) U «IIpo cBOOOMY COBICTI Ta peniridHi opraxizamii» (y 4acTHHI
IIPOBENICHHSI PEITTHUX 0OPAIIB 1 IIEPEMOHIN).

Ha nepumii morisa KUIbKICTh HOPMAaTUBHO-TIPABOBUX AKTIB B I cdepi nae
MO>KJIUBICTh Ka3aTW MPO ypPEeryJbOBaHICTh JAHOTO MUTAHHA. AJie, MOPAI 3 LHM,
HAasBHICTh JOJaTKOBOTO CIEMU(IYHOTO JKEPEsia BPEryJIIOBaHHS JAaHOTO TpaBa pi-
menHs Koncruryniiinoro Cyny Ykpainu, HaJlae miJICTaBU CTBEPIKYBATH, IO MOTO

MpaBoOBa MPUPOJIa 3yMOBJICHA IOPUIUYHUMHU CYNIEPEYHOCTIMH, MK OpraHizaropa-
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MU BIJIOBIJIHUX 3aXO[IB Ta OpraHaMH MICLIEBOi BJIaJy, 110 BUKJIUKAIOTh CIIOPU Y
CyJax pi3HMX 1HCTaHLINi W MoTpedye BTpy4aHHs creuiagbHoro oprany Koncruty-
[ifiHOI fopucauKiii. TakuM YMHOM, II€ OJHUM IPABOBUM 3aCO0OM pEryJIHOBAaHHS
nanoi npobnemu € Pimennst Koncrurymiitnoro Cyny Ykpainu y crpasi 3a KOHCTH-
TYIIHHUM ToaHHsAM MiHICTepCTBa BHYTPILIHIX CIpaB YKpaiHU 1010 O(IIiHHOTO
TIyMadeHHs nojoxkeHHs 4.1 ¢1.39 Konctutyuii Ykpainu npo 3aB4acHe CHOBIIIEH-
HSI OpTraHiB BUKOHABYOI BJIAJI YU OPTaHIB MICIIEBOTO CaMOBPSAyBaHHS MPO MPOBE-
JeHHs 300piB, MITUHTIB, 1TOX0IB 1 AeMoHcTpalliid Ne4-pri/2001 Bix 19 kBiTHa 2001
p. B HpOMY 3a3HaueHo, mo nonoxkeHHs 4.1 ¢r.39 Konctutymii Ykpainu B acmekri
KOHCTUTYLIMHOTO MOJAHHS, CJIIJI pO3YMITH TaK, L0 OpraHi3aTOPU MUPHHUX 310paHb
MalOTh CIIOBICTUTH 3a3Hau€Hl OpPraHu IMpo MPOBEACHHS TAKUX 3aXO1B 3a3/aJIeT1/lb,
TOOTO y MPUNUHATHI CTPOKHU, IO MEPEAYIOTh AaTi iX mpoBeAeHHs. Pa3zoM 3 TuM, 11
CTPOKM HE MOBHHHI OOMEXyBaTu IepeadaueHe cr. 39 mpaBo rpoMajsiH, a MalTh
CIIY>KUTH HOT0 TapaHTIEO 1, BIATIOBITHO , HAaJaBAaTH BIAMOBIIHUM OpraHaM MO>KJIH-
BICTh BXHUTH 3aXOJIB II0JI0 OE3MEPENIKOTHOIO MPOBEACHHS IpOMaJsiHaMU 300piB,
MITHHT1B, TIOXOIB 1 JIEMOHCTpAIIiil.

Ane, BHacIJIOK MOHITOpUHTY pimeHb cyAiB 3a 2010-2013 poxku Bpanock
BigHaWTH 1054 pillieHHs OKPYXHUX aIMIHICTPAaTUBHUX CYIB 100 0OMEXEHb pea-
Ji3arii BIATOBITHOTO KOHCTHUTYIIIHHOTO mpaBa, 907 3 SKWUX 3aJI0BOJBLHUIIN IT030B
PO Take OOMEeXEeHHS. 30KpeMa, MPOTArOM BKAa3aHOTO MPOMDKKY 4acy OyJio BUSB-
neHo 32 pimends Bumioro agmiHiCTpaTUBHOTO Cyay, 27 3 SIKMX OOMEXHUIIH MPOBE-
neHHst 300piB. A 3a mepun micsaui 2014 poxky cyau mepiioi 1HCTaHLIl yXBaJdwid
noHaliMeHie 38 pilleHb 1010 0OMEKEHHsI BKa3aHOTO IpaBa 1 Jiiie 7 pas3iB 3a]10-
BOJILHIJIM TT030B HAa KOPUCTH OpPraHi3aTopiB 300piB.

Cepen niacTaB 0OMEXEHHS MpaB Ha MUPHI 310paHHs CyJy BU3HAYAIOTh: Hasl-
BHICTh HEJOJIKIB Yy MOBIIOMJICHHI MPO MPOBEACHHS 3aX0Ay (HECBOE€UACHE MOJaHHS
3asB, BIICYTHICTh KIJIbKOCTI YYaCHHKIB Ta 1H.); HASIBHICTh OJJHOYACHUX 3aXO0/I1B; He-
CIIPOMOJKHICTh OpPraHiB JIep>KaBHOT BJIaJId 3a0€3MEYUTH TPOMAICHLKUI MOPSIOK; Ha-
SIBHICTh HEOE3MEKH ISl OXOPOHHU 370POB’ Sl UM MOpaJjli HaCeJIEHHS; CTBOPEHHS 3aX0-

JIOM TIEPEeIIKoI a00 HEe3PYUHOCTEH y peanizailii mpaB oci0, 1o He 0epyTh y4acTh y
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MHUpPHOMY 310paHH1; HASBHOCTI IIKOAM IMIJIXKY BJIaJH Ta pEMyTallii Jep>KaBHu.

Ha wam mornsa, Takui cTaH Ja€ MiICTaBU Ka3aTH, IO aHali3 IT0J0KCHB
KoHctutymii Ta 3akoHIB YKpaiHU CBITYUTH, PO HOPMATUBHO-TIPABOBY TapaHTOBA-
HICTh TIpaBa Ha MUpHI 310paHHs Ha piBHI OCHOBHOTO 3aKOHY, ajie¢ MEXaHi3M HOro
peanizaiii € He TOCTaTHLO e(PeKTUBHUM. bibliie TOTO, BUBYEHHS EMITIPUIHIX Ma-
tepiamiB (pimenHs KoncturyuiiitHoro Cyny YkpaiHd, CTaTUCTUYHOI 1H(OpMAIIii)
Ja€ MACTaBH IO OPTaHU AEPKABHOI BIaJHM PO3IIMPIOIOTH TEHIEHIUIO MIOAO0 HENOo-
NYIIEHHS MPOBEACHHS MUPHUX 310paHb y CYyJIOBOMY MOPSAKY .

VY OUTBIIOCTI BUITAJIKIB TaKa MO3UIlS HaXallb € yCHINTHOI, Xo4a i Mana 0
OyTu crpsMOBaHA HaBIIAKW HA BXKUTTS 3aXO0J1B LI0JI0 3a0€3MEUEeHHS Oe3MePEIIKO/I-
HOTO MPOBEJICHHS IPOMaJITHaMU 300PiB, MITUHTIB 1 JEMOHCTpAIIH.

Caipg 3a3HaunTH, WO 3riAHO cTaTTi 92 OCHOBHOrO 3aKOHY, BUKJIIOYHO 3aKo-
HamMH YKpaiHW, BU3HAUAIOThCS MpaBa Ta CBOOOAU JIIOJUHU 1 TPOMaJITHUHA, TapaHTIi
ix peamzarii, a Yka3 [Ipe3unii Bepxosuoi Pagu CPCP «Ilpo nopsiaok opranizaimii i
MPOBEICHHS 300piB, MITHHIB, BYJIMYHUX MOXO/IB 1 1eMoHcTpaiiil B CPCP» xou 1
€ aKTOM, 110 (PaKTUYHO YOCOOJII0€ MEXaHI3M peallizallli IaHOTo MpaBa B YKpaiHi Ha
M1JCTaBl MPABOHACTYITHULITBA, aJIe BCE K BUXOISYM 3 HOro MIJ3aKOHHOTO XapaKTe-
Py HE BOJIOJII€ HEOOXITHOIO IOPUIUYHOIO CUIIOIO.

HartowmicTp akiieHTy€eMO yBary Ha TOMY, IO ICHYIOTh HEMOOJIMHOKI BUIAIKU
cpo0 CTBOPEHHS CHEIIalbHOTO 3aKOHY, 110 PEeryJitoBaB O AaHy cdepy BIIHOCHH.
OcTaHHBOIO 3 TaKHX € MPOEKT 3akoHy Ykpainu «IIpo cB0OOIY MUPHHX 310paHbY
Bix 17.07.2013 p., iHililloOBaHUI IPyNOI0 HAPOJHUX JAEMYTaTIiB YKpaiHH, IO X0 1
MICTUTh MEBHI HETOYHOCTI i MOTPeOy€e BIOCKOHAJIEHHS, alleé BCE K BM3HAUYA€ TaKi
MOJIOKEHHSI, SIK MPUHIIUIH, MPIOPUTETHICTh MUPHUX 310paHb, MpaBa Ta 000B’A3KU
Horo opraHizaropa Ta y4aCHHKIB.

3HayHUM BKJIAJX Y CHPUSHHI CTBOPEHHIO BKa3aHOIO CHELIAJIbHOTO 3aKOHY
BHIC 1 Bumuit AaminictpatuBuuit Cya Ykpainu, Bukiasmu y [Toctanosi [lnenymy
«IIpo npaBoBe BperyioBaHHS BIIHOCHH IIOJ0 peajizallii npaBa Ha MUpPHI 310paH-

Hs» Big 22.05.2015 Ne 5, HeoOximHicTh 3BepHEeHHS 10 IIpesuaenta Ykpainu, Bep-
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xoBHO1 Paau ta KaGinety MiHICTpIB 3 METOIO CIIPUSHHS MPUAHSITTIO BIJIMIOBIIHOTO
HOPMAaTHBHO-TIPABOBOTO aKTY, 110 PETYIIOBAaB OU JaHy cepy BiTHOCHH.

OTxe, MpoaHali30BaH1 JaHl 1al0Th HaM 3MOT'Y apIyMEHTYBaTH BUCHOBOK IPO
Te, 110 MPaBO IPOMAISH YKpaiHu 30upatucs MUpHO, O6e3 30poi, MPOBOIUTH MITHH-
T'¥, TIOXOAH 1 JEMOHCTpaIlii HE 3HAWILIIO HAJIEKHOTO BiJOOpPaKCHHS y HAIllOHATh-
HOMY 3aKOHOJIaBCTBI 1 MOTpeOye BAOCKOHaANECHH. [lopsia 3 TUM po3B’si3aHHS AAHOI
npoOyieMU Ta MPUAHATTS CleliadbHOro 3aKoHY YKpaiHH, IO perjiaMeHTyBaB-Ou
MOPSAJIOK MPOBEICHHS TaKUX 3aXOJIB PO3B’s3aB-OM HACTYIIHI MPOOJEMU: TEHICH-
1110 111010 HEAOMYIIEHHS MPOBEICHHS MUPHUX 310paHb y Cy/I0BOMY MOPSIIKY, MOC-
TIAHI MPaBOBlI CIIOPU MK OpraHaMu JI€p>KaBHOI BIaJAW Ta IPOMaJOI0, 3aBaHTa)e-
HICTh CYy/IIB, Ha SAKUX MOKJIAJEHO TSArap po3B’si3aHHS BKAa3aHUX KOH(MIIKTHUX CUTY-

ari.

Anna Mouepao

Jlvsiscokuul HayionanvHul yHieepcumem imeri leana @panxa

AKICTh TA E@EKTUBHICTDh IHTEPIIPETAIIMHUX AKTIB: JESKI
IHPOBJEMHI ACIIEKTHU

VYKpaiHCbKe CYCIUIBCTBO Ta MPAaBOBA CUCTEMA CTPIMKO MOJIEPHIZYIOThCS M
BIUTMUBOM TJ100alTi3aI[IiHUX MPOIIECIiB Ta OOPAHOTO MPOEBPOINEHUCHLKOTO BEKTOPY PO-
3BUTKY. BpaxoBytoum Taky AMHAMIKY, CKJIQIHICTh Ta HOBU3HY 3aBJaHb, 1[0 MMOCTa-
I0Th TIepe]] Cy0’ eKTaMU IPaBOTBOPUYOCTI, HA Kajlb, HEMUHYUYHUM € 3HUXKEHHS SIKOCTI
(1 3MicTOBHOI, 1 (hopMabHOT) NPUIHATUX 3aKOHIB, HASIBHICTh MPOTAJIMH, CyTepe-
YHOCTEH, TPAaBOTBOPUYUX MOMUJIOK. BKazaHi 00CTaBUHU aKTyali3ylOTh MPoOIeMy
HAJIEKHOI TEXHIKO-IOPUJIUYHOI SIKOCTI aKTIB IHTEpPHpETaliiiHOl MisSIbHOCTI, SKi
BUCTYNAIOTh OCHOBOIO 3a0e3mnedeHHs e(heKTUBHOI mpaBopeai3aiiitHol qisTbHOC-
T1 B Cy4aCHUX COLIAIbHO-TIOITUYHUX YMOBaX.

MucreurBo iHTeprpeTalii (TIyMaueHHs) € HaJA3BUYalHO BAXIUBUM Y
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IOPUCIIPY/ICHIIT, aJKE€ aKTH TIIyMay€HHs — OCHOBHHUU 3acCi0 PO3KPHUTTS 1CTUHHOIO
3MiCcTy Ta (OPMU MPaBOBUX SIBUII. [HTepripeTaiiiiHa MisIbHICTh MOKJIUKaHA O3HA-
HOMUTH B HAMOUIBII TTOBHOMY, BCEOIYHOMY Ta MPaBUILHOMY BHSBJICHHI 3 BOJICIO
3aKOHO/ABIIS, SIKY BUCJIOBJICHO Yy MEBHIM HOpPMI IpaBa, 3a0€3MeYUTH MPABUIBHICTD,
KOHKPETH3aIil0 W OJHOMAaHITHICTb PO3YMIHHS 1 3aCTOCYBAaHHS 1HTEPHPETOBAHOI
HOPMH, BHUSIBUTH Ta 3allOBHUTH NPABOBI MPOTAJIMHH, MOJOJATH CYNEPEYHOCTI Ta
MPaBOTBOPYl MOMUJIKH. 3 OTJISIAy Ha 1€, BXKJIMBO CXapaKTEepPHU3yBaTH SIKICTh Ta
e()EeKTHUBHICTb IHTEPIPETAIINHUX aKTiB.

Hacammepen, citis 3a3Ha4UTH, 110 SKICTh — OCHOBHHI KPUTEPiid ePeKTUBHOC-
Tl IPABOBUX AKTIB, a BIJTAK 1 aKTIB IHTEPIIPETALIIHOI IIJIBHOCTI. SIKICHOMY 1HTe-
pIpeTaiiiiHoMy aKkTy MpUTaMaHHI OCOOJMBI BJIACTHBOCTI: 3PO3YyMUTICTh TEKCTY,
MaKCHMaJbHO JOMyCTUMa MPOCTOTa BUKJIAAY, TOBHOTA, TOYHICTh Ta MPABUIIHHICTH
PO3KPUTTS 3MICTY IHTEPIIPETOBaHOT HOPMH IIpaBa.

[Ipy Bu3HaYeHHI €PEKTUBHOCTI IHTEPIIPETAIIHHOTO aKTy OepyTh IO yBaru
METY, SIKa CTaBHJIACh MIPH CTBOPEHHI HOPMH TpaBa Ta peasibHO JTOCSATHYTHH pe3yib-
TaT y mporeci Aii 1ie€i HopMu. ToOTO, piBEHb TOCATHEHHSI METH MTPABOBOTO PETYIIIO-
BaHHs Oyjie BU3HA4YaTH piBE€Hb €(hEKTUBHOCTI aKTy TiIyMadeHHs. BapTo Harosocu-
TH, 110 €(PEKTUBHICTh peani3alli IHTepIpeTOBaHUX MPABOBUX MPHUITHCIB Oe3rnocepe-
IHBO 3AJIEKUThH Bi IX MPAaBUIBHOTO PO3YMIHHS NMPAaBO3aCTOCOBHUMH OpraHamH.
3p0o3yMUTICTh TEKCTY IHTEPIPETALIMHOTO aKTy HUISIXOM MaKCHUMAaJIbHO JOITYCTHUMOL
MPOCTOTH BUKJIY CIPHsIE MPABIIILHOMY 1 TOBHOMY BUSIBJIICHHIO 1H(MOpMAITii, 1110 Mic-
TUTbCA B HHOMY, 3a0€31euyoun €(peKTUBHICTD A1 HOPMAaTUBHUX MPUITUCIB.

B peanisix ykpaiHCHhKOTO CHOTOJIEHHS YacTO TPAIUIAIOTHCS BUMAIKH HEI0AIO-
IO CTaBJIEHHS /10 SKOCTI CKJaJaHHs MpOILeCyalbHUX JTOKYMEHTIB, IO 3yMOBJIEHO
HU3BKOIO MPOQECIHHO MIATOTOBKOIO Ta BIJCYTHICTIO HAJEXKHOIO JOCBIIY
cy0’€KkTiB TiayMadeHHs. XMOHA IHTEPIPETaIlisl TPAaBOBOTO TEKCTY MOXKE CIIPHYUHU-
TH YUMAaJi0 HETaTUBHHUX HACIIJIKIB, SK-OT: MOKapaHHS HEBUHHOTO, 3BIJILHEHHS BiJ
BIJIMOB1AAILHOCTI 3JIOYMHIS, HEBUKOHAHHSI YMOB JIOTOBOPY TOIIIO.

Jly1st CTBOpEHHSI SIKICHOTO Ta €()eKTHUBHOTO aKTy TJIyMau€HHS HOPM IpaBa He-
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O0OXIJTHUM € BUKOPUCTAHHS Cy0’ €KTaMH 1HTEPHpPETAIliiHOI AISTILHOCTI BUPOOICHUX
TEOpI€I0 Ta MPAKTHUKOK METOJIB, MPaBWJI Ta 3aCO0IB 1HTEPIIPETALIMHOT TEXHIKH.
3HaHHA 1HTEPHpPETAIIMHOI TEXHIKM J03BOJISI€ HAWOLIBII YITKO, BUYEPITHO, OIHO-
3HaYHO 1, BOJHOYAC, KOPOTKO, €KOHOMIYHO 1 CTaHAAPTHO BUTIYMAayUTH HOPMHU
mpasa.

CucreMy mpaBuJjl IHTEPHPETALINHOI TEXHIKU MOAUIAIOTH HA TaKi TPYMH: JOTi-
4Hi (MpaBuiIa OJJHAKOBOI IHTEPIIPETallii TOTOKHUX 00’ €KTIB, CTPYKTYPYBaHHS TEKC-
Ty TPABOBOI'0 aKTy TOIIO); CHEIIATbHO-IOPUANYHI (KOHCTPYKII, Mpe3yMmIi, (ik-
1111, BiZICHUTaHHSI, IPUMITKH TOIIO); MOBHOCTHJIICTHYHI (TIpaBWIIa SICHOCT1, TOYHOCTI,
YHIBEpPCAJIbHOCTI, EKOHOMIYHOCTI MPAaBOBOI'O TEKCTY, OJIHO3HAYHOCTI BHKOPUCTO-
BYBaHO1 T€PMIHOJIOT11, JOCKOHAJIOCTI CHHTAKCUYHUX KOHCTPYKIIIH, JaKOHIYHOCTI);
CTPYKTYpHI IpaBuia i 3acoou.

HeBrimHa mpakTvka MpaBo3acTOCyBaHHSA B YKpaiHi BKa3ye Ha HEIOCKOHa-
JICTh Ta TEXHIKO-IOPUJINYHY HESKICHICTh aKTiB IHTEpPIPETalliitHOl AisuibHOCTI. Taka
CUTYyaIlisl 3yMOBJIEHA TUM, 1110, HA aJb, ICHYE€ YUMAJIO MepelIko A (popMyBaHHs
IOPUINYHO SIKICHUX aKTiB TIIyMauyeHHs. 3 OISy Ha 1€, JOIUIbHIUM BHIA€THCS BU-
IUICHHS 3-IIOMDK HUX JBOX HAaWBaroMIIINX.

[To-nepiue, MIAABHICTD 13 TAYMAau€HHsS MPaBOBUX HOPM HE € HOPMATUBHO
BPETYJIbOBAHOIO, OCKIJIBKM BIJICYTHI MpPaBUJia CTBOPEHHS IHTEPIPETALIHUX aKTIB.
3HauYHUN BHECOK Y LIbOMY HalpsiMi — BUPILIEHH] 3aBJaHHS IMiIBUILIECHHS TEXHIKO-
IOPUINYHOI SKOCTI Ta €(peKTUBHOCTI aKTIB 1HTEPIPETAIlIHHOI JISTILHOCTI — 37aTHA
3poOuTH TpaBoOBa Hayka. TEOpETHKHM MpaBa CIIPOMOXKHI HagaTH Cy0’ €KTaM TiIyma-
YEHHS HOPM MpaBa KOHKPETU30BaHI PEKOMEHJIalli 00 OpraHi3allii ONTUMaIbHO
BJIAJIOTO TIPOIIECY TIYMAdeHHS Ta BJOCKOHAJICHHS BCIX HMoro ¢opMm Ta BHIIB, a B
MOTAJTBIIIOMY JOIUIEHO PO3POOUTH €IUHUN TOKYMEHT Y SIKHA BXOJUTUMYTh BUMO-
T'Yl, PaBUJIa, IPUHIIAIHA IHTEPIPETAIIIHOT ISUTBHOCTI Ta BIAMOBIAHO HOPMATHBHO
HOTO 3aKpIMHTH.

[To-npyre, HU3bKUI pIBEHb TEXHIKO-IOPUIWYHUX 3HAHb y CYO’€KTIB, IO
3MIUCHIOIOTHh TIyMadeHHs. be3cyMHIBHO, IHTEpPIIPETATOP SKICHOTO IHTEpIpeTalliii-

HOT'O aKTy MOBHHEH BIJIMIHHO ONEPYBaTH KaTErOpisIMU 1HTEPHPETALINHOI TEXHIKH,
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a TaKOXk BOJIOITH KyJIbTYPOIO MUCIEHHS T4 MUCTELITBOM JIOTTYHOTO aHaJ13y, 3HATU
HOro 3arajbHI 3aKOHU 1 BMITH MPaBWIBHO iX BUOYZOBYBaTH B MHCHMOBIM Ta yCHI
dopmi. Bapro, sk BHUIAEThCA, 3alydaTd 10 Mpolecy TiIymMadyeHHs (axiBIliB-
HOPMOTIPOEKTAHTIB, 3HABILIIB IOPUIUYHOT TEXHIKH, a TAKOXK MOMEPEAHBO MTPOBOAUTH
BIJIMOBI/IHC HABYAHHS 3 METOIO IMJABHUIICHHS PIBHA TEXHIKO-IOPUIWNYHUX 3HAHBb
cy0’€KTIB IHTEPHPETAIIHHOI TISITBHOCTI.

[TimcymMoOByrO4H, BapTO HAroJIOCUTH, IO ICHy€e Oe3mocepeHii 3B SI30K MK
SKICTIO Ta €(DEKTUBHICTIO: HAJIEKHA SKICTh (3pO3YMUIICTh aKTy TIIYMAdeHHs) € BiJl-
MOBITHOIO YMOBOIO HOT0 3aCTOCYBaHHS — €()eKTUBHOCTI. | HaBmaku, HEHAIC)KHA SIK-
ICTh aKTy TJIyMadyeHHs (HOPMAaTUBHI MOJIOKEHHS SIKOIO € HEUITKUMH, HE3PO3yMi-
JMMHU, CYNEpEeUIMBUMHU, HEIOBHUMHU TOLIO) 3yMOBJIIOE HEJOCTATHIO a00 HABITh Ma-

J0e(EKTUBHY 10 aKTy IHTEPIPETALIINHOL JISITBHOCTI.
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KOHCTUTYUIWHE IMPABO TA KOHCTUTYIIMHUI
MPOIIEC

K.10.H. bozycnae Ilp3usopa
Axaodemis im. /{nyeowma ¢ Yencmoxosi

Llkona Yxpaincorkoeo Ilpasa, AY

KUIbKA 3AYBAXEHD I1[0JI0 POJII BUIIIOT KOHTPOJILHOI MTAJIATU B
[TPOLIECI JOCTOCOBYBAHHS JIEP)KAB CXIJITHOI €BPOITH 10
CTAHJIAPTIB, 1110 JAIIOTh B €BPOIENUCHLKOMY COIO3I

1. BerynHi 3ayBaskeHHs1

Le mocaimKeHHs IPUCBSIYEHO OMUCY poiii BUioi KOHTpOIBHOI MajgaT B MpoIie-
ci JoroaoByBaHHs Kpain CxijiHO1 €Bporu, 30kpema Ykpainu, ['py3ii 1 Mongosu 10
CTaHJapTiB, 110 J1I0Th B €BporneiickkoMy Coro3i. Y paMkax AaHoi poOOTH BKa3aHoO,
HAWOUIBII BaXKJIMB1 aCMEKTH, IO CTOCYIOThCS MPABOBOro cTaTycy Burnoi koHTpo-

JLHOT MaJIaTy 1 JATH MiACTaBU PO3YMIHHS 11 isUTBHOCTI.

2. Kiabka 3ayBaxeHb 11010 BUIIoi KOHTPOJILHOI majaTH
BepxoBHa KOHTpOJIbHA Manara BIAITpAaEe PyHAAMEHTAIbHY POJIb Y CUCTEMI JIeprKaB-
Hux opratiB B [Tombii. [i mis7IBHICTH 3BOMUTHCS B OCHOBHOMY 10 BU3HAYE€HHS I10-
TOYHOTO CTaHy CMpaB 1 MOPIBHIOBAaHHI HOr0 3 YMHHHUM 3aKOHOJABCTBOM, 1 SIKIIIO
3HaWIeHl BIIMIHHOCTI, TO Ma€ BOHa Baka3aTu MoTpely BiaxuieHb. OCHOBU Op-
ranizaiii BepxoBHoi Kontponbroi Ilanatn BusHayae Konctutymis Ilonpmn Big 2
kBiTHS 1997 poky. Lleli opran € He3aJIe)KHUM KOHCTUTYLIWHUM OPTraHOM JEepKaB-
HOTO KOHTpOJIt0. He3anexHICTh i€l OJIMHUII 3HAXOJAUTh CBOE BiJOOpaKEHHs, 30K-
peMa, y oro po3MiIIeHH] B CHCTEMI Jep>KaBHUX OPTaHiB KOHTPOJIO Ta 3aXHUCTY 3a-
koHy. Lleit opran mae OPUANYHO 3arBapaHTOBaHY MOMJIMBICTH BUKOPHUCTOBYBATH
pe3ybTaTH MEPEeBIPOK MPOBEACHUX IHIIMMU OpraHaMU yIPABIIHHSI, MEPETIISTy Ta

1HCIIEKIIIT poOOTH JIeP>KaBHOTO YIIPaBIIIHHS.



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 15

3. AClIeKTH AiJIbHOCTI BHIIOI KOHTPOJIbHOI NMAJATH B MPOILECi J0CTOCYBAHHS

nep:kas CxigHoi €Bponu 10 ctanaapTis , o Ail0Th B €Bponeiicbkkomy Coro3i
Crannmaptu ayauty Bepxosaoi KonTponbsHoi [lanatu 3aneBHst0Th ipodeciitnuit
piBeHb KOHTpOIt0. KOHTpONBHI cTaHgapTH, 11e 17 TeMaTUYHUX TPYI, IO OXOI-
JIIOIOTH OCHOBHI €Tamy Ta MpOLEAypH MOB'A3aHi 3 AISUIbHICTIO yrnpaBiiHHS Bep-
xoBHOI KonTpomabsHoi [lanatu. Crannaptu Oyiu po3poOsieHi 3 ypaxyBaHHSIM SIK
npaBoBux HopM B [lombmi, crangapramu koHTpomi INTOSAI, €Bpomeiiceke
BxkaziBok 11010 3actocyBanHs cranaaptiB ayauty INTOSAIL crannaptu ayaurty
Mixunapoanoi deneparrii Oyxrantepis. [lonbcbKkuii KOHTPOIBHUI OpraH BUSBIISE
BHCOKY aKTUBHICTh B 00JIACTI 30BHIIIHIX J1i B KpaiHi 1 32 KopJoHoM. Hax oHOB-
nenHsMm Kogekcy mpairoroTh, KpiM NMpeACcTaBHUKIB Bulloi majgaTv iHCIEKTOpPIB
yIpaBJIiHHS, NPAIIOIOTh TAKOX NpeacTaBHUKHU 3 1HImMX kpain: CILA, Benuko6-
putanii, Hinepnannis, [lopryrami, Yropmunu, IliBgennoi Adpuxu, Hosoi 3e-
naumii, Inmonesii, Anbanii, Yum, Kyseity, Mekcuku 1 Hami6ii. MixkHapoHa

deneparttis OyxrajiTepiB BUCTYIIAE B IKOCTI TPYIIU CIIOCTEPITrayiB.

BepxoBHa KOHTpOJIbHA MajiaTa JonoMarae BUmmi KOHTPOILHOMY Oprany Y Kpa-
inn, ['py3ii 1 MonaoBu, y 10CTOCYBaHHI 3aKOHIB 10 cTanaapTiB €C, B TOMY YHC-
71y 60poThOi1 3 KOpyNui€er. Y 3B'SI3Ky 3 UM CII1J] TAKOX BI1I3HAYUTH CHIBIIPALIO
Bepxosnoi Kontpoasnoi [1anatu CeiToBoro 0aHky, sixka 6epe y4acTh B poOOTI,
MoB'si3aHiil 13 3AilicHeHHsIM B [loibIi MIXKHApPOJHHMX CTaHAApTIB Oyxrairep-
ChKOro OOJIIKy B Jep:kaBHOMY cekTopl. ¥Y kBiTHI 2014 poky B Bapiuasi BinOyina-
Cs HapaJa 3 TMUTaHb HAMPSMKIB PO3BUTKY 3BITHOCTI JEPKaBHOTO CEKTOpa B
[TonpIr, MOTEHIIMHOT POJII MOJBCHKOTO0 KOHTPOJIBHOTO OpTraHy B CAMOMY MPOIIe-
ci, po3BUTKY mpodecii Ta ocBiTH B 001acTi 3BITHOCTI. binopyci, ['py3ii, Mongosu
ta Ykpaiau. [IpoTsirom nexkinpbkox pokiB BepxoBHa KOHTpOJIbHA MajiaTa PO3BU-
Ba€ CHIBIpaLO 3 AyIUTOPCHKOIO MajaTor YKpaiHu B 00J1acTI METOAOJIOTI ay-

JUTY, TIPOBOJUTH CIUTbHUN aHami3u, koHdpepeHmii. 23 mororo 2015 poky B
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Ceitmi [lonpuri Oyma mignucana Jlekmapaiiiss mpo CHiBIOpairo B il 00JacTi.
OcTaHHIM YacoM CHiBHpalls € O1IbII IHTEHCUBHOIO 1 OPIEHTOBAHHU B OCHOBHOMY
Ha TPHOX MPOBITHUX MUTAHHSIX: 3MIITHEHHSI CY4acCHOTO JIEPKABHOTO YIIPaBJIiHHS,
PO3BUTOK JEpkKaBHOI CITy:k0u Ta 60pOoTHOM 3 KOpyMIli€r0. BepxoBHa KOHTpOIbHA
najaTa goromarae GopMyBaTH JEpKaBHY aJIMIHICTPAIIiiO, CIIBIPAIIOE B PO3PO-
OIll MpaBWi JISJILHOCTI amapaTy YKpPaiHCBKOTO MpeM'ep-MIHICTpa, JI0IoMarae
HiArOTYBaTd peopMy MICIIEBOIO CaMOBPSAIYBaHHs, peamizallii mporpamu cra-
KyBaHb JJI HaMKpaliux BHUIYCKHHKIB YKpaiHcbkoi HarionaneHOi Akamemii
JlepxaBHoro YmpaBiiHHA. YToJa Mpo chiBpoOITHUITBO Mik BepxoBHoio KoHT-
poJIbHOIO ManaToro Ta Ayautopchkoro [lamaroro Ykpainu nepegdavae opraniza-
10 KypCiB ISl YKPATHCHKUX ayAUTOPIB, OCOOJIUBO 3 TOYKH 30Dy ajamnTarii 110
MpoIEeayp, 10 3aCTOCOBYIOThCA B €Bpormneiicbkkomy Coro3i. BoHM cTOCYrOThCA,
30KpeMa, KOHTPOJI1 JAep>KaBHOTO OOPTy Ta (PIHAHCOBOTO ayAUTY, MPOQPITAKTUKH 1
00poTHOU 3 KOPYIILIEI, a TAKOXK PO3YMIHHS POJII BUIIUX OpraHiB (iHAHCOBOTO
KOHTPOJIIO B I[ill Tay31 1 MPOBEJEHHS CHUIBHOTO KOHTPOIt0. OCO0IMBO BaXKIIU-
BUMU € CEMIHApHU MPHUCBIYEHI POJII BUIIUX OPraHiB ()iHAHCOBOTO KOHTPOJIO y
BUKPUTTI Kopymiii. Kypcu B nepiry 4epry BiIHOCATBCS 0 aJanTalli yKpaiHCh-
KOi aAMIHICTpallil 10 NpoLeayp, Kl MatOTh 3aCTOCOBYBATHUCS B €BpONEHCHKOMY
COI031, a TAKOXX KOHTPOJIO 3a I[IJTbOBUM BUKOPUCTAHHSM KOIITIB B paMKax €B-
poneiicbkoro Coro3i. BepxoBHa KOHTpoOJIbHA TajaTa TaKoX criBmpaioe 3 Jlep-
xaBHUM PeBiziitHuM Ymnpasmiaasam ['pysii. Jinutbcs B paMmkax Ii€i criBIpari
JOCBIIOM HEOOXIJTHUM JIJIs QIaNTallii 10 €BPONEUChKUX CTPYKTYp. €Bporeiicbka
xowmicist BuGpana ITombiry i HiMedunHy sIK BHKOHABIIB IIOTO TIPOEKTY. Moro
METOI0 € 3MIIHEHHs opraHizaiiiiHoi cTpykTypu Jlep>kaBHoro PeBiziitHoro VY-
paBniHHsA ['py3ii. BepxoBHa KOHTpOJIbHA MaIaTa Nepeae J0CBi, 30KpeMa, B 00-
JACTi CTaHJAPTIB (PIHAHCOBOTO ayAWTy Ta KOHTPOJIO, IO JMIIOTh B €BPOMEHCH-

komy Coro3i.

4. BUCHOBKH



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 17

BepxoBHa KOHTpOJIbHA MajaTa BiAIrpae KIIOUYOBY pOJIb B MPOIECI MONITUIHOI
TpaHcopmallii Ta peKOHCTPYKIIi MOJbCHKOT Jep>KaBU, a TAKOXK MPOSBIISIE BUCO-
Ky aKTHBHICTh B 00JaCTi 30BHIIIHBOI MISUTBHOCTI. SIK MOKa3ye BUIIE BKa3aHUI
OIHC, OpraH IIeil IIHY€EThCSA Y BChbOMY CBITI, SIK MAPTHEP B peanizallii 6aratbox
MPOEKTIB, 10 CTOCYIOTHCS OUIBII MIMPOKOTO JAEP>KaBHOTO KOHTpPOJ0. BrimuBae
BiH B 3HAYHI¥ Mipi Ha IIpoIIeC MOJITHYHOI TpaHcopmarlii B Ykpaini, MosioBi Ta
['pysii. Pe3ynapTaTom mpoBeneHUX nepeBipok Oyiu pi3Hi 1HILIATHBU 1 Ta BUCHOB-
KM BKJIFOYEH1 70 MyOJIYyHUX Je0aT MOB’sI3aHUX 3 MiABUIIECHHS €(hEeKTUBHOCTI Ta
MPO30POCTI JIEP)KABHOTO CEKTOpa, a TAKOXK MOMAra€ y 3BEICHHIO 0 MIHIMyMY

PHUBHKY KOPYIILIIi.

Jlonuyk C.B.
JIvgigcoKuil HayioHaNbHUL YHIGepcumem

imeni leana Opanka

IMPOBJIEMA OBMEXEHHS AKTUBHOI'O BUBOPYOI'O ITPABA
OCIBb, SIKI 3A BUPOKOM CYAY IIEPEBYBAIOTDH
Y MICHSAX ITO3BABJIEHHA BOJII

Bubopue mpaBo — 1e npaBo iHAMBIAA (TPOMAJsSHUHA), KOTPU Ma€ CTaryc
BUOOpIIS 200 cTaryc KaHAWaTa Ha BUOOpHY MOcaay, Ha y4dacTh y BuOopax. Bin-
MIHHICTh y CTaTycax BHOOPIISI 1 KaHAWAaTa Ha BUOOPHY MOCaTy 3YMOBIIIOE BIIMIH-
HOCTI M1 IIPaBOM T0JIOCY Ha BUOOpax, KOTPE BU3HAYAETHCS K aKTUBHE BHOOpUE
paBo, 1 MpaBoOM 0anoTyBaTUCs Ha BUOOpax, a0 MacUBHUM BHOOpYMM MpaBoM. Ha
Hally JyMKY, JOCHTb I[IKABUM 1 MOPIBHSHO MaJIO AOCHIPKEHUM € MUTaHHA OoOMe-
KEHHSI aKTUBHOTO BHOOPYOTO TpaBa, 30KpemMa OOMEXKEHHS MOoro A ocid, siki 3a
BUPOKOM CYJly 1epeOyBatoTh y MiCIISIX T030aBJICHHS BOJIL.

B ictopii Ykpainu Bxke Mana Micle MpakTUKa OOMEXEHHsS Ha 3aKOHOAaBYO-

My PiBHI aKTHBHOTO BHOOpPYOTO MpaBa i Takoi kKareropii oci6. 30kpemMa, Biamo-
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BIJIHO J10 Jipyroro pedeHHs 4. 4 cr. 3 3V "[Ipo Bubopu HapoaHuX JemyTaTiB YKpa-
inn" Big 24 BepecHs 1997 poky, "3aiiicHeHHsT BUOOPYOTO MpaBa 3YMUHAETHCS IS
0ci0, sIKi 32 BUPOKOM CYJy NepeOyBaroTh B MICIAX 1M030aBJIeHHS BOJ, - HA 4yac Ie-
pedyBanns B nux Micisax". Onnak Pimennsm Koncturyniitnoro Cyay Ykpainu Ne
1-pn/98 Bix 26 mrororo 1998 poky y cripaBi nmpo BHOOPH HAPOIHUX JEMyTaTiB YK-
paiHu J1aHe MOJIOKEHHS OyJI0 BUZHAHO HEKOHCTUTYLIMHUM. Sk 3a3HauuB KCVY y .
7 MOTHBYBAJIBHOI YAaCTHHHM PIIIeHHS, "y JaHOMY BHUIIAJKy BHOOpYE MpaBo, MPO SKE
HaeThCs, 1€ KOHCTUTYIIIIHE MpaBo rpoMajisiH OOMpaTH HAPOJHUX JICTyTaTiB YKpa-
iHM 1 IX KOHCTHUTYLIHHE MpaBo OyTH 0OpaHUMHU HAPOJHUMU ACTyTaTaMH Y KpaiHu.
Bignosigno no wactunu Apyroi crarti 70 KonctuTyiii YkpaiHu He MaloTh MpaBa
rojiocy (ToOTO rmpaBa OOUpaTH) JIUIIE TPOMAJISHU, IKUX BU3HAHO CYJIOM Hemle3/aT-
HUMHU. TOMy TOJIO’KEHHSI YaCTUHU YEeTBEPTOi CTaTTi 3 3aKOHY, 3T1IHO 3 SKUM 3/T1H-
CHEHHsI BUOOPUYOTO TpaBa 3yNMUHSAETHCA JUIsl OC10, SIK1 32 BUPOKOM CyJly mnepelyBa-
I0Th B MICIISIX T1030aBJICHHS BOJII, - HA Yac nepeOyBaHHsS B IIMX MICLSX, HE BIIMOBI-
nae crarti 70 Konctutyuii Ykpainu." OTxe, 3 1IbOro BUIUIMBAE, IO 11 HOpMA Y
3akoni Ykpainu "lIpo Bubopu HapoaHux nemnyTaTiB Ykpainu" Bin 24 Bepecus 1997
pPOKy Masia O MpaBo Ha ICHYBaHHS, IKOU BIJINOBIIHE TIOJIOXKEHHSI OYyJI0 3aKpiIyICHE Y
KoncTtutymii Ykpainu, 1 11e [UIKOM JIOTTYHO, a/pKe BIAMOBIAHO 110 4. 1 cT. 64 Kon-
CTUTYIIT YKpaiHW, KOHCTUTYIIHHI MpaBa 1 CBOOOIU JIIOJUHU 1 TPOMAISHUHA HE
MOXYTb OyTH 0OMEXeH1, KpIM BUIAJIKIB, nependaueHnx Koncruryiero Ykpainu.
Bkazana Hopma Oyiia BU3HaHAa HEKOHCTHUTYIIMHOO, MI3HIMIE 1 caM 3aKoH
BTpAaTUB YMHHICTh. OJIHAK, O CHOTO/HI € YHHHOIO HOPMA, SIKa CTOCYETHCS MiCIIe-
BUX BUOOpIB. Lle Moja0KeHH XapaKTepU3y€eThCs IEBHOIO CTIMKICTIO, OCKIIIBKH OyJI0
3aKpiIUIeHE 1Y KUIBKOX mornepeaHix 3akoHax. Binmosigno a0 4. 7 c1. 3 3akoHy Yk-
painu "lIpo micuesi Bubopu" Bin 14 nmunus 2015 poky, "...rpomaasHu Ykpainu, ki
3a BUPOKOM Cyy MepeOyBaroTh y MICISX M030aBIEHHS BOJII, BBAXKAIOTHCS TAKUMH,
[0 HE HaJEeXaTh JI0 JKOAHOI TEPUTOPIATBLHOI TPOMAJN Ta HE MAIOTh MPaBa roJiocy
Ha MicieBux BuOopax". He Baarounch A0 AMCKYCIi MPO HAJIECKHICTh YW HEHAJICK-
HICTh TaKUX OCi0 70 OJHOI TEPUTOPIATBHOI TPOMAU, HA HaIly TYyMKY, IIJIKOM

OUYEBMJIHUM € Te, 1110 1 1151 HOpMa, sK 1 3ragana Buule 13 3Y "[Ipo Bubopu HapoaHHuX
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nernyTtatiB Ykpainu" Bing 24 BepecHst 1997 poky, He Bianosigae Konctutyiii Ykpa-
THU.

[TopiBHsIEMO CUTYyaIllI0 y CYCIAHIX JepkaBax, 30kpema, y Ilonbmii Ta bitopy-
ci. BignosigHo 1o ct. 4 Bubopuoro konekcy Pecnybmiku binmopycs Big 11 marororo
2000 poky, mpaBO 00MpaTH MarTh rpoMassau PecryOmiku bimopycs, ki gocarim
18 pokiB. ¥ BuOOpax He OepyTh y4acTh TpOMaJsiHU, BU3HAHI CYJIOM HEJ€3/1aTHU-
MU, 0CO0H, SIKI TPUMAIOTHCS 32 BUPOKOM CYAY B MICISX M030aBICHHS BOJIi. Y ToJIo-
CyBaHHI He OepyTh ydacTi 0cOOH, IIOA0 SKUX Y MOPSAAKY, BCTAHOBICHOMY KpHMi-
HaJHLHO-TIPOIIECYATbHUM 3aKOHOJaBCTBOM, OOpaHO 3anmo0DKHUN 3axXif] - yTPUMaHHS
111 BapToro. JlaHe MooKeHHS UIKOM BinoBiaae 4. 2 ct. 64 Koncruryii Pecry6-
niku binopycs.

Bignosigxo a0 § 2 cr. 10 Bubopuoro xkoaekcy Pecny6uniku [Tonbiia Big S ci-
gyHst 2011 poky, He Mae mpaBa obuparu ocoba: 1) mo3dasieHa MyOJIYHUX MPaB Pi-
HMICHHSM CYAy, K€ HaOpasio 3aKOHHOI CHIIM; 2) 1mo30aBiieHa BUOOPUUX IpaB pillieH-
HsaM Jlep;kaBHOTO TpHOyHaly, sike HaOpano 3aKOHHOI cuiH; 3) mo30aBieHa Jle3aa-
THOCTI PIIICHHSM CYAy, K€ HaOpasio 3aKOHHOI cuid. LI 1oI0KEeHHs MOBHICTIO Bi-
IMOB1Iat0Th 4. 2 ¢T. 62 Konctutyii Pecnybsiku [lonbia.

Sk 3a3naueno y n. 3 Pezomonii 1459 (2005) [Tapnamentcrkoi Acambiei Pa-
mu €sponu "IIpo ycyHeHHs: oOMexxeHb Ha mpaBo rosiocy" Bin 24 yepBHs 2005 po-
Ky, "Acam0iest BBaxae, 1110, K MPaBUJIO, MPIOPUTET NOBUHHO MAaTH HaJaHHs edek-
TUBHUX, BUTBHUX 1 PIBHUX BUOOPUYUX MPAB MAKCUMAJIBHO BEJIMKIN KIJIBKOCTI TpoMa-
JISIH, HE3aJIEKHO BiJ] 1X €THIYHOTO TMOXOJKEHHS, MICIS MPOXKUBAHHS, CTAHY 3]10-
POB’sl, CTaTyCy BIMCHKOBOCIIYKOOBIISI UM HAsIBHOCTI cyAaumocTi". BignoBigHo 10 1.
8 Pezomrorii 1459 (2005) TTAPE: "bepyuu n0 yBaru, 1mo KiHIIEBOIO METOI KPHUMi-
HAJLHOTO MOKAPaHHS € TIEPEBUXOBAHHS yB’I3HCHHUX 3 METOIO iX MOBEPHEHHS Yy CY-
CHUJIBCTBO 31 BCIMa MpaBaMu i 000B’si3kamMu, AcaMOJiesi BUCIIOBIIOE Kalb 3 TIPUBO-
Iy TOTO, IO y 0araTh0X KpaiHax 0cOoOW, 3aCyJ/KEH1 32 BUYMHEHHS KPUMIHATBHUX
3JI0YMHIB, MMO30aBISIOTHCS MOMIMBOCTI OpaTH y4yacTh y T'OJIOCYBaHHI, IPUUYOMY B

JIESKUX BHIMAJKaX BOHH MPOTSATOM MEBHOTO Yacy M030aBiieH] 1bOTO MpaBa 1 Micls
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BUXOJly 3 YB’SI3HEHHsI. B1IbIll cyyacHuU# MiJXiJ MOBUHEH MOJSATaTH B TOMY, 11100 MO-
30aBJICHHS MpaBa TOJIOCY HACTABaJIO JIMIIE 3a 3JI0YMHHU, BUNHEHI CTOCOBHO JE€MOK-
paTUYHOTO Tpoliecy (Hampukia, ¢paibcudikaiiis BUOOPIB, MPOTUIIPABHUM THCK HA
BUOOPIIIB UM KaHIUJATIB, y4acTh y 30pOHHOMY IMyTul, y4acTh Y TEPOPUCTHUHIN [Ii-
SUTBHOCTI, BCTAHOBJICHI PIIICHHSM CYy). Y Oyab-IKOMY BUMNAJAKY, O€pydH J0 yBaru
Pimenns €spomneticbkoro Cyy 3 mpaB JIIOAUHM y cripaBi "XepcT npotu Croiyue-
Horo Kopomisctea" (30 uepBHsa 2004 poky), HAI[IOHATFHUM IMapJIaMEeHTaM CIij Te-
PErIIHYTH 1CHYIO4l OOMEKEHHS Ta BU3HAYUTH, UM JIHMCHO BOHU BCE III€ CIIPSIMOBa-
Hi Ha JOCSATHEHHS 3aKOHHOI METH 1 HE € CBaBUIBHIMH YW HEMTPOIIOPIIIHHUMU "
OTxe, SKIIO MABOAUTH MIJICYMKH, TO, 3 OJHOr0 OOKYy, OOMEXKEHHs IMpaBa
obupatu juist 0ci0, AKi epedyBarOTh B MICISIX T030aBJICHHS BOJI, € CAHKIIIEIO, CBO-
ro poAy MOKapaHHSIM Ta BOAHOYAC YMHHHUKOM, SIKHA 3MEHINYE KUTBKICTh 3JIOBXKH-
BaHb ITiJ1 4ac BUOOPUOTo MpoIiecy. Ale sl HOro 3ampoBaKEHHS B YKpaiHi MOTpi-
6ne BHeceHHs 3MiH 0 Koncturyiii Ykpainu. OnHak, 3 iHIIOro 60Ky, BOHU BUJa-
IOThCSI OOMEXEHHSIM IIpaB 0COOM Ta MalOTh OYTH MEPErNIAHYTUMHU 13 BPaXyBaHHAM
no3utlii [IAPE Tta npaktuxku €CIIJI no 3acrocyBanHio KoHBEHIIIT PO 3aXUCT MpaB

JIFOAMHU 1 OCHOBOIIOJIOKHUX CBOOO/I.

Pomanwk PocTtuciaas
JIvsiscvkuti HayionanbHul yYHigepcumem

imeni leana Opanka

KOHCTUTYIIAHE ITPABO HA MUPHI 3IBPAHHA Y CBITJII
€BPONEVICHKUX CTAHJIAPTIB

Jlnst popMyBaHHSI TPOMAJITHCHKOTO CYCIUIBCTBA B YKpaiHi BAXKIIMBUM € Ha-
JIe)KHE TapaHTyBaHHS 1 3a0€3MEUYEeHHA YCIX MpaB 1 CBOOO JIOAMHH, 1 0COOJIMBO MO-
JITUYHUX, CEPEJl IKUX MEePLIOPSIHE MICLE TIOCIIal0Th Ti, SIK1 CIIPUSAIOTH CaMOopra-
Hi3aIlil TpOMaJIsH.

[Ipo nmonmiTHYHUI XapakTep MpaBa MUPHUX 310paHb WIAEThCA B MiXKHApOAHO-
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MY TaKTI MpO IPOMAASHCHKI M MOMITHYHI MpaBa Big 16 rpyans 1966 poky. 3aBaaH-
HS 323HAYEHOT0 JOKYMEHTa MOMIXK 1HIIIOTO MOJISITae B TOMY, 1100 rapaHTyBaTH MO-
KJIUBICTh MMPUBATHUM O0co0aM OpaTH ydacTh y MOJITHYHOMY KHUTTI KpaiHu, TYT — Y
dbopMi CHITLHOTO OPraHi30BaHOTO a00 HEOPTaHi30BAHOTO (CMIOHTAHHOTO) BHCIIOB-
JICHHSI CBOET TPOMAJITHCHKOT MO3HUIIIT 3 MPUBOLY TUX 200 THUX MUTAHb MOJITUYHOTO
PO3BUTKY KpaiHH.

[IpaBo MupHUX 3i0paHb y CBOEMY MIAIPYHTI Ma€ 1I€F0 HAJATH MOYKJIUBICTh
IPUBATHUM 0co0aM myOJIYHO OOrOBOPIOBATH II€BHI PIIICHHS, MPOEKTH TaKUX Pi-
meHb ab0 OKpeMi CUTYyaIlii, o MarTh MICIIE y JepKaBl 4u CyCHmiIbCcTBI. Take 00-
TOBOPEHHSI BUKOHY€ Ba)XJIMBI JEMOKpAaTH4YHI (DYHKI[li, HAJAIOUM MPUBATHUM OCO-
06amM MOXKJIMBICTh OpaTH y4acTh B YIPaBIiHHI JIepKaBHUMHU CIIpaBaMu, 30KpeMa po-
3po011l IepKaBHOT MOJITUKHU UM MIPOEKTIB OKPEMUX FOPUIMYHUX AKTIB.

Po30ynoBa B YkpaiHi rpoOMajgsiHCbKOTO CYyCIUIBCTBA Ta PO3BUTOK JIEMOKpa-
TUYHUX 1HCTUTYIIM CTaBUTh HOBI 3aBIaHHsS y cepi heHOMEeHy MUPHUX 310paHb,
IpaBa Ha MUpPHI 310paHHs Ta MEXaHi13MIB Horo peanizamii. Lle BuMarae neranbHOro
JOCTIIKEHHSI Ta BIOCKOHAJEHHS MPABOBOr0 3a0€3MEUEHHs pealli3allii KOHCTUTY-
LIAHOTO MpaBa Ha MUPHI 310paHHsA B YkpaiHi. Ciij BKa3aTH, 10 MUPHI 310paHHS
ChOTOJHI CTaHOBJIATh HEBIA'€MHY YAacCTHUHY CYCHIJIBHOTO MOJITUYHOTO >KHUTTS Ta
MalOTh BUKIIIOUHE 3HAYEHHS AJs1 po30yI0BU JEMOKPATUYHOIO JEPKABHOTO PEXKH-
My.

VY HOBITHIH icTOpii YKpaiHu € HAOYHI NMPUKIAAH, SKI CBIIYATh MPO TE, 110
«MaillaHn» € ePEeKTUBHUM MEXAaHI3MOM peaji3allii Ta 3a0e3MeUeHHsI CyBEPEHITETY
YKpaiHCHKOTO HApOy, KM HA TIEBHUX ICTOPUYHUX €Tamax He JIMIIe MOXe, aje i
Mae€ MpaBO BU3HAYATH MOJAJBIINY MOJITUYHY, EKOHOMIYHY Ta COIliaIbHY JOTI0 YK-
paiHu, BUKOPUCTOBYIOUH JIJIsl [HOTO SIK IHCTPYMEHT MUPHI 310paHHS.

MupHi 310paHHs 3a CBO€IO MPHUPOJOI0 YAaCTO € HEOPraHI30BaHWM BHSBOM
JIOJIEMU CBOIX JyMOK. 3HaYHOIO MIpOIO CITIOHTaHHICTh MUPHUX 310paHb JUKTYETHCS
iXHBOIO MPHUPOIOI0, OCKUIBKM OUIbII OpraHi30BaHI IPyNu aKTUBHO BHUKOPHUCTOBY-

I0Th TaKOX CBOOOY ciioBa Ta cBoOoay acotiaiiif. To6To, mepioro yeprorwo cBoOo-
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Jla MUpHUX 310paHb J103BOJISIE HEOPTraHI30BaHUM I'pyIlaM 30praHi3yBaTHCh Ha KOPO-
TKHM CTPOK ISl 3aXHCTY CBOTO KOHKPETHOTO 1HTepecy. 3 OrIsiay Ha TaKy HMPUPOIY
MOXOJIKEHHsI, MUPH1 310paHHs 4acTo M030aBJICHI TaKUX PHUC K CTPYKTYPOBAHICTh
Ta iepapxis.

3rigHo 3 4.2 cT. 39 KoHcrurymiitHoro Ykpainu oOMexxeHHs pearizalii npasa
Ha MUpPHI 310paHHs MOK€ BCTaHOBJIIOBATH CYJOM BiJIOBITHO J0 3aKOHY 1 JIUIIE B
iHTepecax HalloOHAILHOI O€3MEKH Ta TPOMAJICHKOTO MOPSAKY: 3 METOIO 3am00iraHHs
3aBOPYIICHHSIM YH 3JI0YMHAM, JUIsl OXOPOHU 3/I0POB’ sl HACEJIEHHs a00 3aXUCTy MpaB
1 CBOOOT THIIMX JTFOJCH.

[Ipote, cyau yacto BOAYalOTh PEAIbHICTh 3arpo3u TPOMAJIChbKOMY MOPSJIKY 1
B CIIOHTAHHMX MUPHHX 310paHHsX. Tak, 3 mo3ullli OKpy>KHOTO aMiHICTPATUBHOTO
cyny APK, BukmaneHoro B moctaHoBi no crpai Ne 2a-11798/12/0170/25 Big 22
xoBTHS 2012 poOKy, - «cmuxiiine ma Heopeanizo8ane nNpoeedeHHs 3axodis,
deMoHcmpayilt. ma MImuHeie Mmodice Oecmadinizyeamu MUPHULL HACMPIL 1020
VUACHUKIB, CMEOpumu Hebe3neky 3a680pYyuieHb, NHOPYULEHb 2POMAOCHLKO20 NOPSOKY
wo, y 8010 uepey, Modce 3a80amu WKOOY HCUMMI0 ma 300p08't0 aK camux
VUACHUKIB MUPHUX 300pi8, MaK [ IHUUX OCIO».

Bapro 3azHauuTH, 110 Taki PIIIEHHS MOBHICTIO CylepedaTh MNPaKTUI
€BpOIEHCHLKOr0 Cyay 3 MpaB JIOJAHA. 3a00poHAa MHUPHHX 310paHb 3 IIiJCTaB
TIMOTETHYHOT 3arpo3d TPOMAJCHKOMY TOPSJKY TIiJ 4Yac CIIOHTAaHHUX MHPHUX
310paHb, MOKJIMBOI KOHTpPJIEMOHCTpaIlii ab0 THUM OLIbIIe 3 MiJCTaB MPUITYIICHHS
00ypEHOCTI KUTEJIB € HEBUITPABAHOIO.

€pponeiicekuii Cya 3 mpaB J0auHU y copasi «bykTa Ta 1HIOI MPOTH
VYropumHu» BKa3aB: «3a OCOOJMBUX yMOB, KOJHM HeraifHa BiANoBiIb y (dopmi
JEMOHCTpalli Ha MOJITUYHY MOAII0 MOXe OyTH OOrpyHTOBaHa, PIIIEHHS MPO
PO3IMYyCK MUPHOTO 310paHHs JIUIIe Yepe3 BiICYTHICTh MOBIOMJICHHS TIPO HHOTO 0€3
Oy/b-KOi TTPOTUIIPABHOI TOBEAIHKA HOTO YYaCHUKIB, CTAHOBUTH HEIPOMOPIIIHHE
0oOMe)KEeHHS MpaBa Ha MUPHE 310paHH.

[IpuHIIMTT POTOPITIHHOCTI (CMIBMIPHOCTI) BUMAara€e BiJ aaMiHICTPATUBHUX

OprasiB, MiJl YaC MPUHUHATTA PillIEeHb, Y TOMY YHCII 1 PillIeHb 1010 OOMEKEHHS pe-
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aiizarii nmpaBa Ha cBOOOAY MHUPHHUX 310paHb, MISTH 3 JTOTPUMAHHIM HEOOX1THOTO
OamaHcy MiX OyAb-SIKHMHU HECIPHUITIMBUMHU HACIiKaMU JJIs TpaB, CBOOO Ta 1H-
TepeciB 0COOU 1 IIJISIMH, Ha JOCATHEHHS SIKUX CHIPSIMOBaHI Il pileHHs. PimmenHs ta
Iii aAMIHICTPAaTUBHUX OPTaHiB, MPUHHATI HUMH MIOJ0 IEMOHCTPAHTIB, Y pasi SKIIO
BOHHM € aucnponopuiiinumu Bu3HaBaiuch €CILI nempaBoMipHUME, TOOTO TaKHUMH,
110 MOPYIIYIOTh IIPaBO 0COOU Ha CBOOO Iy MUPHHUX 310paHb.

[IpaBo MupHUX 310paHb € JIEBUM CIIOCOOOM T'POMAJCHKOTO KOHTPOJIIO 32 1H-
cTUTyTaMu myOsiuHoi Biagu. CBo0o a MUPHUX 310paHb € OJTHUM 3 OCHOBHHUX ITOJi-
TUYHHX TpaB, 0e3 epeKTUBHOI peasizallli SKOro HEMOXIJIMBUNA MOBHOI[IHHUMN pPO3BH-
TOK AEMOKPATHYHUX 1HCTUTYTIB 1 TPOMAJIIHCHKOTO CYCNUIbCTBA. AJIMIHICTPATHUBHI
opranu y cdepi pearnizailii npuBaTHUMU 0COOaMU MpaBa Ha MUPHE 310paHHS MalOTh
MpaBo MPUKWMATH JIUIIE TaKl PIIICHHS, K1 € MIHIMAaJbHO HEOOXITHUMH IS 3a0€3-
IEYEHHS TPOMAaJICBKOI'0 MOPSAJKY YU I'POMAJIChKO1 O€3MeKH, 3aXUCTy IpaB Ta 1HTe-
peciB IHIUX OCIO.

Oneca Ilpuxoovko
JIvgiecoKull HayioHaibHUL yYHigepcumem

imeni leana Opanka

JIESIKI ACHEKTH PEAJIIBALIIT TIPABA HAPOJIIB HA
CAMOBHU3HAYEHHS
( HA IIPUKJIAJI ICITAHII I BEJIUKOBPUTAHI)

[IpaBo Ha caMOBH3HAYEHHS HAPOMAIB HAJEKUThH 10 OJHHMX 3 HaWBaXKJIMBI-
MIMX KOHCTUTYLIMHHUX TpaB JIOAUHU 1 O3HAYa€ MPaBO HAPOAIB BUILHO BHU3HAYATH
0e3 BTpy4YaHHs 330BHI CBill MOJITUYHUNA CTATyC 1 3/IMCHIOBATH CBI €KOHOMIYHUA,
COIIbHUM 1 KyJbTypHUMA pO3BUTOK. OHAK, BUKOHYIOYM MIKHAPOJIHI CTaHIAPTH,
JOTPUMYIOUYHUCH TPAB JIFOJWHH Ta PEATI30BYIOYH MTOCTABJICHY METY- MO0YI0BY Ipa-
BOBOI JIepaBU, HE MOXKHA 3a0yBaTH MPO MPOIIECH, 110 BiIOYBAaIOTHCS CHOTO/HI, B

TOMY YHWCJ TIOB’SI3aH1 3 TOJITHUYHOIO Ta €KOHOMIYHOIO KpW3aMH, i 4Yac SKUX
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npoOJieMH HaIllOHAIBHOI 17eHTU(]IKaIl Ta caMOBU3HAYEHHS MMOCTAIOTh OCOOJUBO
rocTpo.

24 ciunga 2013 poxky IlapmamenT KartanoHii yXxBajauB AeKJapalliro mpo cy-
BepeHiTeT 1 mpaBo Hapoay KaranoHnii Ha caMOBH3HAYEHHS, 3 SKOi pO3MOYaBCs Mpo-
1ec 31MCHEHHS MpaBa Ha caMoBU3HaYeHHs KartasoHii, 1 3000B’13aHHS IPOBEICHHS
pedepernymy y 2014 porii.

[Ipote Bmama Icmanii 3asBria, o peepeHaIyMy HE TOMYCTHTh, Y 3B’ A3KY
3 TUM, 10 BiH cynepeunth OcHOBHOMY 3akoHy KopomictBa Icnanii. Ile nmutanus
posrasiaanocs B KoncrurtymitHomy cyni Icnanii, sikuit 29 BepecHs 2014 poky Ha
€KCTPEHHOMY 3aClJIaHHI NPU3YNHHUB Ha I’ SITh MICSLIB A0 YKa3y Mpo MPOBEICH-
Hs pedepenaymy npo HesanexHIicTh Katanonii. Sk 3a3HaueHO B MOCTaHOBI Cyy,
OKpEeMHUI perioH He Mae€ MpaBa B OJHOCTOPOHHBOMY MOPSAKY IpU3HAUaTH pedepe-
HIYM PO CAMOBU3HAYEHHSI, a/IK€ MO[10HE OMUTYBAaHHS CynepeduTh cT.1.2 OcHOB-
HOTO 3aKOHYy JepxkaBu : «Hociem HalllOHAJTBLHOTO CYBEPEHITETY € ICIIaHChKHUM Ha-
poJI, JDKEPETOo Iep KaBHOI BIaJAW», 1 MOPYIIye IpaBa BCIX KUTENIB KpaiHu. IcnaHis -
yHITapHa Jiep)KaBa, TOMy «ITUTaHHS CYBEPEHITETY MOBUHEH BUPIIIYBAaTH BECh iCIa-
HCBHKUW HApOJI, a HE JKUTEJI OJTHOTO periony». KpiM Toro, y TOKyMEHTI M1IKPECIIIO-
eThes, o KaranoHis «He € caMOCTIHHUM MOJIITUYHUM 1 FOPUIUIHUM CYyO’ EKTOM).
OnnovacHo KoHctutyniifHUN Cya OoroyiocuB HeailicHOIO Jlekmapariito mpo Hesale-
*HicTh Katanonii, npuilHATY napiaMeHToM periony B ciuHi 2013 poky.

Tomy 9 nmucronaga 2014 poky, OyJio MPOBEACHO TOJIOCYBaHHS, SIKE YPSia
Karanonii Ha3BaB KOHCYJIbTATUBHUM «ONUTYBAaHHSIM», a HE «peepeHaIyMOM Ipo
HE3JICKHICTHY.

Cxoxa cutyariisg Mana mictie y Benmukoopuranii. Ha pedepenaymi 18 Be-
pecHst 2014 poky xurtemn [Hlotnanzaii BupinryBanu, 3anumaTiuch B ckiaal Crnomyye-
Horo KoposiBcTBa 4M cTaTH HE3AJIEKHOIO JIEPKaBOIO.

Baprto 3a3HaunTH, 110 TTOYATKOBHM €TarioM OOpPOTHOM 3a HE3aJeKHICTh
[Motnanali MmokHa BBaxkaT 0OpPOTHOY 3a MPaBO MaTU CBIN BIACHUN 3aKOHOIaBUMIMA
opraH- mapiameHT. 1979-ro poky OyB mpoBeaeHHi nepivii pedhepeHaym, mpoTe

nuuie Ha apyromy pedepenaymi 1997-ro poky, 1ie nuTaHHs 0yJi0 BUPIIIEHO Ha KO-
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PHUCTh ICHYBAaHHSI OKPEMOT'0 3aKOHOAABYOro oprany, a y 1999-my poui BigOyucs
nepiii BUOOpH B MIOTIAHACHKUHN TapjIaMeHT.

15 sxoBTHs 2012-r0 poky Mix ypsaom IloTmanmii 1 ypsaom Benukoi bpu-
TaHii Oyna mignucana EnuHOyp3bka Yromda, sika (ikCyBaia aaTy MPOBEACHHS pe-
beperaymy mrono HezanexkHocTi Llotnanaii 1o 31 rpynnst 2014-ro poky. 3rigHo 3
Hero, ypsia Bennkoi bputanii feneryBaB MOTIAHICHKOMY ypsly Ty YaCTUHY MOB-
HOB&XXEHb, K1 OyJM HEOOX1/IH1 AJIs OpraHi3allii Ta MPOBEJICHHS OMMUTYBAaHHSI.

27 uepBHs 2013-ro poky napiamenT LlloTnanmii mporosocyBar 3a AKT po
pedepeHaym, skuii PpikcyBaB aTy MpOBeIEHHS MailOyTHBOTO pedepeHIyMy.

Oco0nuBYy yBary 3BepHYTH BapTO Ha T€, IO TOJOCYBAaTH OTPUMAIH TIPAaBO
BCl, XTO npokuBae B [lloTnanmii # KoMy BUMOBHUIIOCS 16 pOKIB, - BIK 3MEHIIWIH
Ha JIBa pPOKU B OPIBHSHHI 31 3BUYaiiHUMU BUOOpamu. B pe3ynbTati 3a 30€pe’keHHs
ennocti BenukoOputanii BucnoBuinch 55,4% ronocyrouux, a npotu- 44,6%.

Heo06xigH0 3a3HaunTH, 1110 HE3BaXkaroun Ha Te, mo y [loTmanaii 6yB mpo-
BeJIeHUN pedepeHaym, a BUPIIIEHHS MMTaHHS PO camMoBU3Ha4YeHHs1 KatayioHii Tak
1 HE BUPIMIKAJIOCH HI 3a JIOMIOMOT'OK0 KOHCYJIbTAaTUBHUX pedepeHayMiB, 10 IPOBO-
auich 3 modatky 2010-x pokiB, H1 y 3B’SI3Ky 3 NpOBeIeHHAM onuTyBaHHs 2014
POKY, IIUIAX JO CAMOBU3HAYEHHS LIMX HAPOJIB Ma€ MEBHI CHLIbHI 03HaKU. CKaxiMO
HAWOUIBIIY YaCTUHY NMPUXIIBHUKIB HE3AJICKHOCTI CKJIaJIa€ MOJIOIb (came TOMYy Ha
onutyBaHHs 2014 poky B Karanonii npaBom rosnocy Oyiu TakoX HaAlIeHI 0coOH,
o gocsarym 16-piyHoro BiKy). Sk 1y Bunaaky 3 llloTnangiero, OCHOBHA MeTa JKH-
teniB KaranoHii B 3arajJbHOMY JOCSTTH CaM€ €KOHOMIYHOT HE3aJI€KHOCTI.

Ane iCHye HU3Ka BIIMIHHOCTEH, IO B CBOIO YEPTy JO3BOJUTH 3PO3yMITH
yomy koau y lllotnanaii nutaHHs caMOBU3HAUYEHOCT! BUPIIITYETHCS MUPHUM IILIS-
xoM, y Icmanii BukIMKae roctpl KOH(IKTH. OCHOBHA BIAMIHHICTD MOJIATA€ B TO-
Mmy. Illo crpoOy Bigminutuck [lloTnanmis npuiinsia 3 go3Boiy Jlongony. Pedepe-
HJIyM TPO HE3aJICKHICTh OYB OpraHi30BaHUi MpaBisyoro B perioni [lloTnanacekoro
HalllOHAJIBHOIO NapTieto. B kiHneBomy pesynbtaTi, LlloTaanais mijgkoM BUKOpHUCTA-

Jla CBO€ MPABO HAa CAaMOBHU3HAYCHHS, 1/Ty4d MUPHHUM IUISIXOM 1 TIPOBIBIIHU pedepeH-
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IIyM.
Maapuz e BiZKpUTO HE 3a0akaB iTH HUIIXOM JIOHIOHA, BU3HABILH CIIO-
YaTKy PillIEeHHs MPO MPOBEACHHS pedepeHayMy, a Mi3HIIIe 1 pe3yJIbTaTH KOHCYIb-
TATUBHOTO OIMUTYBAaHHS 100 He3anexkHocTi Karamonii Takummu, 1o cymnepedarb
OcuHoBHoMmy 3akoHy KopomiBcTBa Icnanii.
3 oy BUILECKAa3aHE CTa€e 3po3yMiso, M0 KOHQPIKT Mk ypsanom Kara-
JoHii Ta MagpuaoM HaOMMKYUM 4acoM BHUPIIICHHIO HE MiJJISTa€E, TakK SK [bOMY
MePEIIKOKAIOTh MPOTUPIYYS SIK B CEPEAUHI I[OTO PETiOHY, Tak 1 B caMii IcnaHii.
Xoua ypsa Karanonii Tpumae Kypc Ha HE3aJ€XKHICTh 1 TIOBHE BIJOKPEMJICHHS, aje
BHUpILIEHHS LIbOTO MUTaHHS MoTpeOye BHeceHHs 3MiH 10 Koncturyuii KoposniBcTa
Icnanii Ta HaAaHHA MOXJIMBOCTI BUPILIYBAaTH JOJIIO PETIOHY LUIIXOM NPOBEIECHHS

perioHanbHOTO pedepeHayMy.

JImumpo Heoghima
JIbBIBCHKUI HAITIOHAIBHUN YHIBEPCUTET

iMeH1 [Bana ®@panka

TEPUTOPIAJIBHUM YCTPIA TA MICIITEBE CAMOBPSITYBAHHSI
B YMOBAX €BPOIHTEI'PALIII YKPATHU

Ha cporomni mpaBoBe  peryJitoBaHHS  TUTaHb  aJIMiIHICTPATHBHO-
TEPUTOPIATBHOTO YCTPOIO B YKpPAiHi € HEJJOCTATHIM 1 CYNEPEUIUBUM. Xa0TUYHICTh
1 0araToCTyINeHEBICTh aJIMiHICTPATUBHO-TEPUTOPIATLHOIO YCTPOIO 3aBa)kae Oy.Iy-
BaTH JII€EBY CUCTEMY MICIICBOTO CAMOBPSyBaHHs, peani3yBaTu e(PeKTUBHY MOJENb
MDKOIOJKETHUX BIIHOCHH Ta 1HII CUCTEMHI pedOpMH Ha MICLIEBOMY PIBHI.

CydacHa cucTemMa aJMiHICTPAaTUBHO-TEPUTOPIATLHOTO YCTPOIO € HIMIO 1H-
UM, K YaCTKOBO MOJIEpHI30BaHa PaJiTHCbKa MOJIENb, sika c(popMyBajach B yMO-
Bax 3a00pOHU MPUBATHOI BJIACHOCTI, IPOLIBITAHHS OJHONAPTIHA MOJITUYHOI CHC-
TE€MU Ta TOTAJTITAPHOTO MAPTIHHOTO yIPABIIIHHS.

[Ipuitmatoun  makeT 3aKOHOMPOEKTIB B  rajgy3l  aJMIHICTPATUBHO-
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TEPUTOPIATBLHOTO YCTPOIO YKpaiHH, 3aKOHOJaBEllb Ma€ MaM’ siITaTH, 110 HOBITHSI CH-
cTeMa aJIMIHICTPaTUBHO-TEPUTOPIAIHLHOIO YCTPOIO Ma€ CTaTU «TEPUTOPIATBHOIO
OCHOBOIO» Ha SIKIil MalOTh «PO3TOPHYTHCS» HOBITHI (PYHKIIIOHAJIbHI MOJIENI AepKa-
BHOTO TEPUTOPIATBHOTO YIPABJIIHHS Ta MICIIEBOTO CAaMOBPSYBaHHS.

Taka kpymHO MacmTabHa pedopma mepeadadaTiMe CHUCTEMHY ETarHICTb.
Jlns mpukiany, 37aiMCHIOIOUM peopMyBaHHS aaMIHICTPATHBHO-TEPUTOPIATBHOTO
yctpoto [lonbmai, Hacammepen 0ynio copMoBaHO HU30BY OAWHHMITIO — IMiHY. CTBO-
PUBILY CIIOYATKY HAJIEKHI YMOBH /IS 1i TOBHOILIIHHOTO (PYHKI[IOHYBaHHS, 3aKOHO-
JaBellb 3aMpOBaJAUB HOBI MPUHIIMIIM TEPUTOPIATHHOTO MOILTY JI€pP:KaBU Ta TEPUTO-
piasibHOI oprasi3aiii Biagu Ha CyOperioHaJbHOMY (IIOBITH) Ta pPEriOHAITBHOMY
(BOEBOJICTBA) PiBHSX.

[ToBroprotoun  noceig Ilonpmil, mepmuM — €TarnoM  aJIMIHICTPATUBHO-
TepuTOpiaabHOi pedopmu B YKpaiHi Mae cratu pedopmyBaHHS 0a30BOro piBHS —
TepUTOpiaabHOi rpoMaau. CTBOPEHHs M1€3aTHUX IPOMaj CYHpPOBOIKYETHCS IO-
CUWJICHHSM iX MaTepiaibHO-()IHAHCOBHX MOXJIMBOCTEW 11 BUKOHAHHS JEJIEroBa-
HUX JIep>KaBor0 (YHKIIH Ta 3a0€3MeUeHHs] HaCEJIEHHIO TPOMAJICBKUX MOCIYT Ha pi-
BHI rapaHTOBAHUX COIIAJIBHUX CTaHAApTIB. K MoKaszye N0CBij, el Mpolec nepe-
OayaTuMe iX YKPYHHEHHS IIIIX0M 00’ €THAHHS.

Hpyrum eranom Mae OyTd peopranizailisi paiioHiB. He BHKIIOYaETHCS MOX-
JMBICTH MEPETIISAY CUCTEMHU 00sacHOTO ycTporo. [IpoTe, st boro ciifi CTBOPUTH
HaJIC)KHY 3aKOHOJIaBuy 0a3y.

[ToTpeOyroTh KOpUTYBaHHSI KpUTEPIl BIIHECEHHS HACEJIEHUX IMYHKTIB 0 Ka-
TEropii MiCbKUX, BpaxOBYIOUH, 110 3HAYHA YaCTHUHA MICT HE BIJIMOBIAA€E UM KpUTE-
pisim. Ciii BIOCKOHAIMTH CTaTyC MICTa, 110 BUKOHYE (YHKIIIIO 00JIACHOTO IIEHTPY
a0o € MicToM oOJslacHOTrO 3HaueHHd. Ha maHuii yac mictaMy O0JIAaCHOTO 3HAYEHHS
Manu 0 6ytu micta 3 HaceneHHsaM 50 000 i Oinbie, mMpoTe 10 JaHOI KaTteropii Ha-
JeXaTh TaKOX MicTa 3 HaceneHHs M mente 50 000.

VY npaBoBOMy TOJII HAPEIITI CJiJ BU3HAYATHUCS, sIKa MPABOBA JOKTPUHA Ma€

JisATHA B YKpaiHi HA OCHOBI SIKOT MU PO3BHBATHMEMO MICIIEBE CaMOBpsiyBaHHs. Po-
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301)KHOCT1 BU3HAUYEHBb MICIIEBOTO CaMOBPsiIyBaHHs (€Bponelicbka XapTis Mpo Mic-
neBe camoBpsimyBanHs (1985), Konctutymis Ykpainu (1996), 3akon mpo miciieBe
camoBpsayBaHHs (1997)) cTBOPIOIOTH HEMOPO3YMIHHS SIK B TEOPETUUHHUX JTUCITyTaxX
TakK 1 Ha MPAKTHUIIL.

AHani3yloun MpakTUKy MICIEBOTO CaMOBPSIYBaHHS, MOKHA BUAUTUTH TaKy
3aKOHOMIPHICTh - YUM OUIBIIE MICTO,TUM CKJIQJHIIIEC HOTO XKUTEIsIM OpaTu 6e3I1o-
CEpeHIO y4acTh y BUPIIIEHHI MICIEBUX CIpaB, 1 HABMAaKW, YAM MEHIIUN Hacese-
HUW MYHKT (AOT0 YacTHHA), TUM OLIbIIIe MOXKJIMBOCTEH Il O€3M0CepeIHhOI yqacTi
HACEJICHHS Y MICIIEBOMY caMOBpsiAyBaHHI. Ha MO0 1ymMKy MOTpiOHO BUKOPHUCTATU
nocBi ®PH, mo6 y Manux HaceleHUuX MyHKTax 3aMICTh MPECTaBHUIIBKUX OpraHiB
MICIIEBOT'O CAMOBPSTyBaHHs OyJid 300pU IrPOMa/IH.

Bubopu npeacTaBHULIBKUX OPraHiB MICLEBOIO CAMOBPSTyBaHHS MalOTh OyTH
npsimuMu. lenyTtatu micueBux pajg B YKpaiHi MarOTh IMIIEPAaTUBHHUN MaHJIAT, 110
Ja€ 3MOTy BUOOPLISIM BIJKJIMKATH JlenyTara y pasi nopymenHs Koncrurymii Ta 3a-
KOHIB.

VY nepxkaBax €C mpobiieMa B3a€MOBIIHOCUH JE€p’KaBU Ta MICLIEBOIO CaMo-
BpSyBaHHS € OJHIEIO 3 KIIIo4oBHX. Y HopBerii ai€ MiHICTEpPCTBO MyHIIUIIATBHUX
copas, B Itami, ®panuii — BeJMKI MIAPO3AUIA Yy CKIAAl MIHICTEPCTB (DiHAHCIB 1
BHYTPIIIIHIX CIIPaB, a TAKOk MIHICTEPCTBO MICT 1 Oyaroyctporo Teputopiii. B Ykpa-
iHl gie MIHICTEpPCTBO PpEriOHANIBHOTO PO3BUTKY, OYAIBHULTBA, Ta KUTJIOBO-
KOMYHaJIbHOTO TOCIIOJapCcTBa YKpaiHH, 10 OCHOBHUX 3aBJIaHb SIKOTO HAJIEKUTh 3a-
OesnedeHHs: (popMyBaHHS Ta peaiizailisi JepaBHOI MOJITHUKU II0J0 TEPUTOPiaiib-
HO1 oprasizaili Bjaaju, aJiMiHICTPaTUBHO-TEPUTOPIATILHOTO YCTPOI, PO3BUTKY MiC-
LIEBOT'O CAMOBPSIIyBaHHSI.

BnpoBakeHHsT AOCBiAY TEPUTOPIAIBHOTO YCTPOIO Ta MICHEBOIO CaMOBpS-
IyBaHHS €BPOMNEHCHKUX KpaiH B HalllOHAJIbHE 3aKOHOJABCTBO € HAJI3BHUUYAHO BaX-
JMBUM Ta aKTyaJbHHUM 3 OIVIALY Ha (hOpPMYBaHHS 1 PO3BUTOK IT'POMAJITHCHKOIO CyC-
niabCTBa B YKpaiHi. be3nepeuno, mig yac peopmMyBaHHS MICIIEBOTO CAMOBPSIY-
BaHHS MOTPIOHO OpaTh 710 yBaru MiKHapOHO-TIPABOB1 ToKyMeHTH Pamu €Bponu.

Cepen nux gokymentu 2007-2008 pokiB: AoonpaibOBaHUI MPOEKT CTpaTerii 1HHO-
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BaIlITHOTO Ta €(PEKTUBHOTO yIPaBJIHHS Ha MICIICBOMY PIBHI; MPOEKT JI0JATKOBOTO
MPOTOKOIY 10 €BPOIMEUCHKOI XapTil MICIEBOTO CaMOBPSAyBaHHS, €Bpomneichka
xaptist MicT-11 Manidect HOBOT ypOaHICTUKH; MPOEKT €BPOINEUCHKOT XapTii perio-

HaJBHOT IEMOKpATIi.
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IABLIBHE MPABO TA IIUBLILHUI MPOLEC

Onexcin I'yces
Kuiscvkuu nayionanonuu ynisepcumem

imeni Tapaca [llesuenxa

IOPUINYHA ITPUPOJA NTOKA3IB Y IUBIJIBHOMY INPOLECI

AKTyadbHiCTh. [IOHATTS nOKa3iB Mae OCOOIMBO BAKIMBE TCOPETUYHE Ta
MPaKTUYHE 3HAYEHHS B LMBUIBHOMY Ipolieci YKpaiHu. Y (axoBiil OpUIAYHIN Ji-
TepaTypl BUCIOBIIOIOTHCS PI3HOMAHITHI AYMKH IIOJI0 PO3YMIHHS 1IbOTO TMOHATTS Ta
roro sneranbHoi AediHiii. [I[poTe OUIBIIICTE 13 HUX OJJHOMAHITHO MiAXOISATH J0 Bi-
no0pakeHHs! CTPYKTYPH MOHSTTS JOKa3iB Y CBOIX BU3HAUYCHHS, HE BPaXOBYIOUH HO-
BITHI JIOCSTHEHHS TEOPIi JIOKa3yBaHHS B HAYIll LIUBUIHLHOTO MPOIECYAILHOTO MpaBa.
Bugaetbcs, mo 11 mi3HaAHHSA OHTOJIOTTYHOI Ta (POPMAIBHO-IOPUAUYHOI MPUPOIN
MOHSATTS JIOKa31B HEOOXITHUMU € CHCTEMHO-JIOTIYHUI aHalli3 BHUCJIOBIIOBAaHUX 3
MIPUBOAY CTPYKTYPH TOHSTTS I0KA3iB y MUBIIFHOMY CyI0YHMHCTBI TOYOK 30DYy.

Po3pobJenicts nmpodaematuku. Jlany npobiematuxky nociimxysBanu C.C.
buukosa, O.0. I'paboscrka, S.C. Kanmukosa, B.B. Komapor, M. A. Tloropenbkuii,
[.B. PemietnikoBa, T.B. Pyna, T.B. CaxnoBa, M.K. Tpeymnikos, C.A. @ypca, /1.B.
IIxpe6ers, M. tepan, M.€. Illymuio Ta iH.

IMocranoBka 3aBaaHHsA. MeToro JaHOT POOOTH € PO3KPUTTS CYTHOCTI MPU-
pOJY J0Ka3iB y LUBUIBHOMY MPOLECI Yepe3 aHali3 MPaBOBUX HOPM 1 Cy4aCHHUX Te-
OPETUYHUX MIIXO/IB JI0 CTPYKTYPH IILOTO MOHATTS Ta (POPMYITIOBaHHS Ha X OCHOBI
BJIACHOI AediHiii.

Buknan ocHoBHOro marepiaay. CIoBHUK yKpaiHCHKOI MOBH BKa3ye, IO
JI0Ka3 — IIe He3anepeyHuil 10Bia ado ¢akT, SKUi MiATBEPIKYE ICTUHHICTH YOTO-
HeOyb. Take BU3HAUEHHS HE MOBHICTIO B1IOMBA€E MPOIECYATbHO-IIPABOBY CHEIH-
¢iky manoro eHOMEHy, ajie KOPEKTHO BKa3y€ Ha JICsIKi OCHOBOIIOJIOKHI PUCH Ta

BJIACTUBOCTI: ICTUHHICTb, a TAKOX 3B 30K JIOKa3iB 13 (hakTaMu, Ha JOBEJACHHS YU
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CIIPOCTYBaHHS SKUX CIPSMOBAHUM YBECH MPOIIEC IOKa3yBaHHS.

Y. 1 ct. 57 HuBinbHOTO TporecyansHOTO Koaekcy Ykpainu (mam — LIIIK
VYkpainn) BU3Hauae JO0Ka3u K (paKTUUHI JaHi, Ha MIJICTaBl SKUX CyJ BCTaHOBIIIOE
HAsIBHICTh 200 BiJICYTHICTh OOCTaBHH, IO OOTPYHTOBYIOTh BUMOTH 1 3allepeueHHs
CTOpIH, Ta 1HITUX OOCTaBWH, SKI MalOTh 3HAYCHHS JJIA BUpIMICHHS crpaBu. [Ipote
Ha TEOPETHUYHOMY DPIiBHI Cepell HAyKOBIIB HABKOJIO JAHOTO BU3HAYEHHS TOYAThHCS
YUCJICHHI TUCKYCIi.

B ropunnuHiil giTepaTypi MOKHA BUIUIUTH TaKl OCHOBHI MJAXOIU JI0 PO3Y-
MIHHSI IPAaBOBOI MPHUPOIU JO0KA31B: a) I0Ka3u € (hakTamu; 0) J0Ka3u PO3yMIIOTh K
1H(popMaIito; B) JOKa3U BUCTYNAIOTh (PAKTUYHUMU JAHUMU; I') JOKA3H K BIOMOC-
Ti Ipo (paKkTH; 1) JOKa3U € MOE€AHAHHIM (DaKTUUHUX JaHHUX Ta IXHBOI MpOIeCyalb-
HO1 (hopMH; €) TOKa3M SK 3HAKU. AHAI3YIOUU L1 MiIXOAU, MOKHA 3a3HAYUTH, 110
APYTUl, TPETIH Ta YETBEPTUM MiIXOM BUPAXKAIOTh OJIHE M T€ kK PO3YMIHHS MIPUPO-
I TIOHSTTS I0Ka31B, BUCJIOBJICHE PI3HUMU JIEKCHYHUMU 3BOPOTaMH.

Takoro, 110 HaMOUTBII TOYHO BIAOMBA€ 00’ €KTUBHY PEANbHICTh, BUIAAETHCS
JlyMKa BUEHHUX, SIKI BU3HAIOTh ICHYBaHHSI B MOHSATTI JJOKAa31B J[BA €JIEMEHTH — 3MICT 1
dopmy. [Ipu bOMY MPIOPUTET 3HAYYIIOCTI HAJAETHCA MepHIOMY — (PaKTHUYHHUM Ja-
HUM sIK 1HGOpMaIlil Mpo SBUILA 00’ €KTUBHOI JIWCHOCTI, 110 MalOTh MPAaBOBE 3Ha-
YEHHS JIJI1 BUPIIICHHS CIPaBH 1 MiUIATalOTh BCTAHOBJICHHIO CYZOM Yy MPOIIECi JT0-
ka3yBaHHs. [IpoTe, 3 MeToro yHi(iKalli FOPUAUYHOT TEPMIHOJIOTT, OB TIIMOOKO-
ro PO3KpUTTA (HOPMaTIBHO-IOPUANYHOI Ta MPOLECYaTbHO-TIPABOBOI MPUPOAU JOKa-
31B HAMOUTbII TOIIIBHUM BUAAETHCS CY4aCHUN CTPYKTYPHUU MiAX1I A0 PO3YMIHHS
MOHATTS JIOKa3iB, KBIHTECEHIISl SIKOTO 3BOJUTHCS JI0 TOTO, IO MOHSITTS JI0Ka3iB
CTPYKTYPHO CKJIQJIA€EThCS HE 3 JIBOX, a TPhOX eJIeMeHTIB: 1) iHdopmariii mpo ¢aktu
Ta 00cTaBUHU; 2) 3ac001B JOKa3yBaHHS, Ta 3) nepeadadyeHol 3aKOHOJaBCTBOM IPO-
1ecyanbHOi (popmMu JOKa3iB.

HeoOximHicTh BUOKPEMIICHHS! TPETHOTO €JIEMEHTA MOHSTTS JI0Ka3iB 3yMOBJIC-
Ha ICTOPUYHUM PO3BUTKOM IPABOBOI perjaMeHTallli BUMOT, Kl BUCYBAJIUCA JI0 AO-

ka3iB. Tak, 4. 2 ct. 59 LIIK Ykpainu cTBepKye, 110 00CTAaBUHU CIIPaBH, SK1 3a 3a-
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KOHOM MaroTh OyTH MIATBEP/KEHI MEBHUMH 3aC00aMM JOKA3yBaHHS, HE MOXYTb
MiATBEPKYBATUChH THIIMMHU 3ac00aMu J0Ka3yBaHHs. BumaeTscs, 110 11e moJ0KeH-
HsI BCTAHOBIJIIOE CIIeIIM(IUHY BUMOTY HE CTUIBKH J0 3aCO0IB JJOKa3yBaHHsI, a CKOPi-
1€ 10 3B’A3Ky MIX 1H(OpMaIli€ro, sika MiATBEPKY€ EBHI 00CTaBUHU CIIPaBH, Ta ii
HOcieM (3acoboM aoka3yBaHHs). ToOTO, 10 mporecyanbHOi (popmu 30upaHHS Ta
MOJIaHHS JI0KAa3iB.

Ha it migcrasi, mporuecyanbHy (GopMy A0Ka3iB MPOMOHYETHCS BU3HAUATH SIK
JI03BOJICHE YU MPSIMO TependadeHe 3aKOHOJAaBCTBOM CITOJIyYeHHS 1H(opMaIlii mpo
¢dakTi Ta 00CTAaBUHU, IO MAIOTh 3HAYEHHS JIJIs1 BUPIIICHHS CIIPaBH, Ta Tependade-
HOTO LMBUIBHMM MpOLECyalbHUM 3aKOHOM 3aco0y (ikcarlli, 00’ ekTuBalli Ta 30e-
pexeHHs 1€l 1Hopmarllii, 110 BUKOPUCTOBYETHCS Mij 4ac 30MpaHHs, TOJJaHHs, J10-
CIJIIJIKEHHS Ta OIIHKU JTOKa31B.

AJie 3anponoHOBaHy IpolecyainbHy (popMy J10Ka3iB MOXKHA PO3TISAATH i Mij
IHIMMMU KyTaMH 30pYy: a) SIK O3HaKy 3acoOiB JOKa3yBaHHA (TOOTO 3aKOHOJaBUY
3laTHICTh 3acO0B JOKa3yBaHHS (QikcyBatH I1HQopMauio, 30epiratu 1 Ta
pen’siBIATH B Cyji); 0) K BIACTUBICTh 3MICTY JI0Ka3iB (TOOTO 3/1aTHICTH 1HGOP-
Mailii OyTu 3aikcoBaHOIO, 30€pPEKEHOI0 Ta 00’ EKTUBOBAHOIO); B) SIK ACIIEKT BUMO-
TU JIOMyCTUMOCTI J0Ka3iB (TpoiiecyayibHa (popMa J0Ka3iB TyT yKasye, 110 BIIIO-
BIJTHO /IO 3aKOHOJIAaBCTBA JICSIKI 3aCO0M JTOKA3yBaHHS HE € JOMYyCTUMHUMU I (PiK-
carii, 30epexXeHHs, BUPAKEHHS, TIEPEHECEHHSI Ta MOJaHHS J0Ka30Boi 1H(opmaIlii
710 CyJly); T) SIK BAMOTa 3aKOHY JI0 TIPOIIeTypH 30MpaHHs Ta MOJaHHs TOKa3iB; 1) SK
rapaHTisi IPaBOCY s TOIIIO.

BucnoBku. O1xe, 3 MeTOI0 yHi(iKkalii, 3MEHIIEHHSI KIJIbKOCTI OLIHOYHHMX
MOHSATH B 1THCTUTYTI JIOKa3yBaHHs, 3a0€3MEUCHHS KPAIoro PO3yMiHHS IPUPOAH Ta
CTPYKTYpPH JI0Ka3iB Yy HUBIILHOMY MPOIIEC] MPOMOHYETHCA MiJl JOKa3aMU PO3YMITH
3i0paHy 3 JTOTPUMAHHIM TpoliecyaabHOi (OpMH JT0Ka3iB 3a JOMOMOTOIO mependa-
YEeHUX 3aKOHOM 3ac001B JOKa3yBaHHs iH(popMarlito mpo ¢GakTtu Ta/abo 00CTaBUHH,
Ha MIiJICTaBl AKOi CyJ pOOUTh BUCHOBOK PO HAasBHICTH ab0 BIACYTHICTH (DaKTIB i
o0cTaBHH, IO OOIPYHTOBYIOTH BUMOTH Ta/ab0 3amepeueHHs ocib, siki 6epyTh yd-

acTh y CHpaBi, Ta IHIIUX OOCTaBHH, SIKI MAlOTh 3HAYEHHS AJIA PO3TJISALY Ta BUPI-
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ICHHSA CITpaBH.

Axkyo6 /lonincokuil
@Daxynemem Ilpasa ma Aominicmpayii

AHeennoncokuu Yuigepcumem

MMPOBJIEMATHUKA ABTOPCBKUX IITPAB HA ®OTOI'PADIIO B
IHOJBCBKOMY IIPABI

3riiHo 3 MyHKT 3 4. 2 cT. | 3aKOHYy Npo aBTOPCHKI ITpaBa Ta CIOPIIHEH] TpaBa
[1] mpeameToM aBTOPCHKHMX TpaB, € KOKEH MPOSIB TBOPUOI MisTIbHOCTI 1HIMBITya-
JBHOTO XapakTepy, BCTAHOBJIEHUH B Oyb sIKiil (hopMi, HE3AJIEKHO Bl BAPTOCTI YU
croco0y BUpaXeHHs, HATOMICTh y MYHKTI 3 4. 3 BB. CTaTTI TOBOPUTH PO (PoTOrpa-
¢bi1un1 popmu. Hatieumuit Cyx [lonbini 3a3HayuB, 110 32 TBOPUY JISIIBHICTD Y (PO-
Torpa)yBaHHI BBaXKA€TbCS ,,MOMEHT (pOTOrpadyBaHHs, TOUKH OaueHHs, KaJpyBaH-
Hsl, OCBITJICHHSI, BU3HAYEHHS (POKYCY 1 MEPCIEKTUBH, 3aCTOCYBaHHS €(EKTIB CIIeli-
aNbHUX Ta A1l METOIO SIKUX € HaJaHHs (oTorpadii 0a’kaHOTO XapakTepy, eJIEMEHTH
Tl HAAUIAIOTH (poTorpadiro 1HAUBIAYaIbHOIO PUCOIO, SIKA BUMAraeThCs sl TBOPY Y
PO3yMiHHI aBTOpchKOTO mpapa ~[2]. Cmix miakpecauTH, mo dororpadii BUKOHaHI
BUTIAJKOBO TaKOXK OXOPOHSIOTHCS aBTOPCHKUM MpaBoM. He o3Havae, 11e ofHaK, o
KoxkHa ¢oTorpadisi OXOpOHSETHCA aBTOPCHKUM TpaBoM. [lombchka MOKTpuHaA Oa-
3ylo4a Ha Cy/JOBIH MpakKTHUIll HE OXOPOHSIOThCSA penpoiaykiii ado dororpadii mo
MOCBITYEHb, SIKI HE MAIOTh PUC OPUTTHAJIILHOCTI, BUKOHAHI B 1IEHTUYHUI criociO[3].
[Tomi6uwmit miaxin nependavyaeTbes y BiHOMIEHH] 10 doTorpadii o6pa3y (dhoTorpa-
¢ist MONOTHA), 110 3HAKUIIIO CBOE MiATBEpKEHHs y pimeHHsx HaiiBumoro Cyny[4]
. He Gepetbcst y 11bOMY BUIIAJIKY Mija yBary croci0 BukoHaHHS (ororpadii, xoda
BUHATKOM MOXke Oyt (oTorpadis piAKOTO OTOJOIICHHS 3 YaciB JIPYroi CBITOBOI
BIMHMU.

BUHSITKOBO, OXOPOHSAETHCS aBTOPCHKUM MpaBOM aHayiorora ¢otorpadis 6a-
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raTo0apBHOTO MAaJIFOHKY, SIKIIIO BI3bMEMO ITiJI yBary BHOIp OCBITJICHHS OKPEMHUX
eneMeHTiB aBTopoM ¢oTorpadii. [logiOHmMit miaAXiy NPUIAHATO Yy BIAHOIICHHI A0
TPUBUMIPHOTO TBOPY — CKYJBITYPH — OPUTIHAJIBHICTh TIHEH 1 CBITJA BXKUT1 aBTO-
pOM Jla€ TBOpUMiA xapaktep. 3rigHo 3 pimenHsM Koncrutymniitno Cyay He miasrae
OXOPOHI aBTOPCHKOTO IpaBa dororpadis My3eHHUX KOJICKITiH [5].

3rifHO 3 MOJBbCHKUM IIPABOM, aBTOpP HE 3000B’si3aHUN HA/JAaBaTU TBOPOBI
O3HAYEHHS MPO OXOPOHY aBTOPCHKUX MpaB ©. BcTaHOBIEHHS TaKOTO O3HAKYBAHHS
MO’KE€ Ha MPaKTHUL MOJETIIUTH KOHTAKT 3 aBTOPOM Ta MPUOIU3UTU HOro ocoOy.
3rigHo 31 ¢T. 116 moIBCHKOTO aBTOPCHKOIO MpaBa, PO3MOBCIOKEHHS Ta KOMEPIIiii-
HE BUKOpHUCTaHHS (oTorpadiii 0e3 BUroAu sl aBTOpa 3a00pPOHSETHCA. 3a MOpPY-
HICHHS I[LOTO TpaBa mnependadyeHuil mrpad, oOMeKEeHHs BOJ1 a00 K MO30aBICHHS
BOJI1 70 IBOX pokiB. Ciil MaTtu Ha yBas3l, 110 NpU BUIIYKyBaHHI (poTorpadii B iHTe-
pHETI y MOIIYKOBHX CHUCTEMax 1 BUKOpHUCTaHHI muX ¢oTorpadiii HE HOCTATHHO
TUIBKU BKa3aTH aBTOPA TBODPY.

Yu aBTOpiB oTorpadii moxke 0yTH KijibKa 0ci0?

[{ikaBUM NUTAaHHAM € MOJIMBICTh CHUIBHUX aBTOPCHKHUX IpaB /10 KOHKPET-
HO1 ¢oTorpadii. HeonHopa3zoBo camo HaKMMaHHS Ha KHOIIKY y ()oToanaparti He Ja€
MOBHOTH TpaB 10 (otorpadii. [ns npuknany, 38epTarourch 10 0COOM 3 BYJIHUILI 3
npoxaHHsAM 100 3pooutu dotorpadio doToamaparoM 3 MOMEPEIHBO BiApEry-
JHbOBAaHMMH HAJIAIITYBAaHHSMH Ta OJHOYACHUMH IHCTPYKIISIMU B SIKMIl CIOCIO PO-
outu nany ¢ororpadiro (mo gororpadysaru, y sKkomy pakypci), BAKOHYOUn (o-
Torpadiro He HaOyBae 70 HET Mpas.

CyMHIBM BUHHUKAIOTh TAKOX MpU cliBaBTOPCTBI pororpadii. Caia AoCTiaAUTH
npaB 10 Gotorpadii y CleHIYHOMY CEpEIOBHIII, siKe OyJI0 MONEPEaHBO MPUTOTOB-
JeHe 1HIIOK 0co0010, Tak 3BaHOI MpuUKIagHOI Qororpadii. ¥ TakoMy BUDAAKY
CIIBAaBTOpPY MPHUCIYTrOBYe CyMicHE IpaBo 10 TBopy. llomiOHa cutyallisi BUHUKA€E
nipu 1udpoiii 06polIli Gororpadii TpeTHOI 0c000K0: Y TAKOMY BHUITAJIKY CTBOPIO-
€ThCS 3aJIeKHUN TBIp. IIpy KOCMETUYHUX 1 CTaHJAPTHUX MOIMpaBKaXx, skl CTAaHOB-
JSATH 3HA4YHI 3MiHU 111101 oTtorpadii, ocodba TpeTss HabyBae cTaTyc aBTOpa 3aJIexkK-

HOI POOOTH 1 CTAEThCS CyO €KTOM aBTOPCHKUX MpaB, OJHAK 0€3 MOpPYUIEHHS IpaB



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 35

aBTOpa nepBUHHOI (poTorpadii. PosnoBcrokenHs Takoi ¢pororpadii Oyae Bumara-
TH 3r0AM aBTOpa 0a30B0i doTorpadii.

®otorpadiunmii muariar

YacTimow mpobieMoro € pO3pi3HEeHHs TPaHMIl MK JaHHSM HATXHEHHS a
KpaADKKoIo i71ei Ha ¢oTorpadito. Y BUMAAKYy MHCTEUBKOTO (oTorpadyBaHHs Ciil
J0JIATKOBO B3ATH TiJ] yBary pe3yJjbTaT JaHHSM HATXHEHHS 1 BUKOHAaHHAM (hOTOT-
padii. 3rigHo 3 4. 2! cT. 1 MOJABCHKOTO aBTOPCHKOTO MpaBa OXOPOHI MiAJSATAE TUTHKU
crioci0 BukoHaHHs. He MokHa ockapxkutu iHIIoro ¢ororpada 3a dakrt ¢ororpa-
¢yBaHHS TUX caMUX OYIMHKIB 3 MOAIOHMX a00 W TakuMX camMHuX pakypciB. Takux
dboTorpadiii He MOKHA BBaKaTH SIK HECAMOCTIMHHMX TBOPIB, TOMY IO 3B 30K MIX
i71e€10 Ta camoro GoTorpadi€ro He MOJATal0Th Ha MOPYIIEHHI TBOPUYOTO 3MICTY, alie
OB’ s3aH1 3 UyOI0 TBOPYICTIO yepe3 ¢oTorpadyBaHHs ,,y CTHII 1HIIOTO aBTOpa —
nonepeaHbo 3podieHa ¢poTorpadis HIIOTO aBTOPA HE € BKIIOYEHA B HOBY, a TUIbKH
OyJia HATXHEHHSAM JJIsl HOBO1[6].

3rigHo 3 4. 1 c1. 115 noasChKoro aBTOpCHKOro npasa, Iiariat siBIsEThCS He-
3aKOHHUM MPUBJIACHEHHSM aBTOPCHKUX IpaB ad0 BBEJIEHHSA B OMaHY I[0JI0 aBTOPC-
TBa UyXXOTO TBOPY. Y BHIIQJKy MPUBIACHEHHS aBTOPCHKUX MpPaB CIHiJ B3SITH MiJ
yBary 4. 2 3raJlaHoi CcTarrTi, sika nepeadayae mrpad, oOMexkeHHs BoJil a00 mo30aB-
JIEHHS BOJII 10 TPHOX POKIB, KAPAEThCA 0c00a siKa PO3MOBCIOIKYE TBIp O€3 BKa3aH-
Hsl aBTOpa OPUTIHAIBHOI BEPCIi.

IIpaBo Ha 300pa:keHHS

JlJis TOTIOBHEHHSI MPECTaBICHOTO 00pasy, CIiJ BKa3aTH, 1[0 BHUMAara€ThCs
3roja ocobu oopas akoi 30epexxeHo Ha (pororpadii, mpu YoMy 3roja NOBUHHA OyTH
HajJlaHa y MHUCEeMHIM GopMi 1 ICHO BKa3zyBaTW Il BUKOpUCTaHHS (oTorpadii Ta
croci0 ii pO3MOBCIOIKEHHSI.

VY Bumajaky cnopy B CyJOBOMY MOPSAKY 0co0a, sika po3MOBCIOKyBaja 00pa3
MMOBHHHA JTOKA3aTH, 110 HE BUMIIIIA TT03a MeX1 3roAu. Ciia Takoxk 3rajatH, 1o Ipu
00pa3i 0ci0 sAKi He AOCSTIIM MOBHOJITTS Ta 0Ci0 3 0OMEXKEHO J11€3aTHICTIO, MOT-

piOHA TaKOXK 3roja 3aKOHHOTO MPEJCTaBHUKA TakuxX oci06. HaromicTe, mpu BiaCyT-
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HOCTI 3acTepekeHb 31 CTOPOHH (HOTOrpadoBaHOrO, JTO3BIJI TAKUH HE BUMAra€ThCs,
SKIIO OCTaHHIM OTpHMaB 3a II¢ BiAMOBiIHMIA ToHOpap. Tak camo 3roga He BUMara-
€THCA MPU BIOMUX 0co0ax, OCKUIbKH (poTorpad BukoHaB ¢oTorpadiro Kojiu JaHi
0CO0M BHUKOHYBAJIM CBOI CITy>KOOBI 00OB’sI3KH (TIOJIITUYHI, CYCIIIBHI 1T/.), 8 TAKOX
y BIJTHOIICHHI J0 OCi0, sIKIi HE BUPI3HAIOTHCS 3 IUJIOTO 00pasy (il MpUKIamy Ha-

TOBII 1111 YaC KOHIIEPTY).

Niniejsza praca odnosi si¢ do najczesciej spotykanych w Polsce
zagadnien zwiagzanych z naruszeniem praw autorskich wobec uwiecznianego
obrazu: problematyki uzywania zdje¢ odnalezionych w wyszukiwarkach
internetowych, kwestii zgody do wykorzystania cudzego wizerunku w
rozpowszechnianej fotografii czy tez zasadnoS$¢ zarzutu plagiatu wobec

podobnych do siebie zdjec.

Zgodnie z art. 1 ust. 2 pkt. 3 ustawy o prawie autorskim i prawach
pokrewnych [1] przedmiotem prawa autorskiego jest kazdy przejaw dziatalnosci
tworczej o indywidualnym charakterze, ustalony w jakiejkolwiek postaci,
niezaleznie od warto$ci czy sposobu wyrazenia, zas ust. 2 pkt. 3 cytowanego
przepisu wyszczegdlnia w tym wzgledzie wlasnie utwory fotograficzne. Polski Sad
Najwyzszy zaznaczyl, ze za tworczos¢ w fotografowaniu uznaje si¢ ,,moment
fotografowania, punktu widzenia, kadrowania, o$wietlenia, ustalenia gtebi ostrosci
I perspektywy, zastosowania efektow specjalnych oraz zabiegi zmierzajace do
nadania fotografii okreslonego charakteru, elementy te bowiem nadajg fotografii
indywidualne pigtno, konieczne do uznania istnienia utworu w rozumieniu prawa
autorskiego” [2]. Nalezy mie¢ zatem na uwadze, ze fotografie wykonane w sposob
przypadkowy czy wrecz nieudolny takze moga stanowi¢ autorskoprawny utwor,
za$ juz sam wybor ujecia przez wykonujacego zdjecia zawiera cechy tworczosci.
Nie oznacza to jednoczesnie, ze kazde zdjecie jest chronione jako utwor

prawnoautorski. Polska doktryna prawnicza na bazie orzecznictwa sgdowego nie
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uznaje za takowy reprodukcji lub zdje¢ legitymacyjnych, ktére nie posiadajg
znamion oryginalno$ci, wykonywane w identyczny sposob [3] . Tak samo
traktowa¢ nalezy zdjecia  dokumentacyjne, bazujagce na odzwierciedleniu
istniejacego obrazu (zdjgcie samego ptotna). Sad Najwyzszy podkreslit, ze przy
wykonywaniu takiej fotografii nie ma miejsca na wyrazenie artystycznych wizji jej
tworcy, gdyz wykonywana jest w sposéb dokumentacyjnie odtwarzajacy
rzeczywisty stan muzealnego zbioru [4] . Nie ma w tym wzgledzie znaczenia
precyzja wykonania czy kunszt fotografa, cho¢ istniejag wyjatki od reguly jak
uznanie za utwor fotografii unikatowego plakatu propagandowego z okresu wojny.
Wyjatkowo ochron¢ autorskoprawng otrzyma¢ powinna analogowa
fotografia wielobarwnego malunku, jezeli podkreslimy istote dokonywanego przez
fotografa wyboru np. naswietlenia danych partii obrazu przy jego wywotywaniu.
Zbednych dywagacji 1 watpliwosci nie przysporzy juz w tym wzgledzie fotografia
utworu tréjwymiarowego (np. rzezba) — indywidualno$¢ 1 oryginalno$¢ stanowitby
dobor sSwiattocieni, stosownego kata ujecia figury etc. Jak zauwazyt Sad
Apelacyjny w Warszawie ,istota barwnej reprodukcji fotograficznej obrazéw
zaktada w istocie (uwzgledniajac techniczne mozliwosci w zakresie wydajnosci
zastosowanej techniki) oddanie konkretnego zestawu kolorystycznego bez
jakiejkolwiek ingerencji w ich wewnetrzng charakterystyke. Ingerencja taka
stanowilaby przejaw interpretacji tresci reprodukowanego malowidta, a tylko
dokonanie interpretacji dawatoby pole dla tworczej dziatalnosci — abstrahujac od
szczegdlowego ujecia pojecia tworczosci” [5]. Podobne stanowisko zabrat Sad
Najwyzszy uznajac, ze nie zastuguje na ochron¢ autorskoprawnag zdjecie
odtwarzajace rzeczywisty stan zbiorow muzealnych 1 obiektow budowlanych [6].
Whbrew obiegowej opinii, autor nie musi na wzor niegdysiejszego modelu
ochrony prawnoautorskiej w USA umieszcza¢ noty copyrightowej znanej bardziej
W postaci znaku ©. Wprowadzanie takowej nuty stuzy bardziej prewencyjnie 1 w
celu utatwienia kontaktu z autorem lub po prostu wskazania go jako wlasciwego

tworcy. Zgodnie z art. 116 polskiego prawa autorskiego, rozpowszechnianie i
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komercyjne wykorzystywanie zdje¢ bez zgody autora to czyn bezprawny, wobec
ktérego przewidziana jest kara grzywny, ograniczenia lub pozbawienia wolnos$ci do
lat dwoch (lub wigcej w przypadku czerpnia z tego tytutu korzysci majatkowych).
Nalezy mie¢ to na wzgledzie wobec dos¢ powszechnego zjawiska
wykorzystywania zdje¢ odnalezionych w wyszukiwarkach internetowych — samo
podanie nazwiska tworcy zdjecia nie upowaznia jeszcze do  jego

rozpowszechniania.

Czy autorow zdjecia moze by¢ wigcej niz jeden fotograf?

Intrygujacym zagadnieniem pozostaje kwestia sporow o autorstwo danego
zdjecia. Niejednokrotnie samo naci$ni¢cie spustu w aparacie daje wykonawcy tej
czynnosci przekonanie o autorstwie do powstatego w ten sposob zdjecia. Zwracajac
si¢ z prosba do przypadkowo napotkanej osoby o zrobienie zdj¢cia aparatem o
uprzednio uregulowanych ustawieniach przy jednoczesnym instruowaniu skad
zdjecie miatoby zosta¢ wykonane i co obejmowac, wykonawca tejze prosby nie
zyskuje statusu autora fotografii. Mozemy moéwi¢ wtedy bardziej o ,,zywym”
samowyzwalaczu, samo nacisni¢cie spustu nie $wiadczy bowiem o przejawie
tworczosci, a stanowi jedynie mechaniczne wykonanie poleconej czynnosci.
Problematyka ta nie jest w pelni klarowna — Sad Apelacyjny w Poznaniu przyznat
powodowi stusznos¢ odnos$nie jego zadan do uznania go autorem zdjec, ktore
wykonywal przez stron¢ pozwang stosownie do jej wskazowek, lecz zbyt
ogolnikowych azeby wytaczyly wktad tworczy wykonawcy zdjec.

Pozostate watpliwosci budzi¢ moze kwestia wspottworstwa zdjecia. Nalezy
zbada¢ kwesti¢ wspodlautorstwa zdjecia w przypadku gdy fotografia powstata na
podstawie przygotowanego wczesnie] przez osobe trzecig zalozenia scenicznego
np. fotografii uzytkowej. Wspotautorom przystuguje wtenczas wspolne prawo
autorskie do utworu — zgodnie z podstawowym zatozeniem wielkosci udziatéw do
fotografii s3 réwne, jednakze kazdy z nich moze zazada¢ okreslenia wielkosci
udziatéw przez sad uwzgledniajacy wkiad pracy tworczej. Podobng sytuacjg bytaby

obrobka cyfrowa fotografii wlasciwymi do tego programami komputerowymi
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wykonana przez osobe trzecig: w takim przypadku dochodzi do wykreowania
utworu zaleznego. Zaktadajac, ze ingerencja nie ogranicza si¢ do kosmetycznych i
standardowych poprawek stanowigc za§ znaczne zmiany calo$ci, osoba trzecia staje
si¢ tworcg dziela zaleznego, stanowigcego réwniez przedmiot prawa autorskiego,
jednak bez uszczerbku dla posiadacza praw pierwotnej fotografii. Dalsze
rozpowszechnianie takiej fotografii i komercyjne wykorzystywanie uwarunkowane

bedzie zgoda autora zdjecia bazowego.

Kradziez pomystu czyli plagiat fotograficzny

Coraz czestszym problemem jest odréznienie cienkiej granicy pomiedzy
inspiracjag a kradzieza pomystu na koncept zdjecia. W przypadku sztuki
fotograficznej dodatkowo nalezy rozpatrywaé aspekt: co de facto stanowi
przedmiot uwiecznienia? Zgodnie z art. 1 ust 2! polskiego prawa autorskiego
ochrong autorskoprawng moze by¢ objety wylacznie sposéb wyrazenia, w
przeciwienstwie do idei 1 pomystow. Nie mozna zatem zarzuci¢ innemu
fotografowi naruszen prawa autorskiego poprzez uwiecznianie tych samych
budynkéw publicznych z podobnych lub nawet doktadnie tych samych miejsc.
Zdjec takich nie mozna byloby traktowac jako utwordéw niesamoistnych, albowiem
zwigzek pomiedzy podobnymi fotografiami nie polegtaby na przejgciu tworczych
zawartosci, lecz nawigzywal do cudzej tworczosci nawet poprzez tworzenie ,,w
stylu” innego autora — istniejgcy wczesniej utwoOr innego autora (inspirujacy) nie
jest ani w catosci, a nie w poszczegdlnych warstwach inkorporowany do utworu
nowego (inspirowanego), lecz stanowi artystyczng zachete do jego stworzenia [7].
Jak zauwazyt Sad Apelacyjny w Warszawie: ,,Przez utwor inspirowany nalezy
rozumie¢ zaczerpnigcie watku cudzego utworu, a zgoda autora dzieta inspirujacego
jest zbedna (...) Nawet w razie uznania, iz pozwany $wiadomie wykorzystal
motyw zaczerpnig¢ty z utworu powoda, nalezatoby ustali¢ doktadny zakres cech
indywidualnych jego dzieta, w celu rozstrzygnigcia czy nie stanowi ono wlasnego

indywidualnego utworu” [8].
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Zgodnie z art. 115 ust. 1 polskiego prawa autorskiego, plagiat stanowi czyn
przywlaszczenia sobie autorstwa albo wprowadzenia w biad co do autorstwa
catosci lub czesci cudzego utworu. W przypadku przywlaszczenia sobie autorstwa
fotografii nalezatoby rozpatrywaé ustep drugi cytowanego przepisuU, zgodnie z
ktérym grzywnie, karze ograniczenia albo pozbawienia wolnosci do lat trzech
podlega ten, kto rozpowszechnia bez podania nazwiska twdércy cudzy utwér w
wersji oryginalnej. Takie przypadki spotykamy najczgsciej w przypadku rezyserii
zdjecia. Kradziez pomystu na kompozycje poprzez upozowanie portretowe
(identyczna aranzacja podobnie odzianych modeli z rodzajowo tymi samymi
rekwizytami w tematycznie tej samej scenerii) moze byc¢ traktowane w charakterze
plagiatu (np. stynna afera odno$nie fotografii pary mtodej przywigzanej sznurem do
ustanowionego na polu prostopadle t6zka).

Prawo do wizerunku

Na zakonczenie nalezy podkresli¢, ze wymaganym jest zezwolenie osoby,
ktorej wizerunek zostat utrwalony, przy czym zgoda powinna by¢ zawarta w formie
pisemnej i wyraznie wskazywac¢ do jakich celow fotografia zostata zrobiona oraz
gdzie si¢ ukaze. W razie sporu na drodze sgdowej to osoba rozpowszechniajgca
wizerunek bedzie musiata udowodni¢, ze nie wykroczyla poza zakres uzyskanego
zezwolenia. Nalezy réwniez nadmienié, ze wobec wizerunku osob matoletnich 1
0sOb pozbawionych zdolnosci do czynnosci prawnych wymagana jest zgoda ich
przedstawiciela ustawowego. Natomiast w przypadku braku wyraznych zastrzezen
modela, zezwolenie nie jest potrzebne jesli otrzymal on uméwione honorarium a
pozowanie. Tak samo zgoda nie jest potrzebna w przypadku os6b powszechnie
znanych, o ile fotograf uwiecznil je w zwigzku z pelnieniem przez nie funkcji
publicznych (np. politycznych, spotecznych, zawodowych), a takze wobec 0sob,
ktore na zdjeciu stanowig niewyeksponowany fragment catosci (np. thum podczas

koncertu).

Onexcandpa Ilempenko

JIvsiscvruti HayioHanbHul YHigepcumem
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imeni lseana @paka

BU3HAYEHHS IIOYATKOBOI I[IHU INTOTEKA

Y mpakTuil IIUPOKOTO TMOHIMpPEHHS Halyno 3a0e3NneyeHHs] BUKOHAHHS
3000B’s13aHb 3aCTaBOI0, Y TOMY YHUCIHI i1 pI3HOBUAOM - 1MOTEKOI0.3T1IHO 3 YUHHUM
3aKOHO/JABCTBOM IMOTEKa - 1€ BUA  3a0e3leueHHS BHKOHAHHA 3000B'S3aHHS
HEPYXOMHUM  MaiHOM, [0 BAJIMIIAETHCS Y BOJIOJIHHI  IKOPHUCTYBaHHI
IMTOTEKOMABIIA,3TITHO 3  SKUM  IMOTEKOJEpKaTeib Ma€ TMpaBo B pasi
HEBUKOHAHHS OOPKHMKOM 3a0€3[€YeHOro 1MOTEKOK 3000B'A3aHHS OJIepKaTH
3aJI0BOJICHHSI CBOiX BHMMOI 3a PAaxXyHOK IpeaMeTa IMOTEKU MEePEeBaKHO Iepen
IHIIMMHU KPEAUTOPaMHU LbOTO OOpPKHUKA Yy TOPAJKY, BCTAHOBIEHOMY 3aKOHOM. Y
pa3l HEBUKOHaHHS a00 HEHAJEKHOIO BUKOHAHHS  OOpPXKHUKOM OCHOBHOTO
3000B's13aHHS  1IOTEKO/IEpPKaTeIb BIPABl 33 J0BOJILHUTH CBOIBUMOIHM 32 OCHOBHUM
3000B'I3aHHSAM [UISIXOM 3BEPHEHHSI CTATHEHHA HanpeaMer inoTeku.OmHuM 13
CHOCO0IB 3BEPHEHHS CTSATHEHHS €NpOAak  HANpPWIIOJHUX TOprax |y  Mexax
MpoleAypd BUKOHABUOTO TMpOBa/pKeHHs. 3akoH YkpaiHu «IIpo 3abe3neueHHs
BUMOT KPEAUTOPIB Ta PEECTPaLil0 OOTSHKEHbY Mependayae, 1o y pasi 3a10BOJCHHS
CyJIOM TI030BYy TpO 3BEpPHEHHS CTATHEHHS Ha NpeaMeT 3abe3nedyBajibHOIo
OOTS>KEHHS B PpIIIEHHI CyAy 3a3HA4a€eTbcsl — MOYATKOBA  I[lHA  IpeaMeTa
3a0e3neuyBaIbHOTO OOTSHKEHHS I MOTO TMOJANbIINOl peami3alli Ha MNPUITIOJHUX
TOprax y TOpSAAKY BUKOHABYOTO MpoBakeHHs. [IpoTe mocrtae mutaHHs — 10
caMe po3yMi€ 3aKOHOJaBellb IiJl 3a3HAYEHHSM MOYAaTKOBOI I[IHU.Y CYAOBIN Mpak-
THUIIl HEMAE €IHOCTI MO0 BUPIIIEHHS IMUTAHHS PO KPUTEPIi, SAKI TOBUHEH 3aCTO-
COBYBaTH CyJ, BU3HAYalOYM MOYaTKOBY IiHy. O/HI Cyau BH3HAYAIOTh MOYATKOBY
I[IHy, YpPaxOBYIOYHM Ty BapTICTh, SKYy CTOPOHM BXKE Y3rOJWIA B JOTOBOPI
imoTeku.IHII CyaM BCTaHOBIIOIOTH IMOYATKOBY IIHY 3@ pe3yJbTaTaMU OLIHKH,
MPOBECHOI HE3AIC)KHUM OIiHIOBaYEeM Ha JIaTy Tpe] sIBJICHHS T030BY 110 CyIy abo

Ha JJaTy YXBaJCHHS PIIICHHS PO 3BEPHEHHS CTATHEHHS Ha MpeAaMeT imoTeku.Jleski
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CyAW 3a3Ha4yaloTh Y PE3OJIOTUBHIA YaCTHHI pIIICHHs, 10 IIOYaTKOBa IliHA
BCTAHOBITIOETHCS Ha PiBHI, HE HIDKYOMY 3a 3BUYAMHI I[IHM HA IICH BUJ MaiiHa, Ha
MIJCTaBl OLIHKH, MPOBEACHOI CY0’€KTOM OI[IHOYHOI MISUTBHOCTI — HE3aIC)KHUM
EKCIIepTOM, Ha CTa/Iii OIIHKK MalHa ITiJ1 Yac MPOBEICHHS BUKOHABUMX Aiil. [lyist BU-
PIIICHHS AaHOTO MUTAHHS IMEPII 32 BCE BAPTO 3BEPHYTHUCS TOHOPMATHUBHOTO Ta (i-
JIOJIOT1YHOTO TAyMadeHHs MOHATTSA “HiHa’”. 3rijHo 3 3akoHOM Ykpainu “IIpo 1iHu i
[[IHOYTBOPEHHS 11€ BUPAKEHH Y IPOIIOBIK (POpMi €KBIBAJICHT OJMHUII TOBapy. B
JiTepaTypl MU MOKEMO 3HAWTH 1 1HIII BUSHAUYECHHSI, HAIIPUKIIa, BiaAnoBiaHO 10 Cy-
JacHOI MMpaBHUYOI SHIUKIIONE I 3a penakiiero 3aiuyka O. B., miHa — 11e rpomiose
BHPAXEHHS BapTOCTI TOBApPY, a 3riAHO 3 AKaJACMIYHIM TIIYMauyHUM CIIOBHUKOM YK-
paiHChKOi MOBH II€ BapTiCTh TOBAapy, BUPAKEHA B rpoiioBux oauHugx.[Ipore Bci
[l BU3HAYEHHS PO3KPHUBAIOTH MOHATTA LIHU Yepe3 IpolioBe BUpaxkeHHs.L{iHa mpe-
JIMETa 1MOTEKH BCTAHOBJIIOETHCS B CAMOMY JIOTOBOPI - BIJIMOBIIHO 70 4. 6 cT. 5 3a-
koHy «IIpo imoTeky» BapTiCTh MpeaMeTa IMOTEKH BU3HAYAETHCS 3a 3TOJI0I0 MIXK
1MOTEKO/IaBIEM 1 1MOTEKOIepKaTeIeM a0o0 IUIIXOM MPOBEACHHS OLIHKU MpeaMeTa
1ITOTEKH BIAMOBIIHUM CYO'€KTOM OI[IHOYHOI JiSJILHOCTI Y BUIIAJIKaX, BCTAHOBJICHUX
3aKOHOM a00 JOTOBOPOM. SKIIO i Yac po3Tysay CIpaBu CTOPOHH 3 TaKOIO OIliH-
KOO MOTOJIKYIOTBCS, TO CyJ HE Mae€ MiACTaB ii He OpaTH 0 yBaru, OCKIJIbKH BOHA €
YMOBOIO JIOTOBOPY. SIKIIO MiXK CTOPOHAMH BHHHKAE CIIP IT0J0 TaKOi OIIHKH, TO
3QJIKHO BiJ] TOTO, SIKa CTOPOHA il OCTIIOPIOE, 111 CTOPOHA 3000B'sA3aHa JTOBECTH 1H-
M po3Mip, 30KpeMa 3asiBUTH KJIOMOTAHHS MPO MPU3HAYEHHS Ta MPOBEJACHHS BiJl-
MOBITHOT CY/I0BOI €KCIEePTU3U. TaKMM YMHOM, 3 YpaxXyBaHHSIM ITOJIOKEHHS YaCTHHHU
moctoi ctarti 38 3akony Ykpainu "lIpo imoreky" miHa mpojaaxy mpeameTa 1rnoTe-
KM BCTAHOBIIIOETHCS 3a 3rOJIOI0 MIXK 1MOTEKOJABIEM Ta iMOTEKOJepkKaTeaeM, a y
pasi BiICYTHOCTI TaKoi 3roJI1 - Ha IMiJCTaBl OLIIHKA MaiHa Cy0'€KTOM OI[IHOYHOT -
AJBHOCTI Ha PIBHI, HE HMKYOMY 3a 3BHYAlHI I[IHM Ha Led BUA MaiHa.Y pasi
HEBUKOHAHHS IIi€l yMOBHM IMOTEKOJAEpKaTelb HECe BIANOBITANBHICT MEpen
IHIIMMHU 0cO0aMu 3riIHO 3 MPIOPUTETOM Ta PO3MIPOM iX 3apPEECTPOBAHUX MPAB YU
BHMOT Ta MepeJ] iIMOTEKOAAaBIIEM B OCTAHHIO YEPry 3a BIAIIKOAYBAHHS PI3HUIN MIX

I[IHOIO MPOJaXy IpeAMeTa IMOTEeKH Ta 3BUYANHOIO I[IHOK Ha HHOTO. Y BUIAJIKY
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3aCTOCYBaHHSA MPOLEAYPH MPOAAXKY MPEAMETa 1MOTEKH MIJISXOM MPOBEACHHS MPH-
JIOJTHUX TOPTiB, HABITh 3a HASIBHOCTI 3TOJM CTOPIH IIOAO MOYATKOBOI IIHUA TPOJa-
Ky TpeaMera IMOTeKH, MOYaTKOBA I[iHa TaKOTro MPOJaKy MOBHHHA OyTH BCTaHOB-
JieHa Ha MiJCTaBl BUCHOBKY Cy0'€KTa OILIIHOYHOI JISUTBHOCTI MPO OIIHKY MaiiHa,
OCKLUIBKH BIAMOBITHO 10 YaCTHHH JIpyroi cTaTTi 43 3akony Ykpainu "[Ipo imoteky"
MOYaTKOBA I[iHA MPOAAXy HE MOXe OyTH HIK4YO0I0 3a 90 B1ICOTKIB BapTOCTI MaiiHa,
BHU3HAUEHOI IUISIXOM MOTO OLIIHKH.

Y chopaBi mpo 3BEpHEHHS CTSATHEHHS Ha TNpeaMer imoteku Ne6-
61uclSanensuiitnuii cyA, 3 BHUCHOBKaMH SIKOTO TIOTOAMBCS ¥ CyA KacaiiiHOi
1HCTaHLli, TPUIAHAB PILIEHHS NPO 3BEPHEHHS CTATHEHHS HAa MPEIMETH 1MOTEKU
HUIAXOM IX HpoJaky Ha MyONIUHUX TOprax y MeXax IMpoLEeIypd BHUKOHABUYOIO
MPOBA/KEHHS 3a IMOYaTKOBOIO I[IHOIO, 10 BCTAHOBIIOETHCA HA PiBHI, HE HUKUYOMY
3a 3BMYAlHI I[IHW Ha el BUJ MaliHa, Ha MIJCTaBl OIlIHKH, ITPOBEJCHOI Cy0'€KTOM
OI[IHOYHOT JISUTLHOCTI (HE3aJeKHUM E€KCIIEPTOM) Ha CTajlii OLIHKK MaiHa IiJl 4ac
MPOBEICHHS BUKOHABUMX Aiil. IIpy 1pomMy, mocHiIalouuch Ha 3arajlbHUM pO3MIp
3a00proBaHOCTI HE 3a3HA4YMB BCIX HOro CKJIQJ0BHX, IO MIJJISATAIOTh CIUIATI
IMTOTEKOAEPKATEN0 3 BAaPTOCTI MpEeAMETa I1MOTEKH, a TAaKOX IOYAaTKOBY IIHY
npeaMeTa IMOTEeKU Jig MOro MOJAibINoi peanizallli, BU3HAYEHOI BIJIMOBIAHO 0
yacTuHU 1moctoi ctatTi 38 3akony «IIpo imoteky».IlIpote BepxoBHuuii cyn Ykpainu
BUPIIIUB, IO MOCUJIAHHS anesiiHOTO Cyly Y PEe30JI0TUBHIN YaCTHHI PIIICHHS HA
BU3HAYEHHSI TTOYATKOBOI I[IHU MIPEAMETY IMOTEKH i 4ac 31HCHEHHS BUKOHABYOTO
MPOBA/KEHHS, CylnepeunTh BuMoram crareit 39 ta 43 3akony «lIpo imoreky».
Buxoasuu 31 3MICTy MOHATTS «L1HAa», K (POPMU TPOLLIOBOTO BUPAKEHHS BAPTOCTI
TOBapy, MOCIYT TOIIO, aHam3y HOpM ctateit 38, 39 3akony «IIpo imoTeky» cyaoBi
najaTd y LUBUIBHUX Ta Tocnojapchkux crpaBax BepxoBHoro Cyny VYkpainu
JUUTIUTA IO TIPAaBOBOTO BHUCHOBKY, 110 y po3yMiHHI HOpMHE cTatTi 39 3akony «IIpo
IMTOTEKy» BCTAHOBJICHHS ITOYATKOBOI I[IHM TMPEAMETY IMOTEKH Y TPOIIOBOMY
BUPAKEHHI BU3HAYAETHCA 3a MPOLEAYPOI0, Mepen0avyeHol0 YaCTHHOKO IIOCTOIO

ctatTi 38 11bOTO 3aKOHY.
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BaxxnuBUM acnekToM MO JaHOMY MUTAHHIO € T€, [0 MOYaTKOBA I[iHA Mpe.-
MeTa IMOTEeKH He OepeThCsl A0 yBaru CyJOM y pasi 3asiBICHHS MMO30BY MPO 3BEPHEH-
HSl CTSATHEHHS Ha MpeaMeT 1MOTeKW IUIAXOM Mepenadi 1moTeKoJIepKaTelio mpapa
BJIACHOCTI Ha HBHOTO, OCKUIBKH 3TiaHO 13 4. 3 cT. 37 3akony Ykpainu «IIpo imote-
Ky»IlmoTeKoAepKaTelb Ha0yBae MpeaMeT IMOTeKH Yy BIACHICTh  3a BapTICTIO,
BHU3HAYECHOIO Ha MOMEHT Takoro HaOyTTs Ha MiACTaBl OLIHKH IMpeaAMeTa 1MOTeKU
cy0'€KTOM OITIHOYHOI JiSTTLHOCTI.

Otrxe, y po3yminHi HopMmu cT.39 3akony VYkpainu «lIpo imoTeky»
BCTAQHOBJICHHSI TOYATKOBOI I[IHM NpeaMeTa IMOTEeKH y TPOIIOBOMY BHPaKEHHI
BH3HAYAETHCS 3a MPOLETYPOI0, Iepe0aueHO0 YacTUHOW 6 ¢T.38 BHUIllE3a3HAUYECHO-

ro3aKoHy.

Hamania Ilycmoea

Jlvgiscokuti HayionanvHul yHieepcumem imeni leana Opanxa

3AKOHOJABYE PEI'YJIIOBAHHA ITPABA HA IH®OOPMAIIIO,
OCOBUCTI MAIIEPU TA TAEMHUIIO KOPECIIOHJIEHITIT

BupimansHy posib y cydacHOMY CycHiIbCTBI Bigirpae iHpopmariiis. CboroiHi
B)K€ HE BUHHMKAE JKOJHUX CYMHIBIB, IO KHUTTS HEMOXJIMBE B 1HPOpMaILiitHOMY Ba-
Kyymi. B yMoBax moOynoBu mpaBoBoOi Jep>kaBu 1H(GOpMAIIis, IK BaXKIUBHI pecypc
CyCH1JIbCTBa, HAOYBa€ BCe OLIBIIIOTO 3HAYCHHS.

3 oxHoro OOKy, MpaBo Ha iH(OpMAIII0 € 0COOMCTUM HEMalWHOBUM IMPaBOM
¢b13ugHOi 0codu, ske nependaydeHe cr. 302 11K Ykpainu, a 3 iHmoro —iadopmariis €
00’exToM 1uBUIBHOTO MpaBa (cT. 200 LK Ykpainn).

Koxna monuna kopuctyerbes iHdopmartiero. [IpaBo Ha iHbOpMariito € oa-
HUAM 13 TPUPOJHUX TIpaB JIIOJUHU, TOMY BIJHOCHHH IIOJ0 OJIEpKaHHS, PO3-
MOBCIOJIKEHHS Ta 3aXUCT 1HGOpMAIlii MOBUHHI OYTH YperyjaboBaHl 3aKOHOM BIAMO-
BIJIHO JI0 Cy4aCHUX YMOB MPABOBOI PEAbHOCTI, 13 IUM MIPaBOM TOB’s3aHi MPaBO Ha

OCOOUCTI Marnepu 1 IpaBo Ha TAEMHUIIIO KOPECTIOHACHIIIT, /e 1H(popMallisd BUCTyA€E
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PEeIMETOM KX MPAB.

[TpaBo KOXHOTO rpOMaJTHUHA BUTHHO 30MpaTu, 30epiraTu, BUKOPUCTOBYBATH
1 TomMproBaTH 1H(OpPMaII0 yCHO, MUChMOBO, a00 B 1HIIUK CIOCIO 3aKpIILIIIOE
Kouncrutyuia Ykpainu (4. 2 cT. 34).

JonaTtkoBe peryntoBaHHsi mpaBa Ha iHgopmamniro (4. 1 ct. 302 11K Vkpaiuun)
3niicHIoeThCsl 3akoHamu Ykpainu «IIpo iHpopmariron, «IIpo iHpopmaliiiHi are-
HTCTBa», «IIpo npykoBani 3aco6u macoBoi iH(popmarii (mpecy) B Ykpaini», «IIpo
TenebadeHHs Ta paJiloMOBIICHH Y, «IIpo aepkaBHY HiATPUMKY 3aco0iB MacoBOi
iH(bOopMaIlii Ta COllaTbHUM 3aXUCT KypHATICTIBY, «IIpo nep:kaBHYy TAEMHULIION.

[Ipu upomy y 4. 2 cr. 302K Ykpainu BcTaHOBIEHO OOMEKEHHS L[HOTO Ipa-
Ba —30UpaHHs, 30epiraHHs, BUKOPUCTAHHS 1 MOMUPEeHHs 1H(opMaIllli mpo ocoducrte
KUTTS (13UIHOT 0coOu Oe3 ii 3roJIu HE AOMYCKaIOThCs, KpiM BUMAAKIB, BU3HAYEHUX
3aKOHOM, 1 JIMIIIE B IHTEpecax HAI[IOHAJIIbHO1 0€3MeKH, EKOHOMIYHOTO J00pOOyTY Ta
IpaB JIIOAUHH.

[{uBUIbHMI KOJEKC YKpaiHu 3000B’s3y€ (Pi3MuHy 0coOy, AKa MOUIMPIOE 1H-
dbopmairito, mepeKoHaTUCs B ii TOCTOBIPHOCTI. J{oCTOBIpHOIO BBaXKa€ThCs 1HGOPMA-
IIis1, SIKa BIAMOBIAAE JIMCHOCTI.

Crarta 10 €Bponeiicbkoi KOHBEHIIT PO 3aXUCT MPaB JIOAUHU 1 OCHOBOIIO-
JIO’)KHUX CBOOOJ| TapaHTy€ MPaBO Ha CBOOOJY BUPa)KEHHS MOTJISAIIB Ta MPaBO HA
oTpumanHs iHpopmarlii. OTxe, CB000/1a CJI0BA PO3TIIAIAETHCS K OJIHA 13 TOJIOBHUX
OTI0p JIEMOKPATUYHOTO CYCHUIBCTBA 1 € OCHOBOIIOJIOKHOIO YMOBOIO, SIKa CIYTY€ HO-
ro Mporpecy 1 camopeaizanii KOXHOTo 1HAUBIIA.

[Ile ogHMM rapaHTOM IpaBa Ha OCOOMUCTE KUTTS € MPaBo Gi3N4YHOI 0cO0U Ha
ocobucti manepu. Crarrs 303 [IK Ykpainu MiCTUTB miepesik 0cCOOUCTUX MarepiB,
Ha3UBalO4Yu JOKYMEHTH, ¢oTorpadii, MOJACHHUKH, 1HII 3alIUCH, OCOOMCTI apXiBHI
Marepianu. Bapto 3a3HaunTH, 1110 11 NEPENTIK HE € BUYSPITHUM.

3MicT mpaBa Ha 0COOUCTI Marnepu OXOILUTIOE MPABO aBTOPCHKOT MPUHAIECKHOC-
T1, TOBHOBAYKEHHS 10 KOPUCTYBAHHIO 1 PO3MOPSHKEHHIO MaTeplaJbHUM 00’ €KTOM

ObOI0 ITpaBa, I[I/ICHO3I/ITI/IBHi ITIOBHOBAXXCHHAI.
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[Ilomo po3nopsiKeHHsT OCOOMCTUMU TMarnepaMu caMoro (pi3MYHOK 0c00010,
K1 BOHU HAJIEkKATh 1 sIKi € 11 BIACHICTIO, ICHY€ OKpeMa HOopMa KoJeKcy — cT. 304
K Vkpainu.

Kpim Toro, ocobucTi mamnepu (izuanoi ocodu, ki nmepeaai 10 Goxmxy 6161i-
oTek abo apxiBiB, MOXYTh OyTH MPEAMETOM BUIBHOTO O3HAWOMJICHHS Ta BHKOPHC-
TaHHsS, 30KpeMa MUISXOM OIMyOJIiIKyBaHHS. 3aKOH BHMMara€e B TaKOMy pa3sl J1ojep-
KaHHS MpaB camoi (Hi3ngHOi 0cOOH, SKili BOHM HAJIEKATh, a TAKOXK 1HIIOT (Hi3UIHOT
0co0H, 0OCOOUCTOTrO KUTTS AKOI CTOCYIOThCS IIl Hamepu. Y pasi cMepTi Ha3BaHHUX
¢i3nuHNX 0Ci0 — Mo/IepKaHHs MpaB IXHIX JITeH, BAOBU (BIIBIIA), SIKIIO X iX HEMAE,
— 0aTbKiB, OpaTiB Ta cecTep, y BUIAJIKY, KOJIU 1HIIIE HE BCTAHOBJICHO JOTOBOPOM, Ha
mifIcTaBl sSIKoro Oyyu mepeaani ocobucti nmanepu. OOMeKeHHS MpaBa HA 03HANOM-
JIEHHS 3 OCOOMCTMMH Tamnepamu, [kl nepenasi 10 Gouay 010miorek ado apxiBiB,
MaloTh MICTUTHCS JIMIIE y crieniaibHux 3akoHax (cT. 305 LUK Ykpainm).

Bianosinuo 1o ct. 31 KoHctutynii YKpaiHu KOKHOMY TapaHTYEThCSI Ta€M-
HULS JUCTYBaHHS, TeJe(POHHUX PO3MOB, TeierpadHoi Ta 1HIIOI KOPECHOHJIEHIIII.
BunsTku MOXyTh OyTH BCTAHOBJICHI JIMILIE CY/JOM y BUIAJKaX, Mepe0ayeHnx 3a-
KOHOM, 30kpeMa cT. 306 LIK Ykpainu.

O0’eKTOM MpaBa HA TAEMHHMIIO KOPECHMOHJAEHUII € PI3HOTO POAY AOBIIAKU
PO TIOIITOBI 1 TenerpadHi BiAIpaBiIeHHs, TeaehOHHI pPO3MOBH, K MOXKYTh BUIA-
BaTHCS MIANPUEMCTBAMU 3B’SI3KY JIMILIE BIANMPABHUKY, aJpecaTy, 0cooi, sika Opaia
y4acTh y TenedoHHI po3MOBi, a0OHEHTY TeiaedOHHOI MEPEkKi Yu iX MpencTaBHU-
KaM.

[Tin «ooBiAKaMu» po3yMitOTh 1H(OpPMAII0 PO 3MICT KOPECHOHEHLIT, PO
0Ci10, K1 CKOPUCTAIUCS TTOCTYyTraMy OpraHiB 3B’ 3Ky, PO HAsIBHICTh YU BIICYTHICTh
KopecnonaeHiii. JIuctu, Tererpamu TOIIO € BIACHICTIO aapecaTa. [IpaBo Ha Taem-
HUII0 KOPECHOHJICHIIIT Mae aOCONIOTHUN XapakTep, TOMY CyO’€KTaMu, sKi 30-
00B’s13aH1 30epiraTv TAEMHHUIIIO KOPECTIOHEHITIT, € HEBU3HAYEHE KOJI0 OCi0.

OTtxe, cT. 306 UK Ykpainu, Tak camo sik cT. 8 €Bporneiicbkoi KOHBEHIIIT Mpo
3aXUCT TMPaB JIIOJUHA 1 OCHOBOIIOJIOKHUX CBOOOJI BU3HAYAIOTh MPUHIIAII CBOOOIH

KopecnoHieHlli. BiH cTocyeThcs, 30KkpeMa, BiNPaBIEHHS MPUBATHUX, OCOOMCTUX
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a00 CIMEMHMX JIUCTIB, a TaKOX TeJerpaM 4 HaBiTh 30epiraHHs MarepiajiB abo
«TPEAMETIB, 0 MOKYTh HaJIEKATH JI0 KaTeropii KOPECIOHACHIIIT».

OOMeXeHHSI LIbOTO MpaBa MOXKIIMBE 3 METOIO 3amoOiraHHs 37104YMHOBI ab0
3’sicyBaHHS OOCTaBUH MiJ Yac PO3CI]iTyBaHHSI KPUMIHAJIBHOI CIIpaBH JIMIIE 32 Bif-
MOBITHUM JTO3BOJIOM CYIy, SIKIO 1HIIMMH CIIoOcOO0aMu ojaepraTtu iHdopmarliito He-
MO>KJIHBO.

MoskHa 3poOUTH BUCHOBOK, 110 1H(GOpMAIisS SK 00’ €KT IUBIIBHUX MPABOBI-
HOCHH BIJIPI3HIETHCS BIJ MpaBa JIOJIWHU Ha 1H(OpMaIIii0, 0COOUCTI Marnepu 1 TaeEM-
HUITI0 KOPECTIOHEHITIT sIK 0COOMCTUX HEMaWHOBUX TIPaB, SIKi € HEBIJ €EMHOIO Yac-
THHOIO TIPABOBOTO CTATYCY JIFOAMHH Ta rapaHTyrOThCsl KoHcTuTytiero Ykpainy.

bozoana Cenuumun

JIvsiscokuti Hayionanoruuu ynisepcumem im. 1. @panka

MIZ’KHAPOIHO-ITPABOBA OXOPOHA CYMI’KHUX ITPAB

[TpaBo 1HTENEKTyalbHOI BIACHOCTI OXOPOHSETHCS SIK HA HAI[IOHAJIBHO-
My, TaK 1 Ha MDKHapoJHOMY piBHsAX. KOHBEHIi, IO pEryiaolTh BIIHOCHHH
cy0’€KTIB aBTOPCHKOIO IpaBa, po3podmsuincs 13 XIX cr. HaykoBo-TexHIuHUNA TpO-
rpec XX CT. 3yMOBUB PO3IIMPEHHS KoJia 00’ €KTIB MPaBOBOi OXOPOHU Ta 3yMOBUB
noTpedy po3po0JieHHS HOBUX (POPM MIKHAPOIHO-TIPABOBOT OXOPOHU IpaBa 1HTEIe-
KTyaJbHOI BIACHOCTI. YHACTIAOK 11boro 1967 p. Oyio ctBopeHo BeeciTHio opraHi-
3alito iHTeNeKkTyanbHoi BiacHocTi (BOIB), sika BogHOUYaC € aAMIHICTPAaTUBHUM Op-
raHoM bepHcbkoro coro3y. Jlo 1HTeNneKTyaabHO1 BIACHOCTI BIAHOCATH SIK IIpaBa aB-
TOPIB, TaK 1 CyMIXkHI MpaBa, SKUMU BOJIOAIIOTH BUKOHABII TBOPIB, BUPOOHHUKHU (O-
HOTpaM Ta oprasizaiii egpipHoro 1 KabeJIbHOTO MOBJIECHHS

Jlo MiKHApOIHUX aKTIB, IO PETYJIOITH chepy CyMIKHHUX TMpaB, Haje-

’KaTh HACTYIIHI:
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o MixHaponHa KOHBEHISI MPO OXOPOHY IHTEPECiB BHUKOHABIIIB,
BUpPOOHMKIB (pOHOTpaM, opranizaiiidi mMoBieHHs (Pumchka xoHBeHIis, 26
»oBTHs 1961)

o KonBeH1isi mpo 0XOpoHy 1HTEpeciB BUPOOHUKIB (DOHOTpaM Bif
HE3aKOHHOTO BiITBOpeHHs ixHiX (poHorpam (JKeHeBchbka KOHBEHIIis, 29 xo0-
BTHs 1971)

o KouBeH11is1 PO pO3MOBCIOKEHHS] HECYYUX MPOTpaM CUTHAIIB,
0 MepenarThbest yepe3 cymyTHuku (bprocenbchbka xoHBeHIliss, 21 TpaBHS
1974)

o VYroga B pamkax CHJI mpo cniBpoOITHHIITBO y Tally31 OXOPOHH
aBTOPCHKOTO IMpaBa 1 cyMiKHUX MpaB (24 BepecHsa 1993; 00’eqnana 11 aep-
KaB)

o VYroga npo coiBpOOITHHULTBO IMOAO MPUIMHEHHS IPaBOIOPY-

meHs y cepi iHTenekryanbHoi BiacHocTi (MockBa, 6 6epesns 1998)

Jlo 00’€kTiB CyMIKHUX MpaB HaJeKaTb BUKOHAHHS, (POHOTPAMH, TEpe-
nadi B epip, mepegadi opranizaiiiii KabeJabHOTO MOBJICHHS Ta 1HII 00’ €KTH, BigHE-
CEHI JI0 TaKUX HaAIllOHAJIbHHUMHU 3aKOHAMHU.

[lizcraBn HagaHHS OXOPOHHM BIAPIZHSAIOTHCA 3aJIGKHO BIJ TOTO, SKUM
cy0’ekTaM BOHa HajaeThbesa. OXOpoHaA MpaB BUKOHABIA mnepeadaueHa cr. 4 Pumce-
KOi KOHBEHIIT 3a HasBHOCTI OJHI€I 3 HACTYITHUX YMOB: BUKOHAHHS MaJI0 MICIIE B
IHIIIM JOTOBIPHIN JepXkaBl; BUKOHAHHS BKJIIOYEHE B ()OHOTrpamy, 0 OXOPOHSETh-
csi Ha migcTtaBl KOHBEHIIlT; BUKOHAHHS HE 3amucaHe Ha (OoHOTpaMmy, pO3MOBCIOJI-
KYETHCS IIIIXOM Tepeaadl B edip, 110 0XOpoHseThes 1i€t0 KoHBeHTIi€TO.

[lincraBu HajgaHHS OXOPOHU BUKOHABLSIM (pOHOTpaAMM IMepeadayeHi CT. 5
Pumchkoi konBeHIlii. KpurepissMmu 0XOpoHH € HaIllOHATBHICTH BUPOOHUKA, MICIIE
MIEPIIOTro 3BYKO3AMUCy Ta MicIie mepiioi myosmikaii. JKeHeBcbka KOHBEHITIS BUKO-
PHUCTOBYE JIUIIIE KPUTEPIN HALIOHATBHOCTI BUPOOHUKIB (POHOTPAM.

[TimctaBu HagaHHS OXOPOHM TEpenadaM opraHizaiii edipHOTO MOBIICHHS

3aKpirieHi B ¢T. 6 PuMchbkoi koHBeHIlii. HeoOxigHe noTpuManHsl Oyab-gKoi 3 Ta-
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KHX YMOB: IITa0-KBapTUpa OpraHizalii MOBJIEHHS Ma€ 3HAXOAUTHUCS HA TEPUTOPIT
JIOTOBIPHOT JIep>KaBU; Ha TEPUTOPIi JTOTOBIPHOI AepaBU 3HAXOAUTHCS MEpeaBady,
3a JIOIIOMOT'OI0 SIKOTO 3/IHCHIOETHCS Mepeiada B edip.

HarioHanbsHuMil IPUHIAIT € OCHOBHUM Y cepi cyMikHEX mpas. Moro momos-
HIOIOTh BUMOTH 0OOB’SI3KOBOTO HAJIaHHS MIHIMAJILHOTO O0CATY MpaB BUKOHABIIM,
BUpOOHHKaM (pOoHOTpaMM Ta opraHizallisiM MOBJIeHHS. JKeHeBCchbka KOHBEHIIIs, 3a-
KPIMUBIIH 3arajbHi 3000B’13aHHSI OXOPOHSTH 1HTEpeCH BUPOOHUKIB (POHOTpaM, K1
€ TPOMaJITHAMU 1HIIMX JIePKAB-yUaCHUIIb, BiJl BATOTOBJICHHS KOMiN 0€3 3roau BU-
poOHMKa 1 BiJ BBE3CHHS TaKUX KOIIH, SKIIO BOHO 3/IWCHIOETHCS 3 METOIO
PO3IOBCIOJIKEHHS cepe/l MyOJIiKH, a TAKOXK B1J] PO3MOBCIOKEHHS IIUX KOMIN cepet
nyOmiku. Taka 0XOpoHa MOKe 3/11iCHIOBATHCS Oyb-IKUMH IPaBOBUMHU METOAAMU
Ha PO3CyJ JepKaBU-YUaCHHIII: SIK 32 JOIIOMOTOI0 HaJlaHHS aBTOPCHKOTO MpaBa Ta
IHIIUX TMOJIOHUX TpaB, TaK 1 MUISLXOM 3aXHUCTY Bl HEIOOPOCOBICHOT KOHKYPEHINT
YM 3aCTOCYBAaHHSI KpPUMIHAJIbHUX CaHKIIIH.

MiHIMaJIbHUIA CTPOK 3aXHUCTY CTAaHOBUTH 20 POKIB 3 OCTAHHBOTO MICALS POKY
3IACHEHHS 3amucy. SIKIO Jep)kaBa BUMarae CIIBBIIHOIICHHS TakuX (OpMallbHO-
CTEH, SIK YMOBH 3aXUCTy CYMDKHHUX IpaB 110JI0 PoHOTpaMm, 11e 3a0e3MeuyeThCs, K-
[0 yCl KOMEpIUIKHI KOmii Ommy0iiKoBaHOT ()OHOrpaMu 4M il YIaKOBaHHS MICTATH
3HaK «P» Ta mary nepmioi myOumikarii. Ko Komii He MICTSITh Ha3BU BUPOOHHKA YU
Moro JineHsii, 3ayBara TakoX Ma€ BKJIIOYATH 1M s BJIACHHKA IpaB YU BUPOOHUKA,
AKIIO KOMIi YM yIaKyBaHHs HE 3a3HAYaloTh MEPIIOro BUKOHABIIA, 3ayBara MOBUHHA
TAaKOX BKJIIOYATH 1M’s 0cOOM, IO BOJOJI€ MpaBamu BukoHaBls. [lorosip BOIB
KOHKPETHU3YE 111 TIOJIOKEHHS Ta MOBHICTIO 3a00poHse Oyab-aKi (OpMaTbHOCTI, 1110
MOXKYTbh BUCTYIIaTH YMOBAaMH JiJisi HAOYTTS Ta BUKOPUCTAHHS CYMIKHUX TPaB.

OTxe, 3aXUCT CYyMIKHUX MpaB — 11e A00pe BIJIaro/KEHU mpoiec, mo cdo-
PMyBaBCsl Y pe3yJIbTaTl TEXHOJIOTIYHOTO MPOTPECy Ta MOTPeOH 3alOBHUTH MpOra-
JUHU y MIKHAPOIHO-TIPABOBUX 1HCTPYMEHTAX, MOKIMKAHUX BPETYIhOBYBATH Cde-

Py IHTEJEKTYyaJIbHOI BIACHOCTI.
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T'acak A1.B.
JIvsiscokut HayionanbHuul yYHigepcumem

imeni lseana Opanka

IMPABO ITIO3UBAYA HA YUYACTH Y CYJOBY 3ACIJIAHHI B
IIUBLJIBHIN CITPABI

VY 1opunuHIA JiTepaTypi 4acTO OOrOBOPIOETHCS MUTAHHS JT0OPOCOBICHOCTI
3MIIACHEHHS! CTOPOHAMHM CBOiX IMpolecyalbHuX mpas. OIHUM 13 MIpaB, SKUM HaJlije-
H1 0c00H, 5IK1 OEpyTh y4acTh y CIIpaBl, € y4acTh B CyJA0BOMY 3acigaHHi (4. 1 cT. 27
HITK VYkpainu). CTOpoHH MOXKYTh peaii3oByBaTH 1€ MpPaBO HA BIACHUI PO3CY.:
Opatu ydacTh y cpaBl 0COOMCTO, OpaTh y4acTh y CHpaBl yepe3 Mpe/icTaBHUKA, a00
K B3arajii He OpaTH y4yacTh y CIpaBl 4YM MOJIATH 3asBY PO PO3TJISA] CIpaBu 3a iX
BIJICYyTHOCTI.

[IpaBOBI HacIIAKM BUYMHEHHS CTOPOHAMHU BIJIMOBIJHUX MPOLECYyaIbHUX 1A
MOXXYTb OYTH PI3HUMH: y pa3l HESBKU BIINOBIa4a, SKUI HAJIEKHUM YMHOM I1OBI-
JOMJICHUH 1 BiJ] IKOTO HE HAAIMIIIIO 3asiBU MPO PO3IJIS CIIPaBU 3a KOO BIJCYTHOC-
Ti, 3a nependadenux ct. 224 HIIK Ykpainu yMoB, CyJl MOXKE YXBaJIUTH 3a0YHE pi-
IMICHHS; y pasi, K0 HaJeXKHUM YMHOM IOBIJIOMJICHUIN TO3WBay TMOBTOPHO HE
3'IBUBCS B CYJIOBE 3acClJIaHHsI, SIKIIO BiJl HbOI'O HE HaMAIMIUIA 3asBa MPO PO3IJISIA
CIIpaBU 3a MO0 BIJICYTHOCTI, CyJl BIIpaBl 3aJUIIMTH MO30B 0€3 po3risay (CT. CT.
169, 207 LIIK Ykpainn).

Bignosigxo g0 4. 2 ct. 158 HIIK Ykpainu, ocoba, sika 6epe yuacTb y CIpasi,
Ma€ TMPaBO 3asBUTH KIIOTIOTAHHSI PO PO3IJISI CIIPABU 3a ii BiZICYTHOCTI.

SIK1110 YMHHUM 3aKOHOJIaBCTBOM Y KpaiHH, sIK TTO3MBaY, TaK 1 BIAMOBIIaY, Ha-
JJICHUH TTpaBOM TI0JIaTH JIO CYy 3asBY MPO PO3IJISI CIIPABH 3a MOTO BiFCYTHOCTI 1
TaKMM YMHOM He OpaTu ydacTh y CYJOBHX 3aCiTaHHSX, YU MOXKE CyJl BCE XK OTPH-
MaTH OCOOUCTI MOSACHEHHS CTOPOHU? AJIKE MOKEMO YSIBUTH BUIIAJIOK: 10 Cyay Ha-
JIXOUThH TI030BHA 3asBa, sKa 3a 3MicToM Ta ¢opmoro Biamoimae Bumoram [[ITK

VYkpainu, pa3oM 13 3asiBOIO IMO3UBava MPO PO3TJIIA 1I1€1 CIPaBU 32 HOTO BiJICYTHOCTI.
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Cyn BiAKpUBa€e MPOBAKEHHS, HAJCHIIA€ KOMIIO MO30BHOI 3asiBU Pa30oM 3 YXBaJlOIO
CyZly TIpO BIIKPUTTS IPOBA/HKEHHS BIAMNOBIIady, a Bl OCTAHHBOTO HA aJIpeCy CYyAy
HAJXOJUTH 3asiBa PO PO3IJISL CIIPABU 3a BIJICYTHOCTI Bi/NOBiIaya. 3aJHIIATH TO-
30B 0€3 pO3MIIsIly UM YXBaJUTH 3a0YHE PIIICHHS CYJ, 3T1HO 3 IMIIEPAaTUBHUMHU BH-
moramu LIIIK Vkpainu He BnpaBi, BUTpeOOBYBaTH Oy/b-sKi JOKa3W 3 BIACHOI 1Hi-
I[IaTUBH CyJ Takox He Moxe. YuaHa penakiis LIITK Ykpainu qo3Bossie cyay po3r-
JSAATU CHpaBy Ta YXBAJIUTH PIIICHHS 3a HassBHUMH y HiM JoKa3amMu. Aje uu Oyne
11e TIOBHUM, BCEOIYHUM 1 00'€KTUBHUM JIOCTIIKEHHSIM 0OCTaBUH CITPaBH?

OCKUIBKH caMe IT03MBay MOBHHEH JOBECTH T1 OOCTABUHM, HA K1 BiH MOCHJIA-
€THCS B ITIO30BHI 3a5B1 SIK Ha M1JICTaBU CBOiX BUMOT, METOIO III€1 CTATTI € MPAaBOBUI
anani3 nonoxenpb L{ITK Ykpainu Ta icHyr040i Cy/10BOi IPaKTUKU 3aCTOCYBAaHHS HO-
ro HOpPM IIOJAO MPOOJEMHHUX MUTaHb 3a0€3MEeYEHHsI 0COOMCTOI Yy4YacTi MMo3uBayva y
[IUBUILHOMY CYJOYMHCTBI YKpaiHU Ta MPaBOBUX HACIIIKIB, IKI MOXKYTh HACTaTU Yy
pa3i HEBUKOHAHHS BUMOT CYy.

[lepuiuM NUTaHHSAM, SIKE BUHUKA€E B XOJ1 TOCTIKEHHS II€T TEMU, 11€ UM Jii-
CHO Cy/1 BIpaBl BU3HABATH SIBKY [1031MBaya 00OB'sI3K0BOI0? AHali3 Cy/10BOi IPAKTH-
KM CBIIYUTH MPO T€, U0 CYAJI JOCUTh YacTO MOCTAHOBIISIIOTh YXBaJH, SKUMH BH-
3HAIOTh OCOOUCTY SIBKY Mmo3uBada. OCHOBHUM JIOBOJIOM € MOCWUJIaHHS Ha 1. 4 4. 1
ct. 169 HIIK Ykpainu. 3akoHO/aBIEM I[IEF0 HOPMOIO OYyJIO HAAUICHO CYyJ IPaBOM
BIJIKJIACTU PO3IJISAJL CIIPABH Y pasl, AKIIO CyJ BU3HAE MOTPIOHUM, 11100 CTOPOHA, sIKa
moJiajia 3asBy MpO PO3IJIAJ CHpaBH 3a ii BIACYTHOCTI, Jajia OCOOMCTI MOSICHEHHS.
Cyn Takox HaJIUICHUM TpaBOM BUKJIMKATH MO3MBavya a0o BiAMOBigaya Jjisi 0CoOuC-
TUX TIOSICHEHb HABITh TOAl, KOJM y CIpaBl Oepe ydyacTb NpencTaBHUK. ToMy BBa-
’Karo, M0 3 METOI0 3'SICYBaHHS yCiX OOCTaBUH CIPaBH CYJ BIIPaBi BIAKJIACTH PO3T-
TSI COPaBH Ta OTPUMATH OCOOMCTI TMOSCHEHHS CTOPOHH, TaK SK MPEICTaBHUK HE
3aBIM MOXE HA/IaTH JIETATbHI TIOSICHEHHS TI0 CyTi CTIOpY.

OpHak, SKMI MeXaH13M peajtizalii I[bOro IHCTUTYTY Ta YH JOIMYyCTUME 3aCTO-
CYBaHHsSI MPUMYCY 0 MT03MBava 3 METOI0 3a0e3MeYeHHs oTo SIBKU JI0 CyAy IUIS Ha-

TaHHSA 0COOMCTHX ITOSICHEHE?
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OpHuM 13 3aX0/IiB MPOIECYATBHOTO MPUMYCY € MPUBIJ, KU MOXKHA 3aCTO-
CyBaTH JIUIIE JIO0 CBiJKa, SIKUi 0€3 MOBaXHUX MPHUYMH HE 3'IBUBCS B CyIOBE 3aCi-
JaHHS Y4 HE TOBIAOMMB Ipo npuunHu HesiBkH (cT. 94 LIIK Ykpainu), abo 10 Bij-
MoBiJaya, SKUM yXWISETbCS BIJ TPOBEIEHHS CYJO0BO-010J0TIYHOI (CyA0BO-
reHeTuyHoi) ekcneptusu (4. 2 cr. 146 HIIK Ykpainu). ToMy 3acTOCyBaHHS IPUBO-
1y 10 T0o3UBayva JJig HaJaHHS OCOOMCTUX MOSICHEHB IO CYTI CIOPY € rpyOuM mopy-
meHHam HopMm LIIIK Ykpainn.

BBasato, 1110 B TOMy pasi, KOJIU Cy/1 MpUiAJe 10 MePEeKOHAHHS 1100 HE00X1/1-
HOCTiI OTPUMaHHSI OCOOUCTUX TMOSICHEHb BiJl MO3MBAaYa, HaBITh TOAl, KOJH y4acTh y
cripaBi Oepe Horo npeacTaBHUK, CyJl Ma€ BIAKIACTH PO3IJISI/ CIPAaBH, TOBIJOMHUBIIIH
O3MBayva MPO HEOOXITHICTh 3'SIBUTHUCH 10 CYy. SIKIIO MO3UBay MPOITHOPYE Yepro-
B€ CYJOBE 3aClIaHHs, Cy]l IOBUHEH BUPIIIYBATHU MUTAHHS MPO MOMKIUBICTH MOJa-
JBIIOTO PO3TJISAY CIIPaBU 1 KOJU 3HOBY BU3HA€E MOTPIOHUM, 1100 MO3UBay J1aB 0CO-
OUCTI MOSICHEHHS, 3HOBY BIJIKJIAAATH PO3IJISA] CIPABH, aJ[KE 1HIIUM YHHOM 3MYCHU-
TH TO3MBaya 3'SIBUTUCH B CYJOBE 3acCiJJaHHS Ta JIaTU OCOOUCTI MOSICHEHHS B CUITY
nosioxkedb LITK Ykpainu HemoxinBo. KiTbKiCTh TaKUX BIIKJIAJIEHb PO3TIISTY 1IU-
BUIBHOI CIIpaBH € HeoOMexkeHow. Tomy mo3uBay, HEJOOPOCOBICHO 3/1ACHIOIOYH
CBO1 IpOIECyalibHI MpaBa, MOKE CTBOPUTU JJIA CYJly MEPEIIKOAU JJI1 YXBaJE€HHS
3aKOHHOTO Ta OOTPYHTOBAHOTO PIllICHHS.

Ha Mor0 ymMKy, B Cy4acHMX yMOBax BIJCYTHICTh IPABOBUX MEXaHI3MIB pe-
T'YJIIOBaHHSI BUIIEOMHUCAHOI MPOOJIEMHOT CUTYyallli € HemPUUHATHOI. MOXINBO, 3
4acoM 3aIlpOBa/KEHHs aJIBOKATChKOi MOHOIOJIII, KOJM BHUKJIIOYHO aJBOKAT Oyze
3M1MCHIOBATH MPEJACTABHUIITBO 1HIIIOT 0COOU B CY/I1, HEOOX1HICTh OCOOMCTOT y4acTi
CTOpPOHHU Y cripaBi 3HuKHEe. OIHaK, Hapa3i AepKaBa MOBUHHA Mepea0auYnTH OPSIOK
Ta YMOBHU 3a0e3Me4YeHHsI OCOOMCTOI y4acTi CTOPOHH, a TAKOXK MpoIlecyaibHl Hac-
JIKA HEBUKOHAHHS BUMOTH CY/IY.

3aKOHOMIPHHUM TIOCTA€ MUTAHHS: YA MOXKYTh HACTaTU HETATUBHI MpOIleCcya-
JIbHI HACHIAKU JJIsl TIO3MBaYa, SIKIIO BiH ITHOPYE BUKIUKH 10 CyAY JJIsE OCOOMCTOL
y4acTi B CTIpaBi, a B cripaBi Oepe ydacTb HOTO IpeICTaBHUK?

[lepr 3a Bce, cy1 MOKe TOCTAHOBUTH CYJIOBE PIILIEHHS 3a HAsBHUMH B MaTe-
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plajax crmpaBH JoKazamMu 1 6€3 0coOMCTOI y4yacTi Mmo3uBaya, MOCIaBIINCh Ha TOsIC-
HEHHJ npeacTaBHuka. OMHAK, SKIIO IS IOBHOTO, BCEOIYHOTO Ta 00'€KTHBHOTO 3's-
CyBaHHS BCIX OOCTaBMH CIIpaBU CyAy Oyje HEIOCTAaTHbO MOSICHEHBb IMPEACTaBHUKA
Ta HasBHUX MaTepiajiB, a IHIIUM YUHOM, SIK HE OCOOMCTUMHM TOSCHCHHSIMH TI03U-
Baua, iX BCTAHOBHUTH OyJI€¢ HEMOXJIMBO, YA MOXKE CYJ 3JIUIITUTH TT030B 0€3 po3TJIs-
ny?

[IpoanamizoBaHa Cy/0Ba MpaKTHUKa Ja€ IMJICTaBH CTBEPIKYBATH, IO CYAH B
NepeBaXKHIN OUIBIIOCTI BUIAKaX, 32 HASBHOCTI BUILEOMMCAHUX OOCTaBHH, MOCTa-
HOBJISIIOTHh YXBAJIH MPO 3AJIMIIECHHS MMO30BY 0€3 po3risay Ha mifcTasi m. 3 4. 1 cT.
207 LUIIK Ykpainu.

Bignosiguno mo m. 3 4. 1 ct. 207 HIIK VYkpainm, cya MOCTaHOBIISIE yXBaly
PO 3AMIICHHS 3asBH 0€3 PO3TISAY, SKIIO HAJC)KHUM YHHOM ITOBIIOMJICHHH TI0-
3WBa4 MOBTOPHO HE 3'SBUBCS B CYJIOBE 3aCi1IaHHsI, SIKIIO B1J] HHOTO HE HAJIHIIIA 3a-
siBa PO PO3TJIsi]] CIIPaBH 3a HOTO BIJICYTHOCTI.

Bumuii cnienianizoBanuil ¢y YKpaiHu 3 pO3risiay HUBLIBHUX Ta KPUMIHAIIb-
HuX crpaB y a63. 3 m. 11 mocranosu [lnenymy “Ilpo cynoBy mpakTHUKy B IIUB1IIb-
HUX ClpaBax Ipo PO3KpUTTS OaHkamu 1H(opmarlii, ssika MICTUTh OaHKIBCHKY Ta€eM-
HULIO, IIOJ0 IOPUANYHMX Ta (PI3UMYHHUX OCI0” 3a3HaYMB HACTYIIHE: ‘‘Hes6Ka & c)0o-
8¢ 3acioanHs He3 NOBAJICHUX NPUUUH 3as6HUKA Ma (Ab0) ocobu, w000 AKoi sumaza-
EMbCs pO3KpUmMms OAHKIBCLKOI MAEMHUYI, YU iX npe0cmagHuKie abo npedcmagtu-
Ka OaHKy, 34 HAABHOCMI Y CNPABi OAHUX NPO IX NOBIOOMICHHS, He NePeuKo0NCae
PO3271510y CAPABU, AKWO Cy0 He 8U3HAB IXHI0 yuacmb 0008'13k06010. ¥ maxomy paszi
npu NOBMOPHIU HesA8Yl 3ASA6HUKA HACMAOMb HACTIOKU, nepeddbaueni n. 3 4. 1 cm.
207 LIIK Ykpainu”.

OpHak, 4yM CBIJYUTH TAaKUM MIAX1J CyJly KacalliHOi IHCTaHLIi MPO CHUCTEM-
HICTh Ta TOCIIIOBHICTh Y BUPIIICHHI MUTaHHS MPO 3a0€3TMEeUeHHS SBKU M03MBava
IUIA HaJlaHHS OCOOMCTHX TMOSICHEHb y TOMY BHIIQJKy, KOJIM y CIIpaBl Oepe ydacTb
MOTO MPEACTaBHUK?

Axmo O6ykBanbHO TiaymauuTu 1m. 3 4. 1 cr. 207 HUIIK Vkpainu, To MOXKIH-
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BICTb 3QJIMILIEHHS 1M030BY 0€3 PO3IJIALy 3a II€I0 MiICTABOI0 BUHUKAE 32 HASIBHOCTI Yy
CYKYITHOCT1 HAaCTYNHUX YMOB: 1) mo3uBau HaJIe)XHUM YUHOM MOBIAOMJICHHMN PO
4ac 1 Miclie po3TJIsiAy CIpaBy; 2) MO3UBay MOBTOPHO HE 3'IBUBCS B CYJIOBE 3aciaH-
Hs1 0€3 MOBaXHUX MPUYHMH a00 MOBTOPHO HE MOBIJOMHB MPO MPUYUHU CBOE€I HESIB-
K4; 3) BIICYTHICTb 3asiBU MO3MBava Mpo PO3IJIsi]] CIpaBu Oe3 Horo yyacTi. 3a HasB-
HOCTI B MaTepiajiax CHpaBH 3asBH MO3MBaya MpPO PO3TJIsLj CIpaBH 3a HOro BIIACYT-
HOCTI, IPaBOBUX MIJCTaB I 3aJUIICHHSA MO30BYy 0€3 po3MIAay Ha I miacTaBi
HEMae, aJKe B TAKOMY BHUIIAJIKY 3aJIMILIEHHS MO30BY 0€3 po3MIisiiy CylepeunTuMe
MpaBy MO3MBayva Ha MOJAHHS 3asBU MPO PO3IJIA] CIIpaBH 3a WOro BiACyTHOCTI. To-
My, IpHU MOJaHHI [TO3UBAYEM 3asB PO PO3TJIIS] CIIPaBU y HOro BIACYTHOCTI Cy[ IO-
30aBJICHUI MOKJIMBOCTI BUPIIIYBAaTH MUTAHHSA MPO 3aJUIICHHS 1030BY 0€3 po3riisi-
Ay 3 MiJCTaB MOBTOPHOI HESBKH MO3MBAYa HABITh y BUIAJKY BU3HAHHS SIBKH TO3H-
Baya (ioro nmpeacTaBHMKA) y CyJ0BE 3acijaHHs 000B'sa3k0Bo0. Cyay B TaKOMY BH-
najKy HeoOX1JHO PO3IJIsIaTh CIPaBY 3a HassBHUMHM B CIPaBl MarepiajlaMu Ta J0Ka-
3aMHU.

AHani3 cyJ0BOi MPAKTUKU CBIIYUTH PO YCTAICHUM Ta €IUHUN MIAXIJ Cyay
KacaliiiHOi 1HCTaHLli, SSIKUH CKAaCOBY€E BIANOBIIHI YXBaJIH MPO 3AJIHUIIECHHS MO30BY
0e3 po3MIsIAY 3 aHAJIOTTYHUM OOTPYHTYBaHHSIM, 30KpeMa: yxBaja BepxoBHoro Cy-
ny Ykpainu Bix 24 sxoBTHs 2007 poxy y cripasi Ne 6-7215¢ck07; yxBana BepxoBHo-
ro Cyny Ykpainu Big 10 qucronaga 2010 poky y cnpasi Ne 6-17860cB10; yxBana
Bumoro cremianizoBanoro cyay YKpaiHu 3 po3risily HUBUIBHUX Ta KPUMIHATBHUX
copas Bizg 23 xoBTHS 2013 poky y crpasi Ne 6-18113cB13; yxBana Bumioro cremi-
aJ130BaHOTO CyJly YKpaiHH 3 pO3MJIsiAy LUBUIBHUX Ta KPUMIHAIBHUX cripaB Bijg 03
kBiTHS 2013 poky y ciipasi Ne 6-53346¢B12.

[TincymoByroUM BHKJIaJeHE BHINE, BBAXKAIO, 110 HACIIAKOM IMOBTOPHOI HESIB-
KM T03MBayva y BUIAJKy MOJAHHS HUM JI0 CYZy 3asBU IPO PO3IJISA]L CIIPaBH 3a HOro
BIJICYTHOCTI, Y pa3l SKIIO CyJ BH3HAE MOTPIOHWM, 100 MO3WBay HaJlaB OCOOHWCTI
MOSICHEHHS, € BiIKJIAZICHHS PO3TJISITY CIPaBH, a HE 3aJIMIICHHS 3asiBU 0€3 PO3TISAY
Ha miactai 1. 3 4. 1 ct. 207 HIIK Ykpainu. Tomy no3uBauy, sikuii He Oaxae Opatu

y4acTh y CIIpaBi Ta HaJlaBaTH OCOOMCTI MOSCHEHHS, HEOOX1THO BCHOT'O JIUIII MOAATH
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70 CyIy 3asiBy MPO PO3IJIAJ CHpaBU 3a WOro BiAcyTHOCTi. HasBHICTh Takoi 3asBU
YHEMOXJIMBUTh MOCTAHOBIICHHS Cy/IOM yXBajH MO 3aJHUIICHHS MM030BY 0€3 po3r-
JsYy, a B CIIpaBl IIpaBa Ta IHTEPECH [T03MBaYa MOXKE MPEACTABIIATH IPEICTaBHUK. Y
BUIIAJKy K BIJICYTHOCTI B MaTepiaiax CIpaBU TaKoOl 3asBU M0O3MBaya, CyJ BIpaBi
MOCTAaHOBUTH yXBajly MpO 3aJHILIEHHS MMO30BHOI 3asBU 0€3 po3IJisAay Ha MiACTaBi M.

3 4. 1 ct. 207 LUIIK Ykpainu.

Onena Kanvos
JIvsigcvrut Hayionanbuul yYHigepcumem

imeni leana Opanka

BU3HAHHA 11030BY B HUBIJIBHOMY HPOLECI

SAxio OykBa HUBIUILHOTO MPOIECYATBHOTO CYyI0YMHCTBA BUILTUBAE 3 BIIACHE
HOPM 3aKOHYy, TO MOro JyX MOKJIHBO OCSTHYTH TOJIOBHO 3aBJSIKM MHpPHUHIUIIAM
OCTaHHBOTO, CEPEJl SIKUX, BOUCBUb, TPUNHATO BUIISATH 3MarajibHICTh, TUCIIO3U-
TUBHICTb, YCHICTh Ta O€3MOCEPEAHICTh CYJIOBOTO PO3TIIAAY. 30CEpEeIUMO HaIly
yBary Ha MPUHUUII JUCIIO3UTHUBHOCTI, 3Ba)KAal0UM Ha WOTOo (PyHIaMEHTaJbHE 3Ha-
YEHHS )11 MEXaH13My BUHUKHEHHS, ITepebiry Ta 3aBepIIeHHs IUBUILHOTO POILIECy.

Xoya BUILEHA3BAaHUM MPUHIHUIT HE HAJEKUTh 10 KOHCTUTYLIMHUX, LISl TPaBo-
Ba KaTEropisi MOPIBHAHO HE € HOBOIO JUISI BITYM3HSHOTO ITUBUILHOTO 3aKOHOJIABCT-
Ba. SIK BIIOMO, KJIFOYOBOIO CYTTIO JAMCHO3UTUBHOCTI B paMKax IUBUIBHOTO CYJO-
YUHCTBA € PO3IJIS] CYJIOM LMBIILHUX CIPaB BUKJIIOYHO 32 3BEPHEHHSIM (PI3MUHUX
Y1 IOPUINYHUX 0Ci10, B MEKaxX 3asiBJICHUX HUMU BUMOT Ta MOJIAHUX JO0Ka3iB, 10 BU-
3Ha4eHo cT. 11 [{uBinpHOTO MpolecyanbHOTO Kojekey Ykpainu (mani - HITK Ykpa-
ian). KpiM 11b0TO, TUCTIO3UTHBHICTH TIepen0davyace i Te, Mo CTOPOHU CYJOBOTO MPO-
11eCy BUIBHO PO3MOPSKAIOTHCS CBOIMHU MaTepiaIbHUMH Ta MPOIECYyaTbHUMHU Tpa-
BaMH, peaizallis KX 3a/J1 3aXUCTy MpaB Ta OXOPOHIOBAHUX 3aKOHOM 1HTEPECIB

0e3rmocepeIHbO BITUBAE HA JUHAMIKY CYJIOBOTO TIPOILIECY.
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Ha >xainb, posib NPUHIUIIIB HEPIAKO 3BOJAUTHCS IO CYTO JEKOPATUBHOI (QyHK-
1111, KOJIU HaBITh JOCKOHAJIE 3 TOUYKHU 30py IOPUANYHOI TEXHIKU 3aKPITUICHHS MPUH-
UMy B 3aKOHOJIaBUOMY TMOPSAKY HE O3HA4Ya€ MOro MPAaKTUYHOI IMILJIEMEHTAIll.
[IpoTe mpuHIUT TUCITIO3UTUBHOCTI MOBHICTIO JOCST CBOTO MPAKTUYHOTO BTIJICHHS,
aJKe TUCKpEIliiiHe pOo3MOpsIKaHHS CTOPOHAMH Ta IHIIUMH 0ocobamH, siki 6epyThb
y4acTh y CIpaBi, IXHIMH MPaBaMH, € IPIMUM BIJITBOPEHHSIM JUCTTIO3UTUBHOCTI.

30KkpemMa, CTOpOHH, AKi Ha BIAMIHY BiJ] 1HIIUX YYaCHHKIB, KpPiM 3arajJbHUX
npaB, SIK-OT MpaBa 3HAMOMUTHCS 3 MaTepiajlaMU CIIpaBu, OpaTH ydyacTb y CYJOBHUX
3aciJlaHHsX, M0JIaBaTH JOKA3M 1 T.J., HAAUIEHI e ¥ PO3MOPSAUYNMHU TIPaBaMH, SIKi,
10 I[IKaBO, HaJaH1 iM HE y BUITAJIKOBOMY, a y CTpOoro 30ajaHncoBaHoMy o0cs3i. Tak,
paBy MO3WBaYa Ha MOJAHHS MO30BHOI 3asBH KOPECIOHAYE MPaBO BIANOBIgaYa Ha
Mpea’ ABJICHHS 3yCTPIYHOrO MO30BY, a MPaBy BIAMOBHUTHUCS B1J IMO30BY IIJIKOM Bij-
MOB1/Ia€ MPaBO BIJAINOBIJa4a Ha BU3HAHHS II030BY, SIKE 1 € IPEIMETOM HAIIOTO PO3T-
asay.

Jlsis po3yMiHHSI MPaBOBOI MPHUPOAU I[HOTO PO3MOPSIAYOTO TpaBa JOLIIBHO
BUJIUTUTH MOTO OCHOBHI O3HaKH. [To-miepine, yHIKaIbHICTh Cy0’€KTa, 110 HaIIJICHUHA
TaKUM TPaBOM — 3a MPABUJIOM, 1[0 HE MICTUTb KOJHUX BU3HAYCHH 1 ANbTEPHATHB,
11e, BOYEBH/Ib, BUKIIIOYHO BIJIOBIIAY, aJpKe caMe 0 HbOTO 3BEPHYBCS MO3HMBAY 5K
70 cy0’€KTa, M0 HIOWTO MOPYIIIUB, OCTIOPUB UM HE BM3HAB HOTO IpaBa Y 3aKOHHI
1HTEepecH, a OTXKE, BUKIIFOUHO BIAMOBIaY Mae MpaBo a00 BUKOPUCTOBYIOUW 3Mara-
JBHICTh IIUBUIHLHOTO TIPOLIECY, JOBOJUTH HEMPABOMIPHICThH 3asBJICHUX BUMOT, a0
MOTOUTHUCS 3 TIpe]T’ IBJICHIUM TT030BOM.

[To-apyre, 10 BaXXJIUBUX O3HAK MPUNHATO BITHOCUTH 1 opMy peanizalii Ta-
koro mpasa. Sk BurumBae 13 cr. 174 LIIK Ykpainu, Binnosinay Bopasi sk OToJ0-
CUTH MPO TaKe PIIIEHHS YCHO, TaK 1 BUKJIACTH IO MO3UIIII0 MUCbMOBO — 3 TIEIO JIU-
e pi3HMIe0, [0 y pasi oOpaHHS nNHCHMOBOI (opmu, 3asBa BiANOBigaYa
000B’I3KOBO MPUETHYETHCS 10 MaTEPialiB CIIPABH.

HactynHorw 03HaKor0, 3’sICyBaHHs SIKO1 HEOOX1JIHE ISl YCBIAOMIICHHST (heHO-
MEHY PO3TOPSTIOro MpaBa, € 4aCOBl MEXKI1 Jyist Mioro peanizarii. [[uBinsHUM mporie-

CyaJIbHUM KOACKCOM BCTAHOBJICHO, IO BHW3HAHHA I1030BY MOXKIIMBE IIPOTATOM



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 57

yChOT'0 Yacy CYAOBOI0 pO3IJIsiAY, IO BKOTPE MiJIKPECIIOE€ TUCTIO3UTUBHUM Xapak-
TEp aHaJI30BaHOTO MpaBa.

BaxxnuBo, 1110 /11 TOro, abu BU3HAHHS IMO30BY BUKIIMKAJI0 HEOOX1THI MPaBOB1
HACJIKY, PO sIKI MOBA ITiJIe Ti3HIIIe, KIIOYOBUM € 0e33acTepekHe BU3HAHHS Bij-
noBifaueM ycix 0e3 BUHATKY 3asBIIEHUX BUMOT OescmipHuUMH. lle moscHioeTbes
THM, 110 y HIUBUIBHOMY IHIPOIIECi ICHYE€ CXOXKHMM, Ha TEpIIUH MOTJs], 1HCTUTYT,
AKHH, MpoTe, TSATHE 32 cO00I0 KapJAMHAIBHO 1HII MPaBOBI HACHIIKH, a CAME — BH-
3HaHHS 0OCTaBUH MO30BY.

Ha nromy mpaBoBoMy HioaHci Harosourye BepxoBuuit Cyn Ykpainu y moc-
taHoBI [Inenymy «IIpo 3acTocyBaHHS HOPM LMBLIBHOTO MPOLECYATbHOTO 3aKOHO-
JIaBCTBA, 1110 PETYJIIOIThH MPOBAHKEHHS Y CIPaBi O CYJIOBOTO PO3IIISIIY» 3a3Haya-
I0UH, 1110 CJIII PO3PI3HATH BU3HAHHSA BIJINOBI1a4€M I1030BY BiJl BUBHAHHS HUM 00-
CTaBHUH IO30BY, IO 3riAHO 3 yacTuHOIO rnepiioto crarti 61 HIIK Ykpainu 3Bu1bHSE
Mo3uBava JIMIIE BiJl JOBEICHHS IIMX 00OCTABHH.

[HIIMMU cioBamMu, BiJIMOBiAa4 He O30aBJICHUN MpaBa BU3HATH O€3CIIPHICTD
JUIIE OKPEMUX BHUMOT, ajieé B TAKOMY pa3l CyJ HE MOXE, CKaxiMO, IPUUHATH pi-
IIICHHS TIPO 3aJI0BOJICHHSI TI030BY B YaCTHHI BU3HAHUX BHMOT 1 MPOJOBXKHUTH PO3T-
TS CIpaBH L1010 HEBU3HAHMX. TOOTO y pasi BU3HAHHS BiANOBiAadueM OOCTaBUH
M030BY, B1IOYBA€THCSI 3MEHIIICHHS 00CATY TUX OOCTaBHWH, 110 MiJISITAI0Th T0Ka3y-
BaHHIO, aJ[’K€ BU3HAHI BUMOTH 3 I[bOI'0 00CATY MPOCTO BUKITIOYAIOTHCSI.

3po3yMmijio, 10 BU3HAHHS MO30BY B IMIOBHOMY 00CS31 TATHE 32 COO00 30BCIM
1HIII HACIIJIKK TMPOILIECYAIbHOTO XapaKTepy, 30KpeMa, K MPaBUJIO, MPUNMAETHCS
pILIEHHS PO 33J0BOJIEHHS M030BY. Te, 110 3a3HayeHuil HacIiJOK He € abCOoNIoT-
HUM, TOSICHIOETHCSI 000B’S3KOM CyJly pO3’SCHUTH BIAIMOBIA4y MPABOBHM PE3yJib-
TaT TAKOT'O PIIIEHHS, IKMUI HEPIIKO MOYKE CTaTH HECIIOA1BAaHKOIO /171 HEOO13HAHOI 3
IOPUIMYHUMH HIOAHCAMHU OCOOH.

KpiMm mporo, mepes mpuHHATTSAM PIIIEHHS PO 3aJ0BOJICHHS MO30BY, CYJIOM
3M1MCHIOETHCST 000B’SI3KOBA MEPEBIpPKa 3aKOHHOCTI peaizallii Takoro po3rnopsaaoro

IIpaBa BiI[HOBiI[a‘-ICM — a CaMC, Y1 HC MOPYHIYy€ BU3HAHHS ITO30BY IIpaB Td 3aKOHHUX
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iHTepeciB 1HIUX 0ci0. Jo Toro X, y pa3i BU3HAHHS MMO30BY MPEACTAaBHUKOM CTOPO-
HU TIEPEBIPAIOTHCS MOTO MOBHOBA)KEHHS HA MpEIMET JENIETYBaHHA MOMY TaKoOro
pO3MOPSIIYOro MpaBa. A y BUNAAKY, SKIIO BIANOBIa4a MPEACTABIISE 3aKOHHUM
Mpe/ICTaBHUK, TIEPEBIPSETHCS T€, YU HE CyNepeyaTh Takl Jii mpeJcTaBHUKA 1HTepe-
cam ocoOu, SIKy BiH IPECTaBIISE.

Sk BuruBae 3 Buule3ragasoi nocraHosu [iienymy BepxosHoro cyny Ykpa-
iam Big 12.06.2009 poky Ne 5, cienudiuamii mopsaok mMae OyTH TOTpUMaHUH y pasi
MHO>XHHHOCTI OC10 Ha CTOpPOHI BiJNOBiJaya. 30KpeMa, K0 Yy CIpaBi OepyTh yu-
acTh KUTbKA BIAMOBIIa4iB, TO YXBaJCHHS PILICHHS MPO 33J0BOJICHHS MO30BY 3a Ha-
SBHOCTI JIJIS LIbOTO 3aKOHHHUX IT1JICTaB MOKJIMBE JIUIIE Y pa3l BU3HAHHS M1030BY yCi-
Ma BIJIIIOBIJavdaMHu.

SIK CBiAUMTH yCTaJeHa CyJOBa MPAKTHKA, IHCTUTYT BH3HAHHS TO30BY € 3a-
TpeOyBaHUM 1 BaXJIMBUM, 110 BI/NOBI/Ia€ MPUHIIUITY AUCIIO3UTUBHOCTI, a BCTAHOB-
JIEH1 3aKOHOM OOOB’SI3KOB1 BUMOTH III0JI0 MEPEBIPKH MPABOMIPHOCTI peai3allii Ta-
KOr0 pO3MOPSAYOro MpaBa AO3BOJISIIOTH 3aMO0IrTH MOPYIIEHHIO MPaB CTOPIH YH

IHIITHUX 0cCi0.

Cyxanoeé Makcum
JIvsiscvkuti HayionanbHul yHigepcumen

imeni leana Opanka

OKPEMI ACIIEKTU HAJJAHHSA ITIPABOBOI JOIIOMOI' B
HUBIJIBHOMY ITPOLECI

Koncrutymieto Ykpainu 3akpirjieHO MPaBO KOXKHOI 0coOM (HE3aJIeKHO BiJ
IrPOMAJSTHCTBA) HA MPABOBY JOMOMOTY. Y BHIaJKaX, IMepea0adyeHUuX 3aKOHOM,
IOpUINYHA JOMIOMOTa HAAEThCsl OE3KOIITOBHO. Y 3B'SI3KY 3 IIMM B MPABOBIil Jep-
’KaBl MTOBUHHO OyTH HE TUIBKHU 3a/ICKJIAPOBAHO, ajie 1 peaqbHO 3a0e3MeueHe KOXKHIM
JIOJIMHI PIBHICTh MOKJIMBOCTEN Y BOJIOJIHHI 1 KOPUCTYBaHHI MM nipaBoM. Hanan-

Hs KBaTi(hiKOBAHOI IIPaBOBOI JIOTIOMOTH — II€ HE TIPOCTO OJiHA 3 mpodeciiiHux cdep
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IOpUJIMYHOI JISJIBHOCTI, a HeOOX1JHAa yMOBa peatizailii KOHCTUTYLIMHUX Ta 1HIIUX
npaB ocoOu Ha CBii 3axucT. OCh YOMY HACTIJIBKU 3HaYHA POJIb MIPABO3aXHUCHUKIB Ta
aJIBOKaTIB y cy4acHOMY cycmiyibcTBl. Came ToMy mpobiieMa mpaBoBOi JI0MIOMOTH Yy
[UBIIFHOMY TPOILIECI € BAXKJIMBOIO Ta aKTyaJlbHOIO Ha JIaHWH Yac, 1110 1 00yMOBUIIO
HasIBHICTh 3a3HAYCHHUX TE3 Ha JOTOBIIb.

®etroxun M. 1., @etroxun 0. M., Xabapos A. H. BU3HauyaroTh, 1110 IpaBOBa
JI0TIOMOTa TMOKIMKaHa 3a0e3MeuyBaTh 3aXUCT MPaB JIOJUHU B CyI0OBOMY Ta 1HIIHUX
npoliecax. 3 bOro BU3HAUYEHHS HE 30BCIM 3pO3yMLIO, UM MOKJIMBO HaJaBaTU Mpa-
BOBY JIOIIOMOTY 11032 MEXaMH «CYyAOBOTO 4H iHIIoroy» mpouecy. A. M. bapanos ta
I1. I'. Map¢iuus BU3HAYaIOTh IOPUANYHY AOMIOMOTY SIK COPHUSIHHS TpOMaJsiHaM, Io-
CaJIOBUM Ta IOPUIUYHUM OCO0aM y BHUPIIICHHI TUTaHb, OB’ SI3aHUX 3 3aCTOCYBaH-
HAM HOpM mpaBa. CiiiJ, HAa HaUly JyMKY, 3pOOHUTH JI€KUIbKA 3ayBaK€Hb 3 LIOTO
npusofy. Ilo-nepie, mpaBoBa gonomora Moke HaJaBaTHCS BUKIOYHO IOPUCTAMHU
— oco0aMu, 10 MarOTh BUIIY IOPUIUYHY OCBITY, 200 IOPUIUYHUMHU OCOOaMHU, B
CKJIaJl SAKUX MpPAaIO0Th IOPUCTU JOCTAaTHHOI KBamidikaiii (ropuauuHi pipmu, au-
BOKATChbKI 00’ €JJHAHHS, OpraHu JEp>KaBHOI BJIaJId, TPOMAJICHKI OopraHizailii mpaBo-
3aXMCHOTO CIIPSIMYBaHHs TOIIO). BogHouac unHHE 3aKOHOMABCTBO YKpaiHU HENO-
CTaTHBO YITKO (POPMYJIIOE BUMOTH JI0 OC10, IO MOKYTh HaJaBaTH MPaBOBY JOIO-
mory. Tak, 3rigHo 31 cT. 41 [{uBiIRHOTO MpOIIECYaTbHOTO KOJIEKCY YKpaiHu 3a3Ha-
qae, 110 IPEJCTABHUKOM Y Cy/1 MOe OyTH aJiBoKaT abo 1HIIa oco0a, siKa 10csArIia
BICIMHA/IIISITH POKIB, Ma€ IUBUIBHY MPOIIECYaNbHY A1€3ATHICTh 1 HAJIEKHO MOCBIJI-
YeHI TTOBHOBA)KCHHS Ha 3/1MCHEHHSI TMPEJICTAaBHUIITBA B CYJi, 32 BUHSATKOM OCI0,
BU3HaueHux y ctarTi 41 uporo Koaekcy»

Oco0a, sika HaJlae MPaBOBY JOTMOMOTY- 1€ 0c00a, sika 6epe y4acThb y CIpasi 3
METOI0 3aXMCTy IpaB Ta 1HTEPECIB IHIIMUX OCI0, a/ke 11 0COO0M 3alMar0OTh CTaTyC
MpeICTaBHUKIB, 30KpeMa, sIK 3a3HaueHo y LluBiabHOMY mpolecyanbHOMY KOJEKCI
VYkpainu , TakuMH 0co0aMu MOXKYTh OyTH aIBOKAaTH Ta 1HIN (axiBii y ramy3i mpa-
Ba. ToOTO 111 0COOM MarOTh HE MaTepiaJbHUM, a MPolleCyaJbHUM 1HTEpEC y CIpaBi,

SKUW HalpaBJICHUN Ha HaJaHHS oco0aM KBaJi(hiKOBaHOT MPABOBOI JOMOMOTH, SKa
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JIOTIOMOKE OCTAHHIM peali3yBaTH CBOI MPOIECyalibHI MpaBa 3riIHO 3 MPUHIIUIIOM
3MarajabHOCTI, BCTAHOBUTH ICTHHY Yy CIpaBi Ta TUM CaMUM CIPHUATH CyAy Y IOCTa-
HOBJICHHI 3aKOHHOT'O Ta OOTPYHTOBAHOTO pimieHHSA. HeoOXiIHO HAroJOCUTH Ha TO-
My, 110 TOYHE BH3HAYCHHs TepMiHy «(axiBelp y raimy3i mpasa (ocola, 10 Hajae
MIPABOBY JOMOMOTY) 3HAMTH Maii’ke HEMOXKJIMBO, OCKUIbKM BHU3HAUEHHS TEPMIHY
«(paxiBenp y ramysi mpaBa» Ha ChOTOJHI HasBHE JMIIE B OJHOMY HOPMATHBHO-
MPaBOBOMY aKTi, a came B MpoekTi 3akoHy Ykpainu «IIpo Oe3oraTHy mpaBoBYy
JIOTIOMOTYY», SIKUH Jla€ Take BU3HAYCHHS TepMiHY «(haxiBIlsl B ramy3i mpapa »: ¢axi-
BEllb y Taly3l mpaBa — 11e 0co0a, sika Ma€e BUIILY IOPUANYHY OCBITY, BACOKHI PIBEHb
npodeciiHuX 3HaHb y BIANOBINHIA cepl 3aKOHOIABCTBA Ta MPAKTUYHUN JOCBIJ
IPaBO3aCTOCYBAaHHS Y 111K chepl 3aKOHOJaBCTBA HE MEHIIIE TPHOX POKIB.

Buxoasuu 13 LIIK VYkpainu, npaBoBy J0MOMOrY MOXKYTh OTPUMYBATH HE
TUIBKM CTOPOHHU CYJOBOIO IpPOLECY, SKMMH € TO3MBay Ta BIANOBIJIAY, aje U BCl
YYaCHUKH CYyJOBOTO MpoBa/pkeHHs. [IpaBoBa pomomora Mo’ke HajgaBaTUCS Ha
OIUIaTHIN Ta Oe30IMIaTHIN OcHOBax. fIK MpaBUiIO0, MMPaBOBA JOMOMOTA HAJAE€THCS HA
OIUIaTHIA OCHOBI, KOJIM 0c00a, sIKa € YYaCHUKOM ITUBUILHUX MPOLIECYaTbHUX BIHO-
CHH YKJIaJIa€ 13 aJJBOKaTOM JOTOBIp UM HAJla€ IOBIPEHICTh 1HIINUNA 0001 ((haxiBIfio y
rajiy3i rmpaBa) 3a BIANOBIJHY MiaTy. be3omiatHa nepBuHHA MMpaBoOBa J0MOMOra Ha-
JaBaTUMETHCS KOXKHIM 0c001, TOOTO rpoMajisiHaM Y KpaiHu, 1HO3eMIlsIM, ocobam 0e3
IPOMAJITHCTBA, B TOMY YMCII O1KEHISIM, SIK1 IepeOyBalOTh Mijl IOPUCIAUKIIED YK-
painn. CTOCOBHO CyO’€KTIB OTpMMAaHHs O€3IJIATHOI MPABOBOI JOMOMOTH ICHYIOTh
JUCKYC11 CTOCOBHO JOIIIBHOCTI OTpUMAaHHS i Ha 0€30IIaTHIN OCHOBI OKpEMHM Ka-
TEropisiM rpPOMa/IsiH.

BaxxnuBuM € po3MeXyBaHHS MOHSATHh « HAaJaHHS JTIOTIOMOTH» Ta «HAJaHHS
MPaBOBUX MOCTYr». B 10puanyHiil TiTepaTypl 3a3HAYAETHCS, 1110 IPaBOBA AOMOMO-
ra, 110 HaJIA€ThCS aJBOKaTaMu, € mocayroto . Lle TBepakeHHs 0yJio TaKoX MiATPH-
Mane [locranoBoro Bumoro rocnogapcekoro cyay Ykpainu [[o npukiiamy, ykia-
nadi 3arajJbHOTr0 KOJIEKCY MpaBHII JUIs aJBOKATIB KpaiH €Bporeiickkoro CriBTOBa-
pPUCTBA MiJ IOPUIUYHOIO JOMOMOIOI0 PO3YMIIOTh 0€30IUIaTHY MPaBO3aXUCHY [isi-

JBHICTH afBoKaTa. OIIaTHI CTOCYHKH a/IBOKATa 1 KJIIEHTa B TAHOMY JIOKYMEHTI BU-
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3HAYaIOThCs K Mocyrd. Ha BiIMIHHICTh CTOCYHKIB aJIBOKaTa 1 KJII€EHTa 3 TIPUBOTY
HaJaHHS IOPUAWYHOI TONOMOTH Ta IIUBUIBHUMH MPAaBOBITHOCUHAMU 3 IPUBOIY Ha-
JIaHHS [IPAaBOBUX MOCIYT, 30Kkpema Bkazye O.M.I1lykoBchbka, sika 3a3Havae, M0 Take
PO3MEKYBaHHS MPOXOAUTH 33 IBOMA KPUTEPISIMHU: 32 HAIBHOCTI B MISUTBHOCTI aJIBO-
KaTa eKOHOMIYHOTO €JIEMEHTY (eJIeMEHTY TOBapHOTO OOMIHY) 1 3a LIJISAMH, SIKI LS
TISJIBHICTB Tiepeciiaye. Pazom 3 TuM, 3a3Ha4nMoO, 110 IISUTHHICTH aJBOKaTa € Mai-
HOBOIO, B MPOLIEC] i€l MisTTbHOCTI BiAOYBa€eThCs (hOpMYBaHHS MOTO BIACHOTO Maii-
Ha 1 agBOKaTH € cy0’ekTaMyd MaWHOBOI BIANOBiAaNbHOCTI. IIpu 1boMy HajgaHHS
IOPUAMYHOI JOTIOMOTH MOKE MPUBECTU 10 (OPMYBaHHS LUBUILHO-TIPABOBUX BiJI-
HOCMH MIDXK aJBOKaTOM 1 KJIIEHTOM, MOPOJKYIOUH HOPHUINYHO-3000B’A3abHUI
3B’SI30K CTOPIH, SIKAM, B 3aJIEKHOCTI BiJl HASIBHOCTI 3yCTPIYHOTO 3aJJ0BOJICHHS, Oyie
pPO3BHUBATUCh MO MOJENl JBOXCTOPOHHIX UYMW OJHOCTOPOHHIX JOTOBIPHUX 30-
OOB’s13aHb, IPEIMETOM SKHX € MPABOBI OCIYTH

AKTyallbHUM € BU3HAYEHHSI KOMIIEHCAIlll BUTPAT Ha MPABOBY JIONOMOTY. 3Ti-
aHo a0 4.1 cr. 88 LIIK Ykpainu, CTOpOHI, Ha KOPUCTh SKOi YXBAJICHO PIIICHHS,
CyJ TPHUCYJKYE 3 JIPYTOi CTOPOHHU MOHECEHI HEIO 1 JIOKYMEHTAIBHO IATBEPIKEHI
CyZIOBI BUTpaTH. SIKIIO MO30B 33/JI0BOJICHO YaCTKOBO, CY/IOBI BUTPATH MPUCYIKY-
IOThCSI TO3MBAYEBI MPOMOPIIIHHO 10 PO3MIPY 3aJ0BOJICHHMX MTO30BHUX BUMOT, a BiJl-
MIOBIJIau€B1 — MPOIOPIIIHHO /10 Ti€l YACTUHM MTO30BHUX BHMOT, Y 3aJI0BOJICHHI SKHX
no3uBayeni BiaMoBIiieHO.Kpim Toro, 4u.2. ct. 84 IIIIK Ykpainu BU3Hauae, 110 rpa-
HUYHHUI pO3MIip KOMITEHcallli BUTpAT Ha MPaBOBY JOMOMOTY BCTAHOBIIIOETHCS 3aKO-
HOM. Bianosiano a0 cT. 1 3akony Ykpainu «IIpo rpannyHuii po3mip KOMIEHcalii
BUTpPAT Ha MPABOBY JOTIOMOTY Yy IUBIUIRHUX Ta aIMIHICTPAaTUBHHUX CIIPaBax», po3-
MIp KOMIICHCAIlll BUTpAT Ha MPaBOBY JOMOMOTY y IIMBUIBHUX CIIPaBax, B SIKUX TakKa
KOMIICHCAIIISl BUILJIAYYETHCS CTOPOHI, HA KOPHUCTh SIKOI YXBaJ€HO CYAOBE pIIIEH-
Hsl, 1HIIIOK0 CTOPOHOIO, a B aJIMIHICTPAaTUBHUX CIIPaBax - Cy0’€KTOM BJIaJHHUX TOB-
HOB@)XE€Hb, HE MOXKe nepeBuIlyBaTH 40 BiJICOTKIB BCTAHOBJICHOI 3aKOHOM MiHIMa-
JBHOT 3apOO0ITHOT TUIATH Y MICSYHOMY PO3MIpi 32 TOAMHY y4dacTi 0cOOH, sika Haja-

Bajia IPAaBOBY JIOTIOMOTY, y CyJOBOMY 3acCiJiaHHI, MiJ 4ac BYMHEHHS OKPEMHUX IPO-
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LecyaJbHUX J1M 1103a CyIOBUM 3aClJaHHSAM Ta M1 4ac O3HaOMIIEHHS 3 MaTepiaja-
MU CHPaBU B Cy/ii, III0 BUBHAYAETHCS Y BIAMOBIIHOMY Cy/IOBOMY PIillICHHI.

Bu3HaueHHs OKpeMUM IPOLECYaTbHUM J1SIM HAaBEJCHUM Yy BUILEBKA3aHOMY
3aKoHI 3a fIKi BIIIIKOJOBYIOTHCSI BUTPATH Ha MpaBoBY jaonomory y LluBimpHOMY
nporeci naB Bumuit CrnerianizoBannii Cya Ykpainu y cBoiil moctanosi Nel( Bin
17.10.14 p.

Binnosigno no mn.48 IloctanoBu mienymy Bummuit CremianmizoBanmii Cyn
VYkpainu NelO Bix 17.10.14 p., BUTpatu Ha MpaBOBY JOMOMOTY, FPAHUYHHUI PO3MIp
AKO1 BU3HAYEHO BiJIMOBIAHUM 3aKOHOM, PO 110 3a3HaYEHO B MYHKTI 47 11i€] mocTa-
HOBH, CTATYIOTHCS HE JIMILIE 32 y4acTh Y CYJIOBOMY 3aCiJIaHHI MPU PO3IJISAJII CIIPABH,
a ¥ y pa3l BUMHEHHS IHIIMX i MO3a CYJOBUM 3acCiJlaHHSAM, O€3MOCepPEeIHbO
MOB’SI3aHMX 13 HAJAHHSAM IPABOBOI JOMOMOTM y KOHKPETHIN crpaBi (HalpuKIa,
CKJIa/IaHHS TI030BHOI 3asBM, HaJaHHS KOHCYJIbTAIllll, mepekaaa TOKyMEHTIB, KOMi-
IOBaHHS JIOKYMEHTIB). 3a3HaueHl BUTpPATH MarOTh OYTHU JOKYMEHTAJIbHO MiATBEp-
JUKEH1 Ta JOBeAeHI. BIICYTHICTh JOKYMEHTAJIBHOIO MIATBEPIKEHHS BUTpaT Ha
IPAaBOBY JIOTIOMOTY, @ TAKOX PO3PaxyHKY TaKUX BUTPAT € MiJCTAaBOIO JJIsl BIAMOBU
y 3aJI0BOJICHHI BUMOT IIPO BIIIIKOAYBaHHS Takux BUTpar [11].

Ak 3a3HadeHo y pimeHHi Bumoro CnemiamizoBanoro Cyny VYkpaiHu Bij
15.10.14p.: «3rigHO HAIAHOTO MO3UBAYEM aAKTY 37avi-TIPUUMaHHS POOIT (HaJaHHS
nociyr) Bia 24 xxoBTHA 2013 poky IOpUANYHI MOCIYTH HaJaHl B IOBHOMY 00Cs3l1,
ix 3arasbHa BapTicTh ckiana 500 rpuH (a. c. 19). Bkazani xomrtu OCOBA 3
CILJIATUB HUISIXOM BHeceHHs Ha paxyHok [IIT «Bmacty, BkazaHuii y 10roBopi mnpo
HaJaHHS IOPUAWYHUX (TIPABOBUX) MOCIYT, IO MIATBEPIKYETHCS KBUTAHLIED No
7076.376.1 Bin 24 xxoBTHA 2013 poky. Takum 4MHOM, CyU MOMEPEAHIX THCTAHIIN
BCymeped BuMoram ct. cT. 212-214, 315 1IIK Ykpainu 3a3HaueHe HE BpaxyBaiH,
HE 3aCTOCYBAJIM HOPMHU 3aKOHOJABCTBA, SIK1 MIJJISITAIA 3aCTOCYBAaHHIO Ta JINAIUIH
710 TepeIyacHOro BUCHOBKY PO BIIMOBY Y 33JI0BOJIEHHI BUMOT PO CTATHEHHSI BU-
TpaT Ha TpaBoBYy gonomory. CKiaa Ta po3MipH BUTPAT, OB’ I3aHUX OTUIATOO Ipa-
BOBO{ JIOIOMOT'H, BXOJIUTH 0 MpeIMeTa JoKa3yBaHHs y ciipaBi. Ha miaTBepaxeHHs

X 0OCTaBHH CyJly MOBHHHI OyTH HaJlaHl OTOBIP MPO HA/IaHHS MPABOBOI I0NIOMO-
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Ty (JOTOBIp OPYUYEHHS, JOTOBIP MPO HAJIaHHS IOPUIUYHMX MOCIYT Ta 1H.), JOKY-
MEHTH, II0 CBIAYaTh MPO OIJIATy TOHOpApy Ta IHIIMX BUTPAT, MOB’S3aHUX 13 Ha-
JTaHHSIM TIPABOBOI JTOTIOMOTH, O(OpPMIIEHI y BCTAaHOBJICHOMY 3aKOHOM TMOPSIKY
(KBHTaHIIIS A0 MPUOYTKOBOTO KaCOBOTO OPIEPY, IUIATIKHE JOPYUCHHS 3 BIAMITKOIO
0anky a0o iHIMII O0aHKIBCHKUN TOKYMEHT, KaCOBI U€KH, MOCBIIUYEHHS MPO BIIAPS-
JUKeHHs1). 3 MaTepiajiiB ClpaBU BOAUA€ThCA, 10 MO3MBAYEM CIIAYEHO BUTPATH Ha

MpaBoOBY AonoMory y po3mipi 500 rpH, ki DiAIATaIOTh CTATHEHHIO 3 BIMOBI1a4ay.

Iz0p Mapkeesuu
JIvsiscvkut HayionanbHul yYHigepcumem

imeni leana @panka

KOMYHAJIBHI IOPUIUYHI OCOBH IYBJIIYHOTI'O ITPABA SK
3AMOBHUMKMU ITIYBJITYHUX 3AKYIIIBEJIb

3 1 xBiTHs 2016 poky BBeneHO B Aito 3akoH Ykpainu "lIpo myOuiuHi 3aKyIii-
B1" (Hazmasmi — 3aKoH Mo MyOJIiuH1 3aKyIiBII1) JUTs IIEHTPATbHUX OpraHiB BUKOHAB-
4oi BJIaJY Ta 3aMOBHHKIB, 1110 3A1MCHIOIOTH JIsUTBHICTh B OKpEeMHX cdepax rocro-
naproBaHHs, a Bxke 3 1 ceprus 2016 poky 3a3HaueHud 3aKOH BBOJUTHLCS Y IO IS
BCIX 1HIIMX 3aMOBHHMKIB. Jlesiki KOMyHa bHI IOPUANYHI 0COOM MyOJIYHOrO MpaBa
(T1, 1m0 3AIMCHIOIOTH JISUIBHICTh B OKpeMux cdepax rocrnojaproBaHHs) BXKe 30-
OOB’s13aH1 3/1MCHIOBATH IMyOII4HI 3aKYIIIBII BIAMOBIIHO 10 TIOJI0KEHH HOBOTO 3a-
KOHY Mpo MyOJiyH1 3aKyMiBII.

3a 3arajbHUM TPABWIOM KOMYHAJbHI IOPUIWYHI OCOOW IMyOJIIYHOTO TpaBa
BUCTYTIAIOTh B POJII 3aMOBHHKIB MyOIIYHUX 3aKyIiBedb. BapTo 3a3HaunTH, 110 Me-
XaHIKa MPOBEACHHS MyONIYHUX (JepKaBHUX) 3aKyIiBeJb IO 3MIHMIACS Ta MOT-

pedye HaIeXKHOI TPaBOBOT MIATPUMKH.
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PosrnssHemMo fesiki OCHOBHI 3MiHU MPOLEIYPH JAepKaBHUX (MyOIIYHUX) 3aKy-
MiBEJb, SKI MPOMOHYIOTHCS BUIIE3ralaHuM 3aKOHOM Ta € TOTUYHUMH JJIsi BH3HA-
YEHHsI TIOJAbIIOT0 HANPSIMKY PO3BUTKY KOMYHAJIbHHMX IOPUAMYHUX OCIO mmyOsiiy-
HOTO IIpaBa:

1. OCcHOBHOIO HOBEJOIO € Tepexi] Ha IHHOBALIWHY CHCTEMY aBTOPH30BaHHUX
€JIEKTPOHHUX MaillaHYMKiB. ABTOPHU30BaHUM EJIEKTPOHHUM MalJaHYUKOM — € aB-
TOpU30BaHa YTOBHOBAKEHUM OpPraHoOM iH(OpMaliiHO-TeIeKOMYyHIKaIliliHa CHCTe-
Ma, fIKa € YaCTUHOIO €JIEKTPOHHOI CHUCTEMU 3aKyIiBelb Ta 3a0e3Meuye peecTparito
0ci0, aBTOMaTUYHE PO3MIIIEHHS, OTPUMAaHHS 1 IepeaaHHs iHpopMallii Ta TOKyMEH-
TIB MiJ 4ac MPOBEJIECHHS NPOLEAYp 3aKyIliBeslb, KOPUCTYBaHHS CepBiCaMH 3 aBTO-
MaTUYHUM OOMIHOM 1H(OpMAIlI€I0, TOCTYII 0 SIKOTO 3A1HCHIOETHCS 32 IOITOMOTOIO
Mepexi [HTepHer. Ha naHuii MOMEHT Jesiki eleKTpoHHI Mmaiinanuuku (ProZorro,
Zakupki.prom.ua 1 T.I.) NPaIOOTh B TECTOBOMY PEKHMI Ta BXKE€ HEOJHOPA30BO
JE€MOHCTPYBaJIM CBOIO €(EKTUBHICTh. 3ayBaxy, 110 B €JIEKTPOHHY (HOpMy TakKox
MEPEBEJICHO ¥ MEXaHI3M OCKap KEHHS MPOLEIypH IMyOIIYHUX 3aKyMmiBeab y AHTH-
MOHOIIOJILHOMY KOMITET1 Y KpaiHH.

2. CKOpOUy€eThCS KUIBKICTh MPOLEAYp MyOJIIYHUX 3aKyMiBEIb JO JBOX KOH-
KYpPEHTHUX (BLAKPUTI TOPTH Ta KOHKYPEHTHHUM J1ajor) Ta OJHIE] HEKOHKYPEHTHOI
(meperoBopHa mporeaypa). Ko B nonepeaHboMy 3akoHi Ykpainu "Ilpo 3midic-
HEHHS JEep>KaBHUX 3aKyIiBeIb" 3ragyBallCh BIAKPUTI TOPrU Ta MEPEroBOpHa Mpo-
1eaypa, TO KOHKYPEHTHUH J1aJIor € TakuM co01 "Hoy-xay".

BiakpuTi TOPru € OCHOBHOIO MPOLEAYPOIO 3/IMCHEHHS MyOJIYHUX 3aKyIli-
BeJb Ta KOHIENTYaJbHO HE 3MIHWINCH. KITIOYOBHMH TEPETBOPEHHSIMHU € BIIACHE
NepeBeCHHS BIAKPUTUX TOPTIB y €JIEKTPOHHY (POpPMY, 3alpOBAIHKEHHS MIPOIIETyPH
€JIEKTPOHHOI'0 ayKIIOHY Ta 3aKyIBEJb 32 PAMKOBUMH YTOJIAMH.

CyTb €NeKTPOHHOTO AyKIIOHY IOJIATa€E B MOBTOPIOBAIBHOMY IPOLIEC] TOHU-
KEHHS I[iH a00 MPUBEJACHUX I[iH 3 YpaxXyBaHHSM MMOKAa3HUKIB IHITUX KPUTEPIiB OIIi-
HKHM 32 MaTeMaTU4YHOIO0 ()OPMYJIOI0, BU3HAUYCHOIK B METOJIMII OI[IHKH, IO MPOBO-
IUTHCSl y TPU €Tald B IHTEPAKTUBHOMY PEXHUMI peaabHOro yacy. @akTUYHO MMOHU-

KEHHS I[IHU MOJKJIMBE HE MEHIIE, aHI)K HA CyMy BU3HAYE€HOT'O 3aMOBHHUKOM TOPTiB
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KPOKY.

PaMkoBHMHU yronamu € MpaBOYMHH, IO YKJIAJAIOTHCS OAHMM YH KUTbKOMA
3aMOBHUKAMHM 3 OJIHUM YU KUIBKOMa y4YaCHMKaMH IPOLEAYPH 3aKyIiBIl 3 METOIO
BHU3HAUEHHSI OCHOBHUX YMOB 3aKYIIiBJI OKPEMHUX TOBApiB 1 MOCIYT sl YKIIAJACHHSA
BIJIMOBIAHUX JTOTOBOPIB MPO 3aKyMiBIl MPOTATOM CTPOKY il paMKOBUX yroa. Pam-
KOBI YIOJM BUKOHYIOTBCS 3 TOTPUMAHHSM TaKMX BUMOT: 1) y pa3i yKJIQJeHHs paM-
KOBOT YTOM 3 OJJTHUM yYaCHUKOM YCi ICTOTHI YMOBH JIOTOBOPY PO 3aKyMIBJIIO BU-
3HAYaIOThCS B PAMKOBIHM yroi, a TaKui JOTOBIP BBAYKAETHCS YKJIAJIEHUM IICIIS T10-
JaHHS 3aMOBHUKOM YYaCHUKY MPOMO3MII] BUKOHATH 3a3HAYECHI YMOBHU Ta OTpH-
MaHHS MMCHbMOBOI 3T0JIM YYaCHHUKA; 2) y pa3l YKIAJEHHS PaMKOBOI YIOJH 3 KUIbKO-
Ma y4aCHUKaMHM: SIKIIIO BCl ICTOTHI YMOBH JIOTOBOPY MPO 3aKyMiBIIO BU3HAUCHI B
PaMKOBI# yrojii, 3aMOBHUK Ma€ MPaBO YKJIACTH TaKHK JOTOBIP 3 JOTPUMAHHSIM 3a-
3HAUYEHUX y PAMKOBIN yTOJii yMOB BiJIOOpPY CEpell YIaCHHKIB, 3 SIKUMHU YKJIaJ€HO Bi-
ATOBIIHY PaMKOBY yroAy (TOOTO €IEKTPOHHUI ayKI10H MOKE€ i HE MIPOBOJUTHCH);
AKIIO HE BC1 ICTOTHI YMOBH JIOTOBOPY IPO 3aKyMiBIII0 BU3HAYEHI B PAMKOBIN IO/,
TaKui JTOTOBIP YKJIAJAETHCSI 3aMOBHUKOM 3 IEPEMOXKIEM IPOLEAYPH KOHKYpPEHT-
HOTO B1100pY, 10 MPOBOJUTHCA 3aMOBHUKOM CEPEJl YYACHUKIB, 3 IKUMH YKIIAJAEHO
BIJIMOBIJTHY PaMKOBY yTroay (00OB'SI3KOBO MPOBOJIUTHCS €IEKTPOHHUI ayKI[IOH).

KoHkypeHTHU# miayior € mpoleayporo myOaiyHuX 3aKymiBelb, 10 MOXe 0y-
TH 3aCTOCOBAHO 3aMOBHUKOM 3a TAKMX YMOB: 3aMOBHUK HE MOXE BU3HAYUTH HEOO-
X1H1 TEXHIYHI, SKICHI XapakTepucTuku (crenudikaiiii) podiT abo BU3HAYUTH BU]
MOCJYT, 1 ISl MPUUHATTA ONTHUMAJIBHOTO PIIIEHHS PO 3aKYIIBIIO HEOOX1IHO MPO-
BECTHU MEPErOBOPHU 3 YYACHUKAMU; MPEAMETOM 3aKYIIIBII € KOHCYJbTAllliHI, I0pU-
JIUYHI TTOCIYTH, pO3p0o0Ka 1HPOPMAIIMHUX CUCTEM, TPOTrPAMHHUX MPOAYKTIB, 3/iiC-
HEHHS HAYKOBUX JOCIIIKEHb, €EKCIIEPUMEHTIB a00 po3p000K, BUKOHAHHS JOCITIA-
HO-KOHCTPYKTOPCHKUX, OyIiBETbHUX pOOIT, BHU3HAYCHHS BUMOT JI0 BUKOHAHHS
SAKUX TIOTPEOy€e EPETOBOPIB.

KonkypeHTHuU Aianor mpoBOIUTHCS Yy JIBa €Tald, 30KpeMa Ha TepIioMy eTa-

Tl YYaCHUKHU MOJAI0Th TEHJEPHY MPOTO3UILI0, B SKiM HamaeThes 1HGOpMAIIis po
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BIJIMOBIAHICTh YYacCHUKA KBadi(iKalifHUM KPUTEPisSM, BUMOTraM, BU3HAYEHUM 3a-
MOBHUKOM y TEHAEPHIN MOKYMEHTaIlli, Ta OMUC PIIICHHS MpO 3aKymHiBiio 0e3 3a-
3HAYEHHS I[1HU, a HA JPYTOMY €Tarll — MOJAEThCsl OCTATOYHA MPOMO3UIIS YKE 3 3a-
3HAYCHHSIM I[iHU.

[TeperoBopHa mporeaypa IpaKTUIHO HE 3a3Haia JKOJAHUX 3MiH.

3. [lixBuIieHO MiHIMaJIbHY BapTICTh MpeaMeTa 3aKyIiBIIl J1Ji1 000B'SI3KOBOTO
3aCTOCYBaHHS MPOIEAYPH MyOIIYHUX 3aKyMiBedb. 1aK, 3aKOH Mpo MyOJIidHI 3aKy-
T1BJI1 3aCTOCOBYETHCS JO 3aMOBHHUKIB, 32 YMOBH, 1110 BapTICTh IIpeAMETa 3aKyIiBIIi
ToBapy (TOBapiB), MOCIYTH (MOCIYT) AOpiBHIOE abo mepesuinye 200 Tucsd Tpu-
BEHb, a poOIT - 1,5 MiIbIiOHA TPUBEHB; JO 3aMOBHUKIB, K1 3J1HCHIOIOTH JiSJIbHICTh
B OKpeMHuX c(epax rocrnojaproBaHHs, 32 YMOBH, 10 BapTICTh MPEAMETa 3aKyIiBIi
ToBapy (TOBapiB), HOCHyru (IOCIYT) NOPIBHIOE a00 mepeBuilye | MUIbHOH TpH-
BEHb, a POOIT - 5 MIJIbIIOHIB TPUBEHb.

OTxe, OYEBUIHUM HANPSIMKOM YJIOCKOHAJIEHHSI MPaBOBOTO PETYJIOBAHHA €
CTBOPCHHS HAJCKHOTO TPABOBOTO OOTPYHTYBAaHHS BUKOPHUCTAHHS EICKTPOHHHUX
3aco01B /I oprasizaiii Ipoueaypy myOIIuHUX 3aKyIliBelb, a TAKOXK aJanTallis ic-

HYIOYUX HOPM i IOTPEOH TEPUTOPIATILHUX TPOMAI.

Knrouxoecoka Hamania
JIvsi6coKuli HayionanbHul yHigepcumem

imeni leana Opanka

CYB’EKTHUM CKJIAJ] JOT'OBOPY IPO CYPOT'ATHE
MATEPHUHCTBO: IIPOBJIEMHI ACITEKTH

CyporatHe MaTepUHCTBO — 11€ BUHOIIIYBaHHS Ta HAPOHKEHHS TUTUHH (JIITEH )
Ha OCHOBI JIOTOBOPY, YKJIAJAEHOTO MK CYpOTaTHOIO MaTip’t0 Ta MailOyTHIMU OaThb-
KaMH, 3a JOMOMOTOI0 IITYYHOTO 3aIlIiIHEHHS, BUKOPUCTOBYIOUH TraMeTy abo rame-
TH MPUHANMHI OJTHOTO 3 MaliOyTHIX OaThKIB Ta 3 SIKOKO CyporaTHa MaTip HE Mae Te-

HETHUYHOTO 3B’S3KYy. Y 3B’SI3KYy 3 THM, IO JAeJani OUIbIlIe Map CTUKAIOTHCA 3 Mpo-
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OsiemMor0 OE3IUTIIS, 3BEPHEHHS IO IOMOMDKHUX PENPOAYKTUBHUX TEXHOJIOTIH, 30-
KpeMma i JI0 CyporaTHOTO MaTepUHCTBA, YacTillae, a TOMY yBara o IIi€l TeMH He €
BUIAKOBOIO. Ll cTarTs Oylie mpucBsiYEeHA JIMILIE OJJHOMY 3 MPOOJIEMHUX ACTIEKTIB
IIOTO JIOTOBOPY, a came Cy0 €KTHOMY CKJIaTy, aJKe I0CI HEBUPIIICHUMH € BEITUKa
KUIBKICTh MHUTaHb MOB’S3aHI 3 TUM, XTO MOXXe OYyTH CTOPOHAMH IIHOTO JIOTOBOPY,
KUM BUCTYIIa€ METUYHUI 3aKJI1a]] TOLIO.

[nsxom Tmymauenus HopMm CimeiiHoro konekcy Ykpainu (gam — CK Ykpa-
ian) ta Haka3zy MiHictepctBa oxopoHu 310poB’st «IIpo 3aTBepmxenHs Ilopsaky
3aCTOCYBaHHSA JOMOMDKHHUX pENpOAYKTHBHMX TEXHOJOTiH B YKpaiHi» BiA
09.09.2013 poky Ne787 (nmami — Hakaz MO3 Ykpainu) MokHa 3poOOUTH BUCHOBOK,
10 CTOPOHAMHM JIOTOBOPY MPO CypOoraTHe MaTEpUHCTBO — CyporaTHa Matip Ta Mai-
OyTHI O0aTbKkH. /[eXTO 3 HAyKOBIIIB OOIPYHTOBY€E AOLUUIBHICTh YKJIAJAEHHS TPhOXCTO-
POHHBOTO JIOTOBOPY MPO CypOraTHE MaTEPUHCTBO, /1€ TPETHOIO CTOPOHOIO BHUCTY-
naTUMe MEJMYHUN 3aKJIaJl, SIKHA MPOBOJUTUME MAHIMYJAMIl 3 IITYYHOTO 3arlIij-
HEHHA, CYIPOBIJ BariTHOCTI CypOraTHOi Marepi, a TaKOK NPUUHATTS noJoris. Ha
HaIly JYMKY, JIOTOBIp MpPO CyporaTHE MAaT€pUHCTBO MOBHHEH MependayaTH JUIIe
IOpUJIMYHI aCNEeKTH HEOOXI1JIH1 ISl TaKOro POy JOrOBOPiB, a MEIMYHHUM 3aKiaja
MMOBMHEH 3a3HAYaTHCS B HbOMY SIK 3aKjaia, A¢ Oyjae MPOBOIUTHCH JIKyBaHHSA. B
MOJAIBIIIOMY MIXK MEAUYHUM 3aKJIa0M Ta MalOyTHIMH OaThbKaMHu MOBUHEH YyKJia-
JATUCST OKPEMUI JTOTOBIp MPO HAJTaHHS MEIUIHUX TTOCITYT.

CyporatHor Martip’t10 Moke OyTH IMOBHOJIITHS Ji€3/1aTHA *KIHKa 32 YMOB Ha-
SBHOCTI BJIACHOI 3J0pOBOI AUTHHH, JTOOPOBUIbHOI MUCHMOBO O(OPMIICHOI 3TOAM Ta
BiJICYTHOCTI MEIUYHUX TIPOTUIIOKA3aHb. Y TOMY BHITAJIKY, SKIIIO CyporaTHa MaTip €
OJIPY’KE€HOI0, TTAaKeT JOKYMEHTIB MIOBUHEH MICTUTH 3T0Jly YOJIOBIKA CYypOraTHOI Ma-
Tepl Ha ii ydacTh y MporpamMi CyporaTHOro matepuHctba. [IpoTe ciin 3’scyBatu uu
€ HeoOX1THOIO TaKa 3rojia, SKII0 CyporaTHa Matip rnepedyBac y pakTUYHUX ILUTI00-
HUX BiHOCHMHaX. ®opma 3rofu 4OJOBIKa Ha y4acTh CyporaTHOI MaTepi y mporpami
CyporaTHOTO MaTepUHCTBA, 3aTBepkeHa Hakazom MO3 Ykpainu, He nepeadavae

MOKJIMBOCTI HaJaHHS TaKoi 3TOJM IS YOJIOBIKA, KM HE mepedyBae y 3apeecTpo-
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BaHOMY IILII001 3 CypOraTHOI MaTip 10, OCKIJIbKH 000B’SI3KOBUMHU PEKBI3UTAMHU Ta-
KO1 3rOJIU € 3a3HAa4YCHHS CBIJIOITBA MPO IUTI00. A, OTXe, 10 BUPIMICHHS IIHOTO IH-
TaHHS Ha 3aKOHOJIABYOMY PiBHI, 3a/Ji1 YHUKHEHHS B MallOyTHbOMY CIIOPIB I0/I0
0aThKIBCTBA, MPOTIOHYEMO 3aCBITIYBATH TaKy 30y HOTapialabHO, a TAKOXK TEPEeI-
06auaTu B JOTOBOPI, 1[0 y4acTh CypOraTHOI MaTepl B Mporpami CyporaTHOTO mate-
PUHCTBA 31MCHIOETHCS 3a 3r0JI0K0 i1 yueiibHO20 YOIOBIKA, KA MOCBIYEHA HOTAPI-
aJIbHO.

[Ile omHiI€I0 BUMOTOIO 10 CYpOTaTHOI MaTepi, IK CTOPOHU JAOTOBOPY PO CY-
poraTHe MaTepUHCTBO, € BIICYTHICTh 0€3M0CEPEIHHOTO TEHETUIHOTO 3B’ SI3KY 3 JIU-
THUHOIO, 110 HAPOAUTHCSA. BUHATKOM 3 IIbOTO MpaBuiIa € TOM BUIIAJA0K, KOJIH Cypora-
THOIO MaTIp’10 € OJU3bKUN poauy ManOyTHIX OaTbKiB (MaTH, cecTpa, ABOIOPIAHA
cecTpa Touio). BincyTHICTh yHI(IKOBAaHOTO BU3HAYEHHS MOHATTS «OJNU3BKUN PO-
U HE COPUATHME PABWIBHOMY PO3YMIHHIO I1i€l HOpMU Ha TipakTuil. Tak, Kpu-
MIHaJbHUN TpOleCyalbHUN KOACKC YKpaiHU JI0 MOHSTTS «OJMU3bKUN PO HE
BKJIIOUYAE JBOIOPIJIHY CECTPY, TITKY, KyMy TOIIIO.

Bapro 3a3HauuTH, 1mo 3a 3akoHogaBcTBOM IHnii, Pociiicekoi ®exaepairii 10
CYypOTaTHOI MaTepl CTaBIATHCA BUMOTH IIOJ0 BIKY — HIKHA Mexa 20-21 pik, Bep-
xHs1 Mexka 35 pokiB. BBaxkaemo 3a JOUUIbHE Nepe0ayuT Taky BUMOTY 1 3a yKpa-
THCHKMM 3aKOHOJIJABCTBOM, OCKIJIbKA BCTAHOBJICHHSI TAKUX MEX € HEOOX1IHUM SIK 3
MICUXOJIOTTYHOT TOYKH 30pY, TaK 13 (p1310JIOTTHHOI.

MaiibyTHiMu O6aTbkaMu MOXKe OyTH JIMIIE TOPYKKs, TOOTO 0COOH, SIKi Tie-
pedyBarTh Mk CO0010 B O(IIIIHO 3apeecTpOBaHOMY IUTFOO1 HA MOMEHT YKJIaJeH-
HS1 JOTOBOPY PO CyporatHe MaTepuHCTBO. [Ipu 11bOMy BOHH HE MalOTh MOXKIIUBOC-
Tl CAMOCTIMHO 3a4aTy Ta HAPOAUTHU AUTHHY. ToMy cuTyarlis, 3a siKoi (1310JI0TTYHO
KIHKa MOX€ MaTu JUTHHY, ajie 32 OyAb-SKUMH MPUYMHAMH HE XOY€ CaMOCTIHHO
BUHOIIIYBaTH Ta HAPOKYBATH 11, HE IIPUITYCKAETHCA.

Crin TakoX PO3TISHYTH TMUTAHHS, 1I0JI0 MOXKJIMBOCTI HaOyTH CTaTyCy CTO-
poHH (a came — «MaiOyTHIX 0aTbKiB») TAKOI'0 JIOrOBOPY 0cobam, siki nepeOyBaroTh
y (pakTuyHMX nUTIOOHKUX BigHOCHHAX. BigmosigHo a0 4. 2 crarti 123 CK Ykpaiau

«Y pa3i nepeHeceHHs B OpPraHi3M IHILIOI KIHKA €MOpiOHa JIOJIMHU, 3a4aTOr0 MOJI-
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PYXOKSIM (4OJIOBIKOM Ta KIHKOIO) B Pe3yJIbTaTl 3aCTOCYBaHHS JIOMMOMDKHUX PEMpO-
OYKTUBHHUX TEXHOJIOTiH, 0aThbKaMU TUTUHU € MOAPYXoKs». [loapyxxs — 11e ocobw,
AK1 epedyBaroTh Mk cobor0 y 1uio6i. FOpuauuHo opopmiaeHum € nuioo, 3apee-
CTpOBaHUH y JIep>KaBHOMY OpraHi peecTparlii akTiB IUBUIBHOTO CTaHy. 3TiHO 3 .
2 crarti 21 CK VYkpaiHu npoXKMBaHHS OJHIEIO CIM’€10 JKIHKM Ta 4OJIOBiKa Oe3
U100y He € MiJICTaBOI0 BUHUKHEHHS Y HUX MpaB Ta 000B’SI3KiB MOAPY oks. Takum
YHHOM, 000U, SIKi epeOyBatoTh Y (PaKTUYHUX HUTIOOHUX BIIHOCHMHAX HE MOXYTb
OyTH CTOPOHOIO JOTOBOPY MPO CypOTaTHE MaTEPUHCTBO.

[TpakTHka neskux 1HO3EMHUX AepxkaB, 30kpema Pociiicbkoi Dexaepariii, mra-
TiB lininotic, Kamdophii Tomo nepeadadae, mo cy0’ekTamu J0roBOpy Mpo Cypo-
raTHe MaTEPUHCTBO MOXKYTh OyTH 0cOOH, siki epeOyBaloTh y (HaKTUUHUX HUTHO0-
HHUX BIJJHOCHHAX, a TaKO’XK OJIMHOKA JKIHKA Ta 4YOJIOBIK. BBajkaeMo 3a JoIiIbHE Ie-
pendaunTy Taky 3aKOHOJIaBUy KOHCTPYKIIIO 1 B YKpaiHi, a/Jke MpaBo Ha MPOJIOB-
KEHHS POJIy € HEBIJ EMHUM MPUPOIHUM MPABOM JIIOAUHH, SIKUM BOHA HaJlJICHA 3
MOMEHTY HapokeHHs (4.7 c1. 281 [{uBiapHOrO KOJEKCY YKpaiHu).

B 3akonHomaBcTBI YKpaiHM HEMae *OJIHUX OOMEXKEHb LI0JI0 TPOMAaJsHCTBA
MaiiOyTHiIX 0aTbkiB. TOMy CTOPOHOIO IILOTO JOTOBOPY MOXYTh OyTH 1 1HO3EMIIL.
[Ipote icHye psia KpaiH, 1€ 3aKpiMJICHUN Tak 3BaHUI 3a00pOHHUN PEKUM Cyporar-
HOTO MAaTEPUHCTBA, 3T1JTHO 3 AKUM JIEPXKABU MOCHJIAIOYUCH HA CBIM MyOJIYHUHN MO-
PSAIOK 3a00pOHSIOTH CypOraTHE MaTepUHCTBO SIK B MEXaxX CBOiX JiepKaB, TaK 1 He-
YUHHICTh 3aKOHIB 1HINOT KPaiHH, SKIIO BOHU CyNepeyaTh HalllOHATLHOMY 3aKOHO-
JABCTBY, 110 O3HAYA€ HENIMCHICTh OyIb-SIKOTO JIOrOBOPY MPO CypOTraTHE MaTEpPHUH-
CTBO HaBiTh 32 YMOBH YKJIQJICHHS HOTO 32 MEKaMHU TaKol IepiKaBH.

Taxk, 23 ciunsg 2011 poky B omHOMY 3 TIoJIOroBHX OyauHKIB Micta KueBa cy-
pOraTHOIO MaTip 10 OyJI0 HApOKEHO ABOE AiBuart. [licis HapokeHHs niTel im Oy-
JI0 BUJIAHO CBIJIOIITBO MIPO HAPOHKEHHSI, MICIS YOTO TeHETHUYHI OaThKU 3BEPHYIIHUCS
10 ocoiibcTBa Ppanirii B YKpaiHi 3 MeToro opopMiIeHHST HEOOX1THUX JTOKYMEHTIB
JUIs. BUBE3€HHA AiTedl y @paHiio Ta HajgaHHA M (PpaHIly3bKOTO IpOMaJsHCTBA.

[Ipote, MOCONMBCTBO IM BiAMOBHIIO, OCKIIBKH CypoTaTHe mMaTepuHcTBO y Dpanirii
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3a00pOHEHO.

VY 3B’s3Ky 3 BHIIEBHUKIAJICHUM, Ha MPAKTHUIIl O TAKETy JOKYMEHTIB BHMara-
€THCSl HAJJAaHHS IHO3EMHUMH TPOMAJIsTHAMU JTOBIJKHA YITIOBHOBAXXEHOTO MIHICTEPCTBA
Ta/ab0 MOCOJIbCTBA (KOHCYJIBCTBA) BIAMOBIAHOI AepkaBu 1po JeritumMHicTh J[PT
METOJIOM CypOTaTHOTO MaTEepHHCTBA y Wil aepxkasi. [Ipore Ha 3akoHOHABUOMY pi-
BHI Taka BUMOTa Hijie HE mepeadadeHa, a, OTKe, cepell JOKYMEHTIB HEOOX1THUX
NOJIPYXOKIO A 3actocyBaHHsA [IPT mMeTogoM cyporatHoro MaTepuHCTBA CIiJ Te-
pendaYnTH HasIBHICTH TaKOi JOBIJIKH 1 MPaBO HOTapiyca, KU MOCBII4yBaTUME J10-
rOBip PO CyporaTHE MaTEpPUHCTBO, BUMAraTH il HaJlaHHSI.

B KOHTEKCTI Cy0’€KTHOrO CKJIaay JOTOBOPY PO CyporaTHe MaTEepUHCTBO
BapTO TAKOXX PO3IJIIHYTH MUTAHHS PO JIOJI0 TAKOTO JOTOBOPY y BUIAAKY pO3ip-
BaHHS LLTIO0Y MK MailOyTHIMU OaTbKaMH.

[nsxom tnymauendss HopMm CK Vkpainu He BaKKO 3p0OUTH BHCHOBOK MPO
TE, 10 Y pasi, KOJM 3a4aTTsd JUTHUHU BiAOYIOCS MICIS YKIIAJIEHHS JOTOBOPY Ta Mij
yac nuio0y, aje B Ipouec BUHOIIYBAaHHS JUTHHH U0 OyB po31pBaHUiA, TO Maii-
OyTHIMH OaTbKaMU 3a 3arajJlbHUM IPAaBUJIOM BHUCTYIA€ KOJUIIHE MOJpyxkoks. Lle
BUILUIMBAE 3 4. 2 ctaTTi 122 CK YkpaiHu 3riIHO 3 SIKOIO JUTHHA, SIKa HApOXKEeHA J10
CIUTMBY JIECATH MICSI{IB MICIs MPUIUHEHHS NUTI00Y a00 BU3HAHHA MO0 HEJIMCHUM,
MOXOJUTH BiJl OAPYHOKSA. SIKIO K MarOyTHI OAThKU ITICIIS IMiAMKCAHHS JOTOBOPY
PO CyporaTHE MaTEPUHCTBO PO3IpBAJIM LUII00, a 3a4aTTsl AUTUHH BIAOYIOCS BXKe
micyst Moro po3ipBaHHS, TO, 3BUYANHO, 1 B Il cUTyallli MO>kHa OyJio O 3a aHaJori-
€10 3acTocoByBat HOpMmy 4. 2 ctarTi 122 CK VYkpainu. [Ipote 3a11s1 yHUKHEHHS
CyNepeyoK, HAMPUKIIal B TUX BHIAJKaX, KOJIM HAPOKCHHS TUTHHHU BiTOYJIOCS TI0
CIUTMBY JIECATU MICSIIIB MICIsl MPUMUHEHHS MUTI00Y a00 BU3HAHHS HOTO HEIMCHUM,
BBA)KAEMO, 1110 3 IIUX MUTaHb HAM CITiJl IEPEHHATH H0oCcBix mTaTy HeBana.

3aKOHOAABCTBOM IIHOTO IITATy 3aKPIMJICHO HACTYIHE: SAKIIO HUTI00 ado map-
THEPCTBO PO3ipBaHO a00 MPUIUHEHO JI0 IEPEHECCHHS SUICKIIITHH, CIISPMATO301/11B
a00 eMOpiOHIB, KOJIMIIHIA YOJOBIK YW JApyXHUHA, a00 mapTHep HE € O0arTb-
KOM/MaTip 10 MallOyTHBOT TUTHUHH, SKILIO TUIBKUA BiH y MUCHMOBIN (OpMI HE MOTo-

JMBCSI, 10 Y pa3i, SKIIO JTOMOMIDKHA PENPOAYKIlisl BIIOYAETHCS MICHS TaKOTO Po3ip-
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BaHHS YW TMPUIMHEHHS, BIH MOTOMXYEThbCsl OyTH OaThkom/Marip’to auTuHU. He-
3Ba)KalOuW Ha BIJICYTHICTh TaKOl HOPMH B YMHHOMY YKPaiHChKOMY 3aKOHO/IaBCTBI,
3Ba)Kalo4M Ha CBOOOY JIOTOBOPY, JOIIBLHO OyJio O mepeadadyaTy Taki BUMAJAKU B
JIOTOBOPI 3aJJI1 YHUKHEHHS CYMEPEUOK MK MOAPYAOKSIM B MaOyTHhOMY. [lpm
[[OMY CYpOTaTHIN MaTepi MOBHHHI OyTH BiJIIKOIOBaHI (aKTUUYHI BUTPATH, IMOHE-
CCHi HEI0 Ha MPOXOPKEHHS MEIUYHHUX OTIIsAAiB Tommo. KpiM Toro, 11si HopMa € mpo-
IPECUBHOIO B TOMY IUIaHi, IO Mepeadadae MOXKIMBICTh CTaTH OaTbKaMH HE JUIIIE
JUTSL TIOAPYAOKS, ajie ¥ 171 oci0, skl mepeOyBaroTh Y KOHKYO1HATI.

OTxe, B KOHTEKCTI Ili€i cTaTTi OynaM MpoaHaTi30BaHI MPOTAIUHHU IIOJ0
Cy0’€KTHOTO CKJIaJy JOTOBOPY IMPO CyporaTHe MaTEpUHCTBO, SIKi CTAlOTh Ha 3aBaji
JUTsL TIap, siKi 0a)KaroTh pealizyBaTH CBOE MIPaBO Ha 0aThKIBCTBO. 30KpeMa, 0yJio 3a-
MPOMTOHOBAHO HAJATH MOXIIUBICTh 3aCTOCOBYBATH METOJ] CypOTaTHOTO MaTEPUHCT-
Ba NI OJJMHOKUX OCI0, a TaKoX 0ci0, 5Kl rnepedyBaroTh y (PaKTUYHUX HMUTFOOHUX
BIJTHOCMHAX; BCTAHOBUTH BUMOTHU IIOJI0 BIKY CypOTaTHOI MaTepi; YHiiKyBaTu BU-

3HAYEHHS MOHATTA «OJIM3bKUNA POIAY» T IHIII.

Penema FOpiu
JIvsiscvkuti HayionanbHul yYHigepcumem

imeni leana @paka

OKPEMI ITPOBJIEMH CTPAXYBAHHS ITIPO®ECIMHOI
BIAITOBIZAJIBHOCTI MEJUYHUX ITPAIIIBHUKIB

k1o nikap He MOXKe MPUHECTU KOPUCTI — HEXal HE TIKOAUTD.

['inmokpar

CrporoniHi ipo0semMa BiICYTHOCTI HAJICKHOT CIIBIIpAIll Ta JOBIPU MIXK MEIH-
YHUMU TPAIIBHUKAMH Ta TAIlIEHTaMU B YKpaiHi CTOITh, SIK 1 3aBXK1IH, rocTpo. [lo-
OpU BaXJIMBICTh JIIKAPCHKOTO MOKIMKAHHS, B CYCIUIBCTBI MaHy€ CKENCHUC OO0

KBaTi(hiKOBAHOCTI Ta H00poUYecHOCTI MenuKiB. OAHIEIO 13 TPUYHUH BIJICYTHOCTI CH-
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HEeprii € HeIOCTaTHICTh YW HaBITh BIJICYTHICTh KOHKPETHUX IOPUIMYHMX TapaHTIH
3a0e3neyeHHs mpaB 000X CTOpiH. | SIKII0 HA CHOTO/IHI B HAYKOBIH JITEpaTypi MPHUC-
BSAYEHO JOCTATHHO YBaru MpaBaM Ta CBOOOJIaM MAI[IEHTIB SIK CIIOKMBA4lB MEINY-
HUX TOCIYT, TO MPAaBOBUI CTaTyC MEIUYHUX MPAI[iBHUKIB 3AJIUIIAETHCA HEAOCTAT-
HBO BpEryjbOBaHUM. [IpaBOBUM 1HCTHTYTOM, SIKHW 3HAYHO MOKpAIIUB OU pIBEHb
IIPaBOBOI'O 3aXMCTY MPaB SK JIKapiB, TaK 1 MAI[I€EHTIB Ta 3HU3UB O PIBEHb HAINIPYTH
B [IPaBOBIAHOCHHAX I[0JI0 HAJAHHSA MEIUYHHUX MOCIYT € CTpaxyBaHHs MpodeciitHoi
BIJIMOB1AabHOCTI MEIMYHUX TIPaIlIBHUKIB.

Lle#t Bun cTpaxyBaHHA 3aiiMae HaJe)XHE MICIIe CepeJl 1HIIUX BHJIB CTpaxy-
BaHHS PU3HKIB y CBITI Bxke ocTaHH1 50 pokiB, olHaK B YKpaiHi BIACYTHE Oy/b-sKe
fioro cneriajbHe MpaBoOBe peryitoBaHHsA. [IpaBoBiTHOCHHU y cdepi CTpaxyBaHHS
npodeciiiHoi BIAMOBIAANBHOCTI MEAUYHUX NPALIBHUKIB B YKpaiHI pEryrolThCA
3araJbHUMHU MOJIOKEHHSMU MPO JIOTOBIP Ta CTpaxyBaHHs. 3 1HIIaTUBU TPOMAJIsH-
cekoro cycniiberBa y 2009 porti MiHICTEpCTBO OXOPOHH 310pOB’sl YKpaiHU IMiiro-
TyBajo npoekT nocraHoBu KaOinery MinicTpiB Ykpainu «lIpo 3aTBepmkeHHs
[Tepeniky ociO, AISIBHICTD AKX MOXE 3aIMOAISATH KOy TPETIM 0co0aM, MOPSJIKY 1
MpaBuJl MPOBEAEHHS 00OB’SI3KOBOr0 CTpaxyBaHHsS MpPO(deECciiHOi B1AMOBIIAIBLHOCTI
MEIUYHUX 1 (PapMalleBTUYHUX MPALIBHUKIB, IISJIBHICTh SKUX MOXE 3alOoISTH
KOy TpeTiM ocobam». Sk 3a3Havanmu y MO3 VYkpainu, TpUHHATTS NPOEKTY
noctaHoBu KaGinety MiHIcTpiB YKpaiHU JO3BOJIMTH 3aXUCTUTH MPABa MAaLI€HTIB Ta
3aIPOBAAUTH CKOHOMIYHHMM MEXaHI3M 3aXHCTy BIAMOBIAAIBHOCTI MEAUYHHUX 1
dbapMalleBTUYHUX MPallIBHUKIB Ha BUMAJO0K 3aMOAISTHHS IIKOAU KUTTIO Ta 3710PO-
POB’I0 TpeTiX 0Ci0, BHACHIIOK MPO(ECitHUX MOMUJIOK Yy 3B'SI3KY 13 3/1MCHEHHSIM
npodeciiHOl AISIIBHOCTI, HE TIOB'A3aHUX 3 XaJaTHICTIO abo 3 Headamm
BUKOHaHHSAM HHUMH TmpodeciiiHux o000B'a3kiB. IIpoexkT mnoctanoBu Kabinety
MinictpiB Ykpainu mnependadae: BCTAHOBICHHS TEPEIiKy OCi0, HISIBHICTh SKUX
MO3K€E 3aMOJIISATH IIKOAY TPETiM ocob0aM; 3aTBepiKeHHs BianoBigHoro [lopsaky Ta
npaBuJl MPOBEJAEHHS OOOB'SI3KOBOTO CTpaxyBaHHS MPOQECiiHOT BIAMOBIIATBHOCTI
MEIUYHUX 1 (papMareBTUYHUX TMPAIIBHUKIB, TISIBHICTh SKUX MOXE 3alOJisITH

IIKOAY TPETIM oco0am; 3aTBEPIKEHHS (POPMHU TUIIOBOrO JAOTOBOPY OOOB'S3KOBOTO
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CTpaxyBaHHsA MNpodeciiiHol BIAMOBIAAIBHOCTI MEIUYHUX 1 (papMaleBTUIHUX
npamiBHUKIB. OHAK MPOEKT Ta 1 3yMUHUBCS Ha CTa/li MyOI19HOTO OOrOBOPEHHSI.

Kepytouuce nonoxkennsimu L{uBinbHOrO KoJlekcy Ykpainu ta 3akoHy YKpai-
Hu “IIpo crpaxyBaHHS”, CIIiJ 3BEpHYTH yBary Ha TIPAaBOBY IMPHUPOIY JIOTOBOPY
CTpaxyBaHHS MPOQeCciiHOT BIAMOBIAATHPHOCTI MEIWYHUX MPaIliBHUKIB. 3TiAHO 3i
crarTsimMu 7 ta 16 3akony Ykpainu “IIpo ctpaxyBanusa”, crarrero 979 LluBinbHoTO
KOZEKCY YKpaiHu, IOTOBIp CTpaxyBaHHs MpodeciiHOT BIAMOBITATBHOCTI MEIUYHUX
MPAIiBHUKIB € JBOCTOPOHHBLO3000B’A3yI0UMM, pEaJbHUM, OIJIATHUM, CTPOKOBUM,
aJIeaTOPHUM Ta YKJIaJIEHUM Ha KOPUCTh TPETHOI OCOOU.

CropoHam# TIOTOBOPY € CTPaxXOBHUK Ta CTpaxyBaidbHUK. CTpaxyBaJlbHUKAMH
3a UM JJOTOBOPOM BUCTYNAIOTh Cy0’€KTH rOCHOAApIOBaHHS, 10 31HCHIOIOTH rOC-
MOJAPCHKY MISUIBHICTh 3 MEIWYHOI MPAKTUKH, ONTOBOI Ta pO3ApiOHOI TOPTiBIIl Ji-
KapChbKUMU 3aco0aMu, KpiM THX, 110 (IHAHCYIOTHCS 3 JIEP)KaBHUX Ta MICIIEBHUX O10-
mkeTiB. CTpaxoBUKaMU BHUCTYMNAIOTh HOPUAUYHI OCOOM-PE3UJICHTH YKpaiHHu, SKi
OJIep>Kaji B YCTAaHOBJICHOMY MOPSIKY JIIEH31I0 Ha MPOBEACHHS CTPaXyBaHHS MPO-
deciiinoi BianoBiganbHOCcT. He cmiy 3a0yBatu, M0 1€l IOTOBIp YKJIaJAa€ThCsl Ha
KOPHUCTh TPETIX 0ci0 (BUrogoHal0yBadyiB), KUTTIO Ta 3J0POB’I0 SIKMX 3amojisHa
IIKOAA BHACIIAOK NMpo(deciiiHMX MOMUIIOK Y 3B’A3KY 13 3[1HCHEHHAM MNpodeciitHOoi
JISTBHOCT1 CTpaxyBaJIbHUKA.

[IpenMeToM AOroBOpPY CTpaxyBaHHS MpodeciiiHO1 BIAMOBIIAIIBHOCTI MEIUY-
HUX TPAIIBHUKIB € MAaHOBI IHTEPECH 11010 BIAMIKOTYBAHHS CTPAXyBAIBHUKOM 3a-
nofisiHoi mkoau. Llel moroBip ykiIamaeThecsi B MPOCTIH MUCHMOBINA (hopMi, Helo-
TPUMAHHS SIKOi TSTHE 3a COO00 MOro HIKYEMHICTh. [CTOTHUMU yMOBaMH JIOTOBOPY
CTpaxyBaHHA MPo¢eciifHOI BIAMOBITATILHOCTI MEIMYHUX MPAIIBHUKIB €; YMOBA PO
mpeaMeT, CTPaXOBUI BUIIAJOK, PO3MIP CTPaXOBOi CyMH, PO3MIp CTPaXxoOBOTO Ijia-
TEXY 1 CTPOKH HOr0 CIUIaTH, CTPOK JAOTOBODY.

OnHuM 13 HaWBKIIMBIIMIUX MUTaHb, 110 CTOCYIOTHCS IOTOBOPY CTpaxyBaHHS
npodeciifHOi BIAMOBIIAIIBHOCTI MEAUYHUX TPAIliBHUKIB € MpobiieMa BU3HAYCHHS

cTpaxoBux BuUManakiB. CTpaxOBHUMH BHUIIAJKaMH € CMEpPTh, 1HBAIIIHICTh, BTpATa
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Ipane3IaTHOCTI TPeTboi 0COOM, BUTPATH Ha JIIKYBaHHS, JOTJISJ JITEeH 1 HABITh MO-
XOBaHHA BHACIIZOK MPOQECITHIX MOMHIIOK y 3B’SI3KY 13 3[1HCHEHHSAM TpodeciiHol
JISUTBHOCT] CTpaxyBallbHUKA, HE TMOB’s3aHOI 3 mpodeciiiHoo HenbamicTio. OTOX,
CTPaxXOBUM BHITAJIKOM € TIOMHUJIKA MEIUYHHUX TMPAIIBHUKIB 11l YaC BUKOHAHHS HUMU
npodeciiHux 000B’sI3KiB, sSIKa MPU3BENIA 10 3aMOAISTHHS TPETIM 0c00aM MaTepiajb-
HUX 30UTKIB a00 IIKOJIM 3I0POB’I0 Uun cMepTi TpeTix ociO. 1o % came BBakaeTbCs
nomuiikoro? Haykoseups A. I1. ['onoBamiyk 3a3Hauae, 1o mijg npogeciiHoo MoMH-
JKOI po3yMieThCcsl akT (IOBEACHUM HE3aJICKHOK KIIIHIYHOK al00 CYJI0BO-
MEIUYHOI0 EKCIIEPTU30I0) HEBIAMOBIIHOCTI J1arHO3y XBOPOOW MIMCHOMY XapakTe-
Py 3aXBOPIOBaHHS, a TAKOX HEBIAMOBIAHOCTI IPOBEACHOIO JIKyBaHHS XapaKTepy 1
TSKKOCTI 3aXBOPIOBAHHS, 110 NMPU3BENO /10 MOTIPUICHHS 3/10pOoB’sl a00 CMepTI Tpe-
ThO1 0COOM Yepe3 HEJAOCTATHIN pIBEHb KBaII(PIKALll MEIUYHOIO MpallIBHUKA; HEa-
JIEKBATHOT'O KOHTPOJIIO 3a AKCITIO, 30epiraHHsM, 0e3MeKoro 1 eheKTUBHICTIO JiKap-
CBKHMX 3aC001B, MEAMYHUX IMYHOOIOJIOTTYHUX MpernapariB Ta BUPOOIB MEAUUYHOTO
MPU3HAYECHHS TOIIIO.

Sk 3a3Hayvanocs BUIlE, B YKpaiHi BIJICYTHE CHeIlialbHE TPaBOBE PEryJIIOBaH-
HS CTpaxyBaHHS MPOQeciifHOl BIAMOBIAATBHOCTI MEAUYHUX MPaLIBHUKIB, TOMY YK-
palHChKUH 3aKOHOAABEIlh € BITHHUM II0JI0 3aCTOCYBaHHS Ta IMIUIEMEHTAIlli eemMe-
HTIB ICHYIOYHMX Y CBITI CUCTEM CTpaxyBaHHs MPoQeciiiHOl BIAMOBIATBHOCTI MEIU-
KiB, sIKi O JJOMOMOTJIM CTBOPUTH €(DEKTUBHY CUCTEMY, OJIM3bKY 10 YKPAiHCHKUX pe-
amii. HaykoBers P. A. Maiiganuk y cBOiX JOCHITKEHHSX 3BEpTA€ yBary Ha iCHY-
BaHs JBOX OCHOBHHMX CHUCTEM CTpaxyBaHHs Mpo¢eciiHOl BIANOBIAAIBHOCTI MEANY-
HUX MPalIBHUKIB: CUCTEMY CTpaxyBaHHs JEIIKTHOI BianmoBiganbHoOcTi (CIIIA) Ta
CUCTEMY CTpaxyBaHHs BiJ IIKOJHU, sKa HacTaida 6e3 BUHM cTpaxyBaibHuKa (LlIBe-
uist, Ginnsgaaisa, Kanana). Cucrema AENIKTHOI BIIMOBIAAIBHOCTI J1a€ MOXKJIUBICTh
MarieHTaM OTPUMATH KOMIICHCAIIO JIMIIE B TOMY BHITJIKYy, KOJH JTOBEJEHO, IO
MPUYMHOIO 3aMOIISTHHS IIKOJIM KUTTIO Ta 370pOB’10 € HembaicTh jdikaps. “llIBes-
ChbKa MOJIEJIb CTpaxyBaHHs Tmepeadavae, 10 Mij Yyac MpoLecy TaKoXK 30MparoThes
J0Ka3u HeAOaNoCTi JiKapiB, ajie KOMIIEHCallisl 3aCHOBaHA Ha JOKa3yBaHHS MpPUYH-

HOBOT'O 3B’SI3Ky MIX JIIKYBaHHSM 1 1mKkoa010. CyTh ii noJsisirae B yCYHEHHI BUHM SIK
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000B’s13KOBOT YMOBHU KOMIEHcallil, 3p0OMTH MPOLIEC BIAIIKOAYBAHHS MaKCUMAaIIbHO
MIPOCTHM.

Sk BOadaeThbcsd 3 BIYHOI aKTYaJIbHOCTI HAJEKHOTO MPABOBOTO PETYIIIOBAHHS
CYCIILJIBHUX BITHOCHH B c(hepi OXOPOHM 3I0pOB’s, CTpaxyBaHHs IpodeciiiHol Bij-
MOBIATHFHOCTI MEAMYHMX TMPAIIBHUKIB 3aCyTOBY€E Ha yBary yKpaiHChKOTO HOPMO-
tBopeHHs. Haykosii /. B. Kapamumes ta O. I'. Po3oBa cepen npuyuH, 1m0 3yMOB-
JIOI0Th HEOOXITHICTh BIPOBAPKCHHS I[HOTO BHUIY CTpaxyBaHHS HA3WBAIOTh:
3a0€3Me4YeHHs]  HAJEKHOrO  PIBHS ~ MPAaBOBOrO  3aXHCTYy  MEIWYHUX  Ta
(apMalleBTUYHUX TPALIBHUKIB;, YCKIAJAHEHHS Ta BHCOKa BapTICTh Cy4YaCHHUX
TEXHOJIOT1i 1arHOCTUKHU Ta JIIKYBaHHS IMal1€HTIB; 3pOCTal0YUi PIBEHb 0013HAHOCTI
NaIl€HTIB Ta iX 3HaHb IIOJO BJIACHUX IpPaB; HECHIBPO3MIPHICTH IO30BIB MPO
BIIIIKOAYBaHHSI IIKOJU, SKI TMOJAIOTh TNAalll€EHTH, 13 3apoOITHOI IUIaTHEIO
MEIMYHUX Ta (hapMalleBTUYHUX IPaIliBHUKIB.

VY nociniakeHH1 BUCBITIICHO JIMIIIE OKPEMI aClIeKTH CTpaxyBaHHs MpodeciitHol
BIIMOBIATLHOCTI MEIMYHHUX MPAIIBHUKIB. BaXJIMBUM € TaKoX MUTAHHS I10J0
CTaTyCcy CTpPaxOBHUKIB, 30KpeMa 4u (YHKIII CTpaxOBUKAa IMOBHHHA BHUKOHYBATU
Jep>kaBa (3aJekHO BijJ BOPOBAKEHHSI 000B’SI3KOBOI a00 TOOPOBUIHLHOI CUCTEMHU)
YW TIOCIYTH CTpaxyBaHHS HAJaBaTUMYThCS MPOQPECIHHUMU CTpaxyBadbHUKAMH.
[TimHIMalOThCSA MHUTAHHS IMIOAO JOUUIBHOCTI OpraHizaiili HEKOMEpIIMHOI CHCTEMH
CTpaxyBaHHS BIAMOBIAAJIBHOCTI MEIWYHUX MPALIBHUKIB 4Yepe3 TOBOPUCTBA
B3a€EMHOTO CTpaxyBaHHS. AJie O4EBUAHUM € (DaKT, 110 BIACYTHICTh HAJEKHOTO
MPaBOBOTO PETYJIIOBAaHHS IILOTO BHUAY CTpPaxyBaHHS HETAaTUBHO BIUTMBAE Ha
YKpaiHCbKY CUCTEMY OXOPOHHU 3JJ0pOB’sl, pO30aIaHCOBY€E cUCTEMY ii (DIHAHCYBAHHS
Ta 30UIBIIYE HEAOBIPY MDK MEIWYHUMHU TMpaIliBHUKAMU Ta MaimieHTamu. Tomy,
BPaXOBYIOUHM KOMIUIEKCHICTh 1HCTUTYTY, TPOIOHYETHCS MPUWHATH HOPMATHBHO-
MPaBOBUH aKT, IKUH Ou, Oe3MepevyHo, TOMOMIT 3MIHIOBATH MapaurMy yKpaiHChKOi
CHUCTEMH OXOPOHH 3JI0POB’Sl, YCYHYTH MpPOTAJIMHU IPABOBOTO PETyJIIOBaHHS Ta
3a0€3MEeUNTH HAJICKHUM TPaBOBUM Ta COMIaIbHUNA 3aXUCT SK MEIUYHUX

IpaIliBHUKIB, TaK 1 MAI[i€HTIB.
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I'OCIIOJAPCBKE ITPABO TA IMTPOLIEC

Ocmauwex Bikmopisa
Yepniseyvkuu HayioHaIbHUU YHIgEpcumem

im. FO. @eovrkosuua

NEPCHOEKTUBU JEO®IIOPU3AIIIL B YKPAIHI

B mikHaponHil mpakTuill O(IIOPHOIO BU3HAETHCA IOPUCIUKIIIS, KOTpa Mae
HYJIbOBI 200 Jy>K€ HU3bKI BIJICOTKOBI MOJATKOBI CTaBKH, SIKI BUKOPUCTOBYIOTHCS
JUIS omTHMI3aIlli/MiHIMI3aIl TOJaTKOBOIO HABAaHTAXKCHHS IS HEPE3UJICHTIB, Ta
J03BOJISIE PETENBHO MPUXOBATH CIIPABKHBOI0 OeHediliapa KOMIIaHli 4d TPpacTy.

OnTuMizallito BUTpaT 3a JOMOMOIo0 O(MIIOpIB B T YM IHIIINA MIpi 3aiiic-
HIOIOTh Maie BCl BeldWKi Kommanii. 3okpeMa, 3rigHo 3 gociimkenasm Offshore
Shell Games 2015, 500 Hait0LTBIIMX aMEPUKAHCHKUX KOMIIAHIi TPUMAIOTh OJM3BKO
2,1 TpaH gon. B oduropax 3aais 3MEHILIEHHS CyMH CIUIATU MOJATKIB, IPHU I[OMY
BTpatu Oromkety CHIA ouiHtooThCa B 620 Mip1 J0JI.

B Vkpaini 3a 2014 pik B oduiopu O6yno BueaeHol 10 MimesipAiB TpUBEHb,
noBiloMHUB AupekTop HarioHansHOTO aHTUKOpyMIiitHOro 6topo ApremM CUTHHK.
Haromicte y 2015 poui rosioBa HanioHansHOI KOMICIT 3 HIHHUX MarnepiB Ta (oH-
noBoro puHky Tumyp Xpomaes, 3ayBaxxuB, 10 3a OCTaHH1 18 mics1iB 13 YKpainu B
o(IOpH BUBOJMIIOCS JI€Ch MIBTPUIIbIOHY I'PUBEHB, 5IKI 00epTaNuch Ha (iHAHCO-
BOMY PUHKY.

[ToTpiOHO, Hacammiepea, 3pO3YMITH, IJIS 4YOTO YKPAiHIll BUKOPUCTOBYIOTH
odmopu? B ocHOBHOMY BOHU MOTPiOHI 71 HACTYIMHUX LiJieH: 3a0e3neYeHHs KOH-
(b1aeHIIIHHOCTI TpaBa BIACHOCTI; YHUKHEHHS BATIOTHUX OOMEXEHbB; JIETAIIBHOTO Ta
HeJIeraJbHOTO 3MEHIIICHHS MOAAaTKOBOI'O TATaps; 3aXUCTy aKTHUBIB Ta/abo mepenadi
iX y cITajoK; BUKOPHUCTAHHS SIK TAMaHI; BHKOPHUCTAHHS B TOPTOBHX OIEPAITlisiX.

B OCHOBHOMY O(bIHOpI/I BHKOPHUCTOBYIOTLECA AJIA YXUJICHHA BiI[ CIlJIaTH 11oaa-
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TKiB. ToMy iX IIIe Ha3UBaIOTh MOJAATKOBUMH OdIIOpamMu. 3 1HIIOT0 OOKY ICHYIOTh U
JIeTallbHI CTIOCOOM 3MEHINICHHS MOJaTKOBOTO HaBaHTa)XKCHHS, TOOTO TakK 3BaHa IO-
JnaTKoBa onTuMizallis. Tak, «yXWJICHHS BiJl CIUIATH MOJATKIB» — II€ CIIOCIO 3MEH-
IICHHS MMOJATKOBUX TIJIATEXIB MIITXOM MPUXOBYBAHHS JKEPEa T0X0Iy, a «I10/1aT-
KOBa ONTUMI3AIis» — 1€ 3MEHIICHHS PO3MIpy MOAATKOBOTO 3000B'sI3aHHS IIISIXOM
[IJICHAPABJICHUX TMPABOMIPHUX i TJIaTHUKA MOJATKY, IO BKIIOYAIOTH B cede
MMOBHE BUKOPUCTAHHS BCiX HAJAHUX 3aKOHOJIABCTBOM IILIBT, MTOJATKOBUX 3BLIHHEHB
Ta 1HIIMX 3aKOHHUX MepeBar.

[TouacTn BuKOpUCTaHHS OPILIOPIB BUIPABIOBYETHCS IXHIMH KIIIEHTAMU, aje
B I[IJIOMy BOHU MalOTh HETATUBHI HACHIIJAKW JJI1 €KOHOMIKU (HAMpPUKIIAJ, BiATUIMB
KamTtany 3 YKpaiHu, «MiHIMI3allis» MOAaTKIB Ta BIAMNOBIAHO HETOOTPUMAHHS Or0-
JOKETHUX JOXOIB Ta MOCUJICHHSI HET0OPOCOBICHOT KOHKYPEHIIiT).

SAx Bimomo, YkpaiHa XapaKTepus3yeTbcsi BUCOKUM piBHEM oduiopuzarlii 013-
HECy, 10 BKa3y€e Ha HEOOX1HICTh (hOPMYBaHHS MEXaHI3MY JeodIopu3arii.

Aute 110 X Take «jaeoduiopuzaiii»? JlaHe MOHATTS € IOCUTh HOBUM Ta HEMO-
CTaTHBO JOCIHIKEHUM. MU T «e0(pIIopr3aIlieroy eKOHOMIKH TEBHOI Jep:KaBU
pPO3yMIEMO 3MEHIIEHHS Y KUIBKICHOMY Ta BapTICHOMY BHPa)XX€HHI TOBapHHUX Ta
IPOLIOBUX MOTOKIB, 1110 TPOXOJATH 13 LI€1 IepKaBU Ta B 1[I0 JEpKaBy uepe3 oiio-
pu.

Opniero 13 cipo6 «aeodmopu3anii» oyno npuitaartsa 14.10.2014 poxy Bep-
xoBHOW Panoro Ykpainu 3akony Ykpainu «IIpo BHECEHHS 3MiH JI0 IESIKUX 3aKO-
HOJABYMX aKTIB YKpaiHW MO0 BU3HAYCHHS KIHIIEBHX BHUTO00JIEPKYBadiB IOpH-
JUYHUX 0C10 Ta MyOIIYHUX AISTIBY.

[le#t 3akoH, 30KpeMa, epeadaydae, Mo BCl MIANPUEMCTBA, KPIM Jep>KaBHUX 1
KOMYHaJIbHUX, 3000B'A3aH1 PO3KpUBATU 1H(POpPMALIIIO MPO CBOIX KiHIEBUX OeHedi-
1iapiB (BJIaCHUKIB MakeTiB B 25% axiiii 1 6inbine). Hepo3kputts qaHux mpo Biac-
HUKIB yKPaiHChKMX KOMIAHIN KapaeThCsd HAKIAJCHHSIM Ha KEPIBHUKA FOPUIAIHOL
ocobu abo 0co0y, YTOBHOBXKEHY JIISITH BiJl IMEH1 FOPUANYHOI 0COOU (BUKOHABUOTO
oprany), mrpady BiJ TPbOXCOT JI0 I’ ITUCOT HEOMOAATKOBYBAHUX MIHIMYMIB JI0XO-

JIiB TPOMaJIsH.
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denoMeH oQIIOPiB BaXKKO BUKOPIHUTH ITIJIKOM, ajie MOXKJIMBO B3SITH Mij] KO-
HTpPOJIb Ta 32 JOTIOMOTOI0 OKPEMHUX MEXaHI3MIB MiHIMi3yBaTH iX BILUTUB Ha €KOHO-
Miky. Cepen TakuX MEXaHI3MIB € TMOJIATKOBE 3aKOHOJABCTBO B YACTHHI KOHTPOJIIO
3a TpaHC(EPTHUM I[IHOYTBOPEHHIM, MUTHE 3aKOHOJABCTBO, 3aKOHOAABCTBO MO 00-
pOTHOI 13 BIAMUBAHHSIM HE3aKOHHO OTPUMAHMX KOIITIB Ta 1H. [IeBHI KpOKHU B aHO-
My HampsMKy Bxe 3pobisieHo 3akoH Ykpainu «IIpo BHeCeHHS 3MiH 10 JESKHX 3a-
KOHOJIAaBYMX AaKTIB YKpaiHUW WIOJ0 BHU3HAYEHHS KIHIEBUX BUTOJ00JCPKYBaUiB
IOPUANYHUX O0Ci0 Ta MyONiuHUX ais4iB», 3akoH Ykpainu «IIpo 3amoOiraHHs Ta
MPOTHIIIO JieTajizamii (BiIMUBAHHIO) JOXOJMIB, OJCPXKAHUX 3JTOUYNHHHUM ILIIXOM,
(p1HaHCYBaHHIO TEpPOPU3MYy Ta (PIHAHCYBAHHIO PO3MOBCIOJKEHHS 30pOi MacoOBOTO
3HUILIEHHS», a TAKOXK 3aBASKU YKJIaJCHHIO ABOCTOPOHHIX JI0rOBOPIB PO YHUKHEH-

HS MOJIBITHOTO OMOJATKyBaHHS TOIIIO.

B VkpaiHi mocTynoBo BUKPHUCTANI30BY€EThCS TMOJITUYHA BOJIA JI0 ACO]IIO-
pu3zaiii. 3okpema ronoa HarionansHoro 6anky Ykpainu (nami — HBY) Banepis
['oHTapeBa BHCIIOBUJIA TOTOBHICTh IIEHTPOOAHKY A0 IUIHOI criBIpali 3 Jlepxkas-
HOIO (icKayibHOIO cyk0010. BoHa migkpecnuia, M0 OCHOBHUM HampsiMOM CITiB-
npaii HBY ta Jlep:kaBHOi ¢ickanbHOI Ciy0u Mae ctat Aeoduuiopu3sanis yKpaiH-
cekoro 6Oi3Hecy. B cBoro uepry [lep:kaBHa (ickanbHa ciyx06a Ykpainu Ta AHTH-
MOHOMOJBHUN KOMITET YKpaiHU MIATPUMAIH 1€10 BUPOOJEHHS CIJIbHOT KOHUEI-
1ii 3 neodopuzariii, sxka Oyje BIATBOPEHA B 3aKOHOMPOEKTI MPO J1e0dIIopu3aIiio
Ta B 3aCa/1aX HOBOTO BAJIOTHOTO PETYJIIOBAHHS IIEHTPAIBHOTO OAHKY.

3azHaunmo, 1Mo 00poThba 3a NeoduIopu3allito €eKOHOMIKM MOBUHHA 3]iiiC-
HIOBATHCS Yy CIIBIIpalli 3 IHIIMMHU JepxaBaMu (1100 3armo0iraHHs YXHJICHHIO Bij
OMOJATKyBaHHs, 30KpeMa HaJlaHHs 1H(popMallii Ipo (HIHAHCOBI paXyHKH PE3UACHTIB
ofHiel KpaiHu y (piHAHCOBMX IHCTUTYTax IHIIOT) Ta MIKHAPOJIHUMH OpraHi3allisiMu,
OCKIJIBKH II€ € Mpo0OjieMa CBITOBOI €KOHOMIKH, SIKa BXKE JIOCUTh JOBI'O 3HAXOIUTHCS
Ha MOPSAAKY JEHHOMY MOJITUYHUX JIJIEPiB.

Maiictpu neodmopusaiiii, Taki, ik kpainu-wienn €C, 1aBHO 3pO3yMuIH, 110
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NEePEKOHATH JIIOJIEH CaMHUX BIJIMOBUTHCS BiJl OIIOPIB HE BUXOAUTh. KpeaTuBHICTH
O(IIOPHUX MiAMPHUEMIIIB, a TOJOBHE, iX IOPUCTIB Oe3MexHa. Tomy It TOro, 100
3MYCUTU YXWUJIBHUKIB MPUNUTU 3 TTOBUHHOIO, Tpeba MOKJIACTH YUMAJIUX 3YCUJIb HE
JUIIE Y BJIACHIM 3aKOHOMaBYii 0a3i, ane 1 Ha MKHAPOJHOMY piBHI. 30KpeMa, He-
00ximHO TpueaHaTHCs A0 bepiiHCchKoi yroau mpo po3kpuTTs iH(opmaii 1040
BJIACHUKIB PaxXyHKIB y €Bpomneichkux 0OaHKax, 1 JOOUTUCS aHAJIOTIYHOI Yyroau 3
CIIA.

[TimcyMoBYIOYH, 3ayBaKUMO, 110 HA Cy4YaCHOMY eTarl Jeoduiopusariis Bij-
OyBaeThCS Ha TPHOX B3a€EMOIOB’3aHUX PIBHAX: JIEPKaBHOMY, MIXKHAPOJTHOMY, KY-
JBTYpHOMY (TIUIIXOM KYJBTHBYBAHHS Cepel HACEJICHHS HECTIPUUHATTS A0 IOJaT-
KOBHUX O(IIOpiB).

Ckoponao Temana leanisna

Kuiscobkuii HayionanvHuti mop2oeeibHo-eKOHOMIYHUU YHIBepCcUumem

MPABOBUI CTATYC I'POMAJITHUHA-TIJIIPUEMIISA

["ocriogapchbKy AISUTBHICTD 3A1MCHIOIOTH Cy0’ €KTH TOCIIOAAPIOBAHHSA, 10 KX
HaJICKUTh TPOMAASIHUH — mianpuemMenb. [IpaBo piznyHux ocid Ha 3alHATTS mia0-
PUEMHUIIBKOIO JISTTBHICTIO OTPUMAJIO KOHCTUTYIIITHE 3aKkpituieHHs y cT. 42 Kown-
ctuTylii Ykpainu: «KokeH Mae npaBo Ha MIANPUEMHUIBKY JIsUIbHICTD, SIKa HE 3a-
OopoHeHa 3akoHOMY. Le mpaBo 03Havae, 110 KOXKEH caM BUIBHUHN oOWpaTH, 3aiiMa-
TUCh WOMY MiANPUEMHULIBKOIO AISUIBHICTIO YU Hi, OPIEHTYIOUYHMCHh HAa CBOi BJIACHI
OakaHHS 1 MOXJIMBOCTI. 3a CTATUCTUYHUMM JTaHUMU €auHoro Jlep>kaBHOTO pPeecT-
Py IOpUAMYHKUX Ta (I3UYHUX OCI0 — MIAMPUEMINB, KUTBKICTh 3apEECTPOBAHUX (Pi3HU-
yHUX 0Ci0 — mianpueMiriB cranoM Ha 01.01.2015 p. nocsrima 5 585108 ociod [1, C.
103]. IocTiitHe 301IbIIEHHS KUTBKOCT1 (DI3UYHUX 0C10, SKi 3MIMCHIOIOTH TOCTIOAap-
CbKY JISUTBHICTH Ta BIACYTHICTh €JUHOTO MIAXOY O PO3yMIiHHS MPaBOBOIO CTATY-
cy Q13u4HOi 0COOM — MIAMPUEMIISI, 3yMOBIIOE€ HEOOX1THICTh BU3HAYUTHU K1 HOPMHU
3aKOHOJIABCTBA CJIiJ] 3aCTOCOBYBATH MPH 3IIHCHEHHI (PI3UYHOIO0 0COOO0I0 — IMiANPH-

€MIIEM TOCIIOAaPChKOI MISITBHOCTI.
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[TonoxxeHHs 110,10 TIpaBa (Pi3MYHOI 0COOM — MIAMPHUEMII HA 3aWHITTS TIII-
PUEMHHIIBKOIO JISUTBHICTIO MICTATHCA Yy r1aBl 13 ['ocnogapcbkoro koaekcy Ykpai-
Hu (nani 'K Ykpainn), rnasi 5 [{usinsHoro konekcy Ykpainu (nami LK Ykpainn)
[3] Ta y AesSKHUX Tally3eBHX JOKyMEHTaX, M0 PEryJIO0Th BIIMOBITHUN BHIT JisIh-
HOCTi, 30kpeMa Poz’sicHennss MinictepctBa roctumii Ykpainu Big 14.01.2011

«Cratyc ¢13u4HOi 0cO0U — MIANPUEMIIS: TPOOIEMH 3aCTOCYBaHHS 3aKOHOJIaBCTBAY

LK VYkpainu y ct. 50 Bu3Ha4ae, 110 MNpaBo Ha 31HCHEHHS HE 3a00pPOHEHOI
3aKOHOM MIANPUEMHUIIBKOT AISUTBHOCTI Mae ¢izuyHa ocoda 3 MOBHOIO LUBUIFHOIO
niesnatHicTio. Sk BcranoBmioe cr. 51 LK Vkpainu, 10 miAnpueEMHULIBKOT A1sb-
HOCT1 (PI3UYHUX 0CI0 3aCTOCOBYIOTHCS HOPMATUBHO-TIPABOB1 aKTH, SIKI PETYIIIOIOTh
MIAIPUEMHUIBKY AISUIBHICTh IOPUAMYHUX OCIO, SIKIIO 1HILIE HE Mepe10ayeHo 3aKo-
HOM a00 HE BUIUIMBAE 13 CyTi BiHOCUH. 3 HaBegeHoro binenko M. C. BOauae, 1o
paBoCyO’ €KTHICTh (PI3UYHOT 0COOM — MIANPUEMIIS MPAKTUYHO MPUPIBHIOETHCS 10
paBocy0’€KTHOCTI IOPUANYHHX OCI0.

'K VYkpainu BCTaHOBIIOE, IO MiANPUEMHHIIBKA JiSUIBHICTH TPOMAsSHUHA
MO3K€E 31MCHIOBATUCS Y PI3HUX BaplaHTaXx:

0e3nocepeHbO SIK MIANPHEMENh a00 Yepe3 MpHUBATHE MiAMPUEMCTBO, IO
HUM CTBOPIOETHCS;

13 3aJly4eHHsIM a00 0e3 3ailydeHHs] HaitMaHo1 npaill (HallpuKJiaj, TPOMaJIsiHUH
MOXK€ 3M1MCHIOBATH YMPABIIHHSI 3aCHOBAaHUM HUM MPUBATHUM MiAMPUEMCTBOM
Oe3nocepelHbO a00 uepe3 KepiBHUKA, IKUH HAWUMAEThCS 32 KOHTPAKTOM; TaK camo
BIH MOXe€ 3ajlyyaTd HallMaHy Ipalo 1HIMX OCi0 (MpaliBHUKIB MPUBATHOIO IT1JII-
PUEMCTBA);

CaMOCTIITHO 200 CMIJIBHO 3 IHIIUMHU 0COOaMHU.

[IpuBeptae mo cebe yBary toii ¢akt, mo B 'K Vkpainu ¢izuuna ocoba —
cy0’€KT rOCTIOJIapIOBAHHS BU3SHAYAETHCS SIK «TPOMASTHUH — MiAIpHEMeEnb», a B [IK
VYKpaiHu BUKOPUCTOBYETHCS 1HIIMK TepMiH — «(izuuHa ocoba — MiANPUEMELBY.

OTxe, 3aKOHOTAaBEIlb ITO3HAYAE OJHE 1 TEXK MOHATTSA PI3HOIO TEPMIHOJIOTIEIO, a TO-
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MY ICHY€ CyTT€BAa HEBU3HAYECHICTh B ITPABOPO3yMIHHI, SIKa HA MPAKTHUIll MOXKE MPU3-
BECTH 10 HECHPHATIMBUX HacHiAKiB. Hampuknaa, He oapa3y 3p0o3yMijio, Y¥ BXO-
JSATh B KOJIO 0C10, SIK1 MOXKYTh 3aiiMaTHCS MiATPUEMHHUIIBKOIO MISUTHHICTIO 1HO3EMITI,
ocobu 6e3 TpoMa/ISTHCTRA.

TepMiH «rpoMajsHUH» BXHUBAIOTh AN (PI3UUHOT OCOOM, MPABOBUH CTaTycC
SIKO1 OOYMOBJICHMM 11 HAJIGKHICTIO IO TPOMAaJSHCTBA MEBHOI AepkaBu. ['pomasi-
HUH — II€ 3aBXK/IH JIIOJINHA, aJie 3 OPUAUIHOI TOYKH 30y, HE KOJKHA JIFOAMHA MOXKE
OyTH TpOMAaJITHUHOM, OCKUIBKHM TpaBa JIIOJIMHU MalOTh MPUPOJIHIA Ta HEBIIUYXKY-
BaHMI XapakTep, TOJI K MpaBa TPOMaISTHIHA BH3HAYAIOTHCS HAJICKHICTIO JTFOMHU
70 TPOMAISTHCTBA TEBHOI JepkaBU. MoOe CKJIacTHCS XHOHA JyMKa, IO TOCIO-
JapchKe 3aKOHOJABCTBO 3BYKY€E MpaBa TaKUX Cy0’€KTIB IIUBIILHOTO MpaBa sK 1HO-
3eMIlIB Ta 0ci0 0e3 rpomansHcTBa, ane cr. 55 'K VYkpainu Bu3zHavae, 10
cy0’eKTaMu roCTioJIapIOBaHHS € TPOMAJISIHU, 1HO3EeMIIl Ta 0coOU Oe3 TPOMaJITHCTBA.

VY pasi cTBOpEHHS TPOMAJITHUHOM MPUBATHOTO MiANPUEMCTBA BUHUKAE IH-
TaHHS: a XTO X € Cy0’€KTOM TOCIIOAapIOBaHHS — MPUBATHE MiAMPUEMCTBO, CTBOpE-
He rpoMajsHuHOM, yu BiH caM? Ha nymky Illepounu B.C., rpoMansHuH, sikuii €
3aCHOBHMKOM CTBOPEHOTO HHUM YHITAPHOTO MPHBATHOTO ITAMPUEMCTBA, HE €
cy0’€KTOM MIAMPUEMHULITBA, X04 1 € 3riAHO 3 4. 1 cT. 2 'K yyacHUKOM BIJHOCHH Y
cthepi rocrnogaproBaHHs. 3 IIBOI0 TaKOXK BUIUIMBAE, 10 (pizuuHa ocoba, 10 € 3a-
CHOBHUKOM TPUBATHOTO MIAMPUEMCTBA YA YIaCHUKOM TOCTIOJIAPCHKOTO TOBAPHCT-
Ba, HE TTOBMHHA PEECTPYBATHUCH K MIANPUEMEITb, OCKUTHKU BiAmoBigHO A0 [[K YVk-
paiHu ymMoBa JiepKaBHOI peecTpailii Pi3UuHOi 0COO0U K MiAMPUEMIIS MTOIIUPIOETHCS
TUIbKM HA MIANPUEMHULIBKY NISUIBHICTH (PI3MUHOI 0COOM, O€3 CTBOPEHHS FOpHINY-
HOT 0co0u. Y JaHOMY BHUMAJKY JEpXKaBHIM peecTparllii miisiraTuMe came mpruBaTHE
MIMPUEMCTBO 200 TOCTI0IapChKE TOBAPUCTBRO.

TakuMm 9MHOM, TIPaBOBE PETYJIIOBAHHS TOCMOAAPCHKOI MISIBHOCTI (Pi3UUHOT
0coO0M — MIAMPUEMIIA 3IIACHIOETHCS Y KOKHOMY KOHKPETHOMY BHMAJAKYy IIO-
PI3HOMY, OCKUIBKH 0c00a, fIka Ma€e Hamip 3alHATHUCS TOCHOJAPCHKOI0 MISUIbHICTIO,
Mae 00patu ii opraHizaimiitHo paBoBy ¢GopMy (IIpUBATHE MIAMPUEMCTBO O€3 PEECT-

parii ocobu sIK MiAMPUEMIIS, BCTYM J0 TOCIOIaPCHKOTO TOBapuUCTBa 3 abo 0e3 Has-
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BHOCTI Takoi peecTparlii, GizuuHa ocoda — miAIpUEMEIb TOIO), BiJ YO0 3ajexka-
TUME 1 MPaBOBE PETYJIOBAHHA ii AISUTBHOCTI.

Hlenyovko I . 1.

Kuiscokuii nayionanvnuti mopeogeibHo-eKOHOMIYHUU YHIgepcumem

IMPOBJIEMHI ACHEKTH IIIOJIO BU3HAYEHHS TA
OCHOBHOT'O 3MICTY INPUHIUIIIB TOCHHOJAPCBKOI'O ITIPABA
YKPAIHHU

[IpobGnema mpuHUMIIB MpaBa, iX NEepesiKy Ta 3MICTYy B OyAb-sKiil raiy3i npa-
Ba 3aBXK/IU € aKTyaJbHOIO 1 3HAXOJUTHCS Yy LIEHTP1 yYBaru cepesl HayKoBLIB Ta OPH-
cTiB. He € BUHATKOM 1 chepa rocnomapcbkoro npasa. JlaHi NpUHIKINN 3apOAUITUCS
e y paasSHCBbKHUI MepioJ, OAHAK BapTO 3ayBa)KUTH, 110 BOHU CYTTEBO BIIPI3HI-
I0THCS BiJ HUHIIIHIX NPUHIUIIB TOCHOAAapChKoro mpasa [8]. A caMe 3MEHIIEHHIM
BIUIMBY JIEP>KaBU Ha JISUIBHICTH Cy0'€KTIB TOCHOIapIOBaHHs, (GI3UYHUX OCIO mifm-
PHUEMIIIB, Opi€HTAIli€l0 HA TTOOYAOBY PUHKOBOI €KOHOMIKHU 1, BIJIMIOBITHO, BIIPOBa-
JDKEHHSIM PUHKOBHUX I1HCTPYMEHTIB, 3aCTOCYBaHHS SKHUX B PAJSHCHKOTO MEPIOy
0yJI0 HEMOKJTUBUM.

[TpuHLIMIIM rOCTIOAAPCHKOrO MpaBa - WOr0 OCHOBOIOJIOXKHI 3acajy - MOLIU-
PIOIOTHCSI HA BECh KOMILJIEKC ITPABOBUX HOPM, 110 3a0€3MEUyIOTh PETyJIIOBaHHS TO-
CIIOAAPCHKOI ISITBHOCTI [4].

Bapro 3ayBaxuTu, 110 B TOCHOJAPCHKOMY MpaBl AIIOTh 3arajlbHONpPaBOBI
NPUHIUIIM:  BEPXOBEHCTBAa IpaBa; CIPABEIJIMBOCTI; 3aKOHHOCTI; TyMaHI3MY;
JEMOKpAaTH3My; PIBHOCTI Cy0’€KTiB, B3a€MHOi BIJMOBIIAIBHOCTI 0OCOOM Ta
JEpKaBH.

KommuiekcHuit XxapakTep rocrnoaapchbkoro mpaBa 0OyMOBIIIOE€ BUKOPUCTAHHS
[IMBUIBHO-TIPABOBUX Ta aJIMIHICTPATUBHO-TIPABOBUX TaTy3€BUX MPUHITUIIIB.

J1o mepIoi rpynu HajJeKUTh:

- IIPUHIIATI PIBHOCTI MMPABOBOTO PEXUMY BCiX cy0’ekTiB. [IpuHium piBHOMpa-
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BHOCTI Cy0'€KTIB IOCIOIAPCHKUX MPABOBITHOCHUH HE3AJICKHO BiJ PIBHS, SIKUM BOHHU
3aliMal0Th y HApOJHOTOCHOJAPCHKOMY KOMIUIEKCl; HOPMH TpaBa, 10 PETYJIOI0Th
iX TocmoaapchKi BIAHOCUHH, B PIBHIN MIp1 MOIIUPIOIOTHCA HA BCIX YYACHHUKIB ITUX
BiTHOCHH [6];

- MPUHIUT TIpaBa KOXHOTO HA MIANPUEMHUIIBKY AisUTbHICTh, HE 3a00pOHEHY
3aKOHOM, OCKUIBKHM MIANPUEMHHUIIBKA MISUIBHICTD (MIANPUEMHUIITBO) € OCHOBHHM
BHJIOM TOCIOJAPCHKOI JISTBHOCTI, IO 3MIHCHIOETHCS JJIS JOCSITHEHHS €KOHOMIY-
HUX 1 COLIAILBHUX PE3yJIbTaTIB Ta 3 METOIO OJiepKaHHs NpuOyTKy. Jlis bOro mpuH-
uny, chopmynboBanoro y cr. 43 'K Vkpainu six «cBo601a MAMPUEMHUIIBKOT Tisi-
JIBHOCTI», B TOH )K€ Yac Ma€ IMEBHI OOME)KSHHS:

no-Tepiie, 0COOJUBOCTI 3AIMCHEHHSI OKPEMUX BUAIB MIIMPUEMHHUIITBA BCTA-
HOBJIIOIOTHCS 3aKOHOAABYMMU aKTaMU;

Mo-JIpyre, Mepesik BUAIB TOCMOAAPCHKOI TISITBHOCTI, 10 MiJIAraloTh JIIEH-
3YBAaHHIO, & TAKOX IMEPeNiK BUJIIB JISUIBHOCTI, MIANPUEMHHIITBO B SKUX 3a00pOHSI-
€THCSI, BCTAHOBITIOIOTHCSI BUKITIOUYHO 3aKOHOM;

MO-TpeTe, 3MIUCHEHHS MANMPUEMHHUIIBKOT TISIIBHOCTI 3a00POHSIETHCSI OpraHam
JepKaBHOI BIIaJM Ta OpraHaM MiCIIEBOTO CaMOBPSITyBaHHS,

MO-4eTBEPTE, MIANPUEMHUIBKA AiSUIBHICTH MOCAZAO0BHX 1 CITY)KO00BUX OCIO Op-
ra”iB JIep>KaBHOI BJIAJIM Ta OPTaHiB MICIEBOTO CaMOBPSyBaHHS OOMEXKYEThCS 3a-
KOHOM Yy BHUIIaJIKaX, ependauyeHrux 4acTuHowo Apyroto crarti 64 Konctutyiii Yk-
painu [1]; [2];

- TMIPUHIIUI JO3BUIBHOI CIPSMOBAHOCTI LMBIILHO-TIPABOBOTO PEryJIFOBAHHS.
3MICT MPUHUMUITY I03BUIBHOI CHPSIMOBAHOCTI LIMBUILHO-TIPABOBOIO PETYJIIOBAHHS
BUILJIMBAE 13 3arajibHOTO MPUHIMITY TPUBATHOTO TpaBa: "103BOJICHO BCE, 0 HE 3a-
O0opoHeHo 3akoHOM". B Toif yac ik B myOaiyHOMY MpaBil Jl€ 1HIIWA TPUHLIMM: "A0-
3BOJICHO JIMIIIE Ti Aii, IO mepeadoadeHi 3akoHoM". Y BIAMOBIIHOCTI 3 TIPABUIIOM JI0-
3BUIBHOT HAIPaBJIEHOCTI CY0'€KTH TOCHOJAAPCHKOrO MpaBa MOXKYTh BUMHITH Oyab-
K1 711, 110 He 3a00pOHEH1 3aKOHOM. 30Kpema, (Pi3uyHI Ta IOPUIUYHI 0COOH MAIOTh
MpaBo 3alMaTHCA MIAMPUEMHUIIBKOIO [ISIIBHICTIO, HE 3a00pPOHEHOI0 3aKOHOM

(crarti 50, 91 LUK VYkpainu). HactynHuM nposiBOM 1IbOTO MPUHLHKITY € T€, I10 O1-
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JBIIICTh HOPM LIMBUIBHOTO IIPaBa HOCAThH JUCHO3UTUBHUN XapakTep. 3aCTOCYBAHHS
[IUX HOPM MOBHICTIO 3aJICKUTh B/l pO3CYyly YUYaCHHUKIB IIUBLUIHLHOTO 000poTy. BoHn
MO’KYTh BUKJIFOUUTH 3aCTOCYBAHHS JMCIIO3UTUBHOI HOPMU JI0 CBOIX BIJHOCHH, MO-

- MPHUHIIMII HEMOPYIIHOCTI TMpaBa BJIACHOCTI, TOOTO Cy0’€KTaMH IiIIPHEM-
HUIITBA 3a0€3M€4Uy€ThCsl MOXIIMBICTh BUIBHO, Ha BJIACHUM pO3CYyJ, BOJOMITH, KOPH-
CTYBATHUCS Ta PO3MOPSATKATUCSA HAJICKHUM IM MaitHOM;

- IPUHLUI cBOOOaM JoroBopy. Lleil mpuHLKIT € OJHIEI 3 OCHOBHHUX 3acaj
rOCIIOJIapCHKOTO TpaBa Ta 1HIIMX rajxy3ed MpaBa, M0 MICTATh Y CBOIX OCHOBHHX
MOJIOKEHHSX 3arajibHI 3acaJid PIBHOCTI CTOPIH, iX BUIBHOI'O BOJIEBUSBICHHS Ta JI0-
roBipHY (OPMY SIK OCHOBY 3aKPIIJICHHS B3aEMHHX IPaB Ta 000B’3KIB CTOPIH;

- NPUHLKI BUIBHOTO MEPEMIIIEHHS TOBapiB, MOCIYr Ta (PIHAHCOBUX KOIILTIB
Ha TepUTOpii YKpaiHu;

- IPUHIIUI 320X0YEHHSI T0OPOCOBICHOT KOHKYPEHIIIT 1 3aXUCTY B1J] MOHOIIOJTI-
3My 1 HEIOOPOCOBICHOT KOHKYpeHIlii. JlepxaBa 3a0e3meuye 3aXUCT KOHKYPEHIIl y
OIANPUEMHUIBKINA JisibHOCTI. He omycKaroThCsl 3J70BKMBAaHHS MOHOIIOJIBHUM
CTAaHOBUIIIEM Ha PUHKY, HEMPAaBOMipHE 0OMEKEHHS KOHKYpEHIIi Ta HeAoOpOoCoBiC-
Ha KOHKYPEHIIis, 10 BIJHANWIUIO CBOE 3akpimieHHs1 y Konctutyuii Ykpainu ta Hu-
3111 3aKOHIB .

Jlo mpyroi rpynu HaleKUTh MPUHIIUI BN Ta MAKOPEHHS, SIKUH MOJIATAE Y
HAsSIBHOCTI TMpaBa JEPKABHUX OpraHiB (MOCagoBUX 0Ci0), B MexaxX KOMIIETEHIIIT,
KOHTPOJIIOBAaTH AISUIBHICTh MIANPHEMINB, @ y pa3l BHUSBJICHHS MPaBONOPYILIEHb,
3aCTOCOBYBATH 3aXO0/M BILIUBY.

3 BHUKJIAJICHOTO HAMM Marepially, BUILIUBAE Te€, IO rOCIOAAPCHKOMY IpaBy,
AK 1 OyAb-sIKIA 1HIIIM Taimy31 IpaBa MPUTAMAaHHI HE JIMIIE 3arajJbHO-TIPABOBI MPUH-
UK, a ¥ Tary3eBl. 3MICT JaHUX MPUHIIMITB IPYHTYEThCS Ha TOJ0KeHHsIX KoHcTH-
Tymii Ykpainu, [{uinpHOrO KONekcy Ykpainu, ['ociogapchkoro Koaekcy YKpainu
1 OCHOBI IIMBUILHO-TIPABOBUX Ta aJMIHICTPATUBHO-TIPABOBUX Traily3€BUX MPHUHIIM-

miB. Ha Hamry ayMKy, laHi IPUHIIMITA 3HAXOASTHCS HA €Tarl PO3BUTKY 1 BJOCKOHA-
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JIEHHSI 1 TOMY MOTPEOYIOTh HaJICKHOI yBaru, He Jiniie 3 OOKy HayKOBIIIB, a i Ha 3a-

KOHOJaBYOMY DiBHI.

Boeuak Pomana
JIvsiecvkuti HayionanbHul yHigepcumem

imeni lseana Opanka

IHCTUTYT OBOB’A3KOBOI'O BUKYITY AKIIIOHEPHUM
TOBAPUCTBOM AKIII HA BUMOTI'Y AKIITIOHEPA

3akoH Ykpainu «IIpo akiionepHi ToBapuctBay» Bia 17.09.2008 3akpimitoe y
cTaTTax 68-69 nmpaBo akiioHepa BUMaratu BiJl akiioHepHoro ToBapuctsa (AT) Bu-
KyIy HaJeKHHUX akiioHepy akiii. CyTh 1bOTO MpaBa — 1€ MOKJIMBICTh aKIliOHEpa,
SAKUW HE 3r0JIeH 3 MPUUHATUMHU 3arajIbHUMU 300paMu CTPATETIYHUMU PIIICHHIMH,
BHMaraty BUKYIly TOBapUMCTBOM HaJIe)KHUX aKL1OHEpY akiiii, a B AT B TakoMy BH-
NajKy BUHHUKA€ KOPECTIOHAYIOUMH O00OB’SI30K — BUKYNUTH aKllli Ha BUMOTY akKIlio-
Hepa.

OG0B’ s3KOBOIO YMOBOIO JIJIsl pealtizallii I[bOTO MpaBa € peecTpallis akiioHepa
JUTSL y9acTi y 3arajibHUX 300pax Ta roJIOCYBaHHS MPOTH MPUUHSTTS TaKOro pilieH-
Ha. Bummii rocnomapcekuii cyn y mnoctaHoBi Bin 11.06.2014 y cnpasi Ne
918/1677/13 3a3nauae, 1m0 cy0’€KTUBHE MPaBO MO3MBaya abo HOro 3aKOHHUM 1HTE-
pec He MOXKe PO3TIISJIATUCH SIK MOPYILEHE, SIKIIO MO3UBaY 0COOUCTO OyB MPUCYTHIHN
Ha 3arajbHUX 300pax aKkIiOHEpiB, Ta FOJOCYBAB 3a CIIIPHE PIIIECHHS, SKE€ BIH BBaXXa€
TaKuM, 110 MopyuIye Horo npasa. Koo pimeHs, NpuAHATTA SKUX JO3BOJISIE BUMa-
rat Big AT 000B’3KOBOTO BUKYITy aKIii AJid aKI[IOHEPIB-BIACHUKIB MPOCTUX YU
MIPUBLICHOBAHUX aKITIN € PI3HUM.

Jlst akiioHepa-BIaCHUKA MPOCTHUX aKIiH, BIAMOBIAHO 10 4.2 cT. 68 3V «IIpo

aKI[IOHEPH1 TOBAPUCTBA», HEOOX1HO MPOTOJIOCYBATH MPOTH:
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® 3JIMTTS, IPUEAHAHHS, IO/ i/Y, IepeTBOPEHHS, BU/ iy, 3MiHU THUIY TOBApHUC-
TBa;

® BYWHEHHH TOBAPUCTBOM 3HA4YHOIO [IPAaBOYHHY;

e 3MiHHU pPO3MIpy CTATyTHOIO KalliTasy.

SK110 akifioHep € BJIaCHUKOM MPUBLICHOBAHUX aKI(IH, TO Y HHOI'O MIPABO BU-
MOT'H BUHUKAE y 3B 513Ky 3 TOJIOCYBAHHSM MPOTH:

e BHeCEHHs 3MiH [0 CTaTyTy TOBAapUCTBA, IKUMH Iepef0adya€cTbCcs PO3Mi-
IleHHA MPUBIJIEMOBAaHUX AKIi HOBOTr'O KJACY, BJACHUKU IKUX MaTUMYTh Ile-
peBary 11010 Y4eproBOCTi OTPUMaHHA AWBIiAEH/IB ab0 BUILIAT y pasi JikBija-
111 aKLIIOHEpHOT'0 TOBApPUCTBQ;

® pDO3LIMPEHHS 00OCATY IMpaB aKI[iOHEPIB - BJIACHUKIB PO3MillleHUX MpHUBije-
MOBaHUX aKLiH, AKi MalOTh IlepeBary 1040 YeproBOCTi OTPUMaHHA JAUBIiJlEH-
JliB 260 BUIJIAT y pasi JiiKkBigalii akiioHEpHOro TOBapHUCTBa.

[Ticnss mpUIHATTS BIAMOBIIHOTO PIIICHHS 3araJlbHUMHU 300paMu, akIliOHEp,
AKHUI MPOroJIoCyBaB MPOTU TAaKOTO PILICHHS, TOBUHEH, BIAMOBIAHO A0 4. 2. CT. 69
3V «lIpo akiionepHi ToBapuctBa», mpotsirom 30 aHiB nogatu AT nucsMoBY BUMO-
ry. Y BUMO31 aKilioHepa rnpo o0OB'sI3KOBHI BUKYII aKiiii HEOOX1JHO 3a3HAYUTH HO-
ro mpi3Buille (HaMEHYBaHHS), MICIE MPOXUBAHHA (MICIIE3HAXO/KEHHS), KiJIb-
KICTb, TUII Ta/ab0 KJ1ac aKiliid, 000OB'I3KOBOT0 BUKYITY SKUX BIH BUMArae.

[Ipotsirom HacTymuux 30 AHIB TiCAsS OTPUMaHHS BHMOTH akilioHEpa Mpo
000B'ss3koBuit BUKYT akiiii AT 3aificHIOE OrIaTy BapTOCTI akilii 3a I[IHOIO BUKYIIY,
3a3HAYEHOIO B MOBIJOMIIEHHI IIPO MPaBO BUMOTH OOOB'A3KOBOIO BUKYITY aKIIii, 10
HaJIeXKaTh aKIIOHEPY, a BIAMOBIIHUM aKI[IOHEP MMOBUHEH BUMHHUTH YCi Jii, HEOOXi-
HI JJIs1 HA0YTTS TOBApMCTBOM IIpaBa BJIACHOCTI Ha akKilii, 0OOB'A3KOBOIO BHKYITY
SKUX BiH BUMarae. OmaTa akiii 3/1HCHIOEThCS Y TPOIIOBiH (opMi, SKIIIO CTOPOHU
B MEKaX CTPOKIB, YCTAHOBJIEHUX Y 1M CTAaTTi, HE AIWIUIMA 3O MO0 1HIIOI (op-
MU OILJIATH.

JloHeTbKU anesiiHuk TOCoapChKuii cya y moctanoBi Big 23.09.201 y

cipasi Ne 908/5832/14 ne ocoba 3BepHYJIacs 3 MO30BHOIO 3asiBOIO JI0 CYyAY MPO 30-
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ooB’si3anHs [TAT «Hopay» 3a1iCHUTH BUKYT HAJIGKHUX aKI[IOHEPY akllii 3a3Hayae,
10 y MO3WBaya BUHUKJIO MPABO BUMOTU OOOB’S3KOBOTO BUKYIY aKI[if, OCKUIbKH,
BiH OpaB y4yacTb y 3arajibHuX 300pax Ta MporojocyBaB npoTu npueaHanHs T30B
JO TIAT «Hopm». ITIAT "Hopa" onmepkano BHUMOTY BiJ MO3MBada MPO BHUKYI B
Hporo 10103 mrt. akiii 3a miHOO HEe HIWX4YE 54,9 rpH. 3a akiito. [Ipore, HarmsmoBa
pana ITAT "Hopa" 3arBepamia pUHKOBY IIiHY HpocTuX IMeHHUX akiik [TAT
"Hopna" na piBHi 0,15 rpH./IUT, BU3HAUYEHHS PUHKOBOI BapTOCTI aKI[iil BIAMOBIIHO
1o 1m.1.4.2 c1.8 3V «lIpo axiioHepHi TOBapUCTBa» 3/1MCHEHO CTAHOM Ha JICHb, IO
nepenyBaB OMyOJiKyBaHHIO MOBIJOMIICHHS Y BCTaHOBJICHY 3aKOHOJIaBCTBOM IIO-
PAAKY PO MPOBEICHHS 3araibHUX 300piB. [103uBay He MOroAMBCS 13 TAKOKO BapTI-
CTIO aKIliif Ta 3BEpHYBC J10 CY]ly, SIKHH BIIMOBUB y 33JOBOJICHHI IO30BHUX BHUMOT,
OCKUIIBKH BIMOBIIHO 10 cT. 69 3V «lIpo akuioHEepHI TOBAPUCTBAY», IIHA BUKYILY
aKLid pO3paxoOBYEThCS CTAHOM Ha JIEHb, 110 MEpEeAye JHIO OMyOIiKyBaHHsS B yCTa-
HOBJICHOMY MOPSAJKY IOBIJIOMJIEHHS PO CKJIMKAHHA 3arajbHUX 300piB, Ha SKHX
OyJIO IPUIHATO PIIIEHHS, SKE CTaJIO MiJACTaBOIO /I BAMOTU O0OB'SI3KOBOTO BUKYITY
akuid. Takum yuHOM, aKIlOHEp NMOBHHEH BpPaxOBYBaTH PUHKOBY BapTICTh aKIliH,
MIPH MOJIaHH1 3as1BU PO 000B’s13k0BU BUKYN AT HaneXHUX aKIIOHEPY aKIii.
JloroBip MIX aKI[IOHEPHUM TOBAPUCTBOM Ta AKI[IOHEPOM PO OOOB'I3KOBUI
BUKYII TOBAPMCTBOM HAJICKHUX HMOMY akIlil YKJIaJla€Tbcd B TUCHBMOBIA (opMi.
HIIKTI®P y po3’sicaenni Ne 7 Big 10.08.2010 Bka3zye, 1110 MOBIIOMIIEHHS TIPO Tpa-
BO BUMOTH OOOB'SI3KOBOTO BHUKYIY aKIlii, III0 HaJekaTh aKI[IOHEPY, 3IMCHEHOTO Y
MUCHMOBIM ()OpMI 1 CKPIMJIEHOTO MEYaTKOIO AKI[IOHEPHOIO TOBAPUCTBA, Ta MUCHMO-
Ba BUMOTa akuioHepa Mpo OOOB'A3KOBUU BUKYIT aKUiid, O(GOPMIICHHX HAJIEKHHUM
YUHOM, € JOCTaTHIM, III00 BBa)KaTH, 110 M aKIIOHEPHUM TOBAPHCTBOM Ta aKI(IO-
HEPOM YKJIAJEHO JIOTOBIp MPO OOOB'SI3KOBUN BUKYI TOBAPUCTBOM HAJICKHUX HOMY
aKiii B MUCHbMOBIN ¢Gopmi. Y TakOMy BUNAAKY JIOJAATKOBE YKJIaJIaHHS OKPEMOTO
JIOTOBOPY MPO 00O0B'SI3KOBHI BUKYII TOBAPUCTBOM HAJIECKHHUX aKI[IOHEPY aKIIH HE €
000B'sI3KOBUM. Y pa3i, SIKIIO AOTOBIp MPO OOOB'A3KOBUN BUKYIT TOBAPUCTBOM Ha-
JIKHUX aKIIOHEPY aKIii yKIala€eThCs SIK OKPEMHUN JOKYMEHT, TaKUH JOTOBIp YK-

Jaa€eThes BiAMOBIAHO 0 [IMBUIBHOTO KOJEKCY YKpaiHHU, B TOMY YUCH1 CTaTTi 632
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BkazaHoro Kogekcy.

Axmo AT BigMOBISIE y 3/1IHCHEHHI 000B’I3KOBOTO BUKYITY aKIliii HA BUMOTY
aKilioHepa YM 3aJIMIIae 3asBy 0€3 PO3TIIsiay, TO aKIIOHEP Ma€e PABO 3BEPHYTHUCS /10
CyJly 3a 3aXHCTOM CBOT'O OPYIIEHOIO MPaBa.

OTxe, peanizaliis npaBa Ha 00OB’SI3KOBUN BUKYII aKIIIOHEPHUM TOBAapPUCTBOM
aKIliil Ha BUMOTY aKI[IOHEPA 311MCHIOETHCS Y TAKOMY MOPSIIKY:
1)06yTH BJIaCHUKOM NPOCTUX YU IPUBIJIENOBAHUX aKLil;
2)3ape€ecTpyBaTHUCA JJI y4acTi y 3arajJibHUX 300pax, Jie OyAyTb NpUKMMaATUCH
pillieHHd, 1110 JA0Th MiACTaBYy AJid TAKOl BUMOTY;
3)nporosi0CyBaTy NPOTH NPUMHATTA pillleHHs, 1[0 NepeAdadyeHe YaCTUHAMU
1, 2 cT. 68 3Y «Ilpo akLioHepHi TOBAapUCTBa»;
4)nofaTH NPOTSATrOM BCTAHOBJIEHOTO CTPOKY 3 AHSA NPUUHATTS BiJIOBiAHOTO
pillieHHs BUMOTY PO BUKYI HaJIeXXHUX aKL[iOHEPY aKLiK;
5)AT npoTsiroM BCTAaHOBJIEHOTO CTPOKY MOBUHHE 3/IiHCHUTU BUILJIATY BapToO-
CTi aKIiH.

€Eniceeea Mapuna Bikmopiena
JIHinponemposcbKull HAYIOHATLHUU YHIgepcUumem

imeni Onecs I'onuapa

OCOBJIMBOCTI VIINEH3YBAHHA CYB’EKTIB
I'OClHIOJAPIOBAHHS B COEPI HATAHHA OXOPOHHMUX ITOCJIYT

JisIpHICTE TPUBATHUX OXOPOHHMX MIJIMPUEMCTB B HAMPSIMKY OXOPOHH Blla-
CHOCTI NMPOBOJAMUTHCS HA MIJICTABl Ta BIANOBIAHO 10 3akoHiB Ykpainu "[Ipo nineH-
3yBaHHS MEBHUX BUJIIB rOCnogapchkoi AisuibHOCTI", "IIpo OCHOBHI 3acanu AepkaB-
HOTO Harysny (KOHTpPoIr) y cdepli rocnogapchkoi gisuibHOCTI" 1 mocTaHoB Kaoi-
HeTy MiHicTpiB Ykpainu Big 14.11.2000 N 1698 "IIpo 3aTBepyKeHHS TIEPENIKY Op-
raniB minen3zyBanaa" Tta Big 07.07.2010 N 565 "IIpo 3aTBepmKeHHS KpUTEPIiB, 3a

SAKUMH OLIHIOETHCS CTYMIHb PU3UKY BiJ MPOBAJKEHHS IOCIOIAPCHKOI TISIIBHOCTI Y
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cdepl HalaHHS MTOCIYT, MOB'SA3aHUX 3 OXOPOHOIO JIEPKABHOI Ta 1HIIOI BIACHOCTI, a
TaKOK OXOPOHOIO TPOMAJISH, 1 BU3HAYAETHCS TEPIOTUIHICTD 3MIMCHEHHS TJIAHOBUX
3aXOMIB JAEPKABHOTO HArsiy (KOHTpPOI0)" , TOOTO 1€ € MPAKTUYHO BUYEPITHUMA
nepesik 3aKOHO/ABUMX aKTiB, SIKI PETYNIOIOTH JiSIBHICTh MPUBATHUX OXOPOHHUX
CTPYKTYP.

Bignoiguo 1o m. 43 cr. 9 3akony Ykpainu “Ilpo mineH3yBaHHS IIEBHUX BH-
T1B TOCTIOJAPCHKOI AISUTBHOCTI” MPOBAIKEHHS TOCIOAAPCHKOI AiSNIBHOCTI 3 HaJaH-
HSl TIOCJYT, MOB’S3aHUX 3 OXOPOHOM0, MiyIsArae JileH3yBaHHio. YactuHoto 2 cT. 8
IIOTO 3aKOHY Tepea0davyeHo, Mo Cy0’ €KT TOCIOJapIOBaHHs 3000B’sI3aHMUI MTPOBa-
JUTH TIEBHUW BUJ TOCIOAAPCHKOI MISUIBHOCTI, 110 MIJJISATAE JIIEH3YBAaHHIO, BIJIO-
B1JIHO JIO0 BCTAHOBJICHUX JUIS IOTO BUAY JISJIBHOCTI JIILICH31IMHUX YMOB.

bezzanepeuno, cdepa mineHsyBaHHs mnepeOyBae B Tpoileci HEOOXITHUX

3MiH, OCKUIbKM BIJJOMYl HOPMATHBHI aKTH HE MOBHOIO MipOIO Bil0OpaxkaroTh Oa-
JIAHC THTEPECiB OpraHiB JIIEH3YBAHHS Ta FOCIOAPIOIOUUX CYO’ EKTIB.

Takum 4yuHOM, 110J10 Cy0’€KTIB rOCHOJaprOBaHHs B c(pepi HaaHHS OXO-
POHHHX MOCITYT BCTAHOBJICHO YiTK1 3aX0/M BIAMOBIJANBHOCTI (1ITpad, aHyTFOBaHHS
JileH3ii Touo). A OT 3a 3aTpUMKY y BUJayl JIIEH31i, HEeBUIAUuy JIIEH311, mopy-
IIICHHS 1HIIUX BUMOT 3aKOHOJABCTBA, OPTaH JIICH3yBaHHS MAaKCUMYyM MOKE HECTH
BIJIMOBIATBHICTH Y (JOpMi BITHOBJICHHS MOPYIIEHOTO MpaBa cy0d’€KTa TOCmoaapro-
BaHHA. Takl 3aX0/M, B MPUHIIMII, BAXKO Ha3BaTH (JOPMOIO BIAMOBIIATBHOCTI, OCKI-
JBKU BOHU HE TepeadadaroTh JUIsl OpraHiB JIICH3yBaHHS HETaTMBHUX HACTIIKIB, a
JuIIe 3000B’SI3yI0Th 32 CYJIOBUM PIIlIEHHSIM BUKOHATH TE, 1[0 BOHM MAalOTh BHUKO-
HYBaTH BIJIMOBIAHO 10 CBOiX OOOB’S3KiB. Y 3B’S3KY 3 LIMM IOCTA€ MUTAHHS y3rO-
JOKEHHS B 11 YaCTHHI 1HTEPECIB JEp>KaBU Ta CyO’€KTIB, AISUTBHICTD SIKAX ITiJIJISATAE
JiIeH3yBaHHIO. Takoro y3roJpKeHHS MOYKHA JOCSTTH MUISIXOM BBEACHHS J0OJATKO-
BUX IHCTUTYTIB BIUIMBY Ha OpPTaHHU JIILIEH3YBaHHS B pa3l MOPYIICHHS HUMH HOPM
3aKOHOJIaBCTBA MPO JIICH3YBaHHS.

Bignosigno 10 3V «IIpo oXOpoHHY IISUTBHICTE» J0 3asBU MPO BUIAUY JIi-
IIeH311 Ha OXOPOHHY MISUTBHICTBH JOJAIOTHCS JOKYMEHTH, IO MiATBEP/KYIOTH Bij-

MOBIJIHICTh BCTAHOBJICHUM YMOBaM 3aJIydy€HHSI Ta BIJICYTHICTh OOMEXKEHb I0J0
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MpaIiBHUKIB, 3a/IISTHUX Y 311MCHEHHI OXOPOHHUX 3aXO0JIiB.

Opnak, y mpoliieci KOMIUIEKCHOTO PO3TIIATy OyJI0 BCTAHOBJICHO HASBHICTH
Iy’)K€ PO3TalyJKEHOTO TMepeliKy JIIEH31IMHUX YMOB WIOJ0 OXOPOHU Pi3HUX
00’€KTIB, SIKI THM CAaMHUM BU3HAYAIOTHCS I1I€ W PI3HOIO 3aKOHOaBYOI0 0a3zoro. Came
aKTyaJIbHICTh IILOTO MUTAHHSI MU IIJHIMAEMO B CBOEMY JTOCIIIIPKEHHI.

[Ipu pO3KPUTTI JAHOTO MUTAHHS, BBAKAEMO HEOOXIJIHHM MEPIIOYEPrOBO
BU3HAYMTH, 10 3aKOHOAABEIlb HAM BH3HA4Ya€ KPUTEPii, CTOCOBHO OXOPOHIOBAHOTO
00’€KTy, 3a SIKUMH OLIHIOETHCS CTYIMIHb PU3UKY BiJ MPOBAPKCHHS OXOPOHHOI JIis-
JBHOCTI, HAMH €:

- BOKJIMBICTb 00'€KTa OXOPOHHU ISl EKOHOMIKH 1 O€3MEKH IepKaBU;

- BIPOTIHICT, BUHUKHEHHSI HA 00'€KTI OXOPOHU MOPYIIEHh TPOMAJCHKOTO
MOPSIIKY Ta HAJI3BUYAWHUX CUTYAIlill TEXHOTC€HHOTO 1 PUPOTHOTO XapaKTepy;

-niepe0yBaHHs Ha 00'€KTI OXOPOHU BEIUKOT KUTBKOCTI IPOMA/ISIH;

-HasIBHICTh Ha 00'€KTI OXOPOHU 3HAYHUX MaTePIaIbHUX I[IHHOCTEH.

3 ypaxyBaHHSIM YCTaHOBJIEHUX KPUTEPIiB Cy0'€KTIB TOCMOAAPIOBAHHS, TOO-
TO MIPUBATHY OXOPOHHY CTPYKTYPY, AKa 3/1MCHIOE 3aXO0/H, TIOB'I3aH1 3 OXOPOHHOIO
JUSITBHICTIO, BITHOCATH JIO0 OJHOTO 3 TPhOX CTYNEHIB PU3UKY: BUCOKOTO, CEPEIHBO-
r0, HE3HAYHOTO.

BpaxoByroun CTymiHb pHU3HKY, OXOPOHHI MIANPHEMCTBA, 3AIHCHIOIYH
CBOIO [ISJIbHICTh, TOBMHHI BIAMNOBIIATA BHILEBU3HAYEHUM JIIEH31IMHUM YMOBaM,
SK 3araJbHOTO XapakTepy, K Cy0’€KT 31HCHEHHS TOCIIOIAPChKOl ISUIBHOCTI, TakK 1
BIJIMOBIAATH CIHEUIAIBHUM JIIEH3IMHUM yMOBaM JJisl 3[1ACHEHHS OXOpPOHU Ha
00’€KTax pi3HUX CTYNEHIB PU3UKY, K1 3[1MCHIOIOTh TOCIIOIAPCHKY AISUIbHICTH B Pi-
3HUX cepax. 3ayBaKuUMO, IO MISUIbHICTh Cy0’ €KTIB, III0 OXOPOHSIOTHCS, PETYIIIO-
€THCS 3aKOHOAABYOI0 03010 BIAMOBIAHOT cepu NisuibHOCTI. OTKE, OXOPOHHE Mij-
MIPUEMCTBO TIOBUHHO aKyMYJIFOBATH BCl 3aKOHOJIJABYO BU3HAYEHI BUMOTH Ta BIiJIO-
Bimaty iM. OCKIUIBKY JIIEH31MHI YMOBH BH3HAYAIOTh OpTaHi3alliiiHi Ta KBamiQika-
I[1iHI BUMOTH MPOBA/KEHHS OXOPOHHOI ISUIBHOCTI, BOHU € OOOB'SI3KOBUMHU JIJIS

BUKOHAHHSI Cy0'€KTaMM rOCTIOJIAPIOBAHHSI, K1 3/IIHCHIOIOTh OXOPOHHY JiSUTHHICTb.
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OTxe, MpUBaTHE OXOPOHHE MIANPUEMCTBO, IIPHU 31MCHEHHI (PYHKIIIH 3 0XO-
POHM BUIIEBKA3aHUX ITIAMPUEMCTB, TOBUHHO JOTPUMYBATHUCS JIICH3IMHUX BUMOT,
srigHo Hakazy MBC Big 15.04.2013 poky Ne 365 «IIpo 3arBepmxenHs JlineHsii-

HUX YMOB MPOBAIKEHHS OXOPOHHOI AISNIBHOCT»: JOTPUMAaHHS MOPSIKY OpraHi3a-

i OXOpOoHHU 00 €KTIB 1 MPUMINIEHD, V AKUX KYJIbTUBYIOTHCS, BUKOPUCTOBYIOTHCH,

36CDiFaI-OTLCH Ta 3HUIIYIOTHCA HaDKOBMiCHi POCIIMHHU, a4 TAKOX BUKOPUCTOBYETHCA,

36epira€Tbc;I Td 3HUINIYETHCA OTPHUMaHa 3 HUX I'OTOBA HDOI[VKHi?I qu BiI[XOI[I/I TaKHNX

pociiuH, 3atBepakeHoro Hakazom MBC Ykpainu Big 27 sxoBTHs 2010 poxy Ne 507,
3apeecTpoBaHoro y MiHictepcTBi foctunii Ykpainu 2 6epesns 2011 poky 3a Ne
267/19005. Is mineH3iiiHa ymMoBa niepedavyae CTBOPEHHSI YMOB OO 3ar00iraHHs
PO3Kpa/laHHIO POCIIMH, BKIIOYEHHUX /0 MEPEIiKy HapKOTHUHUX 3aC001B, ICUXOTPO-
ITHUX PEYOBHH 1 MPEKYpPCOPIB, CKIAJAHHS BIAMOBIIHUX AKTIB OOCTEKEHHS MPHUMI-
IEHb, Y SIKUX KYJbTUBYIOTHCS, BAKOPUCTOBYIOTHCS, 30€pIratoThCsl Ta 3HUILYIOThCS
HApPKOBMICHI POCIIMHU Ta 1HIIIE; MIAHU-CXEMHU 3€MEJIbHOI JUISTHKY, Ha SKIM IJIaHy-
€ThCS 3[IMCHUTU TOCIB POCIUH, a TAKOXK, BUKOPUCTOBYBATH, 30€pIiraTu Ta 3HUIILY-
BaTU OTPUMAHY 3 HUX FOTOBY MPOIYKI[IO UM BIAXOAM TAKUX POCIHUH, 13 3a3HAYCH-
HSM crienuiyHuX 00CTaBHH.

besnocepenHbo MocTtae MUTAaHHS HASBHOCTI BIAMOBITHUX KBallipiKOBaHUX
KaJIpiB B CTPYKTYpl IPUBATHOTO OXOPOHHOTO MIAIMPUEMCTBA JIJISl 3A1MCHEHHS BChO-
ro KOMIUIEKCY 3aBAaHb, MOYMHAIOYW BiJl MIJTOTOBKU CHENU(IYHOT JOKYMEHTAIlli,
OTPUMAaHHS BCIX BIAMOBIAHUX JTO3BOJIB — 3aBEPIIyIOYH, 3MIHCHEHHAM (PYHKI[IOHA-
JLHUX 000B’SI3KIB OXOPOHIISI HA OXOPOHIOBAHOMY 00’ €KTI.

Takox, cy0’€eKT OXOPOHHOI AISUIBHOCTI — IPUBATHE OXOPOHHE MiANPHEMCTBO,
3 BUCOKUM CTYIIEHEM PU3HMKY NMOBHUHEH AOTPUMYBATUCS BUMOT 3TiIHO PI3HUX HOP-
MaTHBHO- MPaBOBUX aKTiB, A0COIIOTHO PI3HUX JILEH3IMHUX BUMOT, 110 1 CIIPUYH-

HHIIO HpO6HeMaTI/IKy IIOCTAaBJICHOI'O ITUTAHHA.

Koupao Koounko

LIxona Yrpaincokoeo Ilpasa, Aeenoncokuii Ynisepcumem
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BUCEJIEHHS B IIOJIBCBKOMY 3AKOHOJABCTBI - MI'K
3AXUCTOM IHTEPECIB BOP)KHUKA I KPE/IUTOPA

be3cyMHIBHO, KOXKE€H 3aKOHOJaBEIb IPHU YXBAIIOBAaHHI IHCTUTYTIB K1 BiTHO-
CSITBCSl BUCEJICHHSI CTA€ Tepe] TUIEMOI0 Y3TOJDKEHHS 3aKOHHUX 1HTEPECIB Kpeau-
TOpa 13 3000B'sI3aHHSAM T'YMaHHOI'O BIIHOIICHHS 10 OOp)KHUKA. AHAJIOTIYHUM MPO-
1iec BinOyBaeThes B [1ompmi.

[Tonbchbka KOHCTUTYMIS, Y cTaTTi 64.1 CTaHOBUTH, 10 KOXKHA JIIOJUHA MaE
paBo Ha BiacHicTh. He 0e3 3HaueHHs TaK0oXX PO3TalTyBaHHS IIi€l CTATTI HA MOYaT-
Ky riaBu "CBoOo/u 1 mpaBa €KOHOMIYHI, COIIAJIbHI 1 KyJIbTYpHI." OCHOBHUI 3aKOH
BU3HA€E MPABO BJIACHOCTI 32 OJIMH HAMOUIbII BaXKJIIMBUX €KOHOMIYHMX IpaB, sIKi IO-
BUHH1 OyTH OCOOJIMBO 3aXUIIEHI.

Inyun nanbiie, y ctatti 75.1 KOHCTUTYIIIT TOBOPUTHCS MPO TE, IO JIepKaBHA
BJIa/la TIPOBOJIUTH TMOJITUKY, IO CIPHUSIE 3aJI0BOJICHHIO KUTIOBUX MOTped rpomMa-
JISiH, 30KpeMa, 00poTbO1 3 OE3MPUTYJIBHICTIO, CIPUSHHIO pO30YJ0BI COIIAIBHOTO
KUTJIA Ta MIATPUMKU 3aXO0/1B, CIPSIMOBAaHUX Ha MpHUA0aHHS BIIACHUX OYUHKIB.

B nanuii yac nojbChbKe LMBUIBHE MPOBAIKEHHS, 3 PI3HUM CTYIIEHEM YCHIXY,
HaMaraeThCsi MPUMUPUTH JIBI KOHCTUTYIIMHI IIHHOCTI. [lonoxkenns IluBiibHOTO
IPOLECYaJTbHOTO KOJIEKCY JT03BOJIAIOTh, 3 METOI 3aXUCTy MpaB BJIACHOCTI, 3Aiic-
HEHHS BUJIaHHS a00 K ONOPOKHEHHS IpUMIIeHHs. [ii 11 CKIIaJatoThCs 3 YCYHEHHS
OopKHUKA, HOTO peuelt Ta 0ci0, 0 MPEACTABISIOTh HOTO 1HTEpecH (BUCEIICHHS).

[Tonbchka HUBLIBHE MPOBAIXKEHHS PO3PI3HAE BA BIJIMIHHI THUIIA BUCEIEHHS.
[lepmmii U, 11e BUCEIEHHS OOpPKHUKA A0 COLIATIBHOTO UTIa. ColianbHe KUTIIO0
IIOBUHHO MAaTH BiIIOBIAHUM CTAaHAAPT 1 MATH MPOCTIp 10 HaMEHIIE 5 M? HA OHY
oco0y. Cyn, siKiil BUAaB pillIeHHs PO 3BUIBHEHHS MPUMIIIEHb TOBUHEH BUPIIINUTH,
gy OOp>KHHUK Ma€ MpaBO Ha colfiaigbHe XuTio. OOO0B'SI3KOBE MPABO HAa COIIAJIbHE
YKUTJIO MalOTh: BariTHI XKiHKH, HenmoBHOMITHI (B Ilonbmi, ocobwu, siki He mocsarim 18-
PIYHOTO BIKY), XBOp1, 0€3p00iTHI, NEHCIOHEPH, K1 MAIOTh MPABO HA OTPUMAHHS CO-

MaJIBHOI JOIIOMOTH.
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CormiayibHE KHUTJI0 HAJA€ OAUMHULIA MICIIEBOTO CAaMOBPSAyBaHHs (TI0JI. TMiHA),
B MEXax SKOi pPO3TallOBaHE MPHUMIIIEHHS, 3 SKUX BHCEISIOTH 0C00y. Y4acTh Ofu-
HUIIS MICIIEBOTO CAaMOBPSITyBaHHS B IIPOIIEC] 110 BUCEJICHHS € O00B'SI3KOBUM.

Y MoJIbCbKOMY HMBUIFHOMY TPOIIECI ICHY€ TaKOX IHCTUTYT BHCEJICHHS 0e3
000B’s13Ky BUHECEHHS PIiIlICHHS PO MPaBO Ha COIIAIbHE XKUTJIO. 3aKOH mepeadadae
TPH BUITAJIKHU , KOJIU CYyJI HE BUPIIIY€E MUTAHHS MIPO HAJAHHS COLIAIbHOI KBApTUPHU:

® SKIIO 3aKOH HE Iependavae HeOOX1AHOCTI COIIaJbHOIO JKUTIIA (HAMpPUKIIa,
ocoba mocsria BCTAaHOBJCHHMM 3aKOHOM BIK, 0e3poOiTHINI Oe3 mpaBa Ha

COITlaJIbHY JOTIOMOTY),

® KOJIM BHCEJCHHIO MiIsIirac OOp)KHMK, SKHH TEPEIIKOIKaB CIHOKIHHOMY
MIPOKMBAHHIO 1HIIMX MEIIKAHIIB, IPOKUBAE Y MPUMIIIEHHI 0€3 IOpUIUYHOI
nijgcTaBu a00 0coba, sika CKoina 3J10YMH HaCHIIbCTBA;

® KOJIM OTMOPOKHEHHIO MUISIrae MPUMIIIEHHSI HA0yTe y BIIKPUTOMY ayKI[IOHI
a00 sK pe3yJbTaT BUKOHABYOTO MTPOBA/KCHHS.

VY nepuiomy 1 TpeThbOMY BHMaAKaX, OOPKHUKOBI HAIAETHCS TUMYACOBE IMPHU-
MIIIEHHS, Y SKOMY BOHU MOXYThb JKHTH BiJl OJTHOTO JO MaKCHMAJIBHO IIECTH MiCsI-
11iB. OOOB'sI30K BKa3aTH TUMYACOBE MPUMIIICHHS HAKJIQJICHUI Ha BIJIMOBIIHUMN Op-
raH MICIIEBOIO CaMOBPSIYBaHHS, Ha TEPHUTOPIi SKOTO 3HAXOJUTHCS OIMOPOKHECHE
MpUMIIIEHHS. BaXXJIMBO BI3HAYMTH, 110 CTATTI [IUBUILHOTO MPOLIECY B OUIBIINMA
MIpi CKepoBaH1 Ha 3a0€3MeUYeHHs IHTEPECiB KPEeIMTOpa, a MEHIIIe Ha 3a0e3MeUeHHs
1HTepeciB OOp>KHMKA. 3T1HO 3 3aKOHOM, B I[bOMY BUMAJKY, Mepe]l BUCEIEHHIM 00-
PKHUKA OpPTaH MICIIEBOTO CAMOBPSIyBaHHS BKa3aTH TUMYACOBE MPUMIIIECHHS IS
npoxkuBaHHs. [IpoTe, Ko opraH He BKa3ye TUMYACOBOTO MPUMIIIICHHS JTOBIIE HIXK
MBPOKY, MOKJTUBUM € TTOCETICHHS OO KHUKA 0 MpUTYIKY. Crif Takok 3a3HAYNTH,
0 B pa3i BUCEJICHHs OOP)KHUKA JIO COIIaIbHOTO JKUTJIa HE € MOXKJIMBUM HOTO TIO-
CEJICHHS B TIPUTYIJIKY.

Takuit miaxia BOaYaeTbCsl HEMPABUIBHUM, TOMY IO TUIBKK Ha MEPIIUNA TOT-
JIST BiH 3axuIiae OOp>KHUKA BiJl 0€3T0MHOCTI.

k110 GOpKHUK MiAJIIrae BUCEICHHIO, SIKIIO BiH MEPEIIKO)KaB HOPMaJIbHO-
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My TPOKMBAHHIO 1HIIMX MEIIKAHIIIB, MPOKUBAE Y MPUMIIIEHHI 0€3 IOpUIUYHOI ITi-
acTtaBu abo ocoba, sika CKOijia 37I0YMH HACHIJIBCTBA BiH MOMIIIYETHCS B MPUTYIKY
a00 B 1HIIIOMY MICIIi, IIIO JIa€ MPUTYJIOK.

Crin TakoX 3a3HAYUTH, IO BUCETICHHS HE TPOBOIUTHCA B Iepioa 3 1 nmcTo-
naga mo 31 Oepe3Hs y BiJHOIIEHHI 10 OOpXHHKA, MPOKUBAE y MPUMILICHHI 0€3
IOPUINYHOI MIJICTaBU a00 0c00a, sika CKO1la 3JI0YMH HACUJILCTBA
Bucenenns B [lonpini mpoBOAWTh CYOBUN BHKOHABEID (n01. Komoprik). Tlporie-
Iypa CKIJIAJAETHCS 3 IBOX €TalliB:

— 3BEpHEHHS /10 OOPKHUKA PO JTOOPOBUIBHE 3aJTUIIIEHHS PUMIIIICHHS,
— TMPUMYCOBE BHCEJICHHS, SKIIO OOpXHUK HE 3aJIUIIUB JTOOPOBUIHHO

MPUMILIEHHS.

[IpouecyanpHi aii, sKi BUKOHYE CYJOBHI BHKOHaBellb, € BiAmiaTHuMu. [lnara 3a
BHCEJICHHAM 3I1UCHIOETHCA KPEAUTOPOM, a MOTIM ii MOBEPTAE KPEAUTOPY OOPKHUK.

O1iHIOYM MOJBCHKI PETYIIAIT 1100 BUCEJICHHS CI1JI 3a3HAYUTH MPOOIEeMH,
MOB's13aH1 3 WOr0o MPaKTUYHUM CcTOocyBaHHSIM. OCHOBHa mpobiieMa, 3 KO 3Mara-
€THCA 1I1J1a JIEpKaBa, 11€ HEJIOCTATHS KIIbKICTh COILlaIbHUX MPUMIIIEHb. BUIbIIICTD
OpraHiB MICIIEBOI'O CaMOBPSAYBaHHS HE B 3MO31 HAJATH MPUMIIIEHHS OOPKHUKAM,
SKUM CyJl HaJlaB Ha HHOTO MpaBo. Lle Mpu3BOINUTH A0 HEMOXKIMBOCTI BUKOHAHHS
CYZIOBOTO pilleHHA. YacTuHa KPeAUTOPIB CTapaeThCs 3a0e3MeunT OOpPKHUKA Tpa-
rHE MM TPUMIIICHHSIM BJIACHUMHM 3YCHJUIAMHM 1 Mi3HIIIE 3BEPTAETHCS IO OPraHiB
CaMOBPSAYBAHHS 3 3asBOIO MPO BUILIATY BiAIIKOAYBAHHS, 110 MPU3BOAUTH 0 BH-
KJIMKA€ BUTpAT.

OcCHOBHOIO TTPOOJIEMOI0, € OAHAK MOXKJIUBICTh BUCEIEHHSI OOpPKHHUKA, y pasi
npuAOaHHS MOro MPUMILIEHD HA BIIKPUTOMY ayKIIIOHI. X04a cama i/1esl MpaBUIIbHA,
OT0 BUKOHAHHS KPUTUKYIOTHCS, TOMY 1110 3aKOH HAJMIPHO JI1€ Ha KOPUCTD MOKYTI-
I IPUMIIICHb. 3/1a€ThCs, 110 3aKOH MMOBUHEH 3PIBHOBAXXUTHU MpaBa 000X CTOPIH 1
MPUHAHSITH PIIISHHS TOTOXKHI IMPH BUCEJICHHIO JI0 COIIAIBHOTO JKHUTIIA, TOOTO MOBH-
HEH HaJaTH MPaBO Ha COIAIbHE JKUTJIO KOJUITHHROMY BIIACHUKY MPHUMIIICHHS SKE

H1JJISTa€ OTIOPKHEHHIO.
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COLIAJIBHE ITPABO

Onvea I'anywiko
JIvsiscvkut HayionanbHul yYHigepcumem

imeni. leana @panka

COLIAJIBHI CTAHJIAPTH MEJAYHOI JOTTOMOTH BIIITOBIJHO JIO
KOHBEHIIIT ITPO MIHIMAJIBHI HOPMH COLIIAJILHOTO
3ABE3NEYEHHS

VYrona npo acomianito Mix €BponelicbkuMm Coto3oM Ta YKpaiHoro, Tinuca-
Ha 21 6epe3ns 2014 poky, Bumarae Big Ypsay YKpaiHu NOCUICHHS PiBHS COLlalb-
HOT'O 3aXHCTY Ta MOJIEPHIi3allii CUCTEM COIllaIbHOTO 3axucTy. KOHBEHIIis po MiHi-
MaJibHI HOPMU COLIIaIbHOTO 3a0e3nedeHHs, npuitHsaTa 4 yepBHs 1952 poky, (nam —
KouBeHiisi) cripssMoBaHa Ha BCTAHOBJICHHS Ta rapaHTyBaHHS MiHIMaJIbHUX CTaH/a-
pTiB B cepi couianbHoro 3abesnedyeHHs. [lonoxenns Konseniii 3a0e3neuye me-
XaHI3M 3aXMCTy y BUMNAAKy HEOOXITHOCTI MEIUYHOI JOIIOMOTH, MAaTEPUHCTBA, XBO-
pobwu, 6e3pobITTs, TPYJOBOTO KaMITBA Ta MPOGeCIHHOro 3aXBOPIOBAHHS, 1HBAJIII-
HOCTI, CMEPTI TOAyBaJbHUKA, CTAPOCTI, @ TAKOX COIllaJibHE 3a0€3MeUeHHs CIM SIM 3
niTebMu. Ha maHoMy etami B KOHTEKCTI pO3pOOJIEHHS Ta BTUICHHS B JKUTTA MEIUY-
HO1 pehopmu B YKpaiHi, BaXKJIMBUM € aHAJI3 Ta BIAMOBIIHICTh HAIIIOHAILHOTO 3a-
KOHOAaBCTBa HopMaMm KoHBeHI11i, 10 rapaHTyIOTh Ha/laHHS I0NIOMOTH B LiH cdepi.

Crartsa 8 KonBeHiii nporoJoiiye, 1mo MeAUdHa JTOTOMOTra HaJAa€ThCsl Y BU-
nagKax OyJb-sSKOTO XBOPOOJIMBOTO CTaHy, HE3aJIE)KHO BiJ HOTO MPUYMHH, a TAKOX
y BUNAJKY BariTHOCTI, MTOJIOTIB Ta iX HaciakiB. HarlioHanbHE 3aKOHOJABCTBO B IIii
yacTHHI BiamoBigae HopMam KonBeHIii, Tak sk ctaTTss 3 OCHOB 3aKOHOJABCTBA
VYkpainu mpo 0XOpOHY 3/I0POB’ Sl OKPECITIOE aHATIOTTYHE KOJIO COIIaJIbHUX PU3HKIB.

Takox Konenis (cTaTTs 9) BCTaHOBIIOE MIHIMAJIbBHY YUCEIBHICTH BH3HA-

YeHUX TPyH 0Ci0, M0 MiJIATaloTh 3a0e3MeueHHI0, 30kpemMa, 11e ado 50% ycix Haii-
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MaHMX TPaIliBHUKIB, a TAKOXK iXHI XKIHKHU Ta JITHA (I[IKABUM € Te€, 1110 BKa3aHO caMe
PO KIHOK 1 11032 YBaror 3aJIUIIEH] YOJIOBIKH, SIK APYTUN 3 TIOAPYXIKs ), a00 caMo-
JisTbHE HACEJICHHS, IO CTaHOBUTH HEe MeHIne 20% 3arajbHOTrO 4Yucia >KUTENIB, a
TaKOoX 1XH1 KIHKH Ta AiTh abo 50% ycix rpomaasH kpainu. Bapro 3a3nauntu, 1o
HalllOHAJThHE 3aKOHOJABCTBO HE Tependadac HaJaHHSI MEIUYHOI JOTIOMOTH JIUIIE
SKIMCh YAaCTUHI HACEJICHHS, a BIJMOBIIHO J0 cTaTTi 8 OCHOB 3aKOHOJABCTBA IPO
OXOpPOHY 3JIOPOB’S «KOKEH TPOMAISTHUH Ma€ MpaBO HAa O€30IIaTHE OTPUMAHHS y
JIEp’)KaBHUX Ta KOMYHAJIbHUX 3aKJIaJaX OXOPOHM 3JI0POB'Sl MEIUYHOI JIOIOMOTH».
Ile cBiAUUTH TPO Te, IO MPABOBE PETYIIOBAHHSA YKpaiHU B IIbOMY IMUTAHI HE JIHIIIEC
BiAnoBigae Bumoram KonBeHiii, ane i nepeBunrye ix. OkpiMm 1poro, crarts 10
KounBeHI1ii Bka3zye, 110 Taka JOMOMOTa HAJA€ThCs 0cobam, siki caMi abo TOyBajlb-
HUKH SIKUX HAOYJIM CTa)Ky, BU3HAHOTO MOTPIOHUM JJIs 3alI00ITaHHS 3JI0BXKUBAHHSM.
3akoHM YKpaiHU TaKOro K MOJIOKEHHS HE MICTATh TaK 5K I1I€ HE 3aIIPOBaKEHE 3a-
raJIbHOOOOB SI3KOBE JIEP>KaBHE COIllAJIbHE MEJIMYHE CTPaxXyBaHHS.

3rigHo Kouseniii (ctatta 10) y Bumajaky XBOPOOJHMBOTO CTaHy JIONOMOTa
OXOIUTIOE 3arajbHy JIKapChKy JOMOMOTY, 30KpeMa, BI3SUTH J0JIOMY; JOIIOMOTY, SKY
HaJlal0Th (axiBIll cTallioHapHUM a00 aMOyJIaTOPHUM XBOPHUM Y JIIKApHAX Ta JOMO-
MOTY, SIKy MOXYTh HajaBaTu (paxiBIll Mo3a JIKApHAMH; 3a0€3MeUeHHs] HalnoTpio-
HIIIMMHA MEIMKaMEHTaMU, SIK1 MpUIKCaB Jikap a0o 1HIIWH JUIUIOMOBAHUMN crielia-
JICT; TOCMITaNi3allio B pa3i moTpedu, a y pas3i BariTHOCTI, MOJIOTIB Ta X HACIIJIKIB:
JIOTIOMOTY 710, TiJl 4ac Ta MICJs TMOJIOTIB, Ky HaJaloTh Jikap abo JUIIOMOBaHA
aKyuiepka, a TaKo TOCIITalli3allio B pasi noTpedu. BaxximBuMm € Te, 1110 HAIllOHA-
JbHE 3aKOHOAABCTBO BIJANOBI/IAa€ MiHIMaJIbHUM HOpMaM, BU3HaueHUM y KoHBeHIIi1.
OKkpiM 1IBOTO € TIEBHI BIAMIHHOCTI, SIKI PO3IIUPIOIOTH MEANYHI MOCTYTH. 30KpeMa,
OcHOBH 3aKOHOJABCTBA TIPO OXOPOHY 3I0POB’S MOILISIE JOTIOMOTY, sIKa HAJTA€ThCS
¢daxiBIAMH Ha MEPBUHHY, BTOPUHHY, TPETUHHY, €KCTPEHY Ta MAIaTUBHY MEIUYHY
JIOTIOMOTY, 3aJIeXHO BiJ (paxiBIiB, sIK1 HAAAIOTh JOMOMOTY Ta 3aJI€KHO BiJl TSXKKOC-
T1 3aXBOPIOBaHHs, a TAaKOXX BHM3HAya€ MEBHI JOAATKOBI rapaHTii: peadiiTalliio Ta
MOKJIUBICTh HAIpaBJICHHS JUIs JIIKyBaHHA 3a KOPJOH, o KoHBeHIN€ He nepe-

O6aueHo. BapTo Takox 3BepHYTH yBary Ha Te, 1110 KoHBeHIli€0 iepeadayeHa Mox-
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JUBICTh 3aJIy4eHHS OJiep>KyBaua JOMOMOTH a00 HOro rofyBajJibHHKA A0 y4acTi y
BHUTpaTax, MOB’SI3aHUX 3 MEAUYHOIO JIOMTOMOTOI0, IO HATAETHCS y 3B SI3KY 3 XBOPO-
OJINBUM CTaHOM; MPaBUJIA, IO PETYJIIOIOTH 1[I0 Y4acTh BU3HAYAIOTHCS 3 TAKUM PO3-
paxyHKOM, 100 BOHA HE BHUSIBUJIACS HEMOCHJIBLHOIO. XO04Ya HAIIOHAJILHUM 3aKOHO-
JAaBCTBOM BCTAHOBJICHO, III0 MEJAWYHA JOTIOMOTa HAMA€THCS KOKHOMY TPOMAJISTHU-
Hy OE3KOIITOBHO, MPOTE, 3a0e3MeUeHHs JIKapChbKUMHU 3ac00aMU PETYJIIOEThCS i-
J3aKOHHAMH HOPMAaTHUBHO-TIPABOBUMHU aKTaMH, IO BCTAHOBJIIOIOTH JEIIO 1HIII
nmpaBuiia. 30KpeMa, MOBHICTIO OE3KOIITOBHE HaJIaHHS MEIMKAMEHTIB (1110 € OJHIEI0
31 CKJIQJIOBUX MEIWYHOI IOMTOMOTH) TapaHTY€EThCS HE BCIM TPOMaJIsTHAM, @ OKPEMHUM
rpyraM HaceJeHHS 3a IEBHUMH KaTErOpisIMHA 3aXBOPIOBAHb.

MiHiMallbHI HOPMHU BCTAHOBJIIOIOTh, 10 IOTIOMOTa HAJAA€ThCS MPOTATOM YCI€T
TPUBAJIOCTI OXOIUTIOBAHOTO BHWITAJKY, 3a BUHATKOM XBOPOOJMBOTO CTaHy, KOJH
TPUBAJICTH 1i HaJJaHHS MOXE OOMEKyBaTUCA 26 THXKHIMU HA KOXXHUW BUITAQJIOK. 3a-
KOHOJ/IAaBCTBOM MOBHHHI BU3HAYATUCS XBOPOOH, IO BUMAraroTh TPUBAJIOI JOIIOMO-
ru (ctartsa 12 Konseniii). HalioHanbHe 3aKOHOIaBCTBO BCTAHOBIIIOE, 1110 MEIMYHA
JIOTIOMOT'a HAJIA€ThCSl HA BECh TEPMIH JIMCTKA TUMYACOBOI HEMpaIe3aaTHOCTI, STKHUM
0hOpMIISIETBCSA Y pa3l HACTaHHS COLIaJIbHOTO pU3UKy. He BCTaHOBIEHO KOJHMX
MIHIMQJIbHUX YU MaKCUMAJIbHUX TEPMIHIB, IPOTATOM SIKUX JIKapl Ta 1HII crielia-
JICTU TMOBUHHI HaJlaBaTW MeAW4HI nociayru. BingnosigHo g0 ctarti 41 OcHOB 3ako-
HOJ/IABCTBA MPO OXOPOHY 37I0POB’ ST TPUBAJIICTh HAJAHHS MEIUYHOT JOTIOMOTH BILJIH-
Ba€ Ha Te, 1110 Ha MEePioJl XBOPOOU 3 TUMUYACOBOIO BTPATOIO MpaIe3aTHOCTI TpoMa-
JISTHaM HaJa€ThCsl 3BUILHEHHS BiJl POOOTH 3 BUIUIATOI Y BCTAHOBJIEHOMY 3aKOHO-
JABCTBOM Y KpaiHM MOPSIAKY TOTIOMOTH TIO COIliaJbHOMY CTpaxyBaHHIO.

[limBoasiuM MJACYMKH, BapTO 3a3HAYMTH, 10 patudikaris YkKpaiHoro Iiei
KonBeH1ii mopoixye meBH1 0OpuanydHi HacHiaku. OCKUIBKA YKpalHChKE 3aKOHO-
JaBCTBO y cdepl HAJaHHS MEIUYHOI JTOMOMOTH BIJMOBi/Ia€ MiHIMAJIHHUM HOpMaM
COIIAIBHOTO 3a0e3MeUeHHs, a MO0 JCSIKUX MUTaHb HABITH MEPEBUIINYE 1X, BAPTO
HAroJIOCHTH Ha TOMY, III0 B TaKOMYy BHITaJKy HOpMH KOHBEHII1 crpsMoBaHI Ha

BCTAHOBJICHHS TapaHTId, HUKYE SKUX HaIllOHAJIbHI MiHIMaJIbHI CTaHAAPTH HE MO-
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XKyTh OyTH omyieHi. HalioHanbHa cucTemMa coliajibHOTO 3aXUCTy BKJIIOUYA€E B cebe
pO3ralIy’KeHY MEPEXKY COIllaIbHUX MUTHT Ta BUILIAT. L{e mopomKye 3HaUHI BUIATKH
3 lep>kaBHoro OrokeTy Ykpainu. OKpiM IIbOTO, CHCTEMa COIlialbHOrO 3abe3re-
YEeHHsI, B TOMY YHCIIl 1 CHCTeMa MEIUYHOI TONOMOTH (HYyHKIIIOHYE 3 TyOIrOBaHHSAM
neBHUX (QYyHKIINA. B KOHTEKCTI 1poro, npueananns 10 KoHBeHIlli HagacTh 3MOTyY
BUOYIyBaTH CUCTEMY IIPIOPUTETIB y COLaIbHIN cdepl Ta CTaTH OCHOBOIO ISl (o-
pPMYBaHHSI BPiBHOBa)KEHOI COLIIANIbHOT MOJITHKY, sika 0a3yBaTUMETHCS HAa MI>KHAPO-
JTHUX TPaJULIsIX y MpaBoBiil cdepl Ta BpaxoByBaTUME €KOHOMIYHO OOTpYHTOBaHI
TTO3HIIII.
Conomia Kocmuk
JIvgiecoKuli HayioHaibHUL yHigepcumem

imeni leana Opanka

HNOHATTS HIJIbOBOI'O NPU3HAYEHHS 3EMEJIBHOI JUISAHKH

3emuist BIJIIrpa€ BUHSATKOBY POJIb Y CYCIUIBCTBI B LIIOMY 1y KUTTEISIIBHOC-
Ti KO’KHOTO 3 Hac. AJDKE 3eMJIs € CEpPEIOBUIIIEM ICHYBaHHS JIOAUHH, K€ HE JUIIIE
BU3HAYa€ Miclle ii nepedyBaHHs, a i € 6a3ucoM, JJOBKOJIA SIKOTO CTBOPIOIOTHCS €KO-
JIOT14YH1, €KOHOMIYHI, peKpealliifHi, €CTeTUYH1, 03JI0POBYl Ta 1HII YMOBH JKUTTEII-
anpHOCTI. Came ToMy 3eMiis MoTpedye 0cOOIMBOro NOpAAKY ii BUkopucTanHs. [Ipu
[IbOMY TPIOPUTETHUMHU MHUTAHHSIMHU 3aJHIIAIOTHCS 30EPEKEHHS SKOCTI IPYHTIB,
OXOpOHa 3eMellb Ta eKoJioriyHa Oe3mneka. 3a0e3nedyeHHs BiJMOBIIHOTO MPaBOBOTO
peXKUMY 3eMelb 3A1MCHIOETHCS NUIIXOM iX PO3MNOJALTY 32 LIIBOBUM MPU3HAYECHHAM
Ta BU3HAYEHHS 0COOJIMBUX YMOB BUKOPUCTAHHS OKPEMHX KaTETropiil 3eMeb.
Bignosigno 1o 4. 1 ct. 19 3emenbHoro koaekcy Ykpainu (nami — 3K Vk-
painun), 3eMyi YKpaiHu 3a OCHOBHUM IUJTLOBUM TMPU3HAYEHHSM MOAUISIOTHCS Ha
9 kareropiii. [IpaBuna mpo moail 3emMenb Ha Kareropii Jaictamucs YKpaiHi «y
CHaI0K» BiJl 3eMENLHOTO TIPaBa PaJsSHCHKUX YaciB. Y YacH, KOJIH 3eMIIsl Tiepedy-
Bajia y BUKJIIOYHINA Jep’KaBHIN BIACHOCTI Ta i BUKOPUCTAHHS 31HCHIOBAIIOCS B

J03BUTILHOMY MOPSAKY 32 IPaBUJIOM «JI03BOJIEHO JIMILIE TE, 110 NPSIMO Tepeada-
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YEHOY, MO 3eMeilb Ha KaTeropii 3a IIJIbOBUM MPU3HAYEHHSM IILJIKOM ce0e BH-
npaBaoByBaB. OnHaK, (paxiBili B ramxysi 3eMeJIbHOTO MpaBa 3ayBaxylOTh, IO Ha
JaHUN 9ac HAKOIMMYUIIOCS JIOCTaTHBO Oarato mpoOjieM, IMOB’S3aHUX 13 MOILIOM

3eMenb YKpaiHu Ha KaTeropii.

[ITog0 MOHSTTS MUTLOBOTO MPU3HAYCHHS 3€MEJbHOI UISHKH, TO CIIOYATKY
NOTPIOHO BU3HAYUTH HOTO CIIBBIAHOILIEHHS 3 MOHATTSAM «OCHOBHE LILIILOBE MPH-
3HaYEHH:, siKe 3raayerbea y 4. 1 cr. 19 3K Vkpainu. IcHye aBa migxomau moao
CITIBBIJTHOIIEHHS IIUX MOHATh. Bilbut nowupenor € OyMKa npo me, ujo OCHO8He
Yinboge NPU3HAUeHHsI MOdHce NOOLIAMUCA HA KITbKA YIIbOBUX NPUSHAYEHb 8 Me-
JHcax oOHiel 1 miei camoi kamezopii: mak, 3emii CLIbCbKO20CN00ApCbKO20 NPU3-
HAyeHHs: NOOLIAIOMbCSL HA 3eMJll, HA0AaHi 0l 8e0eHHs (hepmMepcbKo2o 20Cnooap-
cmea, 8e0eHHs 0COOUCTNO20 CENSIHCLKO20 20CN00apCmed, mogapHo20 UpoOHUY-
mea mowjo, 3eMai HCUMA0B0I Ma 2POMAOCHKOIL 3a0V008U NOOLIAIOMbC HA NPU-
CAOUOHI 3eMelbHi OLISAHKU, 3eMelbHi OLIAHKU 0a2amoKeapmupHux HCUMI08UX
0younxie mowo. Ha npomueazy, inwui eapianm miyMayeHHs NoJseac y momy,
wo mepmin «ocnogue» y 4. 1 cm. 19 3K Vkpainu ne nece cmuciogo2o nagam-
MassicenHs, i 3HAYeHHs NOHAMb «OCHOBHE YIIboGe NPUSHAYEHHS» Md «YiLlbose

NPUSHAYEHHA) € MOMONCHUM.

Tpusanuii yac NpakxmMuka 3aCmMoCy8anHs NON0NHCEHb 3AKOHY 8 AHANO2TUHUX
cumyayisax ckaaoanacs no-pishomy, noku 3axkomom Ykpainu NI1702-VI 6io
05.11.2009 Bepxosna Paoa ne «enecna acuicmoy. /Jonosnuswu cm. 20 3K Vipa-
iHU wacmuuoo 5, napaamenm cmeopus 2iopud 0680x nioxodis. I3 3a3HaueHoi Ho-
PMU BUNIUBAE, WO BIOHOCHO OLnbuoCcmi Kamezopiil 3emenb 0)Y0b-siKe GUKOPUC-
MAHHA 8 MENHCAX OCHOBHO20 YLNb0BO20 NPUSHAYEHHAM 3eMelb 0aHOoi Kame2opii
0yOe 8UKOpUCMAHHAM 34 YIIb08UM NpusHayeHHAM. [Ipome ye He cmocyemuvcs

3eméelilb CiJlebKOZOCI’lO()apCbKOZO NPUSHAYEHHA ma 3eMelb 060p0Hu.

3K Vkpainu He Ja€e 4iTKOro BU3HAUCHHS IIJIhOBOTO TIPU3HAYEHHS 3EMETh-

HOT NUIAHKY. Take BU3HAYEHHS MU 3HaX0oAuMO B 3akoHi Ykpainu «IIpo 3emiey-
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CTpii»: IIIbOBE MPU3HAYEHHS! — BUKOPUCTAHHS 3€MENbHOI JUISHKU 3a MPU3HA-
YEHHSM, BU3HAYCHUM Ha IMiJICTaBl JOKYMEHTAIi] 13 3eMJICYCTPOIO Y BCTAaHOBJIC-
HOMY 3aKOHOJIABCTBOM MOPAJNIKY. Y JITEpaTypi € pi3HI HAYKOBI MIIXOIU JI0 BU-
3HAYCHHS IIJTLOBOTO MPU3HAYCHHS 3€MENIbHOI NUITHKU. 3okpema, [1. @. Kymm-
HUY 3a3Havae, 110 1€ BCTAHOBJICHI 3aKOHOJIABCTBOM Ta KOHKPETH30BaH1 BiJIITOBI-
JTHUMHU OpraHaMy BJIaJW JIOMYCTHMI MEX1 BUKOPUCTaHHS 3€MENbHOI JUISHKU
rpoMajsiHaMHu Ta IOpuAnYHUMH ocobamu. B. M. IlpaBaiok Bu3Hauyae IiIbOBE
NpU3HAYEHHSI 3€MEJIbHOI JUISTHKU K MyOiiuHe OOMEXEeHHS MO BUKOPHUCTAHHIO
3eMJT1, 110 CIIIAY€E 3a 3eMeNIbHOIO AUISHKOIO, He3Ba)Kalouu Ha Te, sika ocola € Biia-

CHUKOM Y KOPHUCTYBayeM 3€MIJIL.

3BIJICH BUIUIMBAE, IO 32 CBOEIO IOPUIUYHOIO MPUPOJIOIO IIIILOBE MPHU3HA-
YEHHS 3€MEJIbHOI AUISTHKM Tmepeadadae Mexi HOro J103BOJICHOTO BUKOPHUCTAHHS.
ToOTo ai€ TPUHIUI «I03BOJICHO JIMIIE TE€, II0 MPSMO MepeadayeHO 3aKOHOM.
A. M. MipoIlllHU4eHKO BBa)Ka€, 10 PErYJIOBaHHS 3€MEJIbHUX BIJIHOCHH 3a TAKUM
MIPUHIIMIIOM CTBOPIOE MAaCy HEMOPO3YMiHb Ta HE3PYUHOCTEU, CTPUMYE palliloHa-
JbHE Ta €KOHOMIYHO €(EeKTMBHE BUKOPUCTAHHS 3eMelb. [IpaBoBuil pexxum 3e-
MeJlb Ma€ BU3HAYATUCS 3a 1HIIUM MPUHIIUIIOM: «JI03BOJICHE TE, III0 HE 3a00pOHEe-
He, 000B’A3K0BE T€, 10 NPSIMO MepeadadyeHe». 3aKOHOIaBCTBO MOBUHHO BCTaHO-
BJIIOBATH TEPETIK OCHOBHUX OOMEXEHBb 1 MPUIHCIB I[0JI0 BUKOPUCTAHHS HaM-
OLIbIII TUIMOBHUX 3€MEIbHUX AUISTHOK (KaTeropiil 3eMelb), IPUYOMY 3aKOHOJ1aBUO

BCTAHOBJICHUH TEPEITIK KaTEropii 3eMelib MOKHA 1 CJI1JT 3aJIMITUTH BIKPUTUM.

Taki 3aK0OHO/IaBYO BCTAHOBJICHI OOMEXEHHSI MOXKYTh JIONMTOBHIOBATUCH 00-
MEXEHHSMH, BCTAHOBJICHUMH IIJIaHYBAJIBHOIO JOKYMEHTAIIIE0, 30KpeMa B TIO-
PAIKY 30HYBaHHS. 3a TOMIOMOTOI0 30HYBAaHHS BCTAHOBIIIOETHCS HaO1p 3a00poHe-
HUX BHJIIB BUKOPUCTAHHS JUISTHOK B Me&XaX 30HH, IO 3aJIMINAE BIIACHUKAM 1 KO-
pUCTyBavaM JIJISHOK MIMPOKUA BHOIp BUIIB 1X BUKOPUCTAHHS VIS 3a7]0BOJICHHS
ocobuctux iHTepeciB. ToMy, B TOH Hac SK IITLOBE MPU3HAYCHHS 3€METbHUX Ii-
JSTHOK € TIPOSIBOM 3a00pOHHOTO CIOCOOY PETyIIOBaHHS 3€MENIbHUX BIAHOCHH,

MIPU 30HYBAaHHI TEPUTOPIi i€ TPUHITUI «I03BOJICHE OY/b-IKE BUKOPUCTAHHS 3€-
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MJI1, SIKE HE 3a00pPOHEHE 3aKOHOM.

Buxonsum 13 3akoHOMaBUYO01 AediHIIIT MUTLOBOTO MPU3HAYEHHS 3eMEITbHOI
JTUISIHKY Ta JOKTPUHAIBHUX MIJIXO/IB /10 ii TIIyMaueHHs, MOKHA 3allpOIIOHYBATH
BJIaCHE BH3HAYEHHS: I1IJIbOBE MPU3HAYCHHS 3€MENbHOI MIISHKU — 1€ AOMYCTUMI
MeX1 BUKOPHCTAHHS 3€MENIbHOT AUIAHKH 11 BIACHUKOM UM KOPHUCTYyBauyeM, SKi
BCTAHOBIIIOIOTHCSI 3aKOHOJJAaBCTBOM Ta KOHKPETU3YIOTHCS BIANOBIIHUM OpraHOM
Bnaau. Came npaBoBe (POPMYITIOBaHHS «IIJIOBE MPU3HAUEHHS», SIKE 32 CBOEIO
IOPUIUYHOIO CYTTIO Ma€ 3000B’sI3aIbHUNA 3MICT , @ TOMY B IEPCHEKTUBI MOXKE
OyTu TpaHcpopMoOBaHe yepe3 KaTeropii IIaHyBaHHS Ta 30HYBaHHS TEPUTOPIM,
Kl MATUMYTbh JIO3BUIBHUI 3MICT Ta HAaJaBaTUMYyTh OLIbIIOI CBOOOAM BIACHUKY

3€MEJIbHOI JUISTHKY Y 3J[1IHCHEHHI ITpaB Ha Hel.

Poman Tumocpiie
JIvgiecoKull HayioHaIbHUL YHigepcumem

imeni lseana @panka

J1O IUTAHHS ITPO MATEPIAJIBHY JOIIOMOTI'Y IIPAIIIBHUKY
KOIIITOM POBOTOJIABIIA SIK PI3BHOBHU/I HEJIEP)KABHOI
COLIAJBHOI JOIOMOI'"

[IpoGnemi HeAepKaBHOIO COLIAIBLHOIO 3aXHUCTY MPAIIBHUKIB 32 YYacTIO PO-
0O0TOJaBIIIB MPHUIUIAIN CBOIO yBary, 3okpemMa, taki BueHi, sk I[1.J[. Tluaunenko,
C.M. Cunuyk, M.O. IOpkoB. Pa3om 3 TuM, 3BaXkarouu Ha BCE3POCTAOYY aKTyallb-
HICTh, BKa3aHE MHUTAHHS MOTPEOY€E Cy9acHHUX TOCIIKEHb Ta HOBUX HAyKOBUX BH-
CHOBKIB.

O3HakaMu collajgbHOI JOTIOMOTH Y MPaBOBiil JiTepaTypi HA3UBAIOTh: IPOILIO-
Ba ¢opMa HaJaHHS; IITLOBE COPSAMYBAHHSI — OyTH MaTEPiaJIbHOIO MiJTPUMKOIO
ocoOu 3a 00CTaBWH, KOJIM BOHA CAMOCTIMHO 3 MOBAXKHUX MPUYNH HE B 3MO31 OTPHU-
MaTH BIAMOBIIHUN 1HAMBIAYyaTbHUM (UM CIMEMHUM) MOTpedaM 0Xij BiJ TPY/IOBOi

JUSTTBHOCT1 Ha PiBHI CYCIHIJIFHO BU3HAYEHUX CTAHAAPTIB a00 KOJIM CYKYITHUN JTOXI1T
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ciM’i € 00’€KTMBHO HEIOCTAaTHIM ISl 3a0BOJICHHS COIIAJIBHUX MOTped ocolu;
TEepPMiH HaJaHHA 0co01 OyIb-IKOT0 BHAY COLIATBbHOI JOMOMOTH BHU3HAYAETHCS Ya-
COBUMH MEKaMU BIUIMBY Ha 0CO0Y COIIaJIbHOTO pU3UKy. OJJHUM 13 BUJIIB TaKO1 J0-
MTOMOTH € HeJlep KaBHA COIliabHa, KA HAAAEThCS KOIITOM poOOTOAaBIA. Y HOpMa-
THBHO-TIPABOBUX aKTaX Taka JOMOMOTra OTpMMaja Ha3By «MaTepiaibHay.

JlopeuHo 3a3HauuTH, IO BITYM3HIHE 3aKOHOJAABCTBO HE MICTUTh BU3HAYCHHS
MOHSATTS «MaTepiaabHOl JormomMorny». Hemae y 3akOHOMABCTBI i BUYEPITHOTO TIEpe-
JKYy BHUJIIB MaTeplajbHOI JIOMOMOTH, SIKy poOOTOAaBellb MOKE HaJlaBaTH CBOIM
npaniBHuKaM. Okpemi ii BUAM BKa3zaHi B [HCTPYKIIIT 31 CTAaTUCTUKU 3apOOITHOI 1a-
tv: (1) maTepiadpHa JOomOMOra, 10 Ma€ CUCTEMAaTHUYHMI XapakTep, HajlaHa BCIM
a00 OLTBIIOCTI MPaliBHUKIB (Ha O3J0POBJICHHS, Y 3B’SI3KY 3 €KOJIOTIYHUM CTaHOM
Ta 1H. (m. 2.3.3); (2) MarepiajibHa JIO0MIOMOTa Pa3o0BOr0 XapakTepy, 10 HAJAEThCS
MIPUEMCTBOM OKPEMHUM IpaIliBHUKAaM Y 3B’ 43Ky 13 CIMEHHUMU 0OCTaBMHAMU, HA
OTUIATy JIIKYBaHHS, 03J0POBJIEHHS AiTed, moxoBaHHs (1. 3.31); (3) corianbHi J0-
MTOMOTH Ta BUIUIATH 32 PaXyHOK KOINITIB IMiAMPUEMCTBA, YCTAHOBIICHI KOJICKTUBHUM
JIOTOBOPOM (TIpalliBHUKAM, sIKI MepeOyBarOTh Y BIAMYCTIN JJIsl AOTJISIAY 3a JTUTH-
HOI0, Ha HAPO/PKCHHS TUTHUHU, CIM’SIM 3 HEIOBHOJIITHIMU JIIThbMU TOWIO (11. 3.4); (4)
OJIHOpa30Ba J0MOMOra IpaiiBHUKA, AKi BUXOIATh Ha MEHCIIO 3T1IHO 3 AII0YUM 3a-
KOHOJIaBCTBOM Ta KOJICKTUBHUM J1I0roBOpoM (11. 3.6); (5) momomora Ha oruiaTy moc-
JYT 3 JIKYBaHHS MPaLiBHUKIB, sIKI OyJIM HaJaH! yCTAaHOBAaMHU OXOPOHH 3/10pOB’S (1.
3.30). IIpu mpomy MarepiajbHa JOMOMOra, SIKa Ma€ CHCTEMAaTUYHUN XapakTep,
BKJTFOYAETHCS 10 (DOHTY OIUIATH Mpalli, a pemTy il BUJIIB — Hi.

OxpeMi BUAM MaTepiaibHOI TOMOMOTH TaKoX nepeadoadeni Hopmamu [logat-
KoBorO Kojiekcy Ykpainu (nani — [IKY). 3okpema, 1ie: (1) omomatkoByBaHa MaTepi-
anpHa qomnomora (ct. 164 TIKY) (Mae cucteMaTuuHMil XapakTep Ta BKIIOYAETHCS J10
donmy ommatu mparii); (2) HEONMOJAaTKOBYBaHAa MaTepiajbHa JIOMOMOTa, BUIAMU
AKOI €:

(1) momomora Ha JiKyBaHHS Ta MEIUYHE OOCITYTOBYBaHHS, y TOMY YHCII, aJjie
HE BWKJIIOYHO, IJIsi TPUAOAHHS JIKIB, JOHOPCHKHX KOMIIOHEHTIB, MPOTE3HO-

OpTOIEIMYHUX BUPOOIB, BUPOOIB MEAUYHOTO MPU3HAYEHHS JJIS 1HAUBIIYaJIbHOTO
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KOPUCTYBaHHS 1HBATIAIB, 32 paXyHOK KOIITIB OJIaroAiiiHO1 opraxizaiiii abo podoTo-
JaBIsl, B TOMY YHCJI1 B YaCTHHI BUTpAT poOOTOaBIsA HAa 00OB'SI3KOBHM Mpodinak-
TUYHUIN OIS TpalliBHUKA 3TiHO 13 3akoHOM Ykpainu «IIpo 3axucTt HaceleHHs
BiJl iHPEKIIHHUX XBOpOO» Ta Ha BaKIMHAILIIIO MPAI[iBHUKA, CIIPSIMOBaHy Ha mpodi-
JAKTUKY 3aXBOPIOBAHb B MEPIOJ] 3arpo3H €IiIeMiil BiITOBITHO 10 3aKOHY YKpaiHU
«IIpo 3abe3rneyeHHs] CaHITAPHOTO Ta EMIJEMIYHOrO OJaronoiyqus HaceJICHHs» 3a
HAsSIBHOCT1 BIJMOBIAHMX MiJTBEPAHUX TOKYMEHTIB, KpIM BHUTpaT, 110 KOMIICHCY-
I0TbCS BUIUIATaMH 3 (JOHIY 3arajbHOOOOB'SI3KOBOTO JIEPKABHOIO COIIaILHOTO Me-
IU4HOro crpaxyBaHHs (mm. 165.1.19 TIKY);

(2) nomomora Ha MOXOBaHHS IJIATHUKA MOJIATKY, SIKa HAJA€ThCsl pOOOTO 1aB-
[IEM TaKOro MOMEPJIOro IJIaTHUKA MOJATKy 3a MOro OCTaHHIM MicueMm pobotu (y
TOMY YHUCJ1 Iepe]l BUXOJOM Ha MEHCII) Y pO3Mipi, 0 HE MEPEBUILYE MMOABIMHHIA
po3Mmip cyMH, BU3Ha4eHoi B a03. 1 mm. 169.4.1 . 169.4 ct. 169 IIKVY (cTtanom Ha 01
cius 2016 poky cyma HEONoAaTKOBYBAaHOI MaTepiajbHOI TIOIIOMOTY HA MOXOBAaHHS
ckianae 3860 rpu.) (nm.165.1.22 cr. 165 [IKY);

(3) 6naroxiina moromora: (a)IiiboBa — HATAETHCS 11T BU3HAYEH1 YMOBH Ta
HarnpsMmu ii Butpavanss (nm. 170.7.1, no. 170.7.4 ct. 170 IIKVY); 6) HeuwinboBa —
HAJA€ThCSl 0€3 BCTAHOBJICHHS YMOB Ta HAIPsMIB 1i BUTpPAYaHHS — HaJaHa IPOTATOM
POKY Y pO3Mipi, III0 HE NMEPEBUIIYE CYMHU TPAHUYHOTO PO3MIPY J0X0]1y, BUSHAUEHO-
ro 3riHo 3 a03. 1 nm. 169.4 ct. 169 IIKY, BcTtanoBieHoro Ha 01.01 Takoro poky
(ma 01.01.2016 po3mip HeuumboBoi - 1930 rpn.) (. 170.7.1, . 170.7.3 ct. 170
[IKY).

OkpiM TOro, y KOJEKTHMBHOMY JOTOBOpI, 1HIIMX JIOKAJIbHUX HOPMATHUBHO-
IPABOBUX aKTax MOXKYTh OyTH BU3HAYCHI 1HIII BUIU, YMOBU HajaHHs (Y TOMY YHUC-
JI1 IepeiK HeOOX1THUX JTOKYMEHTIB, NEPIOJUYHICTh TOIIO) Ta PpO3MIp MaTepiaabHOI
JIOTIOMOTH KOILITOM POOOTOAABIISI, HA SIKYy MOXYTh MPETEHAYBaTH Pi3HI KaTeropii
MpaIiBHUKIB. BapTo 3ayBakutH, 110 i1 MiHIMaIBHUN YW MaKCUMAJILHUIA PO3MIP HE
00OMEKYEThCS.

[TocnmyroByrounch knacudikarieto, 3anpornoHoBaHoro C.M. CuH4yk, BBaxa-
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€MO, TII0 MaTepiajabHa JIONIOMOra KOIITOM POOOTOABIIS 32 MPABOBOIO MPUPOIOO €
COIIAIPHOIO MIATPUMKOIO TpaIliBHUKIB. BoHa € pI3HOBHIOM HeIepKaBHOI collia-
JHLHOT JIOTIOMOTH Ta B YMOBaX peOpMyBaHHS BIIHOCHH COIIaJIbHOTO 3aXUCTy MO-

e CIIyTyBaTH €(EKTUBHUM 3aC000M COIIJIBHOI MIATPUMKH TTPAIliBHUKIB.

Onena llypun
Kuiscvkuu nayionanonuu ynisepcumem

imeni Tapaca Lllesuenka

OCOBJJIUBOCTI JOKA3YBAHHA Y CIIPABAX ITPO
IHOHOBJIEHHS HA POBOTI Y 3B’A3KY I3 3BIVIbBHEHHSM Y
BUNIAJKY BUMHEHHS NPAIIBHUKOM, IKMA BUKOHY € BUXOBHI
®YHKIII, AMOPAJIBHOI'O ITIPOCTYIIKY, HE CYMICHOTI'O 3
HHPOJOBXEHHAM POBOTHU

OxkpiM 3arajibHUX MiACTaB PO3ipBaHHS TPYJOBOTO JIOTOBOPY 3 1HIIIATUBU PO-
00TOJaBIIs, TPYJIOBUM 3aKOHOJABCTBOM TaKOX IepeadadeHi J0AaTKOBI MiJCTaBU
3BUIBHEHHS, SIKI MOXKYTh OyTH 3aCTOCOBAaHI JIMIIE IO MEBHUX KAaTEropiil mpaiiBHU-
KiB 1 JIMIIIE y BUITQJIKaX, Iepea0dadeHuX 3aKOHOM. MeTor 3aKOHOJaBUOIo 3aKpil-
JIEHHS TOJATKOBUX IMiICTaB PO3ipBaHHS TPYJOBOrO AOTOBOPY € MiABUIIEHHS BiJIIO-
BIJIaJIbHOCT1 KAaTeropii MpaiiBHUKIB, TPyJ0Ba (DYHKIIIS SKUX MOB’si3aHa 3 BUKOHAH-
HSIM 0COOJIMBO BiJINMOBIAAILHOT pOOOTH.

Tak, n. 3 cr. 41 K3nll Ykpainu nependadeHo Taky MiACTaBY 3BUIbHEHHS IS
IpaliBHUKA, SIKU BUKOHYE BUXOBHY (DYHKIIIIO SIK BUMHEHHSI aMOPAJIBHOTO MPOCTY-
MKy, HECYMICHOTO 3 MpOAOBXKEHHSM poOoTu. BimnosigHo o m. 28 IlocranoBu
[Tnenymy BepxoBHoro Cyny Ykpainu Ne 9 Bix 06.11.1992 «IIpo mpakTHKy po3r-
JSAY CyaMy TPYJOBHX CIIOPIB» 3 MiJICTaB BUMHEHHS] aMOPAJIbHOTO MPOCTYTIKY, He-
CYMICHOTO 3 MpoJIoBXkeHHsAM AaHoi podotu (1.3 ct. 41 K3nll Ykpainu), MOXyTh
OyTH 3BUIHHEHI JIMIIE Ti MPAIiBHUKH, K1 3aiMalOThCSl BUXOBHOIO JIISUTbHICTIO, Ha-

MPUKJIAJl, BUXOBATEN1, BUNTEN, BUKIIa/1aul, PAKTUYHI IICUXOJIOTH, COIllalibHI TIe/ia-



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 107

roru, MaicTpyu BUPOOHUYOTO HABYAHHS, METOAMCTH, MEIAaroriyHi MpaiBHUKU TO-
3amKiTpbHUX 3akmaaiB. Ciiif 3a3HAYNTH, 10 JaHUW TIEPEIiK He € BUUEPITHUM, a TO-
MY B KO’)KHOMY KOHKPETHOMY BUMAJKy MTUTaHHS Cy0 €KTHOIO CKJIaay IOBUHHO BU-
pimryBatucst iHauBinyanbHo. [Ipote, mOoTpiOHO po3yMmiTH, IO A0 0CiO, SIK1 3/iiC-
HIOIOTh BUXOBHY JISUTbHICTh HE MOXKYTh OyTH BiJIHECEHI MpalliBHUKW, BUXOBAHHS Yy
AKUX € JIMIIEe YaCTHUHOIO iX 3arajbHOl TPyAoBOi (DYyHKIIII (HApUKIIAJ, KEPIBHUKH
CTPYKTYpHHUX MiJIPO3JAUIIB HA MiANpUEMCTBI). Takoxk 3a II€I0 MiACTaBOIO HE MO-
KyTh OyTH 3BUIbHEHI MpaIliBHUKH, K1 MPAIFOIOTh B OCBITHIX 3aKjajaXx, aje OCHOB-
HUM 3MICT IXHBOT pOOOTH HE MOB’sI3aHUI 0€3MOCePEeTHBO 3 BUKOHAHHAM BUXOBHOI
¢yHKuii (Harpukiaj, oOCIyroByrOUHid nepcoHan). TakuM YuHOM, ISl pO3ipBaHHS
Tpya0Boro joroBopy 3a m. 3 cr. 41 K3nll Ykpainu HeoOXilHa HasBHICTh TaKUX
yMOB: 1) mpaniBHUK MOBHHEH 0€3MOCEpEIHhO BUKOHYBATH BUXOBHY (PYHKIIIO; 2)
dakT 3a1HCHEHHS aMOpajIbHOTO MPOCTYIKY; 3) HECYMICHICTh aMOpajibHOTO MPO-
CTYIIKY 3 IPOJOBKEHHSAM pOOOTH.

Ha cborogHi B YMHHOMY 3aKOHOJIaBCTBI BIJCYTHE YITKE BU3HAYEHHS MOHSTTS
«aMOpaJIbHUI NPOCTYIIOK IMpalliBHUKA, SKUA BUKOHYE BUXOBHI (PYHKIi, 1110 € HE-
CYMICHHUM 3 MPOJIOBXKEHHSAM JaHO1 poOoT». Takox ciif 3a3HAYMTH, IO JaHE MO-
HATTA € Cy0’€KTUBHUM 1 4aCTO pO3yMIETHCS PI3HUMU JIIOABMU NO-pi3HOMY. Ha Ha-
1y TyMKYy, MOKHA BBaXKaTH, IO T1J JAHUM TOHSTTSIM CIiI PO3yMITH Aii, sSIKi MO-
PYLIYIOTh HOPMU CYCHUIBHOI MOpaJi, CynepeyaTsh 3MICTY TPYI0BOi (PYHKIIIT JaHOTO
IpaliBHUKA 1 TUM CAMHUM JTUCKPEIUTYIOTh HOTO MOCaI0B1 TOBHOBAYKEHHH.

3BUIBHEHHS JOMYCKAETHCS AK 32 BUMHEHHS aMOPAIbHOTO MPOCTYIIKY TPU BU-
KOHaHHI TPYJOBUX OOOB’SI3KiB, TaK 1 HE MOB’SI3aHOTO 3 HUMHU (BUMHEHHS TaKOIO
IPOCTYINKY B TPOMAJICBKUX MICIIIX Ta B MOOyTi). DaKkT BUMHEHHS aMOPaIbHOIO
MPOCTYINKY MOBUHEH OYTH HAJEKHUM YMHOM 3a(iKCOBaHUU. 3BUIbHEHHS HE MOXKE
OyTH BU3HAHO 3aKOHHUM, SIKIIIO BOHO MPOBEJICHO JIMIIIE BHACIIIOK 3arajibHOI OIliH-
KM TTOBEIIHKH TpalliBHUKA, HE IMIATBEPPKCHOI KOHKPETHUMH (pakTamu. BaxximBum
€ TaKOX Te, 1110 3BUIHHEHHS MpalliBHUKA B TaHOMY BUMAJKY HE € AUCHUTITIHAPHUM

CTATHCHHSIM, 4 TOMY 3adKOHO/[AaBCIlb HC BCTAHOBJIOE TICBHOIO, YITKO BU3HAYEHOT'O
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TEPMIHY, IPOTATOM SIKOTO MpalliBHUK MOXKY OyTH 3BUTbHEHUN. Bumoru ct. ct. 148,
149 K3nll Ykpainu mpo cTpoK i MOPSAI0K 3aCTOCYBaHHS TUCITUTUTIHAPHUX CTATHEHD
HE NoImHUpIo0ThesA. OHaK, Cy MOBUHEH OpaTH 10 yBaru 4yac, SKUii MUHYB 3 MOMe-
HTY BYMHEHHS aMOPaJIbHOTO POCTYTIKY.

[Ipu BupilieHHI TUTaHHS MPO MOHOBJICHHS MpaIliBHUKA, 3BUILHEHOTO 3a M. 3
ct. 41 K3nll Ykpainu, cyn moBUHEH mepeBipATH (PakT JOTPUMaHHS MNPOUEAYpPHU
3BUIbHEHHSA. 30KpeMa, 3BUIBHEHHS TaKOro MpalliBHUKA 3 pOOOTH HE MOXIIMBO Yy Tie-
ploa HOro TMMYAcOBOi HEMpale3aTHOCTI, a TAKOXK B MEPioJ BIAMYCTKH. Biamosi-
HO 110 cT. 43 K3nll Ykpaiau po3ipBaHHS TPYIOBOTO JOTOBOPY MOXKE OyTH TIPOBE-
JICHO JIMIIIE 32 MOTEePEIHBOI0 3rOA0I0 BUOOPHOTO OpraHy NMEPBHHHOI MPO(CIIIKO-
BOi opranizaiii (mpodcmiIKoBOro MpeACTaBHUKA), YICHOM SKOi € TpaliBHUK. Ta-
KO po0O0TOJIaBeIh 3000B’A3aHUM TOTPUMYBATHUCS BUMOT 3aKOHY IIOJ0 3a00pOHU
3BUIBHEHHS JESKUX KAaTEerOpii MpaliBHUKIB (HAPHUKIIAJ, BariTHUX >KIHOK 1 KIHOK,
SIK1 MAIOTh JITEH).

Takum 9rHOM, MOYKHA ITIICYMYyBaTH, IO J0 TMPEAMETy JO0Ka3yBaHHS 110 JaHIN
CIpaBl CIiJ] BKIIOYUTH HACTYIHI 00CTaBUHM: (DaKT HASBHOCTI MK MPAI[IBHUKOM Ta
po0OOTOaBIIEM TPYAOBUX MPABOBIAHOCHH; (PAKT MPUMUHEHHS MK IIPAIliBHUKOM Ta
poOOTOaBIIEM TPYAOBUX MPABOBIIHOCHH; (aKT 3M1MCHEHHS MpPaIliBHUKOM BUXOB-
HOI JISIIBHOCTI; (pakT 3M1MCHEHHS MPAI[iBHUKOM aMOPaJIbHOTO MPOCTYIKY; TSIK-
KICTh 3/1MCHEHOr0 MPOCTYNKY Ta MOJAablla MOXJIMBICTH MPOJOBKEHHS POOOTH
MpAIiBHUKOM; 4ac, KM MUHYB 3 MOMEHTY BUMHEHHS MPOCTYIKY Ta IMOJaibIla
MOBE/IIHKA TMpalliBHUKA; 1HII 0OCTaBUHH.

HeoOxinHuMu 1oKa3amu y 1aHiid cripaBi Oyje: Haka3 Ipo NPUUHATTS Ha poOo-
Ty; TPyJ0Ba KHWXKKA; HAKa3 MPO 3BUIBHEHHS 3 POOOTH; JOKYMEHT, IO MiATBEPIKYE
HaJaHHs MPOQCHIIKOBUM OpPraHOM 3rOJIM HA 3BUIBHEHHS MpalliBHUKAa 3 poOOTH;
JIOKa3H, 10 MiATBEPHKYBATUMYTh (PaKT BUKOHAHHS MPAIIBHUKOM BUXOBHUX (yH-
KIIi# (TpyJOBHIl JOTOBIp, MOCAI0BA IHCTPYKITiS); TOKA3H, IO MATBEPIKYBATUMYTh
(dakT 371iICHEHHS TPAI[iBHUKOM aMOpajIbHOTO MPOCTYNKY (HApUKIIAJl, BUPOK CyaY,
PIIIIEHHS y CIpaBi PO aIMIHICTPATUBHE MTPABOMOPYIIICHHS ); BIIOMOCTI TIPO 320X0-

YEHHS Ta JUCIUIUIIHAPHI CTSATHEHHS, K1 3aCTOCOBYBAJIMCS 10 MpalliBHUKA; 1HII
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J0Ka3u.

[TomanHs 10 Cyay came Takoro IMeperiKy JOKa3iB € HEOOXiTHUM, OCKITbKH
JMILE NpU TTOBHOMY JOTPUMAaHHI, BCTAHOBJIEHOI 3aKOHOM IPOLIETYypU 3BIIbHEHHS
npamiBHuKa 3a 1.3 cT. 41 K3nll Ykpainu, Take 3BUIbHEHHS MOKHA BBaXKAaTH 3aKOH-
HuM. ToMy /Ui CyZly € BaXKJIMBUM JTOCIIIJDKEHHS BCHOTO TIEPENIKy JA0Ka3iB, HaBee-
HUX Bulle. [IpaBuibHE BH3HAUEHHS NPEIMETY JOKa3yBaHHS 1 MOJAHHA 1O CyAy
BCIX HEOOXIJHUX JOKAa3iB € 3aMOpPYyKOI0 MPUHHATTS 3aKOHHOTO, OOIPYHTOBAHOTO 1

CIIPaBEIUBOTO PILIECHHS CYy.
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AJIMIHICTPATUBHE, ®IHAHCOBE TA IHOOPMAIIMHE
ITPABO

Grzegorz Cwikla
Katolicki Uniwersytet Lubelski Jana Pawta I1

ZASADY UDZIELANIA DOTACJI SZKOLOM NIEPUBLICZNYM W
POLSCE

Przepisy polskiego prawa pozwalajg na funkcjonowanie szkét publicznych i
niepublicznych. Szkoty publiczne prowadzone s3a najczeSciej przez jednostki
samorzadu terytorialnego, ale sg tez rodzaje szkot, ktorych prowadzenie
zarezerwowane jest dla okreslonych innych organéw administracji publiczne;.
Szkoty niepubliczne za§ moga by¢ zaktadane i1 prowadzone przez osoby prawne i
fizyczne po uzyskaniu wpisu do ewidencji prowadzonej przez wilasciwg jednostke
samorzadu terytorialnego lub inny organ administracji publicznej obowigzany do
prowadzenia odpowiedniego typu publicznych szkot (Zob. art. 82 ust. 1, 1a, 1b
ustawy z dnia 7 wrzesnia 1991 r. o systemie oswiaty (tj. Dz. U. z 2015 r., poz.
2156 ze zm., dalej jako u.s.0.)). Szkoty niepubliczne moga posiada¢ uprawnienia
szkot publicznych badz ich nie posiada¢. CzeSci szkot takie uprawnienia
przystuguja z mocy prawa od momentu rozpoczecia dzialalno$ci (szkota
podstawowa, gimnazjum, szkota artystyczna realizujgca ksztalcenie ogdlne w
zakresie szkoly podstawowej lub gimnazjum), innym za$ przyznawane sg one w
drodze decyzji administracyjnej po spetnieniu okreslonych prawem warunkow
(Zob. art. 85 ust. 1, 3 1 4 u.s.0.). Z uwagi na forme¢ niniejszego opracowania,
skupiono si¢ jedynie na najczesciej wystepujacych rodzajach szkot, to jest szkotach
podstawowych, gimnazjach 1 szkotach ponadgimnazjalnych z pomini¢ciem szkot
specjalnych, integracyjnych, dwujezycznych, z oddzialami integracyjnymi,
dwujezycznymi 1 sportowymi, sportowych, mistrzostwa sportowego, rolniczych,

lesnych 1 artystycznych.
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Na wstepie juz nalezy podkreslié, ze praca niniejsza dotyczy dotacji 0
charakterze podmiotowym, a nie celowym. Udziela si¢ jej jednostkom spoza
sektora finansoOw publicznych, aby dofinansowac ich biezacg dziatalnos¢ statutows.
Finansowanie szkot przeprowadzane jest w Polsce dwuetapowo. Najpierw Minister
Edukacji Narodowej przekazuje srodki jednostkom samorzadu terytorialnego w
ramach tzw. subwencji o§wiatowej, a dopiero nastepnie jednostki te przekazuja
srodki w formie dotacji szkotom (Zob. M. Herbst, Mechanizmy finansowania
oswiaty w Polsce — algorytm os$wiatowy a doptaty samorzadéw do otrzymane;j
subwenc;ji, SRiL 2000, nr 3, s. 141.)

Rozpoczynajac od szkét niepublicznych posiadajacych uprawnienia szkot
publicznych nalezy stwierdzi¢, ze dotacja ma charakter obligatoryjny. Organy
administracji publicznej maja zatem obowigzek wyptaci¢ tym szkotom dotacje w
ustalonej wysokosci. W przypadku szkét podstawowych 1 gimnazjow co do zasady
beda to gminy, za§ w przypadku szkét ponadgimnazjalnych powiat (Zob. art. 90
ust. 112 u.so. oraz M. Pilich, Komentarz do art. 90 ustawy 0 systemie o§wiaty, Lex
nr 481183.). Otrzymanie dotacji nie jest zatem obarczone koniecznoscig spetnienia
okreslonych wymagan czy warunkéw. Szkoly muszg jedynie ztozy¢ do 30 wrzesnia
roku poprzedzajacego rok udzielenia dotacji wniosek, w ktorym nalezy okresli¢
ilo$¢ uczniow, ktorzy beda uczeszczaé do szkoty w roku udzielenia dotacji. Organy
administracji publicznej udzielajgce dotacji, nie moga zada¢ od organow
prowadzacych szkoty jakichkolwiek innych informacji, w szczegdlno$ci wskazania
konkretnych wydatkdw, Ktore zostang pokryte z dotacji (Zob. art. 90 ust. 2a u.s.o.
oraz A. Olszewski, Zasady finansowania szkot 1 placowek niepublicznych w
Swietle obowigzujacych przepiséw prawa, orzecznictwa i praktyki, ST 2007, nr 7-8,
s. 84.).

Dotacje dla szkét niepublicznych o uprawnieniach szkot publicznych, w
ktorych realizowany jest obowiazek szkolny lub obowigzek nauki, przystuguja na
kazdego ucznia w wysokosci nie nizszej niz kwota przewidziana na jednego ucznia

danego typu i rodzaju szkoty w czesci oswiatowej subwencji ogolnej otrzymywanej
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przez jednostke samorzadu terytorialnego. W szkotach, w ktérych nie jest
realizowany obowigzek szkolny lub obowigzek nauki (najczesciej dotyczy¢ to
bedzie szkot ponadgimnazjalnych) dotacja przystuguje na kazdego wucznia
uczestniczacego w co najmniej 50% obowigzkowych zaje¢ edukacyjnych w danym
miesigcu. Wysoko$¢ dotacji za§ nie moze by¢ nizsza niz 50% ustalonych w
budzecie odpowiednio danej gminy lub powiatu wydatkow biezacych ponoszonych
w szkotach publicznych tego samego typu i rodzaju w przeliczeniu na jednego
ucznia. Dotacja wyptacana jest w 12 czg¢Sciach, nalezy przy tym zaznaczy¢, ze
przystuguje do konca roku szkolnego w wysokosci uwzgledniajacej takze uczniow,
ktérzy ukonczyli szkote wcezesniej niz z koncem roku szkolnego (Zob. art. 90 ust.
2a, 2f, 3, 3c u.s.0.).

Organy stanowiace jednostek samorzadu terytorialnego okreslajg ostateczng
wysokos$¢ dotacji przypadajaca na jednego ucznia. Moga takze kontrolowaé, czy
dotacja zostata wydatkowana zgodnie z prawem (Zob. art. 90 ust. 3d, 3e, 4 U.S.0.).

Nieco 1nacze] przedstawia si¢ sytuacja szkot  niepublicznych
nieposiadajacych uprawnien szkot publicznych. Ot6z w przypadku szkot tego
rodzaju nie mamy do czynienia z obligatoryjnym charakterem dotacji. O
ewentualnym przyznaniu dotacji szkole i 0 jej wysokosci decyduja poszczegdlne
jednostki samorzadu terytorialnego na podstawie zasad przez siebie ustalonych
(Zob. art. 90 ust. 3b u.s.0.). Czesto dotujg one szkoty niepubliczne nieposiadajace
uprawnien szko6t publicznych, choé obwarowane jest to réznymi warunkami i
zazwycza] kwota dotacji jest nizsza niz w przypadku szkét posiadajacych
uprawnienia szkol publicznych (Por. § 2 ust. 3 Uchwaty Nr XVIII/347/15 Rady
Miejskiej Wroctawia z dnia 26 listopada 2015 r. w sprawie dotacji udzielanych
publicznym i niepublicznym przedszkolom, szkotom i placowkom oswiatowym
oraz innym formom wychowania przedszkolnego, prowadzonym przez osoby
fizyczne 1 prawne (Dz. Urz. Woj. Dolnoslaskiego, poz. 5367.)).

Podsumowujac stwierdzi¢ nalezy, ze procedura przyznawania dotacji
szkotom niepublicznym w Polsce w przypadku szkédt posiadajacych uprawnienia

szkot publicznych jest nieskomplikowana, de facto jedyny problem po stronie
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organOw prowadzacych szkoty to kwestia wczesniejszego okreslenia liczby
uczniow. Udzielenie dotacji jest w tym przypadku obowigzkowe, przepisy
powszechnie obowigzujgcego prawa okreslaja takze minimalng wysoko$¢ dotacji.
Jednostkom samorzadu terytorialnego pozostaje tylko okresli¢ ostateczng wysokos¢
dotacji w przeliczeniu na jednego ucznia i ustali¢ wysokos¢ dotacji dla
poszczegolnych placowek w oparciu o liczbe uczniow w danej szkole.
Zdecydowanie bardziej niekorzystnie przedstawia si¢ sytuacja  szkol
niepublicznych nieposiadajacych uprawnien szkot publicznych. Szkoty te nie majg
gwarancji otrzymania dotacji od organow administracji publicznej. Przyznanie
dotacji takim szkolom oraz jej wysokos¢ =zalezy od decyzji organdw
poszczegbdlnych jednostek samorzadu terytorialnego 1 zazwyczaj obarczone jest
dodatkowymi warunkami, co nie ma miejsca w przypadku szkoét z uprawnieniami

szkot publicznych.

Jakub Grygutis
Uniwersytet Jagiellonski w Krakowie

»UCIECZKA W KARY ADMINISTRACYJNE”- CZYLI O
KONSTYTUCYJNYCH PROBLEMACH SANKCJI KARNO-
ADMINISTRACYJINYCH

Przygladajac si¢ polskiemu systemowi prawa publicznego mozna dojrze¢, ze
obok czysto kryminalnych kar wymierzanych za przestepstwa, wykroczenia,
przestepstwa skarbowe oraz wykroczenia skarbowe, wystepuje szereg kar
administracyjnych wymierzanych przez organy administracji publicznej. Pierwszy
problem dotyczy tego, czym jest kara administracyjna? Powszechnie przyjmuje si¢
ze jest to: dolegliwos¢, bedaca odpowiedzia na popehienie deliktu
administracyjnego ~ majaca  charakter = porzadkowo-prewencyjnym  oraz
restytucyjnym wymierzana w formie decyzji administracyjnej przez organ
administracji w oparciu o norm¢ o charakterze ustawowym. Kara ta jest

odpowiedzig na samo bezprawne zachowanie, a nie tak jak w prawie karnym na
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zawinione bezprawne zachowanie, prowadzi to do odpowiedzialno$¢ obiektywne;j
przypominajacej odpowiedzialnos¢ za delikt w oparciu o zasade ryzyka w prawie
cywilnym. Kolejng cechg szczegdlng jest barak indywidualizacji wymiaru kary.
Taka konstrukcja zawiera w sobie znaczne uproszczenie dla organdéw panstwa w
wymierzaniu takiego: srodka jest o wiele mniej probleméw dowodowych, nie ma
potrzeby przeprowadzania postepowania sgdowego zapewniajace wszelkie
gwarancje przewidziane w Kodeksie Postgpowania Karnego oraz wigze si¢ z
oszczednoscig czasu dla stron postgpowania. Minusem tej instytucji jest
ograniczona mozliwos¢ obrony ukaranego, co czgsto prowadzi w praktyce do
rezygnacji z dalszego dochodzenia sagdowego czy nawet przed organem drugiej
instancji. Zasadniczg zaleta tego postgpowania jest unikniecie skazania, ktore
nastepnie zostaje wpisane do Krajowego Rejestru Karnego, co moze uchronié¢
przed stygmatyzacjg spoteczna.

Na podstawie cech kary administracyjnej zarysowujg si¢ podstawowe
problemy tego srodka reakcji administracyjnej, po pierwsze ktore gwarancje
konstytucyjne powinny by¢ standardem oceny konstytucyjnosci regulacji kar
administracyjnych. W tej sferze wazne jest wskazanie 3 orzeczen Trybunatlu
Konstytucyjnego o sygnaturach: P 12/01, SK 06/12 oraz P 90/08 . Najczestszymi
zarzutami w powyzszych sprawach bylo naruszenie zasady demokratycznego
panstwa prawa, prawa wlasnoséci oraz zasady nullumcrimen sine lege, ne bis in
idem a takze domniemania niewinnosci.

Po pierwsze, kary administracyjne s3 wymierzane czg¢sto obok kar
kryminalnych najlepsza egzemplifikacja tej tezy jest: kara administracyjna za
wyrab drzewa bez zezwolenia w oparciu o art. 88 Ustawy o ochronie przyrody oraz
art. 158 Kodeksu wykroczen, ktory przewiduje grzywne jako kar¢ kryminalng w
postaci grzywny oraz przepadku wycietego drzewa. Analizujgc system mozna miec
wrazenie, ze ustawodawca wprowadzil bufor bezpieczenstwa ,, jak nalozenie jedne;j
kary nie wyjdzie, to mozna sprobowa¢ drugiej drogi”. Trybunat w swoim
orzecznictwie dopuscil takg mozliwos¢, czemu dat wyraz w orzeczeniu dotyczacym

istnienia sankcji w postaci 75% podatku  zastepczego od nieujawnionych



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 115

dochodéw obok ktorej istniata odpowiedzialno$¢é karno-skarbowa za uchylanie sie
od opodatkowania. TK dopuscit taka mozliwos¢ argumentujac, ze cel sankcji
karnej to wymierzenie represji, za§ podatek zastepczy ma na celu restytucje 1
prewencje, stad oba $rodki sg potrzebne, gdyz stuzg innym celom. Ci¢zko si¢
zgodzi¢ z ta teza, gdyz z punktu widzenia budzetu panstwa w obydwu przypadkach
dochodzi do restytucji gdyz podatnik placi to z czym zalegat w pierwszym
przypadku w formie podatku, za§ w drugim w formie grzywny, bo takie sankcje
przewiduje Kodeks Karny Skarbowy, co wigcej taka formuta moze podwazac
zaufanie do panstwa z uwagi na to, ze podatki moze obawia¢ si¢ po natozeniu
podatku dodatkowo odpowiedzialnosci karno-skarbowej, regulacja ta nie istnieje,
ale tezy wyroku sg furka dla ustawodawcy do tworzenia takiego prawa.

Drugim problemem jest miarkowanie kar, czyli dostosowywanie wymiaru
kary do indywidualnej sprawy. Ten problem pojawit si¢ w sprawie SK 06/12, gdzie
TK stwierdzit, ze dopuszczalna jest regulacja nakladania kar za wyrab drzewa bez
zezwolenia, pod warunkiem ze bedzie istniala norma dopuszczajgca miarkowanie
takiej kary. Wynika, to z zasady proporcjonalnosci, naktadajacej obowigzek
stosowania adekwatnych s$rodkéw w postaci ograniczenia praw 1 wolnoScli
cztowieka do przyjetych celow. Wprowadzenie sztywnej wysokosci Kkary
prowadzito do czgsto niesprawiedliwych rozstrzygnie¢ organu w sytuacji, gdy
Sciecie drzewa wynikalo z konieczno$ci niecierpigcej zwloki. Obowigzek ten
prowadzi do upodobnienia wymiaru kary do kar kryminalnych, ktore podlegaja
indywidualizacji na mocy przepisOw wspomnianych wczesniej kodeksow.

Trzecim problemem najmniej poruszanym w orzecznictwie TK, ktory jest
warty zaakcentowaniu to jest brak jednolitosci zasad naktadania tych kar. W prawie
administracyjnym istnieje masa pojedynczych ustaw dopuszczajacych wymiar
takich kar. To rozczionkowanie powoduje, ze cze$ci kar jest wymierzana na
podstawie decyzji zwigzanych, a inna na podstawie decyzji swobodnych, cze$¢
dopuszcza miarkowanie, a inna czgS¢ nie. Niektore ustawy przewidujg

przedawnienie tej sankcji, za$ inne nie. Pojawia si¢ pytanie, czy per analogiam
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stosowaC niektére przepisy ustaw karnych? Te rozbiezno$ci powoduja brak
stabilno$ci prawa i nie jasne zasady kontroli.

Na koniec warto podkresli¢, ze dopoki Trybunal Konstytucyjny nie stworzy
jasnych zasad wymierzania kar to problem bedzie istnial dlugo. Zwazywszy, ze
sady administracyjne moga kontrolowac tylko legalno$¢ to ciezko jest zapanowac

czesto niejasng legislacja, przez co kontrola staje si¢ iluzoryczna.

Krzysztof Wigczek

Uniwersytet Jagiellonski w Krakowie

OCHRONA LOKATORA PRZED WYPOWIEDZENIEM UMOWY NAJMU
PRZEZ WEASCICIELA LOKALU W SWIETLE PRAWA POLSKIEGO

Umowa najmu jest w obecnych czasach jedng z najczesciej zawieranych
umoOw. Czesta migracja ludnosci, zwlaszcza w mlodym wieku, wplywa na
konieczno$¢ szukania nowego miejsca zamieszkania, na krotszy badz dluzszy
okres. W tym celu osoby te zawieraja z wiascicielami nieruchomo$ci umowy
okreslajace sposob korzystania z pomieszczen, wzajemne prawa 1 obowigzki stron,
czy tez sposoby rozwigzania umowy. W niniejszej pracy, postaram si¢ skupié
wlasnie na tym ostatnim aspekcie, tj. mozliwosciami wypowiedzenia umowy
najmu lokalu przez wlasdciciela oraz prawach przystugujacych najemcy w
przypadku niezgodnego z prawem wypowiedzenia umowy. Rozwazania ponizsze
beda dotyczyty ochrony lokatora na gruncie prawa polskiego (ktore bardzo silnie
chroni lokatoréw) przed niekorzystnymi dla nich dziataniami wlascicieli
nieruchomosci.

Na wstepie nalezy rozrézni¢ kilka istotnych poje¢. Mowigc o umowie najmu,
mozna przez to rozumie¢ generalnie najem rzeczy (art. 659 i1 nast. Kodeksu
cywilnego, zw. dalej: k.c.), a wigc np. samochodu, skrytki sejfowej czy telewizora
oraz wszelkiego rodzaju nieruchomosci. Przez najem mozna tez rozumie¢ umowe

najmu lokalu (art. 680 1 nast. k.c.), czyli chociazby najem garazu czy tez najem
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budynku/pomieszczenia w celu prowadzenia okreslonej dziatalnosci gospodarcze;.
Wreszcie, wyr6zni¢ mozna umowe najmu lokalu mieszkalnego (przepisy ustawy z
dnia 21 czerwca 2001 r. o ochronie praw lokatoréw, mieszkaniowym zasobie
gminy i o zmianie Kodeksu cywilnego, przytaczanej dalej jako: u.o.p.l.), ktora
dotyczy udostepnienia najemcy nieruchomosci w celu zaspokojenia jego potrzeb
mieszkaniowych. To wtasnie w umowie najmu lokalu mieszkalnego, zapewniona
jest bardzo silna ochrona najemcy przed jednostronnym zakonczeniem jej przez
wynajmujacego, ktorym najczesciej jest wiasciciel. Niemniej jednak bardzo czesto
dochodzi do sytuacji, w ktorych wynajmujacy bezprawnie wypowiadaja lokatorom
umowy, a ci — nie wiedzac o naruszeniu swych praw — nie widzg innej mozliwosci 1
wyprowadzajg si¢ z mieszkania.

Zgodnie z art. 11 u.0.p.1., wynajmujacy moze wypowiedzie¢ najemcy umowe
tylko w okre$lonych przez ustawe przypadkach (bedzie o nich mowa w dalszej
czg$ci). Maja one charakter zamknigty, co oznacza, ze postanowienia umowne
zawierajace szerszy katalog niz ten ustawowy, beda po prostu niewazne (z mocy
art. 58 § 113 k.c.). Co wigcej, nalezy podkresli¢, iz normy u.o.p.l. maja charakter
semiimperatywny, tzn. okreslaja minimalny zakres ochrony lokatora. Innymi
stowy, postanowienia zawarte w umowie, ktore beda mniej korzystne dla lokatora
niz te zagwarantowane przez prawo, beda niewazne, jednakze w przypadku
uregulowania pewnych postanowien w sposob dla lokatora korzystniejszy, niz jest
to zapisane w ustawie, strony beda zwigzane w tym zakresie umowg. Jest to
kolejny dowdd na silne uprzywilejowanie pozycji najemcy w stosunku do
wynajmujacego.

Mozna wyrézni¢ 3 dopuszczalne okresy wypowiedzenia lokatorowi umowy
najmu lokalu mieszkalnego — okres miesieczny (art. 11 ust. 2 oraz art. 11 ust. 3 pkt
2 u.0.p.l.), okres szesciomiesi¢czny (art. 11 ust. 3 pkt 1 oraz art. 11 ust 4 v.o.p.l.)
oraz okres trzyletni (art. 11 ust. 5 u.0.p.l.). Termin miesigczny dotyczy najbardzie;
razacych zaniedban lokatora 1 obejmuje przestanki, gdy najemca:

1) pomimo pisemnego upomnienia nadal uzywa lokalu w sposob sprzeczny z
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umowg lub niezgodnie z jego przeznaczeniem lub zaniedbuje obowigzki,
dopuszczajagc do powstania szkoéd, lub niszczy urzadzenia przeznaczone do
wspolnego korzystania przez mieszkancéw albo wykracza w sposob razacy lub
uporczywy przeciwko porzagdkowi domowemu, czynigc ucigzliwym korzystanie z
innych lokali, lub

2) jest w zwloce z zaplatg czynszu lub innych optat za uzywanie lokalu co
najmniej za trzy pelne okresy platno$ci pomimo uprzedzenia go na piSmie o
zamiarze wypowiedzenia stosunku prawnego i wyznaczenia dodatkowego,
miesiecznego terminu do zaptaty zaleglych 1 biezacych naleznosci, lub

3) wynajal, podnajat albo oddat do bezptatnego uzywania lokal lub jego czes$¢ bez
wymaganej pisemnej zgody wtasciciela, lub

4) uzywa lokalu, ktory wymaga oproznienia w zwigzku z koniecznoscig rozbiorki
lub remontu budynku, z zastrzezeniem art. 10 ust. 4.

Ponadto, wtasciciel lokalu, w ktorym czynsz jest nizszy niz 3% wartos$ci
odtworzeniowe] lokalu w skali roku, moze wypowiedzie¢ stosunek najmu z
zachowaniem miesiecznego terminu wypowiedzenia osobie, ktérej przystuguje
tytut prawny do innego lokalu potozonego w tej samej miejscowosci, a lokator
moze uzywac tego lokalu, jezeli lokal ten spetnia warunki przewidziane dla lokalu
zamiennego.

Termin szeSciomiesi¢eczny dotyczy dwoch sytuacji. Po pierwsze wiasciciel
moze wypowiedzie¢ lokatorowi umowg z zachowaniem 6-miesigcznego okresu
wypowiedzenia w sytuacji, gdy sam zamierza zamieszka¢ w nalezacym do niego
lokalu, jezeli lokatorowi przystuguje tytut do lokalu, w ktorym moze zamieszka¢ w
warunkach takich, jakby otrzymal lokal zamienny, lub jezeli wiasciciel dostarczy
mu lokal zamienny. Warto przy tym podkresli¢, 1z tytul do innego lokalu musi
obejmowa¢ t¢ samag miejscowos¢, za$ lokal zamienny dostarczony przez
wlasciciela musi pod kazdym wzgledem by¢ zblizony do lokalu zwalnianego
(optaty, lokalizacja, warunki mieszkalne itd.). Po drugie, jesli czynsz ustalony w
umowie jest nizszy niz 3% wartosci odtworzeniowej lokalu w skali roku, wtasciciel

ma prawo wypowiedzie¢ lokatorowi umowe najmu z zachowaniem 6-miesi¢cznego
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okresu wypowiedzenia, jesli przez okres dluzszy niz 12 miesi¢cy nie zamieszkuje
on lokalu.

Trzeci 1 zarazem najdluzszy okres wypowiedzenia (3-letni), wlasciciel ma
prawo zastosowa¢ w przypadku, gdy zamierza zamieszka¢ w nalezacym do niego
lokalu, lecz ani nie dostarcza najemcy lokalu zamiennego, ani tez najemca nie
posiada tytulu prawnego do innego lokalu, potozonego w tej samej miejscowosci
(warunki te muszg by¢ spetnione tacznie, w przeciwnym wypadku wiasciciel moze
zastosowa¢ 6-miesigczny okres wypowiedzenia). Jak jednak zaznacza cze$¢
doktryny, w przypadku stosowania terminu trzyletniego, obojetna jest przyczyna
wypowiedzenia umowy najmu lokalu mieszkalnego, gdyz tytul do takiego
wypowiedzenia daje wlascicielowi sam fakt prawa wlasnosci danego lokalu (tak: Z.
Bidzinski, Nowa regulacja prawna w zakresie ochrony lokatorow. Teza nr 2, KPP
2001/4/865, nr artykutu: 32018).

Kwestig bardzo wazng, o ktorej wynajmujacy czesto zapominaja, badz tez
nie posiadajg wiedzy na ten temat, jest forma wypowiedzenia. Art. 11 ust. 1 zd. 2
u.0.pl. stanowi, iz wypowiedzenie sktadane lokatorowi powinno by¢ pod rygorem
niewaznosci dokonane na pismie oraz okresla¢ przyczyne wypowiedzenia. Sprawa
przyczyny wypowiedzenia zostala juz omowiona 1 dla uScislenia nalezy jedynie
podkresli¢, iz przyczyng wypowiedzenia podana lokatorowi w dokumencie moze
by¢ wylacznie jedna z przyczyn wymienionych przez ustawe, a omdwionych
powyzej. Wszelkie inne przyczyny podane przez wilasciciela skutkowac¢ beda
bezskutecznosciag samego wypowiedzenia. Bedzie ono bezskuteczne réwniez w
przypadku niedochowania formy pisemnej, gdyz warunek ten zostat zastrzezony
pod rygorem niewaznos$ci (ad solemnitatem). Zgodnie za$ z art. 78 § 1 zd. 1 k.c. do
zachowania pisemnej formy czynnos$ci prawnej wystarcza ztozenie wlasnorecznego
podpisu na dokumencie obejmujgcym tres¢ oswiadczenia woli. Forma ta bedzie
wiec spelniona np. przy wystaniu listem poleconym wydrukowanego
wypowiedzenia z wlasnorecznym podpisem, jednakze juz przy wystaniu zwyktego

e-maila, sms-a, a tym bardziej przy telefonicznym poinformowaniu lokatora o
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wypowiedzeniu umowy, nie begdzie ona zachowana 1 czynno$¢ taka bedzie
bezskuteczna (art. 73 8 1 k.c. w zw. z art. 11 ust. 1 zd. 2 u.0.p.l.). W przypadku e-
maila, mozna by bylo méwic¢ o skutecznosci wypowiedzenia tylko w przypadku
zachowania postaci elektronicznej  opatrzonej  bezpiecznym  podpisem
elektronicznym weryfikowanym przy pomocy waznego kwalifikowanego
certyfikatu, ktore zgodnie z art. 78 § 2 k.c. jest rbwnowazne ze zlozeniem
oswiadczenia woli w formie pisemne;.

Na koniec trzeba wspomnie¢ o jeszcze jednej instytucji przystugujacej
wlascicielowi, w przypadku che¢ci rozwigzania przez niego umowy najmu, gdy nie
doszto do porozumienia z lokatorem w sprawie terminu oproznienia przez niego
lokalu. Zgodnie z art. 11 ust. 10 uv.0.p.l., z waznych przyczyn, innych niz okreslone
w ust. 2, wlasciciel moze wytoczy¢ powodztwo o rozwigzanie stosunku prawnego i
nakazanie przez sad oprdznienia lokalu, jezeli strony nie osiggnety porozumienia
co do warunkéw 1 terminu rozwigzania tego stosunku. Orzecznictwo W tym
zakresie wyraza poglad, iz powodztwo moze zosta¢ uwzglednione tylko jesli
przyczyny przytoczone przez wiasciciela sg wazne, tj. interes wiasciciela w
znacznym stopniu przewaza nad interesem lokatora. Sad bowiem, z jednej strony
musi bada¢ zasady ochrony wlasnosci, za§ z drugiej strony, zasady ochrony
najemcow lokali mieszkalnych (wyrok SA w Krakowie z 21 listopada 2012 r., |
ACa 926/2012, Lexis.pl nr 5184584).

Sprowadzajac powyzsze rozwazania do konkluzji, trzeba wyraznie
podkresli¢, ze ochrona lokatoréw na gruncie prawa polskiego jest bardzo silna, a
uregulowania zawarte w normach prawnych — korzystne dla najemcy, restrykcyjne
za$ dla wynajmujacego. Wykluczajg one mozliwo$¢ tzw. wyrzucenia kogo$ na
bruk, czyli bez jakiegokolwiek terminu wypowiedzenia oraz chronig najemcow,
ktorzy zawarli niekorzystne dla siebie umowy z wtascicielami. Pomimo tego, nadal
dochodzi w Polsce do nagminnych przypadkéw rozwigzywania przez wlascicieli
umoéw najmu z pogwatceniem obowigzujacych przepisow. Wynika to ze wcigz
stabej edukacji spoteczenstwa w zakresie praw 1 obowigzkdéw gwarantowanych na

gruncie polskich ustaw. Coraz cze¢sciej jednak spotyka si¢ przypadki, w ktoérych
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lokatorzy nie zgadzajacy si¢ z decyzja wynajmujacego, kierujg do sagdu pozwy o
ustalenie istnienia stosunku najmu (art. 189 Kodeksu postgpowania cywilnego),
badz tez — nie stosujac si¢ do bezprawnego wypowiedzenia — nadal zamieszkuja
lokal, oczekujac az to wiasciciel bedzie zmuszony wystgpi¢ do sadu z pozwem o
eksmisje. Taki kierunek rozwoju nalezy z punktu widzenia $wiadomosci
spoteczenstwa obywatelskiego oceni¢ pozytywnie, z nadzieja, iz edukacja oséb
wynajmujacych mieszkania w zakresie swoich praw 1 obowigzkow bedzie stale

postepowac.

Ilycmoesa H.O.,
JIvsiscvkuti HayionanbHul yYHigepcumem

im. leana @panka

INPABOBE 3ABE3IIEYEHHA JOTPUMAHHA TUIII B
HACEJIEHUX ITYHKTAX

Sk Bimomo, crarrero 3 Konctutyiii YkpaiHM BU3HAYEHO, IO JIFOJWHA, 1l
KUTTS 1 30POB’Sl, YECTH 1 T'JIHICTh, HETOTOPKAHHICTH 1 O€3MeKa BU3HAIOTHCA B YK-
paiHl HAaBHILOKO COLIATBHOIO I[IHHICTIO. A YTBEPIKEHHs Ta 3a0e3MeyeHHs MpaB 1
cBOOO/1 JIIOJMHU € TOJIOBHUM 000B’SI3KOM JIepIKaBH.

BianosinHo no 3akony Ykpainu "[Ipo 3a0e3neueHHs CaHITapHOTO Ta erijie-
MIYHOTO OJIaronoayy4si HaCeJeHHs" IIyM BIAHOCUTHCS 10 G13MYHHUX (DAKTOPIB Ce-
PEIOBHINA KUTTEMISITBHOCTI, 10 BIUTUBAIOTh a00 MOXKYTh BIUTMBATH Ha 370POB’S
JIOJIMHU Y Ha 370POB’ sl MaOYTHIX MOKOJIIHb.

Crarreto 24 1poro 3akoHy BCTAaHOBJIEHO OOOB’SI3KM OpraHiB BHUKOHABYOI
BJIa/I, OPraHiB MICLIEBOIO CaMOBPSAYBaHHS, MiANPUEMCTB, YCTaHOB, OpraHi3amini
Ta TPOMAJISIH MPU 3/IIUCHEHH1 OYIb-SIKUX BUIIB JISUIBHOCTI 3 METOIO BiJIBEPHEHHS 1
3MEHILIEHHS IIKIJIMBOTO BIUIMBY Ha 3J0POB’S HACEJIEHHS ILIyMy, HE1OHI3YIOUUX

BUIIPOMIHIOBaHb Ta 1HIIKUX (HI3UYHUX (HAKTOPIB.
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[Ilym Ha 3axurieHux o0’ €KTaxX MpHU 3A1MCHEHHI Oyb-IKUX BUIB M1IsUTBHOCTI
HE MTOBUHEH MEPEBUIIYBATH PiBHIB, YCTAHOBICHUX CaHITAPHUMU HOPMaMH JJIs BiJl-
MOBIJTHOT'O Yacy J00M.

Y HIyHMHA 4Yac, 13 ABAALSATH APYroi JO BOCBMOI TOJMHU Ha 3aXUIICHUX
00’ekTax 3a00pOHSIIOTHCS TYUYHUN CHIB 1 BUKPUKH, KOPUCTYBAaHHS 3BYKOBIITBOPIO-
BaJIbHOIO arapaTyporo Ta IHIIUMU JKEpeslaMu ToOyTOBOrO IIyMy, MPOBEACHHS ca-
JIOTIB, (he€pBEPKiB, BAKOPUCTAHHS MIPOTEXHIYHUX 3aCO0IB.

[IpoBeneHHs Ha 3aXUIIEHUX 00 €KTaX PEMOHTHUX POOIT, IO CYMPOBOIKY-
IOTHCS IITyMOM, 3a00pPOHSIETHCS Y poOOUi JTHI 3 IBAALATH MEPIIOi 10 BOCBMOI TOH-
HU, a Y CBATKOBI Ta HepoOoul JHI — HUI10A000B0. BiiacHuk abo openpap mpumi-
HIeHb, Y SKUX MepeadayacTbCsi MPOBEACHHS PEMOHTHHUX POOIT, 3000B’sI3aHUM MOBI-
JOMUTH MEIIKAHI[IB MPWJIETJINX KBApTHP MPO MOYATOK 3a3HAYEHHX POOIT. 3a 3ro-
JIOF0 MENIKAHIIIB YCIX MPUJICTJINX KBAPTUP PEMOHTHI Ta OyAiBeIbHI pOOOTH MOXKYTh
IIPOBOJIUTHUCS TAKOXK Yy CBATKOBI Ta HepoOoui fHi. LllyMm, 1110 yTBOprO€ThCS il Yac
MPOBEICHHS OyIIBEJIbHUX POOIT, HE MOBUHEH MEPEBUIILYBATH CaHITAPHUX HOPM IIi-
710,1000BO.

Cnin BpaxyBaTy, 1m0 y ctaTTi 24 3akony Ykpainu "IIpo 3a0e3nedeHHs caHi-
TApHOTO Ta €MiJEMIYHOr0 OJIaromoJlyydsi HacEJICHHS" TaKOoX Mepen0ayeHo BUHST-
KOB1 CHUTYyaIlli MO0 JOTPUMaHHS THIIN, HAIPUKIIA, HAJaHHS HEBIJIKIIAIHOI JOTIO-
MOTH, TIOTIepeKEHHS a00 MPUNUHEHHSI MPaBOTIOPYIIEHb 1 T.11.

Bxazannm Buiie 3aKOHOM, TaK0’K, BCTAHOBJIEHO, 1110 CUIHCHKI, CEIUIIHI, Mi-
CBK1 pajiil 3aTBEPKYIOTh MpPaBHIIa H0JAEp>KaHHS TUII B HACEJIEHUX MYHKTaX 1 Ipo-
MaJICBKUX MICIISIX, IKUMH 3 ypaxyBaHHSIM OCOOJMBOCTEN OKpEMHX TEPUTOPIH (Ky-
POPTHI, JIIKYBaJIbHO-03/I0POBYI, pPEKpealliiiii, 3amoBiHI TOIIO0) YCTaHOBIIOIOTHCS
3a00pOHU Ta OOMEXKEHHS LI0JI0 NEBHUX BUJIIB AISUIBHOCTI, IO CYNPOBOIKYIOTHCS
YTBOPEHHSIM IIYMY, a TAKOK YCTaHOBIIIOETHCS MOPSIIOK MPOBEICHHS CaJIOTIB, (ee-
PBEPKIB, THIIMX 3aXO[(IB 13 BUKOPUCTAHHIM BUOYXOBHUX PEYOBHH 1 MIPOTEXHIYHUX
3aco0iB.

Opranu BUKOHABYOi BJIaJ ¥, OpPTaHU MICIIEBOTO CAMOBPSIyBaHHS B MeXax

ITOBHOBAXCHb, BCTAHOBJICHHUX 3aKOHOM, 336€3HGIIYIOTB KOHTPOJIb 3a JOACPKAHHAM
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KEepIBHUKaAMHU Ta MOCAJOBUMH OCOOaMM MIAMPUEMCTB, YCTAHOB, OpraHizaiiil ycix
(GopM BIACHOCTI, a TAKOXK IPOMAISTHAMH CAHITAPHOTO Ta €KOJIOTTYHOTO 3aKOHO/1aB-
CTBa, MPABUJI JOJECPKAHHS TUILl B HACEJICHHUX MYHKTAaX 1 TPOMAACHKUX MICISX, 1H-
[IMX HOPMAaTHUBHO-TIPABOBUX akKTIB y cdepl 3aXHCTy HACENCHHS BiJ IIKiIJIUBOTO
BIUTUBY IIIyMY, HE10HI3YIOUMX BUIIPOMIHIOBaHb Ta IHIINX (DI3UUHUX (PAKTOPIB.

Cnin 3a3Ha4nTH, 10 Yy A0JATKy yxBaiu JIbBIBChKOi Mickkoi paau Ne932 Bin
25.01.2001p. «IIpo 3arBepmxkenHs «llomoxeHHS Npo AKYCTUUHHA PEXHM y M.
JIbBOBI» BHU3HAYEHI CaHITApPHI HOPMH IIYMY Y TMPUMIIICHHIX KUTJIOBHUX 1 TpOMajl-
ChKHX OyZiBeNh Ta HA TEPUTOPIi KUTIOBOI 3a0yA0BH, a yXBaIO JIBBIBCHKOT MiCh-
koi paau Ne3166 Big 28.01.2010 p. «IIpo 3atBepmxenns [IpaBun noTpumaHHs TUII
y TPOMAJICBKHMX MICIISIX Ha TepUTOpii M. JIbBOBa» 3aKpiIlyIeHO BUMOTH Ta OOMEXEH-
HS 11010 TIEBHUX BHUJIB JISUTBHOCTI, IO CYMPOBOIKYETHCS YTBOPEHHSAM IIIyMYy, TIO-
PAIOK MpoBeJeHHsT (eepBEPKIB Ta 1HIIUX 3aXOJIB 3 BUKOPUCTAHHAM MIPOTEXHIY-
HUX BUPOOIB HA TEPUTOPIi MiCTa.

Bianosigno 1o ctatti 182 Koaekcy Ykpainu npo aJiMiHICTpaTUBHI TPaBOIO-
PYILIEHHS BCTAHOBJICHO BIAMOBIAAIBHICTh 32 MOPYIICHHS BUMOT 3aKOHOJABYMX Ta
IHIIMX HOPMATHBHO-TIPABOBUX AaKTIB IIOJO 3aXMCTy HACEJEHHS BIJ MLIKIIJIMBOIO
BITUBY ITyMY YH TIPaBWJI JOJEPKaHHS THIII B HACEIICHUX IMyHKTaX 1 TPOMAaJICHKHIX
MICIISIX, SIKE TATHE 32 COOOI0 TonepeKeHHsT a00 HaKkIaieHHs mTpady Ha TPOMaISTH
BiJl II’SITK 10 M’ SITHAIISATA HEOTIOJAATKOBYBAHUX MIHIMYMIB JJOXOIIB TpOMaIsiH (Bij
85 no 255 rpuBeHb) 1 HakianeHHs MmTpady Ha MOCAJAOBHX OCIO Ta TpOMAIsSH —
Cy0’€KTIB TOCMOAAPCHKOL AISITBHOCTI — B I’ ITHAUATH J0 TPUALSTH HEOTIOAATKO-
BYBaHUX MIHIMYyMIB JOXOAiB rpoMasH (Big 255 1o 510 rpuBeHs).

3riJIHO 13 YACTHHOIO APYTOI0 ITi€l CTATTI BUMHEHHS TaKUX 1A 0C000I0, SIKY
MPOTIAroM POKy OyJo MiAJIaHO aAMIHICTPATUBHOMY CTSTHEHHIO 3a Takl K MOpYy-
IIEHHSI, TO BOHU TATHYTUMYTbh 3a COOOI0 HaKJaJeHHA mTpady Ha TPOMAaJIsSH BiJ
M'ATHAIATA 10 TPUIISATHA HEOMOAATKOBYBAHUX MIHIMYMIB JIOXOIIB TPOMAJIsH (Bif
255 no 510 rpuBeHb) 13 KOH(}ICKAIIEI0 3BYKOBIATBOPIOBAIBHOI anapaTtypH, MmipoTe-

XHIYHUX 3ac001B, IHIIUX MPEIMETIB MOPYIICHHS TUIlll a00 0e3 Takoi 1 Ha mocajo-
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BHUX OCI0 Ta TpOMajisiH — Cy0'€KTIB TOCIOAAPCHKOI TISIIBHOCTI — B M'STACCATH J0
CTa M'ATACCATH HEOIMOJAaTKOBYBAaHUX MIHIMYMIB J0Xx0iB rpomanasH (Bix 850 mo
2550 rpuBeHb) 13 KOH(]ICKaIli€l0 3BYKOBIATBOPIOBAIBHOI amapaTypu, MipOTEeXHIY-
HUX 3aC001B, IHIIUX MPEAMETIB MOPYIICHHS TUIIII.

Sk Gaunmo, AepaBa BCTAHOBHJIA HE JOCUTH KOPCTKI CAHKINI MpU MOPY-
IIEHH1 BUMOT 3aKOHOJAaBYMX Ta 1HIIUX HOPMATUBHO-TIPABOBUX AKTIB MIOJ0 3aXUCTY
HACEeJICHHS B1JI IIKiJTMBOTO BILTMBY IITyMY YW MPABWI OJACPKAHHS THII B HACEJe-
HUX ITYHKTaX 1 TPOMAJIChKUX MICIIX, X04a IIyM K (Pi3uuHui (PakTop cepenoBHIa
KUTTEIISUTBHOCTI BIUTUBAE a00 MOXKE BIUTMBATH HA 3/I0pOB’S JTIOJUHHU M Ha 3]10-
pOB’sl MallOyTHIX MOKOJIIHb. TOMy, Ha Hally AYMKY, CJIiJI BCTAHOBUTH OPCTKIIII
CaHKIII] 32 CUCTEMATUYHICTh MOPYIICHHS IIUX 3a00POH.

Pazom 3 TuM, rpoMajiiHaM HEOOX1JTHO 3HATHU, B SIKI OPTaHU CIIiJ] 3BEpTATHCH,
SKIIO BOHM BBAXKAIOTH 1110 iX MPaBO Ha TUIIY MOPYIIEHO: IO OPraHiB MiCIIEBOTO Ca-
MOBPSAYBaHHs, OPraHiB BHYTPIIIHIX CIIpaB Ta CaHITAPHO-EI1IeMIOJOTIYHOI CITyXK-
Ou, SIK1 Ha MICLSIX MalOTh 3/IIMCHIOBATH BIAMOBIIHY POOOTY I10/I0 YCYHEHHS HEOe3-

neYHuX (PaKTopiB cepeIOBUIIA KUTTEAISIILHOCTI JIFOIUHU.

Ilynesuu Kamepuna

JIvsiscoKutli HAYioHaANbHUL YHIBEpCUmMen

im. leana @panxa

JIO IUTAHHS POSMEKYBAHHS « AEIEHTPAJII3ALII» TA
«@EJEPAJIIBALI» B KOHTEKCTI PE©@OOPMU ®ICKAJIBHOI
JAEHNEHTPAJIIBALII TA HEOBXIJHOCTI 3AKPIIIJIEHHSA NPUHIAITY
TPAHCIHHAPEHTHOCTI HA 3AKOHOJIABUHOMY PIBHI

CtaHOM Ha ChOTOJIHI aKTUBHO 3/1MCHIOETHCS BIPOBAKEHHS peopMu (picKaabHOI
JeleHTpaizamii Ha TepuTopii YKpaiHHW, OCHOBHOIO METOIO SKOI € 301IbIISHHS
CIIPOMOXKHOCT1 B yMPaBIIiHHI CIIPaBaMH CaMHUMHU TPOMAJTHAMH Ta 1X MEPBUHHUMH
00’ eaHaHHsAMU. BakJIMBO 3a3HAUUTH, 110 CYCHUIBCTBI BIICYTHE €AMHE YSIBJICHHS
mo/10 peopmMH, 10 PEaTi30BYETHCS, a caMe TOMY Ha 3POCTaHHS POJIi 1HIIIATUBH

rpOMaJM B YIPaBJIiHHI BOHA 1 CIIPSIMOBAHA, a TOMY HaJ3BUYANHO BaXKJIMBO 3/1HCHU
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HEOOX1/IH1 1 TOCTaTHI1 Jii 3 TUM, a0 KOXKEH, XTO € 3aTy4CHHUM JI0 Ii€l pedhopMmu, po-
3yMiB ii OCHOBHY METY, HACIIIJIKK 1 MEXaHi3M BIPOBA/DKEHHS. Y 3B’S3KY 13 IMOJITH-
YHHUMH 1 COIIaJIbHUMHM MPOIIeCaMHu, SIKi ChOT'OJIHI BIIOYBAIOTLCS B YKpaiHi, MUTaHHS
JETIEHTpaITi3allii BIaii OOTOBOPIOETHCS B CYCIUIBCTBI OCOOIMBO aKTHUBHO 1 HE 3aB-
XKW 0HO3HAYHO. Lle 3yMOBIIO€ HEOOX1MHICTh TPOBENCHHS MacITabHOI 1H(DOpMa-
IHHO-PO3’ ICHIOBAIBLHOI pOOOTH CepeJl HACETICHHS B LIIJIOMY.

Ha mpukiani mporo nutaHHs 3BEpPTaEMO yBary Ha HEOOXIIHOCTI 3aMiHU Ha
3aKOHOJaBUYOMY PiBHI MPUHITUIIIB MyOJIYHOCTI 1 TPO30POCTI (PiHAHCOBO-TIPABOBUX
MPOLIECiB HA IPUHIIUI TPAHCIIAPEHTHOCTI, BIATIOBITHO JIO SIKOTO HAceJleHHs Mae Oy-
TH NPOIH(POPMOBAHE KP13b MPU3MY 3pO3yMUIOCTI, a TOOTO 1HPOPMYBAHHS HACEJIECH-
HSl IOBUHHE B1J0YBAaTHCS TaKUM CIOCOOOM, a0 HE BBECTU MOr0 B OMaHy abo He
M1IMIHUTH 3MICT MTOHATH MO0 3MIH, K1 BIPOBAIKYIOThCSI.

[TOHSATTS «TpaHCIAPEHTHOCTI» PO3YMIIOTh Y JIBOX KIIOYOBUX 3HAUCHHSIX:

a) TpaHcnapeHTHICTb IK CMHOHIM /10 CJIOBA «IIPO30PiCTb»;
b) Y nepeHocHOMy 3HauYeHHi po3yMilOTh TaKe:
- «KMOKJIUBICTb OYTH BIJIbHUM Bif JiMLleMipcTBa abo ooMaHy» (“free
from pretense or deceit”);
- «3 JIETKICTIO BUSIBJAATH ab0 6a4yuTH Kpi3b» (“easi lydetected or
seen through”);
- «Jierko po3yMitu» (“readily understood”).

ToOTo KOKHA 0c00a, HE3aIEKHO Bl OCBITH YU JOCTATHHOI 3aKOHOIABYO0I 001-
3HAHOCTI, MIOBUHHA PO3YMITH, 110 BiIOYBA€ETHCS B AEprKaBi 1 AKI HACIIIKA HECTH-
MYTh 3MIHH.

KitouoBa npobiiema, sika BUHUKIIA, BHACIIIOK BIICYTHOCTI Yy JIFOAEH PO3yMiH-
HS 3MICTY MOHSTTS «JICIIEHTpai3allii» mpu3Beia 10 TOro, o 6arato XTo MpHUpiB-
HIOE JIaHE TIOHATTS 10 «(denepanizaiii», a TOMy 0Jipa3y K HETAaTUBHO CTABUTHCS JI0
pedopmu, amke BBaXKae, IO M€ € IPOSBOM CeNapaTu3My, 0 B MaiOyTHOMY TIPH-
3BeIe JI0 «PO3MOPOIIEHHS JEPKABU», BIICTOIOIYHM TUM CAMHUM 1JIel0 yHITapHOI

nepxaBu. ToMy aHalli3 TUTaHHS ACLEHTpali3alliil BIaau, B TOMY YHCI (iCKaIbHOI
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(6roKeTHOT) HEOOX1AHO MPOBECTH TAKUM CIOCOOOM, abu KOXKHa oco0a, 110 Mpo-
KUBAE Ha TepuTOpili YKpaiHHu 3yMija 3p0o3yMIiTH CyTh JaHOI peOpMHU Ta HACIHIIKU
11 BOPOBA>KEHHS.

BinmoBigHO mouyHEMO 3 pOo3MEXyBaHHS ABOX KJIIOYOBHX MOHATH: «{emepati-
3amii» Ta «IeleHTpaIi3alii».

Tak, penepainizaliist — e MpoIec CTBOPEHHs ¢eaepallii,To0To BIPOBaHKEHHS
Takoi (OpMHU AEpPKABHOTO YCTPOIO, 3a SKOI YaCTUHU JEP)KaBH, € JACPKaBHUMHU
YTBOPEHHSIMHU, SIKI BOJIOJIIOTH MEBHOIO IOPUAMYHO 3aKPIIIEHOIO MOJITHUYHOIO Ca-
MOCTIMHICTIO(30KpEeMa BJIaCHA KOHCTHUTYIIisl, OPraHU 3aKOHOJIaBYOi,BUKOHABUOI,
CYJOBOi BJIaJI1,JOCUTh YaCTO HAaBITh MOJABIMHE IPOMAISIHCTBO Ta iHIIE). B Tol yac,
AK JIEHEHTpai3allis Mojsirae He y 3MiHl OpMHU JIepKaBHOTO YCTPOIO(ToOTO YKpai-
Ha HaJall 3aJMIIAEThCA YHITAPHOKO JIEPKaBOI0), a Y NEPETBOPEHHI BHYTPIIIHBOI
opraHi3ailii Biajau y AepkaBi, 3 METO €(EeKTUBHOrO 3a0e3MeUeHHs MoTpeo 1 1HTe-
peciB rpomaisH. Sk 3a3nayae A.®. Tkauyk y cBoiit mparii «IIpo neuenrtpanizaiiio,
denepanizailito, cenapaTucTiB Ta yJAbTUMATyMHu (3alUTaHHS Ta BIAMOBLOL)»: «[le-
[EHTpaJIi3allisl — 30BCIM IHIIUNA Tpolec, 1€ nepeaadya 3HAYHUX MOBHOBAXKEHb Bijl
JIep’)KaBHUX OPTaHiB OpraHaM MICIIEBOTO CaMOBPSAYBaHHS, IPUIOMY TaKUM YHHOM,
abu sikoMora OuTbllIe TOBHOBAXEHb MaJM Tl OpraHU, Kl € HAHOIMKYUMH A0 JIFO-
JIeH, Jie TaKi MOBHOBAKEHHSI MOYKHA PEaIi30BYBATH HAMOUIBI €(heKTHUBHO.)»

ToOTO CcyTh moJiirae y KOHIIEHTpaIlli HEoOX1HO1 KiJTbKOCTI MOBHOBAXKEHb 1
pecypciB Ha IEBHOMY PiBHI:

- y peepaTuBHIi AepkaBl KOHUEHTpaIlisl BiI0YBa€ThCSA HA PiBHI PET1OHIB, 1110
B CBOIO YEpry MOK€ MPU3BECTU 10 (POPMYBaHHS PETIOHANIBHUX €JIIT Ta MalOyTHBO-
ro MParHeHHs /10 BITOKPEMIICHHS],

- MpU JeUEeHTpaIi3allli * KOHUEHTpallisl BIAOYBAEThCS HAa MICLEBOMY DIBHI, a
TOOTO Ha PiBHI TPOMAJIU 3a MPUHIIUIIOM MaKCUMAaJIbHOTO HAOIMKEHHSI pEeCypciB Ha
MOCIIYTH JI0 HaceJeHHs (peaii3ailisi MPUHIUMIY CyOCHIIapHOCTI), 0 3YMOBIIIOE B
CBOIO YEpTy MOKPAIICHHS KUTTEBOTO PiBHS 0€3MOCEPEIHBO B OKPYTax TPOMAIH.

[IpoananizyBaBIIM KIIOUOBI O3HAKU «(demepamizaliiii» Ta «IereHTpaIizaIii»,

HAaCTyIITHUM JIOTIYHUM ITMTAHHSM IIOCTA€ TaKe: YU HE MOXKE CTATH ):[eueHTpani3aui51
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IPYHTOM JiJIsl TIOJIAJIBIIIOTO MPOPOCTaHHs 11eil denepanizaiii? Bpaxaro, 1mo 1aHe
MATAHHSA € JOBOJI JUCKYCIHHUM.

3 ogHOTO OOKY, CyTh JElEHTpalli3alli moyusrae y 3a0e3neuyeHHi iHTepeciB Te-
puTOpiasibHOT TrpomMaad, a TOOTO HaCeleHHs T[EBHOI  aaMIiHICTPaTUBHO-
TEPUTOPIATILHOI OJMHUII HA BIACHHUM PO3CY]l BUPIIIY€E CBOI MPOOJIEMHU, OTHAK KOM-
NEeTEHI[is II0JI0 BUPIIICHHS MMEBHUX MUTaHb YITKO OOMEXEHa BOJICIO JIEPKABU, OK-
piM TOrO HasBHE CIPHUSHHS JAEp>KaBH MPU BUPIIICHI MICIIEBUX CIpPaB 3 METOIO 3a-
O€3MeYnTH MOBHOIO MIPOI0 1HTEpPECH TepHUTOpiaibHUX TpoMaj. ToOTO neprkaBa Ha-
7A€ TOCTaTHIO KUIBKICTh PECYPCIB JUIsl BHUPINICHHS MUTAaHb TPOMAJIH, OJHAK Ha
OBl cCaMOCTIHHOMY pIBHI — piBHI (pepepauli - rpoMaga He Moxe icHyBatu. Llle
OJIHUM acCIEeKTOM € MHUTAHHS TEPUTOPIi: SKIo Tpu deaepanizallii 3A1HCHIOEThCS
YIpaBIIHHS IEBHUM PET10HOM, TOOTO YITKO BU3HAYEHOIO, JOBOJI MAaCIITAOHOO Te-
pUTOpI€I0, TO TPHU ACIEHTpali3allii MoBa HJe JHIlle Mpo MEBHY aaMiHICTPAaTHBHO-
TEPUTOPIATIbHY OJMHULIIO HA 3pa30K CeJa, CeNIULIa.

3 1HImoro OOKy, ICHY€ peajibHa 3arpo3a «aBTOHOMI3alli [[Iel (pU3UK BUOKpE-
MJICHHS YaCTKOBHX IIiJICH, III0 HE MOKPHUBAIOTh 3arajlbHUX IlijIeH agMiHICTpalli Ta
HaBITh MOXYTh iM CYNEpPEUHUTH); PU3MK peaizalii OAMHUYHUX aMOiLii; 3arpo3a
MOHOJIITHOCTI MOJITUKU JE€PkKAaBU Yy BIANOBIAHUX cdepax; Ae31HTerpamis JisIbHOC-
T1 My OIIYHOI aJIMIHICTpallii 00 HAJaHHS MyOJIYHUX MOCIYT 1 MPUUHSTTS yIpaB-
JIHCHKUX PIII€Hb; YCKIAJAHEHHS] KOOPAUHAL1, TPYAHOILLI y3TOJKEHHS LIIei» !

OTO03X, TOBHOIO MIPOI0 MOKJIMBICTH BUHMKHEHHS 17ieil (enepanizamy B mopa-
JBIIOMY 3allepeuyBaTH HE MOXKEMO, OJTHAK came II€ CIIYTYe€ MOIITOBXOM JIsl 3/iHcC-
HEHHA peopMHU ACLEeHTpali3allii B TAKOMY pycii, au He Big0yBasach aOCOJIIOTHA
nepenavya MOBHOBaXXEHb HA MICLS, a BCE X 3aJMIIaach 3HA4YHA POJIb JIEPKaBHU B
MpoIiect 3A1MCHEHHS BiIaAu Ha MICISX (MMO€IHAHHS [IEHTPaTI30BaHOTO 1 JACIEHTpa-
J130BaHOTO METOJIB YIIPABJIiHHS), a TOMY 000B’S3KOBUM € ICHYBaHHSI OPTaHiB, 110
HE BXOJSTh B CUCTEMY OpraHiB MICIIEBOTO CAMOBPSYyBaHHS, Kl 3A1ICHIOBATUMYTh

HarJIsi 3a JISUTBHICTIO OCTaHHIX, KOHTPOJIb 33 3aKOHHICTIO aKTiB, BUJAHUX HUMHU
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TOIIO.

Onez Cuoopenko
JHY im. I. I'onuapa

AJIMIHICTPATUBHA BIJIITIOBIJAJIBHICTD 3A NIOPYIIEHHSA
INPABA HA IHOOPMAIIIIO

BiamoBimaneHICTh 3a MOPYIIEHHS 3aKOHOAABCTBA B iH(oOpMaIliiiHii cdepi €
rapaHTi€ro peaizailii mpasa Ha iHGopmarllio. KOpuandHa BiAMOBIAAIBHICTh 3aiiMae
KJIFOUOBE MICIIE B MEXaHi3Ml MPABOBOTO PEryJIIOBaHHS 1H(POPMAILIMHUX MPaBOBiJI-
HocHH. FOpuau4YHa BiINOBIIAJBHICTH — 1€ 32CTOCYBAHHS 10 0CO0U, KA BYH-
HUJIA PABONOPYILIEHHSI, IPUMYCOBHX 3aX0/AiB Y BCTAHOBJIEHOMY 3aKOHO/JIAB-
CTBOM MPoOIeCYaJTILHOMY HMOPS/KY, 1 MTOJISATa€e y NPUTIATHEHH] 10 TUCIMUILTIHAPHOI,
aJMIHICTPATUBHOI, KpUMIHAIBHOT a00 IMBLILHO-IIPABOBOI BiJMOBIIAIbHOCTI BUH-
HUX 0cCi0.

Po3rissHeMO SIKMM YMHOM y 3aKOHOAABCTBI YKpaiHU 3a0€3MeueHO MpaBoO Ha
1H(pOopMaIlito, Ta MOKJIUBICTh 3aXUCTy MOPYIICHUX NpaB. BiamnosinHo fo cT. 7 3a-
koHy Ykpainu «IIpo iHpopmariito» cy0’ekT iHPOpMaLIMHUX BIAHOCUH MOXE BUMa-
raTl yCyYHEHHs OyJb-SKHX MOPYIIEHb HOro npasa Ha iHGopMauio. BianosigHo 10
ct. 3 3axony Ykpainu «IIpo moctyn o myOmiuHOi iH(OpMaIlii» nmpaBo Ha JOCTYI
10 TyOivHOi 1H(opMallii cepell 1HIIOro, rapaHTyEThCS BCTAHOBJICHHSIM HOPUINY-
HOI BIAMOBIIAJILHOCTI 32 MOPYIICHHSM 3aKOHOJIAaBCTBA MPO JOCTYI A0 IyOJIiYHOI
iHdopmarii. Biamosigno 1o 4.1 cr. 27 3akony «IIpo iHpopMaIiiroy» NopyIIeHHs 3a-
KOHOJABCTBa YKpaiHU Mpo 1HPOpPMALIIO TIATHE 3a COOOI0 NUCLUMILIIHAPHY, LIUBLIb-
HY, aAMIHICTpaTUBHY a00 KPUMIHAIBHY BIJIMOBIAIBHICT 3T1HO 13 3aKOHAMU Y K-
paiHu.

3anuTyBayaMu MmyOIiuHOI 1HQOpMaIi MOXYyTh OyTH OCKap:>KeHi: BiIMOBa B
3aJI0BOJICHHI 3aMUTy Ha 1H(POpMAIIil0; BIACTPOYKA B 33J0BOJICHHI 3amuTy Ha iHGO-
pMaillito; HeHaJaHHS BIJTMOBIII Ha 3amUT Ha 1HGOpPMAIli0, HEHalaHHS HEJOCTOBIP-

HOT a00 HEmoBHOI iH(oOpMaIlii, HECBOEUYAaCHE HaJlaHHs 1HGOpMaIlii, HEBUKOHAHHS
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PO3MOPSTHUKAMU O0O0B’SI3KY ONPUJIIOHIOBATH 1H(GOpMaIllito. [HI pimeHHs, aii yu
0€31sUTbHICTD PO3MOPSIIHUKIB 1H(POPMAILii, 110 MOPYIIMIN 3aKOHHI MpaBa Ta 1HTE-
pecH 3anuTyBayva.

Pimenns aii yu 6e31sUIbHICTD PO3MOPATHUKIB 1H(pOpMALIli MOXKYTh OyTH OCKa-
pPKEH1 10 KepiBHHUKA PO3MOPSIHUKA, BUIIOTO oprany abo cymy. Ckapra mo cymy

nojiaeTbed 3a npasmiamMu Kosiekcy aaMiHICTPaTUBHOTO CYy/I0YMHCTBA Y KpaiHU.

Oco0u, Ha TyMKY SIKUX iXHI IpaBa Ta 3aKOHHI IHTEPECH MOPYIICHI PO3NOPSI-
HUKaMHU iH(OpMaIlii, MaroTh MPABO HA BIAIIKOAYBAaHHS MaTepialbHOI Ta MOPATbHOI

IIKOAU B IIOPAOKY, BUBHAYCHOMY 3dKOHOM.

Boanouac 3a nopymenHs iHpopMmaiiitHoro 3akonogaBctsa Kogekcom Ykpainu
npo aaMmiHicTpatuBHi npaBonopyiieHHs (KYmAIT) nepenbauena agMiHicTpaTUBHA

B1IIOB1IAJIbHICTD.

3okpema BiAmoBiHO 70 cT. 212 4. 3 KYnAIl neonpumognenss iHpopmariii,
000B’s13KOBE ONPUIIOAHEHHS SIKO1 nepeadadeHo 3akoHamMu Ykpainu "lIpo moctyn
1o ny6miynoi iHdopmartii", "[Ipo ocoGauBoCTI nocTymy n0 iHpopMmalii y chepax
HOCTa4aHHsI €JIEKTPUYHOI €Heprii, IPUPOJHOTO ra3y, TEIUIONOCTaYaHHs, EHTpaJIi-
30BaHOTO MOCTaYaHHsS TapsA40i BOAM, IIEHTPATI30BAaHOTO MUTHOTO BOAOMOCTAYaHHS
Ta BogoBiaBeaeHHs", "IIpo qocTym 10 apxXiBiB pENPECUBHUX OpraHiB KOMYHICTHY-
HOTO ToTanmitapHoro pexkumy 1917-1991 pokis", "IIpo BiZKpUTICTH BUKOPUCTAHHS
nyomyHux kowTiB" Ta "IIpo 3acagu 3amoOiraHHs 1 OPOTUAIT KOpymuii', TATHE 3a
co0010 HaKJIaJICHHS Tpady Ha TOCAAOBUX 0CI0 BiJ ABAIISATH IT’SITH JIO I ATACCITH
HEOMNOIATKOBYBAaHUX MIHIMYMiB JOXO/I1B TPOMAJISIH.

[Topymenns 3akony Ykpainu "IIpo gqoctyn g0 myGaidnoi iHpopMartii', a came:
HEOOIPYHTOBaHE BiJIHECEHHs 1H(opmarlli 10 iHdopmallii 3 0OMEXEHUM JTOCTYTIOM,
HEHaJaHHsS BIANOBIII Ha 3aUT Ha 1HQOpMaILlil0, HEHa/laHHd 1H(opMallii, HermpaBo-
MipHa BIIMOBa B Ha/JaHHI 1H(pOpMaIlii, HECBO€YacHe a00 HEMOBHE HaJaHHs 1HMOP-

Mallli, HaJJaHHA HEeIOCTOBIPHOI 1H(pOpMallii, TITHE 32 COO0I0 HAKIaJAEHHS WTpady


http://zakon5.rada.gov.ua/laws/show/2939-17
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http://zakon5.rada.gov.ua/laws/show/887-19
http://zakon5.rada.gov.ua/laws/show/316-19
http://zakon5.rada.gov.ua/laws/show/316-19
http://zakon5.rada.gov.ua/laws/show/183-19
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Ha TMOCAJ0BUX 0Ci0 BiJ ABAAITU IT'ATH JI0 I’ SATIACCATU HEOMOJATKOBYBAHUX MiHi-
MyMIB JI0XOJ[iB TPOMa/ISH.

O6mexeHHs ocTymy 10 iHopmartii abo BiHeceHHs 1H(opMarlli 10 iHpopMa-
11ii 3 0OMEXEHHM JOCTYIIOM, SKIIO 1€ MPSAMO 3a00pOHEHO 3aKOHOM, TATHE 3a CO-
0010 HakIaeHHs MTpady HA TOCATOBUX OCIO BiJ MIICTASCATH IO BiCIMACCITH HE-
OTI0JIaTKOBYBAHUX MIHIMYMIB JOXOJ1B IPOMAJIsH.

HenpaBomipHa BiiMOBa B HajaHHI iH(OpMallii, HECBoeyacHe ab0 HEMOBHE Ha-
naHHs iHopMalii, HagaHHs 1H(opMallii, 10 He BIAMOBIAAE MIHCHOCTI, Y BIJAMIOBIIb
Ha aIBOKATCHKHM 3aluT, 3alMUT KBaTi(iKaIliiHO-TUCIUILIIHAPHOT KOMICIi aJBOKa-
TypH, ii manatd abo wieHa BiANMOBIAHO 10 3akoHy Ykpainu "IIpo amBokartypy Ta
aJIBOKATCHKY MISUTBHICTB" TATHE 3a COOO0I0 HaKJIaJIeHHS mTpady Ha IMOCaJ0BUX OCIO
BiJI ABAJUATH II'SITK JI0 I’ ATIECSITH HEOMOJATKOBYBAaHUX MIHIMYMIB JOXOIB TPO-
MajisgH. HenaganHs mocTyIy 70 CyJIOBOTO pillIeHHS a0o mMaTepiajiiB CIpaBy 3a 3a-
SIBOIO 0COOM, a TAaKOXK 1HIIIE TopyIeHHs 3akoHy Ykpainu "[Ipo moctyn 10 cynoBHux
pillieHp" TATHYTH 3a COO0I0 HaKIaJACHHS MITpady HA MOCAAOBUX OCIO BiA ABAILISITH
I’ SITH JI0 T’ SITACCSATH HEONOJaTKOBYBAaHUX MIHIMYMIB JJOXO/IIB TPOMAJISH.

He3akonHa BiZIMOBa y TPUHHATTI Ta PO3IJIAAl 3BEPHEHHS, 1HIIE MOPYIICH-
Hs 3akoHy Ykpainu "IIpo 3BepHEHHs rpoMajsH" TATHYTh 3a COOOK HaKJIaJCHHS
mrpady Ha MOCaTOBUX OCIO BIJ ABAALSTH IT'ATH JO I STASCATH HEOMOJATKOBYBa-
HUX MIHIMYMIB JIOXO/11B TPOMAa/IsIH.

IToBTOpHE MPOTATOM POKY BUYMHEHHS OYyab-SKOTO 3 MOPYIICHB, IepeadadeHIX
YaCTUHAMH TMEPIIOI0 - ChOMOIO IIi€i CTaTTi, 3a sike 0ocol0y Bxke Oyio MiagaHo
aMIHICTPaTUBHOMY CTSATHEHHIO, TATHE 3a COO0I0 HAKJIaJACHHS MTpady Ha mocaao-
BHUX OCIO BiJ] IICTAECCATH J0 BICIMIECATH HEOIMOJATKOBYBAaHUX MIHIMYMIB JOXO/IIB
rpoMajisiH a00 rPOMaJIChKI pOOOTH Ha CTPOK BiA JABAALSITH 10 TPUIALSATH TOJUH.

B 3akoni «IIpo 3BepHenHs rpomassia» 3 14.10.2014 poky, BUKIIIOYEHA CTATTS
29 - MpOKYPOPCHKHI HATJISIT 332 TOTPUMAHHSIM 3aKOHOJABCTBA MPO 3BEPHEHHS I'PO-

MaJIsH.


http://zakon5.rada.gov.ua/laws/show/5076-17
http://zakon5.rada.gov.ua/laws/show/5076-17
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31 ckapramu npo MOpPYILIEeHHs MpaBa Ha 1HGOPMAIIIIO IJIs CKJIaIaHHs aJMi-
HICTPATUBHOTO MPOTOKOJY, Ta MPUTSITHEHHS J0 aJMIHICTPATUBHOI B1IMOBIAAIBHO-
cTi Ha mijacTasi cT. 212-3 KYnAII ciig 3BepTaTucs 10 yIOBHOBaXKEHOI 0COOM CEK-
petapiaty YmnoBHOBaxkeHOTO BepxoBHoi Pamu Ykpainm 3 mnpaB mgroguHu  abo
npencTaBHUKa YTOBHOBakeHOro BepxoBHoi Pagu Ykpainu 3 mpaB M0 UHU HA TIi-
nctasi cT. 28 3akony Ykpainu «IIpo 3BepHeHHS rpoMajsiny, Ta 1. 8.1. cT. 255 KV-
nAll., abo mo IN'omoBu Paam agBokariB, 4n ynmoBHOBakeHoro Pamoro unena Pamm
aJBOKATIB BIAMOBIAHOI 00JACTl y YaCTHHI, IO CTOCYETHCS MOPYIICHHS IIpaBa Ha
iHpopMaIlito BiMOBIAHO A0 3akoHy Ykpainu «IIpo agBokaTypy Ta aJBOKAaTChKY
JUSJIBHICTEY. PerioHanbHi MpeACTaBHUILITBA Y TOBHOBAXKEHOIO 3 MpaB JIIOJAUHU yT-
BOpIOIOThCs OMOy/ICMaHOM B pErioHax BIANOBIIHO 10 3akoHy Ykpainu «lIpo
YnosHoBaxeHoro BepxosHoi Pagu Ykpainu 3 npaB JroauHN.

Tepewyx Okcana
JIvgiecoKuli HayioHaibHUL yYHigepcumem

im. leana @panxa

AKPEJIJUTOBAHI CYB’EKTHU JIEPKABHOI PEECTPAIIII:

OCHOBMU AJIMIHICTPATUBHO-ITPABOBOI'O CTATYCY
3 meroro pedopMyBaHHS CHUCTEMU HaJaHHSA aJMIHICTPATUBHHUX TMOCIYT Yy
cdepi AepkaBHOT peecTpallii, a caMme iX JeleHTpai3allli Ta NpyUBeACHHS Y BIJIMOBI-
JTHICTH JI0 TPUHIIMIIB BIAKPUTOCTI 1 IPO30POCTi, OMEPATUBHOCTI 1 CBOEYACHOCTI Ta
1H., OHOBJICHO penakiii 3akoHiB «[Ipo aepxaBHy peecTpallito pUInYHUX 0ci0, Pi-
3UYHUX OCI0 - MIANPUEMIIIB Ta TPOMAJCHEKUX (GOpMYBaHb», a TakoxX «IIpo nepxkas-
HY PEECTpAIliI0 PEUOBUX MPAB HA HEPYXOME MaiHO Ta iX 00TsbKeHBb». OCHOBHI 3a-
KOHOJaBYl HOBEJIM CTOCYIOThCSA PO3LIMPEHHS Koja Cy0’€KTIB IepKaBHOI peecTparli
3a paxyHOK BIJJHECEHHS JO HUX BUKOHABYMX OpraHiB MicleBHX paj, KuiBChKOT i
CeBacTomnoIbChKOI MICBKHX, PallOHHUX, pailonHnx y Mmictax Kuesi 1 CeBacromnoii
Jep>KaBHUX aJMIHICTpaIliil Ta akpeAuToBaHUX Cy0’ekTiB. OCTaHHI € HOBUMH ydYac-

HUKaMU BIAHOCHH JIEp>KaBHOI peectpaillii. 3’ aCyBaHHS MPaBOBUX OCHOB iX (PYHKITI-
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OHYBAHHS € aKTyaJIbHUM SIK 3 HAyKOBOI, TaK 1 MPaKTUYHOI Mo3ullii. BinTak BuHMKae
nmoTpeda y peTelbHOMY JTOCIIIKEHHI OCOOIMBOCTEH MTPAaBOBOTO PETYJIIOBAHHS CTa-
TYCY aKpeJUTOBAaHUX CYO’ €KTIB J€P>KaBHOI pEECTpAIlii.

BiamoBimHO 10 3aKOHOIABCTBA JIepyKaBHA peecTparlii — e odiriiine BU3HAH-
HS 1 MATBEPKCHHS JIep:kaBoio (akTiB. [IOBHOBaXKeHHSI 11010 31HCHEHHS PEECT-
paliiHUX 11 BXOASATh Y KOMIIETEHIIII0 OPTaHiB BUKOHABYOi BIaJH, a B KOHKpET-
HOMY BHUMAJKYy (MMUTaHHS peecTparlii IpuANIHUX 0ci0, PI3UIHUX OCI0 - MiAIPUEM-
I[iB Ta TPOMAJCHKUX (OPMYBaHb, a TAKOXK PEECTpallli peUOBUX IPAB HA HEPYXOME
MaiHO Ta iX 00TsbKeHb) 1o cdepu BimanHs MiHicTepcTBa OCTHINT YKpainu. Jlis
JOCSITHEHHSI ONIEPAaTUBHOCTI, CBOEYACHOCTI Ta IOCTYIMHOCTI Ha/IaHHS aMiHICTpaTH-
BHUX MOCIYI OpraHi3alliiiHy cUCTEMY JIep:KaBHOI peecTpallii po3LUIMPEHO 3a Paxy-
HOK CyO’€KTIB, SIKI 32 CBO€IO MPUPOJOI0 HE HAAUIEHI JEP>KaBHO-BJIAIHUMH MTOBHO-
BaXCHHSIMHU, 1 HA0YBalOTh CTAaTyCy aKpeIMTOBAaHOIO Cy0’€KTa JIep>KaBHOI peecTpa-
11T TUISIXOM JIeJIETYBaHHS iM TaKUX MMOBHOBAKECHb.

3riJIHO 13 3aKOHOJIaBCTBOM AKPEIUTOBAHUM CYyO’€KTOM JIep>KaBHOI peecTparlii
MOXK€ CTaTH IOpUAWYHA 0co0a IMyOJIIYHOTO TpaBa, sika MOBUHHA BIJIMIOBIIATH TEB-
HUM KpuTepism. BianoingHo 110 4. 2 ct. 81 [{uBiIbHOTO KOAEKCY YKpaiHU I0pUAU-
YyHa 0co0a MyOIIYHOro MpaBa CTBOPIOETHCS po3nopsaunm aktoMm IlpesuaenTta Yk-
paiHu, opraHy Jep:kaBHOI1 Biaau, oprany Biaaun ABToHOMHOI PecmyGmiku Kpum
a00 opraHy MICLIEBOTO CaMOBPSAyBaHHs. SIK MPUKIIa] IPUAUIHUX OCIO MyOI1dHO-
ro mpaBa BYEHI-IUBUIICTH HABOJATH OIO/KETHI YCTAaHOBH, IO CTBOPIOIOTHCS JIEp-
xaBoto, APK Ta TepuTopianbHUMH rpoMaiaMy; JE€p>KaBHI Ta KOMYHAJIbHI ITiANPU-
€MCTBA, HABYAJILHI 3aKJIaJH Ta 1H.

Bumoru 110 akpenuToBaHUX Cy0’€KTIB BH3HA4YEHI Y BUIIE HABEJICHUX 3aKO-
Hax Mpo JIepaBHY peecTpailito, a TakoxkK y llopsaky akpenuraiiii cy0’ekTiB aep-
’KABHO1 PEECTpaAIlii Ta MOHITOPUHTY BIJMOBITHOCTI TaKKX Cy0’€KTIB BUMOTAM aKpe-
JUTAIlli, 3aTBepKeHOMY mocTaHoBoI0 Kabinety MinicTpiB YKpainu Big 25 rpyaHs
2015 p. Ne 1130. Jns axpemuTaliii ropuauyHa ocoda MmyOJIi4HOro MpaBa MOBUHHA
HaWHATH MIOHAHMEHIIIE TPHhOX OCIO, IO BIAMOBIAAIOTH KBaMi(iKaIlIHHAM BHMOTaM

710 IEp>KaBHOTO peecTtparopa. ToOTO HaeThbCs PO TPYOBI, a HE PO CITY>KOOBI BiI-
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HOCHHM MIXK JIEpKaBHUM PEECTPATOPOM Ta aKpeAUTOBAHUM cy0’ekToM. Xoua KBa-
midikamiifHi BUMOTH 10 JI€P)KaBHHX PEECTPATOpiB, 3aTBEP/HKCHI HaKa3oM
Min’tocty «lIpo BperyitoBaHHSI BiIHOCHH, MOB'SI3aHUX 31 CTaTyCOM JEP>KaBHOTO
peectparopa» Bim 29.12.2015 Ne 2790/5, po3pobieno BiamoBigHO 10 JloBimHUKA
TUNIOBUX MpodeciiiHo-KBamipiKaIMHUX XapaKTEPUCTUK IMOCaa JCPKABHUX CITyK-
OOBIIIB. 3aJIMIIAETHCS BIAKPUTUM MUTAHHS MPABOMIPHOCTI MOUIUPEHHS KBasliika-
MIHHUX XapaKTePUCTUK JEP>KaBHUX CITyKOOBIIB Ha JEp>KaBHUX PEECTPATOpIB, 3a-
KpIIUICHE Yy TIJI3aKOHHOMY akTi (Hakazli MiH’tocty). Takoxk motrpedye OoKpeMoro
JOCIIKEHHST HEOOX1THICTh BU3HAHHS Ha 3aKOHOJAaBYOMY DiBHI 3a JIEPKABHUM pe-
€CTPATOPOM CTaTyCy JIEP>KaBHOTO CITYKOOBIIS.

FOpunnyna ocoba myGiiyHOrO IpaBa, ska 0axae 3/1HCHIOBATH PEECTpaIliitHi
i1 3000B’s13aHa YKJIaCTU JOTOBIP CTpaxyBaHHS LIUBUILHO-IIPABOBOI BIANOBIIAIBHO-
cTi. A oco0wu, sIKi peasizyBaTUMYTh Julie QyHKIi0 GpoHT-0(dicy, TOOTO MOBHOBA-
KEHHS 1010 3a0e3MeYeHHsT MPUMHATTS Ta BUAa4l JOKYMEHTIB y cepl Aep:kaBHOI
peecTpaillii, OKpiM CTpPaxoBOi Yrojau J0AaTKOBO YKIIJIalOTh JOTOBIP 3 1HIIMM
cy0’€KTOM Jep>KaBHOI peecTpallii Ta/abo HOTapiyCcoM.

JIst 3py4HOro Ta JOCTYMHOI'O HAJAaHHS aAMIHICTPATUBHUX IMOCIYT aKpeIu-
TOBaHUN CyO’€KT JEep’KaBHOI pEeecTpallii MOBHUHEH MAaTH HAJEKHY MaTeplayibHO-
TEeXHIYHY 0a3y (OKpemMuil BXi, 3py4Hull 10137, YMOBHU JJIsl MAJOMOOUTAHUX TPYII Ta
1H.).

3ams po3rsiAy 3asB MPO aKpEIWTallllo Ta 3A1IMCHEHHS MOHITOPHUHTY TPHU
MiHicTepcTBI IOCTHIIT YKpaiHU YTBOPIOETHCA MOCTIMHO JIIOUMMA KOJEerialbHHUM
KOHCYJIbTaTUBHO-IOpaauuil opran — KoMicis 3 muTaHb akpeauTailii cyo’ ekTiB aep-
’KABHO1 PEECTpallii Ta MOHITOPUHTY BIJMIOBITHOCTI TAKUX CyO’ €KTIB BUMOTaM aKpe-
mutanii (gam — Kowmicis). 3rigHo 13 [lonoxennsam npo Kowmiciro ii pimeHHs odopm-
JSIOTHCST BUCHOBKOM. Ha mificTaBi JaHOro BUCHOBKY MiH’IOCT BUJA€ BIMOBITHUI
Hakas.

3a o0csArom 371MCHIOBAaHUX MOBHOBAXKEHb aAKPEAUTOBAHUX CYyO’ €KTIB MOXKHA

PO3IUIMTH Ha JBa BUAM: 1) Ti, IO peasi3yloTh MMOBHOBAXKEHD y cepax mepkaBHOL
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peectpallii y moBHOMY 00cCs31; 2) Ti, 0 3AIMCHIOIOTh BUKJIIOYHO 3a0€3MEUCHHS
NPUMHATTA Ta BUAA4l JOKYMEHTIB y cepi aepxaBHoi peectpariii. [lepmri nabyBa-
IOTh CTaTyCy aKpeIUTOBAHOTO CyO’€KTa MPU BUKOHAHHS HU3KU BUMOT, SIKI MU BHU-
cBiTIMIM Buie. TOOTO JeneryBaHHs AEpKaBHUX PEECTPAIITHUX MMOBHOBAKCHHS
UM Cy0’€KTaM, BiIOYBAETHCS OE3MOCEPETHBO Uepe3 HOpMY 3akoHy. [l npyrux,
OKpIM HaJIC)KHOTO IMPABOBOr'0 CTATyCy Ta BIAMOBIIHOI MaTepialbHO-TEXHIYHOI Oa-
31, HEOOXIJTHUM € YKJIaJICHHS TOTOBOPY 3 1HIIUM Cy0’€KTOM AepKaBHOI peecTparii
npaB Ta/abo HOTapiycoM. Y 1IbOMY BHUMAJKy MOKEMO TOBOPUTH PO, TaK OM MOBHU-
TH, TUCTIO3UTHBHE PO3MEKYBAaHHS MOBHOBAXEHL? MK PI3HUMHU YYaCHUKAMH JIEp-
’ABHO1 peecTpallii. AHATI3YI0UU NMPOIEAYPY aKpeAuTarllii cyo’ €KTiB JIep>KaBHOI pe-
€cTpallii poOMMO BUCHOBOK, [0 OCTaHHI MOXYTh HaOyBaTH aIMIHICTPATUBHUX TO-
BHOBQXEHb IIJISTXOM HOPMATHUBHOTO a00 K JIOTOBIPHOTO J€JIETyBaHHS.

HeBin’eMHUM eJ€MEHTOM MEXaHi3My JieJeryBaHHs MMOBUHHI OYyTH HasBHICTh
HaJIS)KHUX KOHTPOJIBHUX (PYHKIINA B YIOBHOBAKEHUX CyO’ €KTiB. ToMmy /10 KOMIIE-
TeHIii MiH IOCTy BXOJUTh MOHITOPUHT BIJMOBIJIHOCTI aKPEIUTOBAHOTO CYO’ €KTa
JIEp>KaBHOI peecTpallii BUMOraM akpeauTalii. ¥ BUIMAJIKy BCTAHOBJICHHS MOPYIICHb
aKpeIUTAIlisl TAKOTO Cy0’€KTa CKacOBY€eThCs. OKpIM LIbOTO, PillICHHs, i Ta Oe3/is-
JBHICTH CyO’€KTIB JIEpKaBHOI peecTpallii MOXKyTh OyTH OCKap:KeH1 0 HaJIeKHOTO
TepuTOpiagbHOro oprany MinicTtepcTBa toctuilii Ykpainu. Konekcom Ykpainu mpo
aJAMIHICTpaTUBHI PaBOMOPYIIEHHS! BCTAHOBJIEHA BIAMOBIAAIBHICTD 3@ MOPYIIECHHS
3aKOHOJIABCTBA MPO JepxKaBHY peectparlito (cT. 166-11 ta ct. 166-23 KYnAII).

3aKOHOJAaBCTBOM IepedadyeHo, 10 (iHaHCOBE 3a0€3IEUEHHSI aKpeIUTOBa-
HUX Cy0’€KTIB 31MCHIOEThCS 3a paxyHOK 60 BIACOTKIB KOIITIB aJIMIHICTPATUBHOTO
300py. [{t0o cymy MoOkHaA BH3HATH JIOXOJIOM BiJ peecTpaliiiiHoi aisutbHOCTI. IIpoTte
nuTaHHs (PIHAHCOBUX BIAHOCUH aKpEIUTOBAaHUX CYy0O’€KTIB MOTpelye TIUOIIOTO J10-
CJT1PKCHHSI.

Ha migcTaBi HaBeeHO MOKEMO CTBEPIKYBaTH, IO 3arajioM chopmoBaHa
HaJIeX)KHA MpaBoBa 0a3a JJIsl CTAHOBJIECHHS! HOBUX YYACHUKIB BITYU3HSIHOI MyOI14HOT

2V 1poMy JOCHIIKEHH] TOHATTS «AMCHO3UTUBHE PO3MEKYBaHHsS HOBHOBAKEHbL» BMKOPHCTOBYEMO K Bifl-
MiHHE BiJ] IMIIEpaTUBHOTO, K€ YiTKO 3aKpillJIeHe Yy 3aKOHi.
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aJMIHICTpaIlli, sKi HaOyBalOTh aJMIHICTPAaTUBHUX IMOBHOBA)XEHb B CHIIY JIEJIETY-
BaHHS — aKpEJUTOBAHUX CyO’€KTIB Jep>kaBHOI peecTparlii. OHaK 3aKOHO/IaBYE pe-
T'YJIOBaHHS HE T030aBlieHE HEMOMIKIB, a caMe CYIEpEeUYHICTh MPaBOBOIO CTaTyCy
JIEP’)KaBHOTO PEECTPATOPA; BIACYTHICTH BHUMOT 10 JOTOBOPIB aKPEAUTOBAHOTO
cy0’exTa 3 IHIIMM Cy0’€KTOM JIepKaBHOI peecTpallii mpaB Ta/abo HoTapiycoMm. 3a-
3Ha4YeHi1 MPoOJIeMHU JOLITBLHO PETENBHIIIE ONMPAIfOBATH, MPOTE 1€ TeMa I OKpe-
MOTO JIOCII/DKEHHS. A 4M BJAJIOCS JOCSTTH TMOCTaBICHHUX IIUIEH AeleHTpai3amii
peecTpalliiiHiuX TOBHOBaXXCHb, UM CTaHYTh aKPEIUTOBaHI Cy0’ €KTH HACIIpaBi cep-

BICHUMH IIEHTPaMH — MTOKaXe Yac.

Tapac IlImuz
JIvsiscvkuti HayionanbHul yYHigepcumem

im. lsana @panka

OKPEMI ACIIEKTH AIAJIBHOCTI MI’KHAPOJHHUX KAPTKOBHUX
HVIATIZKHUX CUCTEM VISA TA MASTERCARD HA TUMYACOBO
OKYIOBAHINA TEPUTOPIi ABTOHOMHOI PECITYBJIIKU KPUM TA
MICTA CEBACTOIIOJIA

22 rpyans 2015 poky YmopaBmiHHSM 3 KOHTPOJIO 32 1HO3EMHUMH aKTHBAMH
MinicrepctBa ¢inancie CIIIA (OFAC — anri.) Oyio yXBajeHO PIllIEHHS PO PO3-
IMIMPEHHS CEKTOPAJIbHUX CAHKIIN 3aMpOBaKEHUX MPOTH OKPEMHUX (DI3UYHHUX OCI0 —

rpomagsin Pociiicekoi denepartii 1 OpUuaIndHUX 0CI0 PE3UICHTIB Ta HEPE3ECHTIB
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KiHIeBUMHU OeHedeHiiapamu ssikux Oynu rpomaasau Pociiicekoi @enepartii. «Cro-
TOJHIIIHE PIIICHHS yXBaJieHe Ha MiATpUMKY 3000B’s3anHsa CIIIA mrykatu gurmio-
MaTUYHE BUPIIICHHS KPU3H B YKpaiHi, yTpuMyroun Pocito mij caHKIisIMI» - 3a3Ha-
ganoch B o¢iniinomy nosigomienni Mingdiny CLIA.

Jlo CaHKIIHHOTO CIUCKY BBIHMIILIO, 30KpeMa, AeKinbka (piHaHCOBUX Ta OaHKiB-
CBKHMX YCTAHOB, SIKI aKTUBHO MPOBAJIMIN CBOIO JIsUIbHICTh HA TEPUTOPIi aHEKCOBA-
Horo Kpumy, 30kpema «['enbank», «KpaitmasectOank», «Mocobnbanky», « Mupec-
0ank», «CeBacTOMOIbChKUI MOpPCHKUN OaHK» , 0aHK «BepXHbOBON3bKUI), OaHK
«BTb VYkpaina» 1 nonynsipauii Ha TepeHax CHJI cepBic eneKTpOHHUX IJIATEXkKiB
«SAnpekc./leHbrmy.

B 1eii ke yac y BITUM3HSHUX 1 MPOPOCIMCHKUX Mac-mejia akTUBHO Todala
3 ABJISITUCH 1H(GOpPMALIis Ipo TMpoOIeMH 3 3HATTAM roTiBkH Ha Teputopli APK, He-
MO>KJIMBICTIO MTOMOBHUTU MOOUTHHI paXyHKH 3 BUKOPUCTaHHSIM MOOUIBHUX TEpMi-
HaJIIB Ta PO MacoBl CKapru KpUMYaH Ha BIJIMOBHU BiJ] NMPUHHATTS IJIACTUKOBUX
KPEIUTHUX KapTOK Yy PO3JPIOHUX TOPTIBEIBHUX TOYKaX. 3roJioM LieHTpalibHl 3MI
OKYTMOBAHOTO IMIBOCTPOBA MOYAJIM MOIIUPIOBATH 1HQOPMAIIIIO MPO BIAKITIOYEHHS
BHILIE3raJJaHNX OAaHKIBCHKMX YCTAHOB B1J MIXKHAPOJAHUX KapTKOBUX IUIATIKHUX CH-
crem Visa i Mastercard, o HanpsiMy OB ’3yBaJIOCh 13 HEIOJAABHIM PO3IIHMPEHHIM
CEKTOpAJIbHUX CaHKIIM, a camomnporoyomenuit ronosa Panu MinictpiB APK Cep-
rii AKCbOHOB Ha CBOIiW CTOPIHIII y comianbHii Mepexi Facebook 3aznaums, 1o
«Visa i Mastercard wikoau He OyiH, i HIKOJU HE OYIyTh MOTPIOHI KpUMYaHAM)).
Bapro 3a3HaunTH, 110 Taki MOBIJIOMJIEHHS B OCHOBHOMY HOCWUJIM HEO(IIHHUN Xa-
paKTep, OCKUIbKK HE MICTHIJIM MOCUJIAHHS Ha >KOJIHI 1H(QOpMaIliiiHl JKepelia uu pe-
rioHajbHI TPEACTABHHUIITBA KapTKOBHMX IUIATLKHHX crucreM Visa ta Mastercard.
Opnak, He npounuio 1 micsaud sk y ciudl 2016 poky npec-city:k0010 poCiiiCbKOro
«I'enbanky» Oyno 3pobisieHo mepiry o¢iliHy 3asBy MPO BiJHOBJICHHA POOOTH
miathkHUX KapTok Visa i Mastercard pociiicbkux OaHKIB- eMITEHTIB Ha TEPUTOPIi
QHEKCOBAHOTO MBOCTPOBA.

BapTto 3a3HaunT 1m0, y cankuiinomy cnucky Mindiny CIUA Bix 22.12.2015

p.(Www.treasury.gov/resoury/sanctions/OFACEnforcement/Pages/20151222.aspx)
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MICTUTBCS JIMIIIE TIEPENTiK IOpUANYHUX 1 PI3UUHUX 0Ci0, K1 MiAMAAar0Th i BKIIO-
YCHHSI JI0, TaK 3BAHOTO, «IOPHOTO» caHkiiiHoro cnucky (SDN list — anri.) i Hido-
r'o HE CKa3aHO MPO caM 3MICT 1 CIPSIMOBaHICTh CaAHKITIH.
binpi iHpOpMAaTUBHUM 3 TOYKH 30py HMPUPOIHU 3aMPOBAIKEHUX OOMEKEHD €
Va3 [Ipesunenta CIIA bapaka O6amu Ne 13685 Bix 19 nuctonaga 2014 poxy min
Ha3BOI0 «bJIOKyBaHHS aKTHBIB OKpeMHUX 0Ci0 1 3a00poHa OKpeMHX TpaH3aKIii 1Mo
BigHomenHo 10 APK» ne 3a3HadaeThCs, 10 «...3 MEmMo0 6xCUumms 000AmMKOGUX
3ax00i8 w000 BupiuleHHs npobaemu pociticokoi oxynayii Kpumy... npezudenm
CIIIA 3aboponse... npakmuyro 6ci npsami i Henpami onepayii (6 momy uucii Qinan-
COBI, MopeoBebHi ma iHuili Komepyiuni) 30iticneni epomadsnamu CILIA abo & me-
acax Cnonyuenux Lllmamis abo 3 mepumopii Kpumy... axuo iHwe He 00360J1€HO
piwennam Ynpaeninua abo ne usHaueHo 3axkonomy. OJHAK, PO HEOOXIAHICTH
HPU3YIHUHEHHS TISUTBHOCTI MDKHAPOJIHHMX KApTKOBHMX IUIATDKHUX cucTeM Visa uu
Mastercard npsiMmo He HaeThCs B KOAHOMY OQIIIHHOMY JTOKYMEHTI. 32 TaKUX YMOB
BUHUKAE JIOTIYHE 3alUTaHHs — 4M crpasai Visa i Mastercard smymieni Oyiu npu-
MUHUTU CBOIO POOOTY Ha TEPUTOPIl MIBOCTPOBA Yepe3 3aMpPOBAIKECHHS CAHKITIN?
ko Tak, To e OUTBII I[IKaBUM BUJIAE€THCS HACTYMHE 3alUTAHHS — SKUM K€ TO1
YUHOM iXHIO pOoOOTY BJAJOCh TaK IIBUAKO BIAHOBUTH MOIMPH 3aMpPOBAKEH]1 CAaHKIIIT
?
Otpumartu Oyab-sKy 1HGOpMaIli0 O0e3rmocepeHbO BiJl PETIOHAIBHUX MPEJICTAB-
HUKIB Visa 1 Mastercard 3 nporo nutanHs ¢hakTHIHO HeMOXIHUBO. Odiriiini caliTu

KapTKOBUX IUIATOHKHHUX cUcTeM (WWW.mastercard.com; Www.visa.com) crpsiMoBaHi

BUKJIFOYHO Ha MIJTPUMKY KIIIEHTIB 1 HE Tepen0avyaroTh ajJbTEPHATUBHUX CHOCOO1B
CIIUJIKYBaHHs, HAIIPHUKJIAJ, HaJlaHH TO1 Y 1HIIOI 1HpOopMarlii MIIIX0M BiATOBIII HA
3aIuT 4¥ 3BepHEHHs. HaTtoMicTh ciryx0a miaTpuMKy KITi€HTIB cuctemu Visa peko-
MEH/Iy€ BCl MUTAHHS aJipecyBaTu 0aHKy a00 CTBEPIKYE, 0 Oyab-ska iHhopMarris,
OKpIM TI€T, 110 pO3MillleHa Ha IXHhOMY O(IIIHHOMY CaiiTi € KOH(IIEHIIIHHOIO.
[To3uris HartionansHOTO 0aHKY YKpaiHH 1100 AiSTIHOCTI MIXKHAPOJAHUX Kap-

TKOBHX IUIATDKHUX cucTeM Ha TepuTopii APK Takox He BHOCUTH SICHOCTI B II€ ITH-


http://www.mastercard.com/
http://www.visa.com.ua/
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TaHHS, & BUYEPILY€ETHCS JJAKOHIYHUM MOSCHEHHSIM «BIJIOBLAHO 10 IOCTAHOBU IIpa-
BrinHsA HBY Bix 06.08.2014 p. Ne 466 Bci Buau (piHAHCOBUX Omepariiid y HaCeICHUX
MYHKTAaX, 1110 HE KOHTPOJIIOIOTHCS YKPATHCHKOIO BJIAJI00 MPU3YIIMHEH] .

Jlume odimiitna Bianosias Bin Llentpobanky P® Big 18.01.2016 Bux. Ne 45-
1/07 nomomoria MeHI TMPOJIMTH CBITIO Ha IO Tpodiemy — «B mimsix 31iiCHEHHS
KPEIUTHUMHU OpPTaHi3allisIMU TEepeKas3iB IPOIIOBUX KOIITIB 3 BUKOPUCTAHHIM MiX-
HApOJHUX TUIATIKHUX KapTOK AKIIOHEpHUM ToBapuCTBOM «HaiioHanapHa cuctema
IJIATIKHUX KapTOK» POo3po0jieHa TEXHOJIOTIs, sSKa J103BOJISIE 0OCIYyroByBaTH IIATI-
KH1 KapTKA MDKHApOJIHUX TUIATDKHUX cHcTeM Ha Teputopii PecryOmiku Kpum. Pi-
HIEHHS MTPO FOTOBHICTh BUKOPUCTOBYBATH TaKy MOKJIIMBICTh KPEAUTHI OpraHizaiii
IPUIMAaIOTh CAMOCTIHHOY.

Bapro 3a3HaunTy, mo AkunioHepHe ToBapucTBO «HamioHanbHa cucreMa mia-
TIKHUX KapTok», 100% akiiit sikoro Hanexats LlenTpansnomy banky PO BuHuK-
7o B nunHi 2014 poky sSK IITy4HA CTPYKTypa, (PYHKLIOHYBAHHS SIKOT IMOKJIMKAHO
3a0€3NeUYNTH HE3AIEKHY AISUIBHICTh MIKHAPOJHUX IUIATIKHUX CUCTEM Ha TEPUTO-
pii Pociiicekoi Denepartiii y pasi 3anpoBa/pPKeHHS MACIITaOHUX CaHKIIN 3aX0iy
npotu PO y ¢inancoBiii cdepi. 3a cioBamMH PO3pPOOHUKIB CUCTEMH, BOHA CIYTYE
«MOTY>XHUM 1HCTPYMEHTOM MIATPUMAHHA €KOHOMIYHOTO cyBepeHitery PD» 1 mae
CBOEI0 METOI0 «3abe3nedeHHs 0e3mepeOiiHOro 3M1MCHEHHS Omepalliil mo KapTKax
OyIb-SKUX IJIATHKHUX CUCTEM Ha TepuTopii PDy.

Orxe, BBeneHHs B Aito HamionaneHO1 cuctemu miatixaux kaptok (HCIIK) e
BIJIMOBIJIIO HA 3allUTaHHs, YOMY ChOTOJHI Ha TepUTOPii aHeKcoBaHOTO Kpumy yc-
HIIIHO 00CITyTOBYIOThCS IaTiHI kKaptku Visa ta MasterCard pociiicbknx OaHKiB-
EMITEHTIB HE3BaKar4M Ha MOTYXH1 cekTopaibHi caHkilii CIIA. Anami3 nmpuHIm-

miB  gisuibHOcTi HCIIK  po3MmimeHux Ha o@imiiiHOMy caiTi 1i€i  cucTeMu

(Www.nspk.ru) mae MOXIHBICTh 3pO3YMITH, 1110 BOHA, (PAKTHYHO Oyaydd MOCepe/-
HUIIBKUM IICHTPOM 3[IMCHEHHS TpaH3aKIliii, CaMOCTIHHO 00po0Jse iX TaKuM YH-
HOM, 1110 Visa 1 Mastercard mpocTo He MarOTh IOCTYIy A0 iH(OpMaILlii PO KOHKpe-
TH1 OaHKH (B TOMY YHCJII IXHIO TEPUTOPIAIbHY MTPUHAIEKHICTH) 10 KOTPUX KapTKax

IPOXOJATh TPAH3AKIIII.
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Bunaetbcs, 3asiBa caMOTPOTOJIONIEHOTO «riiaBu Kpumy», mpo Te, mo Visa i
Mastercard HenoTpiOHa KpumMdaHaMm Oyio mocmimHow. [Ipoananizyiite muie, cKi-
JBKU 3yCHIJIb OYyJIO CTIPSMOBAHO 337151 SIKHAWIIIBUIIOTO BiTHOBJICHHS pPOOOTH IHMX
cucteM Ha Teputopii Kpumy, 1 CKiIbKM yBaru AaHiil mpo6yieMaTHIll NpUAUISIIOCS Y
npopociiicbkux deaepaibaux 3MI.

Visa 1 Mastercard Oynu Ta 3aiauInaroThcs NOTpiOHI KpuMyaHaMm. ToMy OKyma-
IilfHa BlIaja 3po0uia Bce, o0 BOHU 3apa3 YCHINTHO MPAIIOBAIA B 00Xi CAaHKIIIHA
CIIIA Ha TepuTOpii aHEeKCOBAHOTO IMBOCTPOBa. BomHoUac, 3’SICYBaHHS YyTIHBHX
«00MhOBUX» TOYOK (DIHAHCOBOI CHUCTEMH JIO3BOJISE€ IMIIBUINUTH aJICKBATHICTh

CIOPHUIHATTS CUTYallii Ta BUPOOJICHHS BIANOBIIHUX PeaKLiid Ha HEl.
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KPUMIHAJIBHE ITPABO TA KPUMIHOJIOI'TA
I'puzopenko Anopiii
Hayionanvnuii opuouunutl ynieepcumem

imeni Apocnasa Myopozco

OCOBJIMBOCTI BIIMIHHUX O3HAK JUBEPCIi TA
TEPOPUCTUYHOI'O AKTY

VY cydacHHUX yMOBax BiJMEXYBaHHS IUBEPCIi BiJ TEPOPUCTUYHOTO AKTY Ma€
oco0nMBe 3HA4Y€HHsS. MO’KHa 3a3HAYUTH, MO0 TEPOPUCTHUYHUN aKT 3a OaraTbMa
O3HaKaMH CIiBIajae 3 auBepcieto. [IpoTe € neBH1 0COOMMBOCTI, K1 W BIAMEKOBY-
I0Th 111 3JI0YMHU OJIUH BiJl OJTHOTO.

OcHoBHUIT Oe3nocepeiHii 00'eKT quBepcCii - Oe3neKa JIepKaBu B €KOHOMIY-
Hi{, €KOJIOT1YHIN, BOEHHINA a00 Oynb-sKid 1HIINH cdepl BIAMOBIIHO 0 CHPSIMOBa-
HOCTI KOHKPETHOTO aKTy auBepcii. ToOTo, AuBepcid, mepul 3a Bce, CpsiMOBaHa Ha
ocyiabJIeHHsI Jep>KaBH, 3aBJJaHHsI BEJIMKOT KO ii eKOHOMIUHIHN cuctemi. Kpim To-
ro, JJI UBOrO 3JI0YMHY XapaKTEpHUM € OOOB'S3KOBHM ONAaTKOBUN OO'€KT, SKHUN
Ma€ pI3HUM 3MICT Y pI3HUX (POpMax LBOTO 3JIOYUHY: LE KHUTTS 1 340pPOB's 0coOH,
BJIACHICTh, HABKOJIMIITHE CEPEIOBHUIIIE.

[IpeameTom auBepcii MOXKyTh OyTH: 1) OymiBii, COpPyau Ta 1HII O0'€KTH,
AK1 MalOTh BaXJIMBE HAPOJHOTOCIOIAPChKE UM 0OOPOHHE 3HAYEHHS, BIJ JISIIbHOCTI
AKUX 3aJICKUTh KUTTEAISUIbHICTh MIEBHUX PETIOHIB YU 1HIINX BEJIMKUX TEPUTOPIH,
HalexHe (PYHKIIOHYBaHHS MEBHUX Taly3eld eKOHOMIKHU, CTPYKTYP JI€P:KaBHOTO yII-
paBJiHHSA (€JIEKTPOCTaHIIli, BOJI0-, Ha(pTO-, ra30o-, HAQTOMPOYKTONPOBOIU, MOCTH,
namou, rpedi, cucTteMu iH(GOpMalIMHUX KOMYHIKaIlii, BOK3aJIl, aepornopTH, MOP-
ChK1 UM PIYKOBI MOPTH, METPOMOJIITEHHU, MIMTPUEMCTBA IO BUPOOHUIITBY T'POIIOBHUX
3HAKIB YKpaiHU YM 1HII BaXJIUBI MAMPUEMCTBA, HE3aJEKHO Bl (POpMHU BIIACHOCTI,
BIMCHKOBI YaCTHHHU TOILO), Y TOMY YHCI1 HMIANPUEMCTBA, 3pyHHYBaHHS UM TOIIKO-

JOKEHHS SIKMX caMo 10 co01 € ¢akTopoM HeOe3neku (XiMiuH1, 010J0T1YH1 MIPUEM-
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CTBa, MiANPUEMCTBA 3 BUTOTOBJICHHS BUOYXOBHUX MaTepiaiiB 1 BUPOOIB, MOKEKOHE-
Oe3reyHi BUPOOHUIITBA Y CXOBHIINA TOINO); 2) CTaaa 1 KOJEKIlli TBapuH, pruoda, Mo
BOJUTBHCS y CTABKax Ta 1HIIUX BOJOMMHUIIAX, MTACIKU TOIIO; 3) MOCIBU CUIbCHKOTOC-
MOJIaPCHKUX YU 1HIIUX KYJIBTYP, JIICOBI MACHBH TOIIO.

OB'€KTOM TEPOPUCTHUYHOI'O AKTY € I'POMAJICBKA BE3IIEKA.
TEPOPUCTUYHMIT AKT XAPAKTEPU3YETHCS CIPIMOBAHICTIO HA
CITPUYUHEHHSA IIKOAW HEBU3HAUYEHOMY HIMPOKOMY KOJIY OCIb 1
BUMHACTHCA 3ATAJIBHO HEBE3IIEYHWM CIIOCOBOM, IIOB’A3AHUM
I[MEPEJYCIM 31 CITPUYMHEHHAM HIKO/U OCOBI, A 3 I[HIIOI'O BOKY -
31 BSHUIEHHAM YU ITOIIKO/DKEHHAM MATEPIAJIBHUX OB’€KTIB.

OO0'eKTHBHA CTOPOHA AUBEPCIT MPOSABISIETHCS B ceMH (hopMax, KOXKHA 13 AKUX
nepeadayae BUMHEHHS CyCIIbHE HEOe3MeuHuX i (30kpema, BUOYXiB 1 MmianaiiB),
CIpsIMOBaHUX Ha: 1) MacoBe 3HUIICHHS JIIOJICH, 3aMOISIHHS TIIECHUX YIIKOIKECHb
YM 1HIIOT KO IXHBOMY 3JIOPOB't0; 2) 3pyHHYBaHHS a00 MOIIKO/PKEHHS 00'€KTIB,
SIKi MalOTh B)KJIMBE HAPOIHOTOCIIOAAPCHKE Y 00OPOHHE 3HAYCHHS; 3) BAMHCHHS 3
TIEI0 CaMOIO METOIO i, CIPIMOBAHMX Ha pafioaKTHBHE 3a0pyaHeHHs; 4) MacoBe
OTPY€EHHS; 5) MOIIMPEHHS eMiieMili; 6) MOMMUPEHHS eMi300Tii; 7) MOIIMPEHHS CIli-
(G1TOTI.

Jlusepcis, BuMHEHa y Oynb-aKid 13 ii opM, € 3aKIHYEHOI 3 MOMEHTY BYH-
HEHHA BHOYyXY, MiJnany, 3aTOIUIEHHs, 00Bajy YW 1HIIUX 1A BIANOBIIHOI CIPSIMO-
BaHOCTI, HE3aJIEXKHO BiJ] TOTO, UM (PAKTUYHO HACTAIHU Ti a00 1HII HACHIAKH (HAmpu-
KJIaJl, B pe3yjbTaTi BUOYXY Y 3B'A3KY 31 CITA0KOIO MIIHICTIO 3apsay MOXKeE B3arani
HE HACTaTu OYy/b-SKUX MOMITHUX HACIJKIB, YEPE3 O] MOXKE HE 3aropiTUcs Mij-
najgeHe cXoBuIIe a00 OTpyTa BUSBUTHCS HEE(PEKTUBHOIO).

OO0'eKTMBHA CTOPOHA TEPOPUCTHUYHOIO AKTY MOKE MPOSBUTHUCS y Takux (op-
Mmax: 1) 3actocyBaHHs 30poi, BUuMHEHHs BUOYXY, MiANANy YM 1HIIMX Jii, SKI CTBO-
proBaJI HEOE3MEKY JJIS KUTTS UM 3JI0POB'S JTIOAMHU, a00 3aMO/IIsTHHS 3HaYHO1 Mai-
HOBOI IIKOJM YU HACTaHHS 1HIIUX TsHDKKUX HACHIAKIB; 2) MOrpo3a BUMHEHHS 3a3Ha-

YeHUX JI1i; 3) BYMHEHHS TOBTOPHO 200 3a MONepeIHhOI0 3MOBOIO TPYIIOI0 0Ci0, a00
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AKIIO A1l MPU3BEIN 10 3aMOAISIHHS 3HAYHOI MalHOBOI IIKOJIM YM IHIIUX TSDKKUX
HACMIJIKIB. [[7151 TEpOPUCTUYHOTO aKTy BUMHEHHS BUOYXY UM, HAMPHUKIAJ, MiANamy
€, SIK TIPaBUJIO, JIMILIE TOYaTKOM BUKOHAHHS 00’ €KTUBHOI CTOPOHHU.

Cy0'exToM IHMBEpCii Ta TEPOPUCTUYHOTO AKTY € OCyJHA 0c00a, sika JoCsTiia
14-piyHOro BIKY.

Cy0'ekTMBHA CTOpOHA JUBEPCIi XapaKTEpU3ye€ThCS] BUHOIO y BHUJ1 MPSIMOIO
YMUCITY 1 CHEI[iaTbHOI0 METOI0 - ocialieHHs aepkaBu. Lle missHHS HampaBieHe Ha
HipUB KOHCTUTYIIIHHOTO Jaay Ta Oe3MeKu JepkKaBu K HAWBAKIMBIIIUX CKIIA0-
BUX €JIEMEHTIB OpraHizallii CycnijbcTBa. BkazaHa meTra o3Haua€ HasBHICTH Ipar-
HEHHS 3HU3UTU €KOHOMIYHUN, HAYKOBO-TEXHIYHUM, BINCLKOBUI MOTEHINAN JepKa-
BU To10. [Ipy iboMy He BUMaraerscs, 100 BUHHUIM HamMaraBcs CyTTEBO OCJIA0UTH
nepkaBy (MOBaJUTH, MiJIpPBATH ii), TOCTATHbO MOro OakaHHS xo4a O NMEBHUM YH-
HOM BIUIMHYTH Ha Ty YM IHIIY CKJIAJIOBY i1 moteHuiany. Ckiaja 3JI04uHy € ¢popma-
JHHUM, a TOMY Ha MEepIIui MIaH BUCTyNae He GaKTUUHUN pe3ysbTat (0caabiieHHS
Jep>KaBy 4v MPUHANMHI peajbHa 3arpo3a TaKoro OcJIabJeHHs ), a caMe BOPOXKE CTa-
BJICHHSI OCOOU /10 1€ KaBH.

Cy0'eKTUBHA CTOpPOHA TEPOPUCTHUYHOIO AKTY XApPAKTEPU3YETHCA MNPSIMHUM
YMHUCJIOM 1 X04a O OJIHIEI0 CIeHiabHOK METO0, 3a3HAUYCHOI0 B AUCIO3UIIil 4. | CT.
258 KK: a) mopy1ieHHs: rpoMajicbKoi O€3MeKH, 3aIsKyBaHHS HaceleHHs; 0) MpoBo-
Kallisi BOEHHOTO KOH(JIKTY, MI>KHAPOAHOTO YCKIAAHEHHS; B) BIUIMB HA MPUUHSTTS
pillieHh YM BUYMHEHHS a00 HEBUMHEHHS /il opraHamMu Jep>KaBHOI BJIaJW YU Op-
raHaMu MICLEBOIO CaMOBPSAYBaHHS, CIy>kOOBUMH 0co0aMH LIUX OpraHiB, 00'ea-
HAHHSIMU TPOMAJISH, IOPUIUIHUMHA 0c00aMu; T') IPUBEPHEHHS yBaru rpoMajiCbKOC-
Tl JI0 IEBHUX MOJITUYHUX, PETITIHHUX YU THIIUX MOTJISAIB BAHHOTO (TEPOPHUCTA).

Tepopusm, 3a0e3nedyrour MCUXOJOTIYHY JeCTallIi3aliio CyCHIbCTBA, €
HaWTMOTY>KHIIIAM THCTPYMEHTOM 1H(POPMAIIIHO-TICUXO0JIOTIYHOI BiHU. SK mpaBu-
710, HE CTUIBKU MPSIMHI 30MTOK Bl TEPOPUCTUYHUX AKTIB, CKUTHKU PEAKIlis HA BU-
HUKITY 3arpo3y JiJIsl LIMPOKOTO CYCHUIBCTBA 1 JE€P/KaBHUX OPraHiB YIPABIIHHS € TO-
JIOBHOIO IIJUTEO TePOpHUCTiB. OOOB’S3K0BAa yMOBA TEPOPU3MY - PE30OHAHC TEPOPHUC-

TUYHOI akiii. Tepopu3M NpuHIMIOBO AeknapatuBHUi. CaMme 1€ BiAPI3HIE TEPOPH-
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CTUYHUU aKT BiJ auBepcii. JuBepcis - cuiioBa akiiis MiAPUBHOTIO XapakTepy, sKa
3MIMCHIOETRCS CIICIICTYKOaMu IepKaBu, repeadadae Oe3mocepeHi BTpaTH, sSKi He-

CC IIPOTUBHUK.

Muxaiino Konopa
JIvsiscvkut HayionanbHul yYHigepcumem

imeni lseana @panka

CTAH JOCJIJKEHHS ITPABOBOI ITPUPO/IU TA 3MICTY
NPUHIIUITY PIBHOCTI Y KPUMIHAJIBHOMY IIPABI YKPAIHU

I. llogo mpaBOBOI MPUPOJIM NPHUHIMIY PIBHOCTI Y KPUMIHAJIBHOMY IpaBl y
HayIll iICHye JIeKuIbKa miaxoaiB. [lepimuii - mpuHIMI PIBHOCTI Mepe]] 3aKOHOM € SIK
3arajJbHOMNPABOBUM, TaK 1 MPUHIIMIIOM KPUMIHAJIBHOTO MpaBa. Y MepIiid imocraci
PO3IISITyBaHUN MPUHITAIT BBAYXKAETHCS TAKUM 3 OTJISITY Ha MOJ0KeHHS KoHCTUTYIIi1
VYkpainu, a TOMy € IpUTaMaHHUN BCIM Tay3siM 3aKOHOJABCTBA, OCKUIbKM OCHOB-
HUM 3aKOH € BUTOKOM JIJIsl BCIX MPABOBUX raiy3ei.

Biaznaunmo, 110 B 3arajbHii T€Opii MpaBa Ta Aep aBu, OUIBIIICTIO HAYKOBLIIB
NPUHIIMI PIBHOCTI BU3HAETHCS TaKHM, 110 Mae€ (yHIaMEHTajdbHE, 3arajbHE 3Ha-
YEHHS — € 3araJibHO IUBUTI3AIAHUM YU 3arajibHOJIFOACHKKUM MPUHIIMIIOM TpaBa, €
IIPABOBOIO 1I€€10, KPUTEPIEM PO3PI3HEHHS PABOBOTO Ta HEMPABOBOTO 3aKOHY ab0
K HAJICKUTH JI0 3arajbHO MPABOBUX 3acajl 1 €IEMEHTIB BEpPXOBEHCTBA IpaBa.

VY apyriil inoctaci NPUHLMUIT PIBHOCTI € MPUHUMUIIOM KPUMIHAJIBLHOTO TpaBa,
axui 3akpirienut y Konctutymii Ykpainu Ta € 3arajbHO BU3HAHUM, OJIHAK HE Bi-
NOOpaKeHU Y YMHHOMY KpUMiHAJIbHOMY 3akoHOJaBCTBi. Tak, M.I. XaBpoHiok
MPOTIOHY€E Ticis cTaTTi 2 unHHOTO KpuminansHOTo Koaekcy Ykpainu (mami — KK
VYkpainn) B OKpEMHUX CTATTAX 3aKPIMUTH OKPEeMI MIPUHIIMIY KPUMIHAIILHOTO TIpaBa,
30KpeMa MPUHIUMI PIBHOCTI TPOMAJISH TIepe]] 3aKOHOM, OJTHAK HE HA3WMBA€ PO3TJIs-

I[yBaHI/Iﬁ IIPUHIOMUII 3araJIbHO IIPpaBOBHM.
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Hpyruil miaxija, noisrae B TOMy, 110 NPUHLIUI PIBHOCTI HE PO3IIISIAAETHCS SIK
MPUHIIMIT KPUMIHAJIBHOTO MpaBa. Tak, He BUOKPEMIIIOE IPUHITUI PIBHOCTI B KPUMi-
HajgeHOMY mpaBi B.S. Tamiit. He mepen0auvae cepen MpUHIMIIB KPUMIHAJIBHOTO
npaBa YKpaiHu (Ha3UBaIOUU iX MPU I[bOMY «IIPUHIUIAMU KPUMIHAIBHOI MOJITUKU
Yxpainu») npuHiuiy piBHocTti Takox B.K. I'pumiyk. Binbmiicte Ha3BaHMX HayKOB-
I[IB HE apIryMEHTYIOTh, YOMY HPHUHIIMI PIBHOCTI HE € MPUHIUIIOM KPUMIHAIBHOTO
npasa.

[IpoTe, HaBOIUTH apryMEHTH Ha KOPUCTh CBOET MO3UIIIT M.J. KopskaHchbkuid,
KU cepe]l MPUHIINIIB KPUMIHAIBHOTO MpaBa HE BULISAB MPUHIIMI PIBHOCTI, 1 4ye-
pe3 BIACYTHICTh y KPUMIHAJIHHOMY 3aKOHI 3aKpIIUICHHS BJIacHE KpPUMIHAJIbHO-
PaBOBUX IMPUHIIMIIIB HA3UBAB MOro «0e3npuHUMITHUM KpuMiHaNbHUM KOJEKCOMY.
Ha nymky M.M. KopKaHCBKOTO, «IEMOKPaTH3M, 3aKOHHICTb, TYMaHi3M i CIIpaBeI-
JUBICTh TOHIO — Il He MPUHUMIM MpaBa, a HAMOUIbII MOUIMPEH1 CYCIUIBHO-
¢imocodebkl Kareropii... mi CycniabHO-(P1I0COPCHKI KaTeropii He MOKYTh OyTH
NPUHIHMIIAMY NPaBa, a TUM OlIbIIE, OJHIET HOro rajly3i — yroJIoBHOTO IpaBa. PiB-
HICTh TPOMAJISIH MEpE 3aKOHOM TEX IIPUTaMaHHA HE TUIBKU YTOJIOBHOMY IIPABY».

[ikaBy mo3unito npononytots M.I. IlanoB ta JLM. I'epacina, koTpi momix
MPUHIUIIB KPUMIHAIBHO-TIPABOBOI MOJITUKK HA3UBAIOTh PIBHICTh TPOMAJISH MEpea
3akoHOM. [Ipu 11bOMy, B Haylll HEMa €IUHOTO MIAXOIY 0 PO3YMIHHS MPUHIUIIIB
KPUMIHAJIBHOTO MIpaBa Ta KPUMIHAILHO-TIPABOBOI MOJITHKH.

I1. Illoo po3ymiHHS 3MICTY IPHUHIIMITY PIBHOCTI Y KPUMIHAJILHOMY IpaBl Ta-
KO HEMa €IHOCTI B JOKTPUHI KPUMIHAJIBLHOTO NIpaBa Y KpaiHu.

binblIicTh BITYM3HSHUX HAYKOBIIB, XapaKTEPHU3yHOUW MNPUHILIMI PIBHOCTI y
KPUMIHAJILHOMY TIpaBi, OTOTOXHIOIOTh MOT0O 3 PIBHICTIO MEpe]] 3aKOHOM O0cCi0, sIKi
BUMHWJIM 3JI0YMH, a caMe NJIAraloTh KpUMIHAIbHIN BIAMOBIIATIBHOCTI HE3aJIEKHO
BiJl pacH, KOJhOPY IIKIpH, TMOJITUYHUX, PENITIMHUX Ta 1HIIUX TMPABOBUX O3HAK.
[Tpu yomy, umre M.1. XaBpoHIOK 3a3Havae, siKi BAHSATKH 13 1[bOTO MIPUHITUITY JOITY-
CTHMI, a)Ke€ «CJiJl HE TUIbKH 3aCTOCOBYBATH OJHAKOBHUW MPABOBHHA PEXUM IO
00’€KTUBHO OJHAKOBUX CHUTyaIlil, a W nudepeHiiiioBaHuii MPaBOBHI PEXUM J10

00’€KTUBHO PI3HUX CUTYaIli».
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Binminny nosuito 3aitmae B.O. TNanentok. 3MiCT IPUHIIMITY PIBHOCTI IpoMa-
IsTH Tiepe]] KpUMIHAIBHUM 3aKOHOM aBTOp BOadae y «€IHOCTI 3arajlbHOl MiJCTaBH
KpUMIHAJIBHOI BIAMOBIJAIBLHOCTI, SIKa BUCTYNA€ y BUTJISAII CKJIaay 3J04YMHY. €1-
HICTh Yy JAHOMY BUMAJKy O3HaJae, 110 JIHIIE CKIIaJ 3JI0YMHY MOKe OyTH TiICTaBOIO
KPUMIHAIBHOI BIAMOBIIATBHOCTIY. J[e1o mo-iHIoMy po3yMi€ IpUHLHUIT PIBHOCTI y
kpumiHaiabHOMY TpaBi O.C. @emieHKo, MATPUMYIOUN TMO3UIIII0 POCIHCHKOTO Hay-
koBLs B. B. Manbuesa, ssikuii BKasye, 1110 BXKJIMBUMH aCIIEKTaMH LbOTO MPUHIUITY
€ TaKOX piBHA 3a CIIOCOOOM Ta 3aX0J/iaM BIUTMBY MPaBOBa 3aXUIIEHICTh OJJHAKOBHUX
3a COIaJIbHUM 3HAYCHHSM IHTEpECiB 1, BIAMOBIAHO, HEpPIBHA, aJleKBaTHA l€papXxii
CYCHUJIBHUX 1HTEPECIB, MPABOBA 3aXUIICHICTh HEOJHAKOBUX THTEPECIBY.

Tomy, morysiiu yKpaiHChKUX HayKOBIIIB II0JIO MPABOBOI MPUPOJU Ta 3MICTY
MPUHIUITY PIBHOCTI Y KpUMIHAJIBHOMY IpaBl YKpaiHU € PI3HUMH, OJHAK apryMeH-
Tallig Ha KOPUCTh MEBHOI MO3MIlT HAYKOBISIMU Maiike HE HaBoAUThCs. [luckycii
IIOJ0 PO3TJISHYTUX MUTAHb HE BEAYThCA, KOXKEH MiJX1J CIPUIAMAEThCS MOro MpH-
XUJIBHUKOM SIK akcioMaTUyHu. ToMy, CTaH HAyKOBO1 pO3pOOKH MPUHIIMITY PIBHOC-
Tl y KpUMIHAJIBHOMY TIpaBl YKpaiHu HE JOCTaTHIN Ta MOTpeOye OKpEeMOi yBar.

Hamans Ilycmoesa
JIvsiecokuti HayionanbHul yYHigepcumem

imeni leana Opanka

KPUMIHAJIBHO-ITPABOBE BUSHAYEHHS ITIOHATTSA
MNPUYETHOCTI A0 3JI0YUHY

VY Hayli KpUMIHAJIBHOTO MpaBa BEAYThCS NMCKYCIl IIOAO MICHS 1HCTUTYTY
MPUYETHOCTI JI0 3JI0YMHY. YUEHI HE MOXKYTb JIINTH 3TOJ1, YU € JaHUI IHCTUTYT ca-
MocTiHUM. [Ipo6ieMHUM 3alMIA€ThCs 1 MUTAHHS BiIMEXXYBaHHS HOTO Bij CITiB-
y4acTi y 3JI04HHI.

dinonoriyHe 3HAYEHHS CJIOBA «IIPUUETHUN» — TOH, SIKUU Mae Oe3mocepeHe
BIJTHOIIEHHS J0 SIKOI-HEOYb cIipaBu a00 A0 KOTroCh, TOOTO LN TEPMIH XapaKTepH-

3Y€THCS BCTYIIOM Y TEBHUI 3B’ 30K OY/[b-KOTO 3 ICHYIOUHUM MPEAMETOM, SBHUIIIEM.
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Crit po3MexxXyBaTH MPUUYETHICTD JI0 3JIOYMHY Ta CHIBYYacTh Yy 3JI0YMHI, OCKi-
JbKY BOHU MAlOTh pi3HE KpUMIHAJIBHO-TIPaBOBE 3HaUeHHA. /|1 1boro ciia nmpoana-
J3yBaTH TyMKU HAayKOBIIIB 3 I[LOTO IPUBOLY.

3a OCHOBY PO3MEXyBaHHS MPUYCTHOCTI JI0 3JIOYMHY Ta CHIBYYacTi y 370YHHI
b.C. YTeBchkuit Oepe yacoBUi KpUTEPiH, BIAMOBIAHO 10 AKOTO JISTHHS, IO CKO€HI
710 BYNHEHHS 3JI0YMHY, BIH BITHOCHUB JIO CITIBYYacCTi, a MICJIsg BYMHEHHS — JI0 MpUYe-
THOCTI.

A.A. TIioOHTKOBCHKMI Yy CBOiX IMpalsx 3a3HayaB, IO MJISUIBHICTb, SKa
MOB’s3aHa 31 CKOEHHSIM 3JI0UMHY, aJie HE SBISIEThCS CIPUSHHAM HOMY, Ha3UBAETHCSA
MPUYETHICTIO J0 3JI0YHHY.

[Tpodecop H.C. Taranues po3mMeKOByBaB Ll MOHATTS BUXOASUU 13 0COOIH-
BHUX O3HAaK MPUYETHOCTI O 3JI0OYMHY: MPUYETHICTh Nependayae HasBHICTh 1HIIOTO
3JIOYMHHOTO JIISIHHS, a TAKOXX HASIBHICTh Cy0’€KTUBHOI CTOPOHM 3JI0YMHY y (opMi
YMUCIY.

M. K. I'HeTHEB BH3HAUMB MPUYETHICTH A0 3JIOYMHY SIK KPHUMIHAJIBHO-
NPOTHUIIPABHE JISHHA, TaK K BIJCYTHIM NMPUYMHOBUN Ta BUHHUM 3B A30K 13 UM
3JI0YMHOM IHIIOI OCOOH.

JI. M. AGakina-ITinsBcbKa BKa3ye, 0 NPUYETHICTD JI0 3JI0YUHY — 1I€ YMHUCHE
ab0 HeoOepeXkHe MPOTUTIpaBHE MISTHHS (1Sl Y1 O3/isIbHICTh) 6€3 03HaK CriBydYac-
T1, IO TIOB’3aHE 3 OCHOBHUM (IIOTIEPEIHIM) 3JIOYMHOM, SIKE HE CIIpUs€E Ta HE 00Y-
MOBJIIO€ HOTO BUMHEHHs. BBaXkaro, 1110 came 11e BUBHAYEHHS € HAHOUIBII IIUPOKUM
Ta OXOIUTIOE OCHOBHI O3HAaKH MPHUYETHOCTI A0 3JI0YMHY, a caMe: IpuUYeTHa 710 3J10-
yuHy oco0a He Oepe Oe3Mmocepe/IHbOI yuacTl y MOro BUMHEHHI; AISTHHS MPUYETHUX
oci6 He mepedyBae y MPUUYUHHO-HACTIIKOBOMY 3B’SI3KYy 13 BUMHEHUM IHIIOK OCO-
0010 OCHOBHUM (TIOMIEPEAHIM) 3JIOYMHOM; HE XapPaAKTEPU3YETHCS €HICTIO YMHUCITY
BUKOHABIISI OCHOBHOTO (TTONEPEIHHOT0) 3JI0YMHY Ta MPUUYETHOT OCOOH; CTYMIHb CY-
CHIbHOT HEOE3MEeKH MPUYETHOTO JIISTHHS 3aJICKUTh BiJ] CTYNEHS CYCIUIbHOT HeOe3-
NIEKW OCHOBHOTO (TTOTIEPEHHOTO) 3TI0OYHHY.

Tax, yci no3unii HeoOXiiHO OpaTu 10 yBaru 3 OISy Ha Te, 0 OLIbINICTh

HAYKOBIIB PO3IJIAIaI0Th IHCTUTYT MPUUYETHOCTI 10 3JI0YMHY SIK PI3HOBUJ CYCI1JIb-
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HO HeOe3MeYHO1 MOBEAIHKK 0COOM, III0 HE MA€ PHC CIIBYYACTl Yepe3 BIJICYTHICTh
ixHpoi 00’€KTUBHOI Ta CyO’€KTHMBHOI CIUIBHOCTI, aji€¢ CIPHUSE€ BUMHEHHIO I[HOTO
3JI0YMHY UM 3aBa)Ka€ HOro BUSBICHHIO YU PO3KPUTTIO.

Ha moro gymky, Toit daxT, mo unnauid KpuminaneHuii konekc YkpaiHu, Ha
BiJIMIHY BiJ] TIOHATTS CIIBYYacTi y 3JI0YMHI, HE Ma€ B cOO1 MOHATTS MPUUETHOCTI JI0
HBOTO, TOPOKYE PI3HOMAHITHI CYTIEPEUKH 13 I[HOTO MPUBOAY. Y HayIll KpUMIHAIb-
HOTO TpaBa JI0Ci HE ICHY€ 3arajJbHOBHU3HAHOI JeQiHIIIi MPUIETHOCTI A0 3JI0YUHY.
Tomy caig nonosuuTH Po3ain VI KpuminanbHoro konekcy Ykpainu «CroiBy4acTb
y 3JI0YHMHI» MOHATTAM IMPUYETHOCTI 0 3J0YHHY, aJKEe 1€ OKPEMHM 1IHCTUTYT KpH-
MIHQJILHOTO TTpaBa.

[TincymoByrouM, BBaXKaro LIJIKOM HEJIOTTYHUM BHU3HAYATU TOHATTS MPUYET-
HOCTI JI0 3JIOYMHY 4Y€pe3 HEraTUBHY O3HAKy — BIJACYTHICTh CHIBYYacTl y 3JIOYMHI,
BHACJIIJIOK YOT0 11l BU3HAYCHHS HEJIOCTaTHRO 1H(QopMaTuBHi. Kepyrouuch numMu Bu-
3HaYEHHSIMU, BaKKO 3pO3YMITH, € YU HE € IPUUYETHICTIO /10 3JI0YMHY IEBHI J1STHHSL.

[IporoHyto naTh BHW3HAYEHHS NPUUYETHOCTI JO 3J0YMHY 3a YaCOBUM,
Cy0’€KTUBHUM Ta 00 €KTUBHUM KPUTEPISIMU, TOOTO MPUYETHICTH 10 3JI0UYMHY —
YMUCHa Jlid, sIKa OB’ A3aHa 31 311MCHEHHM 3JI0YMHHOI AISUIbHOCTI 1HIIOK 0C00010,
MpU LbOMY BIJICYTHIA NMPUYUHHO-HACIIJIKOBUM 3B’SI30K 13 IIUM 3JIOYMHOM I1HIIOL
0co0H, a TaKOXXK YMHUCEI MIPUUIETHOT 0COOU aOCOITIOTHO HE TOB’SI3aHUU 13 YMHUCIIOM

0co0M, 110 BUMHWIIA TIOTIEPEIHIN 3JIOUHUH.

Xpucmuna Ilomanenko

AHeennoncokuul yHisepcumem

TEOPISI KOPYIIII IK ASAPTHOI I'PH

[Tpodecop Omirep Kamot y 1987 portii mpeacTaBuB CBOIO TEOPit0 KOPYMIIiT
K a3apTHOI I'pH, sika nepeadayvae 301UIbIICHHS MPEICTABHUKOM IyOJIIYHOI aiMi-

HiCTpaIlii cBO€l MOXJIMBOI BUroAM (0J1ara) 3a paxyHOK HE JIMIIE JIETATbHUX JiKe-
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pen (3apriatHi), a ¥ xabapiB, OTPUMaHHA SIKUX € CBOEPIJHOIO TPOIO 3 PI3HUM
CTyIIEHEM PHU3UKY. SIKIIO MpeICTaBHUK BJIaJyd HEOJAHOPA30BO BUMHSE KOPYILIHHI
Jii 1 HEMae, SIK HACHIIOK, KOJHUX HEraTMBHUX PE3YyJIbTATiB Ui HHOTO, a JIUIIE
MO3WUTHBHI, y BUTJISA/I 3017BIIICHHS BIACHOTO OJyiara, TO piBEHb a3apTHOCTI B Ofe-
p)KaHHI Ta BUMaraHHi xabapiB 3pOCTa€, a piBEHb BHYTPIIIHBOI OI[IHKUA PHU3UKY
3MEHIIYEThCS, a TO ¥ 3BOUTHCA 10 Hysl. CUTyallis pU3UKY 3aJI€KUTh TaKOX BiH
pIBHSI CHCTEMHOCTI KOpPYIIli, a caMe KOPyMIIOBAaHOCTI BHUILIUX OpPTraHiB, SKi MO-
KYTh 3aKPUTH 04Ul Ha KOPYIIIIIIO B HIDKYMUX PIBHAX MyOJiYHOI aamMiHicTpallli abo
HABITAKH, TTOKapaTH 3a BUMHEHI il Ta M030aBUTH BCIX €JIEMEHTIB JOXOMY TMpe-
CTaBHUKA BJIagd, a CaMe 3apIUIaTHI, BJIAJHUX MOBHOBAKEHb Ta MOKJIHMBOCTI
OTPUMYBATH JOJATKOBY BUTOJly 3 Xa0apiB.

PiBenp kopymuii BU3HAYA€THCA B3a€EMOBIJHOIIEHHAM MIK BUHAropoJioko 3a
Ipaifio Ta BJIaJHUMHU MOBHOBRKCHHIMU NPE/ICTABHUKA MyOJIIYHOI aJMiHICTpallii.
B3aeMOBiIHOIIIEHHS! HU3bKO1 BUHATOPOU 3a MPALl0 Ta 3HAYHUX BJIAJHUX ITOBHO-
Ba)KEHb, Y pyKax IpeACTaBHUKA MyOIIYHOI aAgMIHICTpalii, CTBOPIOE MIIAIPYHTS
JUIs KOPYILIi, 30KpeMa, 1€ MOXKHa SICKpaBO IMPOCIIAKYBaTHU B €KOHOMIKax Tpe-
THOTO CBITY. ICHyBaHHSI Takoro 3B’SI3Ky 4YacTO 3HHXKYE 10 MIHIMyMYy €(EKTHB-
HICTh MOJIITUKYU MOKapaHHs (TTOKapaHHS 32 KOPYIIIIIO).

3riJIHO Teopii KOPYMIIii K a3apTHOI TPH, SKIIO 3JIOYUH (KOPYIIIIiifHE TpaBo-
MOPYILIEHHS) 11 Tpa abo JIoTepesi, a MPeACTaBHUKHU BIaAu — 1€ IpaBlii, €eKT Mo-
KapaHHA MO)Ke OyTH HMKYUM Ta MEHII €(eKTUBHUM, HIXK I[OTO OYIKYETHCS BIJI-
IMOBITHO 10 3aKOHOIaBCTBA.

[IpenacraBHuKH MyOIIYHOI aJAMIHICTpALil PU3UKYIOTh, KOJU BHUMAararoTh Xa-

0ap, M0 CTBOPIOE JIMIT Ta OOMEKEHHS IS IXHBOI >KamiOHOCTI. Xo4a Iii rpi, y
JIePKCITY>KOOBIIIB BUIIIOTO PAHTy, alleTUTH HE 0OMEXKYIOThCSI, HAIPUKIIA, BiAMO-
BOIO BiJI BEJIMKUX Xa0apiB Ha HIXKUYOMY PIBHI.

KanoT y HacTynHMil crocid MOJIET0e KOPYILIIo sIK a3apTHy rpy. Curtyaris
B SIKIM € KaHIAUJAT, SIKUM 371a€ TECT [ OTPUMAHHS TIEBHOTO J03BOJY Ta MpecTa-

BHUK BJIaJu, SIKUM Ma€ TOBHOBAYKCHHS BHUJAaTHU KaHJIU/IATY, TICJIs 3zxaqi TCCTY, IIC-
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BHUI 103BUI. [IpencraBHuK Biaau mMoxke OyTH KOpYMIIOBAaHUM, Ta HE3BAXKAIOUU
Ha pe3yJIbTaTH TECTy BUMAaratu xabap, Ta YECHUM 1 MPUHAMATH PIlIEHHS BiIMIO-
BIJIHO JI0 pe3yJbTaTiB 37a4l TecTy. Kanaumaat Moxke OyTH YECHUM 1 BIZIMOBUTHCH
naBaTH xabap y BHIIQJKy 3yCTpidi 3 KOPYMIIOBaHMM MpPEICTaBHUKOM BJIaad Ta
OyTH HEYECHHMM 1 aBaTu Xabap y BUIAAKYy BUMOTH Xalaps MpeICTaBHUKOM BIa-
11, abo 3 OrJIsily Ha HETaTUBHI Pe3yJbTaTH TecTy. MoXKHA 3MOJEIIOBATH TPU 1H-
dbopmariitHi cutyamnii rpu. B igeanbHii iHGoOpMaIiitHii cuTyarii KaHaIuaaT 3Ha€e
pe3yJbTaTH CBOTO TECTY 1 3HAE II€ MPEJCTABHUK BIIaJIM, a TAKOXK KaHIIUJAT 3HAE,
YH MPEICTAaBHUK By KOPYMIIOBaHUM 4YM HI. Y CHUTYyaIlil 4acTKOBOi iHpOpMOBa-
HOCTI, TIPEJACTaBHUK BJAJU 3HAE€ PE3yJbTaTU TECTY, a KaHIUJAT Hi. Y CHUTyalli
IpU 32 TIOBHOI BIJICYTHOCTI 1H(opMallii HI TPEJCTaBHUK BJIaJd H1 KaHIUIAT HE
3HAIOTh PE3YJIbTATIB TECTY.

BianosinHo 10 cuTyallii, po3NMOYMHAETHCA a3apTHA TPa, OCKUIbKH, Y BUIA-
Ky, KOJIU TIPEICTaBHUK BJIAJIA PU3MKHE BUMAaratu xabap y 4eCHOTO KaHaujara i
OCTaHHIN 3BEpHETHCS 70 BHUILIOTO OpPraHy, TO MPEACTaBHUK BIaad MO30yBa€ThCA
MO>KJIMBOCTI OTpUMAaTH Xabap, a TaKOX BTpadae CBOIO Mocaay. SIKII0 KOpyMIIO-
BaHMI NPEICTAaBHUK BJIaJIM 3aIIPONOHY€E Xa0ap HEYECHOMY KaHJIWJATy 1 OCTaHHIN
MOTOJIUTHCS, TO JIO3BIJ OTPUMAE KAHJUJAT, IKUW HE 37aB TeCT. K0 HeYECHUN
KaHJIUJIAT, Y CBOIO YEpry, 3alponoHy€e xabap 4eCHOMY MPEACTaBHUKY BIAIH, TO
BiH BTPaTUTh MOXJIMBICTh OTPUMATH JIO3BLI HE 3BaXKAIOYM Ha PE3yJIbTaTH TECTY.

Kito4oBi poss y faHii rpi Mae iHGoOpMaliid Ta TOTOBHICTb pU3SUKYBaTH.

KitouoBuMH acniektamMu y JAaHiil Teopii € 1HPOPMOBAHICTh, PIBEHb PU3UKY
Ta MOXJIMBa BUTOJA. Bi piBHA B3a€MOBITHOIICHHS IMX TPHOX ACIMEKTIB 3alie-

KHUTh KOPYMIIOBAHICTb MisJIbHOCTI MpeJICTABHUKA Biaau. Bupimyioun 6patu xa-
Oap IIpe/CTaBHUK BJIafU BCTyIA€ B a3apTHY TPy, pe3yIbTaTOM AKOI MOxe OyTu
OTpHMMaHHA 0OJara, sKe IIOKU € MOXJIUBUM (xabap), abo BTpara y»Ke iCHyI0UOro
6sara (3apmatHi). Yomy Kazor moB’a3ye BUHAropomy 3a IIpaifio i3 TOTOBHICTIO

PU3UKYBaTHU Ta 3iIPaTH B a3apTHY TPy IiJ Ha3BOIO «KOPYyILig»? BiAmosigs mo-
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JATa€ B TOMY, 1[0 TpaBellb IOPIBHIOE Te, 1[0 BIH MOXe OTPUMATH 1 Te, IO BIH
MOXKe BTPAaTUTH, a TAaKOXX CTAPAETHCSI MaKCUMATIBHO 30LTBIUIUTH CBOE 6JIar0 BU-
XOJAYU 3 HAABHUX y HBOTO PeCypCiB Ta MeXaHI3MiB, IKMMHU € BJIaJHIl IIOBHOBA-
KeHHA.

3BiCHO, HU3BKU piBeHb 3apOOITHOI IJIATH HE €NUHUNA YUMHHUK KOPYIIIIii,
AKa € pe3yJIbTaTOM B3aeMOZii pi3HUX (aKTOpiB, AK, HANPUKIIAJ, OGIOPOKpaTif,
HeIIOTU3M, HU3BKUI piBeHb AOBIpYU, Hee(eKTUBHICTh IIOKApPaHH, CUCTEMHICTb
kopymuii. IIpore, axuio kopymiid, BiAmoBigHO Ao Teopii Kazorta, e asapTHa
rpa, TO BiZITOBITHO BUHATOPO/A 3a IIPAIf0 IPEACTaBHUKA ITyOIivyHOI afzMiHICT-
paiii € CBOEPIZHOIO CTAaBKOIO, AKY BiH pOOUTH BUYMHAIOUM KOPYILIHHY Aii0. Y
IIbOMY BUIIQAKYy PO3MIp CTaBKH Ma€ 3HAUYeHH:, OCKUIBKA PU3UK BU3HAYAETHCA
00CATOM TOTO, IO MOXXHA HaOyTH Ta BTPAaTUTHU. SICKpaBUM IIPUKJIAZIOM I[HOTO €
pedbopmu nybiivHOI agminicTpanii y I'pysii, ze 3 MeTo0 3HUIIEHHS KOPYIIIil
OyJ10 3MeHIIeHO B JIeKijlbKa pa3iB KiJIBKICTh Aep>KaBHUX CIYy>KOOBIiB, aje Ha-
TOMICTH IIJIBUIII€HA Y AeCATh pasiB OIlJIaTa Ipalil, 0 CTaJI0 BarOMUM apryMeH-
TOM JIJI CJTY>KOOBIIIB He TPaTH B TPY IiJi Ha3BOIO KOPYIIIid.

Poman Cunwoma
JIvsiecoKUll HAYIOHANbHUL YHIBEPCUMEm

imeni leana Opanka

MPOBJIEMU KPUMIHAJIBHOI BIAMMOBIJAJIBHOCTI 3A 3JIOUHWHMU,
BUYUHEHI Y CTAHI HEAOBPOBIVIBHOI'O CII'THIHHSA

CrorojHi JeBOBa YacTKa 3JI0YMHIB, OCOOJMBO HACUJIBHUIILKUX, BUNHSIETHCS
y CTaHl CH'SHIHHSI BHACJIIJOK BXKMBaHHS aJIKOTOJII0, HAPKOTUYHUX 3ac001B abo iH-
X OAYPMaHIOYMX pedoBHH. B YkpaiHi 3aK0HOJaBElb CTaBUTHCS 0 JaHOI 00-

CTaBUHU OJIHOCTOPOHHBO Ta Oe3anbTepHaTUBHO - y ¢T. 21 KK Ykpainu 3akpimeHo,
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o0 oco0a, sika BUMHWIIA 3JI0YMH y CTaH1 TAaKOTO CIT'STHIHHS, MIJJIsArae KpUMIHAIbHIMN
BianoBiganbHOCTi. Kpim Toro, y m. 13 4. 1 c1. 67 KK Ykpainu ctan cn'sHiHHS BH-
3HAHO K 0OCTaBUHY, 1110 OOTSKY€E MOKApaHHS.

VY 3apyOiKHHX KpaiHaX, B CBOIO UEpPry, ICHYIOTh Pi3HI MIIXOAH 10 1aHOI Mpo-
onmemu. J{ns mpukiagy, KpaiHu MOCT-PaaSHCHKOTO MPOCTOPY BCTAHOBIIIOIOTH 3ara-
JBbHUW TPUHIUI, AaHAJOTIYHUNA 3aKPIIUICHOMY Y BITUM3HSHOMY 3aKOHOJIaBCTBI. Y
KK AnGanii (ct. 18) ctan HegoOpOBUIHPHOTO CH'SSTHIHHS BITHECEHO 10 OOCTAaBHHH,
sSKa MoOKe Mmom'skiryBaTu nokapanus, a y KK Ascrpanii (. 8.5) — e ob6craBuHa,
1110 3BIJIBHSE BiJl KpUMIHAIBHOT BiIOBI JATBHOCTI.

Konu mu BxkrBaemMo TepMiH "c'ssHIHHA", SIK IPABUJIO MaeEMO Ha yBa3i 100po-
BUIbHE CIT'SHIHHS, KOJIU 0c00a rnepedyBae Miji BIUITMBOM JT0OPOBUILHO BXKUTHUX aJIKO-
roJIt0, HAPKOTUYHUX UM NICUXOTPOMHHUX pedoBHH. [Ipobiema HenoOpoBiIbHOTO ci'-
SHIHHS BUHUKAE, KOJU 0co0a BUMHSIE 3JI0YMH, MepeOyBaloyn y CTaHi CII'SHIHHS HE
MOMIIIEHO 1[I PEYOBUHH, 200 K TaKy 0CO0Yy 3MYCHUJIM BXXHUTH iX MiJ npuMmycom. Ta-
KUM YMHOM, Yy 3aKOHOJIABCTBI € TMpOrajnHa y pO3MEXyBaHHI KOHIEMIIINA T00pOBi-
JILHOTO Ta HEOOPOBIILHOTO CIT'STHIHHS.

Bapro 3a3HaunTH, 110 BiJl XapakTepy Ta CTYIEHS CI'SHIHHS 3aJ€XKHTh MOXK-
JUBICTh 0COOM YCBIJIOMJIIOBATH 3HAYCHHS CBOIX JiH, mepeadavyaTy CyCHiabHO HeOe-
3MEYHI HACHIAKA. Y 0COOHM 3HMKYETHCS CAMOKOHTPOJb, PO3BUBAETHCS MOpaIbHA
HECTINKICTh, KOPUCIIHMBI i arpeCBHI MOMEHTH, y HEi 3'SBISIETHCS HEPO3OIPIUBICTh
y BUOOp1 3aco01B JJisl AOCATHEHHS aHTUCOUIANbHUX IUiel. ko ocoda HenoOpo-
BUIbHO NPHIHSIIA TaKl pEUOBMHU, 3 BEJIMKOIO BIPOTITHICTIO BOHA HE MOXE Nepe-
0aunTH X 110 Ha CBIM OpraHi3M, Ta iX BIUIMB HAa YCBIJIOMJICHHS BUMHIOBAHUX HEIO
TISTHb.

Biamosinuo mo 4. 2 cr. 67 KK VYkpainu, 3anexHo Biff XapakTepy 3JI04YHHY,
CyJl BIpaBl HE BM3HATU BUMHEHHS 3JI0YMHY OCOOOI0 y CTaHI CH'SSHIHHS OOCTaBH-
HOIO, 110 OOTSKY€ MoKapanHsa. Hampukian, koiu cy0'ekT OyB TOBEACHMIA 10 CTaHy

CH'ssHIHHSA Bcyneped ioro Boii. Ha Hamry nymKy, IbOTO HE AOCTaTHBO, aKe B1I0Y-
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Ba€ThCS HEJOOPOBUIbHE 3HIKEHHSI CAMOKOHTPOJIIO Y Cy0’€KTa BHACTIZOK Jii MCH-
XOaKTUBHHUX PEUOBMH. B pesymnbTari, ocoba MOXe BUMHUTH [ii, SIKI O HIKOJIU HE
CKoiJia, OyIy4uu TBepe3oro. TakuM YMHOM, BapTO TOBOPUTH MPO MOM SIKIIIEHHS Bij-
MOBIATFHOCTI 0COOH 3a 3JI0OYMHU BUYMHEH1 Y CTaHI HeJOOPOBIILHOTO CIT STHIHHS.
Kpim Toro, moBuHEH iCHyBaTH HEBHYEPIHHI MEPEiK BHUIAJKIB, SIKI MOXKHA
BBA)KAaTHU CTAHOM HEJOOPOBUIBHOTO CIT'SHIHHS, HAPUKJIIA[, KOJIH:
"] Oco0i BBENM aJKOTOJIbHI, HAPKOTUYHI UM MICUXOTPOIHI pEUOBUHU O€3
11 3roau
"] Oco0a npuiiHaia Takl peYOBHHH 1] TPUMYCOM
"] Oco0a npuiiHaja Takl pe4OBUHHU, HE YCBIJOMIIIOIOUU I[LOTO
"] Ocoba npuiiHsiyia Takl peYOBUHU 3 METOI0 METMYHOTO BUKOPUCTAHHS
Otxe, npoOsieMa KPUMIHAJIBHOI BIJMOBIAAIBHOCTI 3a 3JI0YMHU, BUMHEHI Y
CTaHl HEOOPOBUIBHOIO CIT’SIHIHHS € TOCTPO aKTyaJbHOIO Yy BITUM3HSIHINA KpUMIHA-
npHO-paBoBiil Haytl. [Tonoxenns KK Ykpainu cTOCOBHO JaHOTO MUTAHHS MOTPE-
OyI0Th mepersiay 1 BnockoHaneHHs. Ha Hamy nmymky, ctartio 66 KK Ykpainu not-
pIOHO TONOBHUTU MYHKTOM: «BYMHEHHS 37104MHY 0CO0010, 110 NepedyBae y CTaHi
HEJOOPOBIIBHOIO AJIKOTOJIBHOTO CH'STHIHHA a00 y CTaHl, BUKJIMKAaHOMY HEI00pOBi-
JHHUM BXXWBAaHHSIM HApPKOTHYHHMX a00 IHIIHMX OJypMaHIOIOYUX 3aco0iB». TooOTo,
MIpY MPU3HAYEHH] MOKAPaHHs, CyJ NOBUHEH BPaxOBYBaTH JOOPOBUIBHICTH BKHUBaH-
HS 0COOOI0 TICUXOAKTUBHUX PEUOBUH, a HE TIUIbKHU iX BIUIMB Ha YCBIJIOMJIEHICTb.
[TuTanHs >k 3BUIBHEHHS BiJI BIMOBIIAIBHOCTI, 3@ 3JJOYMHHM, BUMHEH] Y CTaH1 HEIO-
OpOBUIBHOTO CIT’SIHIHHSI, Ha Hally OyMKY, TOBUHHE PO3IJIAJATUCSA 3 TOYKH 30pYy
OCYJIHOCTI.
Xpucmuna IHumobanwok
JIvsiecokuti HayionanbHul yHigepcumen

imeni leana @panka

ABTOHOMHE ITOHATTA “IIOKAPAHHSA” Y IPAKTHUIII
€BPOINEVICHKOI'O CYY 3 IPAB JIIOJVUHW: MOXJIUBOCTI
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BITPOBA/I’KEHHS B YKPAIHI

AxTyanbHicTb TeMu. 17 munus 1997 poky BepxoBhoto Panoro Ykpainu Oy-
70 parudikoBano KoHBEHIIIIO PO 3aXKUCT MpaB JIOJAUHA Ta OCHOBOIIOJIOXKHUX CBO-
601 (mani — KonBenrris), 1o Mano HacHiAKOM BU3HAHHS ii Ta MpakTUKu €Bpomeii-
cpKoro cyay 3 npas monunau (pam — €CIUI) mxepenom npasa B Ykpaini. Big Bu-
3HAYEHHS MOHATTS “NOKapaHHsA~ 3aJeKUTh HAJIe)KHE 3aCTOCYBaHHS TapaHTid, me-
pendadeHux cT. 6, 7 KonBeHinii, a Takox cT. 4 [Ipotokony Ne7 no KonpeHitii.

ITocranoBka npodJemu. [loTpiOHO MpoaHaANTi3yBaTH MPAKTUKY C€BpOIEHCH-
koro Cyay 1 BUBHAYUTH 3MICT aBTOHOMHOTO MOHSTTS “‘niokapanHs’ y KonBeHIlii, a
TaKOX JOCHIIUTH IIJIIXH BpaxyBaHHs BianoBiaHuX miaxoaiB €CIIJI Ha HarioHaIb-
HOMY pIBHI.

Buxiaaa ocHoBHOro marepiaiy. [IoHATTS “nokapaHHs” 3ragye€Tbest y CT. 2
Kounsentii, [Ipotokosni Ne6, 13, ne mig uuM TepMiHOM pO3yMIEThCS CMEPTHA Kapa,
y CT. 3 — MOBOJIKEHHS 3 MeTOI0 Kapu Ta y ¢T.7 1 4.4 IIporokony Ne7 no KonBeHrrii —
y aBTOHOMHOMY 3Ha4eHHi. BapTo 3ayBaxkutu, 1mo cT. 6 KoHBeHIlil He MICTUThH Jia-
HOTO TOHSTTSI, aJie 3aKPIIUICH] rapaHTii CTOCYIOThCA CaMe JOCIIIKYBAaHOTO TepMi-
Hy. [latoun odiuiiiHe TayMadeHHs MOHATTAM, 1o 3akpimeHi y Konsenuii, €CITI
He 0OMEXeHM 00’ €KTUBHUMH O3HAKaMHM CIPABH Ta MOKE BUITH 3a paMKH 1X 3MicC-
Ty, TOOTO HE3aJIeKHO BiJl TOTO K CaM€ BOHU IHTEPHPETYIOThCA Y 3aKOHOJIaBCTBI Ta
IPaKTHIN JIepKaB, cKapru Ha nii sakux posrisgae Cyxa. Takuil miaxia mpoJieMOH-
crpoBano y pimenHni “Malige v. France” Big 23 Bepecus 1998p., ne 3a3Ha4yeHO:
“IToHsATTS “mOKapaHHsA”, WO MICTUThCA Yy cT. 7 KoHBeHIIi Ma€ aBTOHOMHE 3HAY€H-
Hs1. [Ipu posrmsni cnpaBu Cyj He 1MOB’si3aHUI KBai(iKaIisIMH, 110 HAJa€ BHYTPI-
IIHE MPABO, OCKUIBKY OCTaHHI MArOTh JIMIIE BIAHOCHY LIHHICTH (AHANOIIYHO Y pi-
mieHHsAx y cupasax “J. B. v. Switzerland” Big 3 ceprus 2001p. ta “Meftah and oth-
ers v. France Bix 26 aumas 2002p.”).

VY cnpagi “Welch v. United Kingdom” Bix 9 nmrororo 1995p. €CILI nmocrano-

BJIsiE, IO J71s 3a0e3nedeHHsT ePeKTUBHOCTI 3aXHCTy, nepeadadeHoro cr. / Konsen-
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1ii, CyZ1 He TOBUHEH OOMEXYBATHUCS 30BHINTHIMU O3HAKAaMU TOHSTTS, ﬁOMy CIII
caMOMy OIIIHUTH YM PIBHO3HAUHA MO CyTi KOHKpETHa Mipa “MoKapaHHsa” Yy po3y-
MiHHI 1€l crarTi. [Ipy Takiit ouiHIN, BIAIPaBHUM MOMEHTOM € MUTAaHHS YU BOHA €
HACJIIJIKOM 3aCy/KEHHSM 3a “KpUMiHaJbHE MpaBonopyueHHs” . [nmmmu daxrtopa-
MU, 5IKi, MOXJIMBO, CJiJ B3STH JI0 yBaru, € XapakTep Ta LUIb MIpU MOKapaHH, ii
kjacu@ikallis 3a HalllOHAJILHUM IIPaBOM, MpoNeAypa il IPUMHSITTS Ta 3aCTOCYBaH-
HSl, @ TAKOXK Mipa CyBOpOCTi. B KOHTEKCTI 0cTaHHBOTO (hAaKTOPy, MOKHA 3a3HAUUTHU
TaKOXX 1 BUMOTY MPOMOPIIIHHOCTI TepecIiAyBaHli METi Ta BpaXyBaHHS O0COOW BHH-
HOTO y KOHTeKCTI pitnenHs “llBunka v. Yxpainu” Binx 30 ciunsa 2015p.

VY pe3ynbTrari 3acTocyBaHHs BKazaHux KputepiiB, €CIIJI TiiyMaunuTh NOHATTS
“nmokapaHHs’” UpIIe, HDK AepkaBu-uieHu Panu €Bponu. Takuit migxin Oyio mpo-
JICMOHCTPOBAHO y pilIeHHi 1o cupasi Vyerentsov v. Ukraine Bix 11.04.2013, kpu-
MIHaJbHUM TPABONOPYIIECHHSIM OYyJIM BU3HAHI JISTHHS, BIAMOBIIAIBHICTD 3a SIK1 T1€-
penbaueni cr.cT. 185 Ta 185! Kogekcy Ykpainu mpo aaMiHiCTpaTHBHI IIPaBOIIOPY-
IIEHHS, Ta BIAMOBIIHO 3aCTOCOBAHMI 3a iX BUMHEHHS aJMIHICTPATUBHHMM apemT —
HOKapaHHSIM.

[lepBicHa OLIIHKA MOXJIMBOCTI 3aCTOCYBaHHSA KPUMIHAJIBHOTO ACIIEKTY CTaTT1
6 KoHBeHIIIT IpyHTYEThCS Ha KPUTEPIsAX, BUKIAJACHUX B IMOCTaHOBI 1o crpasi Engel
and Others v. The Netherlands (mynkTtu 82-83): 1. knacudikaiiis B HaliOHAILHOMY
3aKOHO/ABCTBI; 2. XapakTep MPaBOMOPYIICHHS;, 3. CYBOPICTh MOKApaHHS, PUSHKY
SKOTO MIJIATae BIAMOBIAHA 0co0a.

[lepmmii kpuTepiii Mae BITHOCHY 3HAUUMICTh 1 CIIyKUTh TUJIKU K BIAIpaBHA
TOUYKa. SIKIIO0 BHYTPIIIHBOJEPKABHE 3aKOHOJABCTBO KJIACU(]IKYE MEBHE MPABOIIO-
PYIICHHS K KpUMiHAIbHE, 1€ KpuTepii OyJe MaTu BHUpilIajdbHEe 3HAaYeHHs. B 1H-
momy Bunaaky Cya He Oepe 10 yBaru HallloHaJIbHY KJIacu(]ikaliro 1 BIAXOAUTH Bl
Takoro (opMajgbHOTO 3HAYEHHS IOTO TEPMIHY, a HAJa€ TMepeBary 3MiCTOBHOMY
kputepito. Tak, y crnpasi “Haarouiit mpotu Ykpainu”, Cya BU3HAYUB MUTHI Tpa-
BONOPYIIEHHS] CXOKUMH J10 aIMIHICTPATUBHUX, 3 I[LOTO CIIAYE, IO CIpaBa, Mo Cy-
Tl, € KPUMIHAIBHOIO, @ MUTHUM TPABOMOPYIIEHHSIM MPUTAMaHHI 03HAKU 3JI0YHHY,

110 1J1€ B pO3p1i3 13 JIOT1KOI YKpaiHChKoro 3akoHoAaBls Ta 4.1 cT.11 KK Ykpainu.
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[Tpu oIiHII APYroro KPUTEPito, IKUH BBAXKAETHCS OLIbIn BaxmBuM (Jussila
v. Finland, myskT 38), MOXyTh OyTH B3STi I0 yBaru HaACTYIHI (GaKTOPH: PO3TIITHY-
Ta MpPaBOBa HOpMA CIPSIMOBAHA JIMIIIE HA OKPEMY Tpymy abo Mae 3arajibHO00O0B'A3-
koBuii xapaktep (Bendenoun v. France, myHkt 47), iHIIIHOBaHO TPOBAKEHHS
JepKaBHUM OpPraHOM, HAIIJICHHUM 3aKOHOM MOBHOBA)KEHHSIMH IIOAO0 MPUMYCOBOTO
BukoHaHHs (Benham v. The United Kingdom), mynkt 56), MeToro 1i€i mpaBoBOi
HOpMHU € nokapaHHs abo crpumyBanHa (Ozturk v. Germany, nynkr 53; Bendenoun
v. France, nyHkT 47), 4u 3aJI€KUTh 3aCTOCYBaHHS OyJIb-SIKOTO MTOKapaHHs BiJ BCTa-
HoBjeHHs BuHU (Benham v. The United Kingdom, myHKT 56), siskumM 9rHOM TOT10-
HE MPOBA/KEHHA 1010 3aCTOCYBaHHS MIPUMYCOBHX 3aXOM1B KIACU(DIKYEThCS B 1H-
mux gaepkapax-wieHax Pagu €sponu (Ozturk v. Germany, myHKT 53).

Tpetiii KpuTepiii BU3HAYAETHCS BUXOIAYU 3 MAKCUMAJIbHO MOXJIMBOTO MOKa-
paHHs, TepeadaueHoro BigmoBigHuM 3akoHogaBcTtBoM (Campbell and Fell v. The
United Kingdom, nmynkt 72; Demicoli v. Malta, myukr 34). JIns pitieHHs npo 3a-
CTOCOBHICTb CTATTi 6 JOCTATHBO, 100 PO3MIISIHYTE MPABONOPYIICHHS 32 CBOIM Xa-
pakTepoM BBaXaJIOCs «KpUMIHAIBHUM» 3 TOUKHU 30py KoHBeH1ii abo 106 3a Bum-
HEHE MPABOMOPYIICHHS MOKIAAANOCs MOKapaHHs, SKe 3a CBOIM XapaKTepoM 1 CTy-
NEHsI CEpHO3HOCTI HAJCKUTh B ILIJIOMY JIO «KpuMiHaibHOD» cdepu (Ozturk v.
Germany, nyHKT 54; Lutz v. Germany, myHKT 55).

Otxe, O CTOCYEThCS YKpaiHU, aBTOHOMHE TJIYMAy€HHS MOHATTS ‘“‘TIOKa-
panHs” He 30iraetbes 13 oro posyminHaMm y KK Vkpainu, € 3Ha4uHO mupmmMm 3a
3mictoM. Kozpekc Ykpainu npo agmiHICTpaTHUBHI MPABONOPYIIEHHS (DAKTUYHO J0-
myckae 1o30aBjaeHHs BoJl (IIonpaBaa, Mija JEHI0 IMOM SKIIEHOK Ha3BOK —
«apemT»), ToMy BapTo OQIIIHHO PO3MEKYBaTH CITIBBITHOIICHHS MK 3JI0YHHAMU
Ta aJIMIHICTPaTUBHUMH MPOCTYIIKAMH 1, 30KpeMa, BUJIIUTH «KPUMIHAIbHUNA MPO-
CTYNOK» B OKpPEMHH, CAaMOCTIHHUI PI3HOBUJ MPABOIMOPYIIEHb, BPAXOBYIOUN KOH-
neniito, 3anpononoBany €CIIJI y koHTekcTi 3000B’s13aHb, K1 B3sJIa Ha ceOe Halla

neprkaBa, patugikyBaBiu KoHBeHIlio.
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KPUMIHAJIbHUM ITPOIIEC TA KPUMIHAJICTUKA

Xpucmuna Cnrocapuyk
JIvsiecokuti HayionanbHul yHigepcumem

imeni lseana @panka

O3HAKU CUCTEMU CTAHJAPTIB TOKA3YBAHHA Y
KPUMIHAJIBHOMY ITPOBA/KEHHI

[IpoGnemH1 nUTaHHS, OB’ A3aH]1 13 BUOKPEMJICHHSIM CUCTEMHU CTaHAAPTIB J0-
Ka3yBaHHS Y KpPUMIHAJIbBHOMY IPOBA/)KEHHI, OCTAHHIM 4acOM 3HAXOJAThCS B IOJI
30py K BITUM3HSHHUX, TaK 1 3apyOLKHMX HayKoBLIB. [IpoTe HEe MEHII BaKJIMBUM
BUJAETHCA JTOCIIHPKEHHS MUTAHHS BUOKPEMIICHHSI 03HAK CUCTEMU CTaHIapTiB JOKa-
3yBaHHA y KPUMIHAJILHOMY IMPOBA/KEHHI, 110, CBOEI0 YEPror0, COPUATUME O1IbIIT
IJIMOIIOMY YCBIAOMJIEHHIO Ta PO3YMIHHIO ITPaBOBOI IPUPOJU Ta CyTl TaKoi Teope-
TUYHOI KOHCTPYKIIT y KpUMIHAJIBHOMY MPOBA/I’KEHHI1 SIK CTAHAAPTH JTIOKA3yBaHHS.

Tak, y KpaiHax aHIJIOCAaKCOHCHKOI CHCTEMHM MpaBa, B SKMX HaWKpalle BHpa-
’KEeHa 3MarajibHa MoJenb kpumiHansHoro nporecy (CHIA, Kanana, Bennkoopura-
His, HoBa 3enanfisi) B CyKymHOCTI ICHY€E BiJi BOCBbMU JI0 JBAHAJUATH CTaHJIapTIB
JIOKa3yBaHHSI, sIKI BAKOPUCTOBYIOTHCSl Y KPUMIHAJILHOMY, LIMBUILHOMY Ta aJIMIHICT-
pPaTUBHOMY CYJOUYMHCTBI.

30Kpema, 70 CTaHJApTiB JOKAa3yBaHHS, SIKI BUKOPHCTOBYIOTHCS Y KpUMIHA-
asHOMY miporieci CIIIA, nanexars:

1) mpocta migo3pa (mere suspicion);

2) oOrpynToBaHa (po3ymHa) migo3pa (reasonable suspicion);

3) mocratHs mijgcraBa / iMoBipHa npuunHa (probable cause);

4) mepeBara j0ka3iB (0ajgaHC WMOBIPHOCTEH; TIEPEKOHAHHS 3a OUIBIION BipOTi-

aricTio) (preponderance of evidence);
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5) uiTki 1 mepekoHIMBI J0Ka3u (BaroMme nepekonanus) (clear and convincing
evidence);

6) mepexkoHaHHs 03a po3yMHHM cymHiBoM (beyond a reasonable doubt);

7) mepekoHaHHs 1o3a TiHHIO cyMHIBY (beyond a shadow of a doubt).

Bapto 3azHaunTH, 1110 OUTBIIICTH 3 TIEPENIIYEHUX BHINE CTAaHAAPTIB JOKa3y-
BaHHS BUKOPUCTOBYIOTHCS CYTO Yy KpUMIHAJIBHOMY MpoBakeHHI. OHAK, AEsKI 3
HUX € «3MIIIAaHUMW» CTaHJapTaMu JoKa3yBaHH:, cdepa 3aCTOCyBaHHS SKUX MOIIH-
PIOETHCA SIK Ha IMBUIbHE, TaK 1 HA KpUMIHAJIbHE TIPOBAJKEHHS. 30KpeMa, IO TaKUX
BIJTHOCSITHCSI: POCTa NIEpeBara J0Ka3iB Ta YiTKI 1 IEPEKOHIINBI JTOKa3H.

YMOBHO BCi CTaHAAPTH JO0Ka3yBaHHA MOXKHA MOAUTUTH HA CTAaHIAPTH JOKa-
3yBaHHS, SIKI HEOOX1JIHI JIJISi IPUUHATTS MOTOYHUX (MPOMDKHUX) PILIEHb Yy KPUMi-
HAJIBHOMY MPOBA/KEHHI (MEPEBaKHO BUKOPHUCTOBYIOTHCA Ha CTafil JOCYIOBOTO
PO3CIiAyBaHHs) Ta Ha Ti, K1 HEOOX1/IHI Il MPUUHATTS KIHIIEBOTO PIIIEHHS y KPH-
MIHaJFHOMY TPOBA/DKEHHI (32 pe3yjbTaTaMu CYJOBOTO PO3TIISAY KPHUMIHAIBHOTO
MIPOBAIKEHHS ).

CBo€10 4eproro, CTaHIapTH JTI0Ka3yBaHHS, K1 HEOOXIAHI JIJIsi MPUUHATTS TIO-
TOYHHUX (IPOMDKHHUX) PIIIEHb Y KPUMIHAIIBHOMY IPOBA/I)KEHHI YTBOPIOIOTH MEBHY
cucteMy. KpiM 1pOro, BHIIEHABEAECHI CTAaHAAPTH JOKA3yBAaHHS MEpENiueHl BiJl
HAWHWKYOTO JI0 HAWBUILOTO PIBHS MEPEKOHAHHS (MIEPEKOHAHOCTI), HAABHICTh KO-
ro HeoOXiAHa I IPUUHSATTS MOTOYHOTO YU MIJICYMKOBOI'O PIIIEHHS Y KPUMIHAb-
HOMY IPOBA/KEHHI HE Ha KOPUCTH OOBHUHYBA4YE€HOTO (I117]03PIOBAHOTO).

Ha miacTaBi aHamizy 3aKOHOAABYMX HOPM Ta HAyKOBOI JIITEPATYpU MOKEMO
BUJIUTUTUA O3HAKU CUCTEMH CTaHJIapTIB JOKA3yBaHHS, sIKI HEOOXI1JIHI JJIsl IPUNHATTS
NOTOYHUX (TMPOMDKHUX) PIIEHh Y KPUMIHAIIbHOMY MPOBAKEHHI (Ta K1 MepeBaK-
HO BHUKOPHUCTOBYIOTHCSA Ha CTajii AOCYAOBOIO PO3CIITyBaHHS), A0 SKUX, SIK BUAA-
€THCS, CJIIJT BIIHECTH HACTYTIHI:

1. Cucrema ctaHmapTiB JOKa3yBaHHS 3a CBO€I0 CTPYKTYPOIO € 1€papXidyHOIO:

KOXXHUN HACTYNHHUM CTaHIApT JOKa3yBaHHsS 3a0e3neuye OTpUMaHHS OUIbII

oOrpyHToBaHOro (OUTBHII WMOBIPHOTO) 3HAHHSA y KPHUMIHAJIHHOMY IIPOBa-

JoKeHH1. TakuM 4MHOM, CUCTEeMa CTaHJapTIB I0Ka3yBaHHS Y KPUMIHAILHOMY
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pOBaHKEHHI 3a0e31euye (CTBOPIOE) «HAPOCTAOTY» MOCHTIIOBHICTh OOTPYH-
TOBAHOCTI 3HAHHS y KPUMIHAJIbHOMY MPOBAIXKEHHI.

3 BpaxyBaHHSIM BHILEHABE/ICHOT O3HAKU CHUCTEMHU CTaHIApPTIB JIOKa3yBaHHS
MO>KE€MO BHOKPEMHUTH HACTYIHY: KOKHUN MOMEpeHId CTaHaapT A0Ka3yBaH-
HSl € «IepeayMOBOIO» (YMOBOIO) ISl 3aCTOCyBaHHS HactymHoro. Hampu-
KJ1aJ, 0e3 HasBHOCTI OOTPYHTOBAHOI Mif03pHu Ta (a00) AOCTATHBLOI ITiJICTABH
(MMOBiIpHOT MPUYMHH) HE MOXE OYTH JOCATHYTUN TaKHil CTaHIApT JIOKa3y-
BaHHS Y KPUMIHAIBHOMY ITPOBAKEHHI K «IIEPEKOHAHHS 3a OLIBIIOT BIPOTi-
JTHOCTI».

Mix cTaHgapTamMu JOKa3yBaHHS y KPUMIHAJIBHOMY MTPOBA/KEHHI ICHY€E Tpsi-
MU (TOCTIOBHUI) JIOTIYHUN 3B'SI30K, MPOTE CHUCTEMa CTaHAAPTIB JIOKa3y-
BaHHS Y KpUMIHAJIBHOMY IIPOBA/KEHHI HE Ma€ 3BOPOTHOro 3B’s3Ky. Hesa-
AIOYW Ha T€, 110 HABITh SKIIO Y KPUMIHAIHLHOMY IPOBA/KEHHI OYB J1OCST-
HYTHM TaKUil CTAaHAAPT JI0Ka3yBaHHS SIK «AMOBIpHA MPUYUHAY (JIOCTATHS ITi-
JICTaBa), sIKMW 3a0e3leuye OTpUMaHHS BUIIOTO PIBHS NEPEKOHAHOCTI IS
OPUUHATTS HEOOXITHOTO PINICHHS Yy KPUMIHAJILHOMY IMPOBA/PKEHHI Ta BU-
i (OUTbI HAAIMHUN) pIBEHb OOTPYHTOBAHOCTI 3HAHHS Y KPUMIHAJIIBHOMY
MPOBAKEHHI, BIH HE MOXKE€ 3aCTOCOBYBATHCH 3aMICTh TAaKOTO CTaHIAPTY JO-
Ka3yBaHHS SIK «OOTpyHTOBaHA Mi03pay, SIKUM 3a0e3medy€e OTPUMAaHHS HIK-
YOro piBHS NEPEKOHAHOCTI Ta OOTPYHTOBAHOCTI 3HAHHSA Yy KPUMIHAJIBLHOMY
IIPOBAPKEHHI, OCKUIBKU CyTh MPaBOBUX NMUTaHb (BUITAJIKIB) IO SIKUX 3aCTO-
COBYIOThCS BIJNOBIAHI CTaHIAPTH JOKA3yBaHHS € PI3HOI. TakuM YHMHOM,
X0Y CTaHJApPTH JI0Ka3yBaHHS y KPUMIHAIBHOMY MPOBAKEHHI CTBOPIOIOTH
MOCJIITOBHY CHUCTEMY OOIPYHTOBAaHOCTI 3HAHHS Yy KPHUMIHAJIBHOMY TMpOBa-
JOKEHHI, MPOTE BOHU 3aJIMIIAIOTHCS [IIJIKOM CAMOCTIMHUMU («CaMOOYTHIMM)

Ta HE3aMIHHUMHU 32 CBOEIO CYTTIO.
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Tapac Cenuk
JIvsiscokut HayionanbHuul yYHigepcumem

imeni lseana Opanka

PE®OPMYBAHHSA CUCTEMU MIPOKYPATYPU YKPAIHU B
KOHTEKCTI €EBPOIIEHCHKHUX CTAHJIAPTIB

Ha nganomy erami pedopMyBaHHS CHUCTEMHU MPOKypaTypu YKpaiHi HEOOXiTHO
3MIHUTH POJi Ta (QyHKLII MPOKypaTypH LUIIXOM BJOCKOHAJICHHS HAI[lOHAJIHLHOTO
3aKOHOJIaBCTBA, sIKe OyJie BIANOBIAATH €BpONEeChKUM cTanaaptam. [Ipu pedopmy-
BaHHI CUCTEMHU MPOKYpaTypu B YKpaiHi MPOTATOM yciei 100U ii He3aJIeKHOCT1 BU-
HUKAIOTh TPYHOII, 30KpeMa 010 MICIS TPOKYpaTypy B CUCTEMI JIEPKABHUX Op-
TaHiB.

[Tapnamentchka AcamOnest Pagu €Bpomnu, HaroJaoumyuy Ha BaXIJIMBIM posi op-
raHiB MPOKYpaTypH y CIpaBi JOTPUMaHHS O0€3MeKH Ta CBOOOIU KpaiH €BPONEHCHKO1
CHIBAPY>KHOCTI LUIIXOM 3a0€3[eYeHHs] BEPXOBEHCTBA IpaBa, 3aXUCTy I'POMaJsH
BiJI KpUMIHAJIbHUX MOCATAaHb HA 1XHI MpaBa 1 CBOOO/M, Y CBOIX PE3O0JIIOLISIX Ta pe-
KOMEHJAIlIIX HEOJHOPA30BO HarajyBaja yKpaiHChKiMl Biiaji 11010 3000B’sI3aHb
3MIHUTH POJIb Ta PYHKIIIT TPOKYpaATypH.

IIpu Bcrymi Ykpainu go Pagu €sponu me B 1995 pori Hama gep:kaBa MOBUHHA
Oyna peopmyBaTH OpraHu MPOKypaTypu BiJMOBITHO 10 €BPONEHCHKUX CTaHAAp-
TiB. 3a MepioJ] He3aIeKHOCTI YKpainu O0yJio 6araro cnpod pedopmMyBaTH JaHUM Op-
raH, sSIKkuii MaB OyTH JEMOKpPATUUHUI, MpodeCIHHUMA, MOTITUYHO HEUTPAIBHHM 1 TTIO-
BUHEH KepyBaTHcsi KOHCTUTYLI€I0, 3aKOHaMU Ta MPOBIAHUMHU €BPONEHCHKUMU CTa-
HAapTaMu TpaB JoauHu. OJIHaK, pealli3ylouH €BpPONEUChKlI CTaHAApTH MOTPIOHO
ypaxyBaTH, 1CTOPIIO JaHOTO OpraHy 1 poJib y CYCIUIBCTBI, SIKY BiH BIJIIIpaBaB, a Ta-
KO OCOOJIMBOCTI MPOKYPOPCHKOi CHCTEMHU B IHO3EMHHX KpaiHax.

VY 2014 poui OyB npuiiHsatuii 3akoH Ykpainu «IIpo mpokypatypy», sikuii OyB

IMO3UTHUBHO OIlIHCHUI BeHelianchkoo KoMiciero. Jlanuii 3aKoH HE € 1eaJlbHUM B
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KOHTEKCTI nepe0yI0BU CUCTEMH MPOKYpaTypH YKpaiHu, aje MICTUTh MPUHIIMIIOBI
MOJIO’KEHHS, SIKI BIJIMOBIAAIOTH €BPONICHCHKUM CTaHAPTaM.

Tak, cucteMmy Mpokypatypu YKpaiHu, y BIAMOBIIHOCTI 3 4.1 cT. 7 3akoHy cTaHO-
BIISITh:

1) 'enepanbHa pokyparypa YKpainu;

2) perioHajbHI IPOKYpPaTypH;

3) MicIeBi MPOKypaTypH;

4) BiliCHKOBI IMPOKYpaTypH.

5) CnemianizoBaHa aHTUKOPYIIIIIHA TPOKYpaTypa.

AHamni3yloud CHCTEMY OpraHiB MPOKYypaTypd BIAMNOBIIHO J0 HOBOTO 3aKOHY,
MO’KHa 3pOOUTH BHUCHOBOK, III0 BIH BCTAHOBJIIOE MPHUHIMII TEPUTOPIATBHOCTI, L0
B1I00pakae peajpHy OpraHi3aliiiHy CTpYKTYpy MPOKYPOPCHKOI CUCTEMHU Y KpaiHHU.
Jlaroun XapaKTepUCTUKY CTPYKTYPH OpPIaHiB MPOKYpaTypH, HEOOX1THO BUXOJIUTH 13
TOT0, 110 IX CUCTEMY MOOYI0OBaHO 3a MPUHIMIIOM MOJULY Ha TEPUTOPIajIbHI Ta CIe-
11aji30BaHl Npokyparypu. IIpu 1boMy B OCHOBY i€papXii TEPUTOPIAIBHUX MPOKY-
paTyp HOKJIaJeHO MOoAUI Ha Tpu madmai: ['eHepanbHa nmpokypaTypa YKpaiHu; mpo-
KypaTypH perioHajabHOro (00JaCHOTO) piBHS; MicUeBl (MICBKI (pailOHH1) Ta MpUpi-
BHAHI 70 HUX) npokyparypu. C.2KoBHip BBaxkae, 10 JIKBIAALIS CIELiali30BaHUX
OPOKYpaTyp SIK KPOK 0 peOopMyBaHHS CUCTEMH OpPraHiB MPOKYpaTypH € BUIIPaB-
JTAHOIO0 Ta BIAMOBIAA€ MPUHIUITY TEPUTOPIATBLHOIO MOJUTY, TepeadaueHoMy 3aKo-
HoM Ykpainu «IIpo mpokypatypy» Bix 14 xoBTHs 2014 poky. 3 m1aHUM TBEpIKEH-
HAM BaXXKO MOTOAMTHCS, OCKIUIbKHM JaHWW 3aKOH mnependaduB pe@opMyBaHHA 1
CTBOPEHHS HOBOTO Oprany, sikuil nepegdoaduenuit B m.4,5 4.1 c¢r.7 3akoHoM Ykpainu
«IIpo nmpokypatypy». Tak y BianoBimHOCTI 3 1m.4 4.1 cT.7 BiiicbKOBa MPOKypaTypa
BKJIFOUEHA B CHUCTEMY MPOKYypaTypu YKpaiHH, OCKIJIbKM Ha JaHUH MOMEHT BOHA Bi-
JTpae BaXXJIUBY POJIb MIPH 3AIMCHEHH] HAMISIAY 3@ BINCHKOBUMHM MIAPO3ALIAMHA TIPH
MPOBE/ICHI aHTUTEPOPUCTUYHOI Oreparlii Ha CXOJl KpaiHu 1 peai3ye CBOI MOBHO-
BKCHHS 11010 JOTPUMAHHS HOPM 3aKOHOJIaBCTBA 30POMHUMU CUJIaMU Y KpaiHHU.

HoBum opranowm, sikuii 3akpinuB 3akoH Ykpainu «IIpo mpoxkyparypy», € Creri-
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ajizoBaHa aHTUKOPYMIliHHA TPoKypaTtypa. B 3akoH1 4iTKO BU3HAYEHO OCOOJIHUBOCTI
opraizariii 1 JisJIbHOCTI JAHOTO OpraHy, 30Kpema Te, 110 JaHUW OpraH MiJnopsii-
KOBY€ThCSl ['eHepanbHOMY NMpOKypopoBi Ykpainu. Ha Hamy nymky, naHuii oprat
MOBUHEH OyTH HE3aJIC)KHUM Y CBOIl JISUTBHOCTI.

MoskHa 3poOUTH BUCHOBOK, 1110 pehopMyBaHHS CUCTEMH MPOKYpaTypH Y KpaiHu
oYaJIo 31MCHIOBATUCS BIJAMOBITHO J0 €BPOINEUCHKUX CTAHJIAPTIB, YITKO BH3HAYE-
HO POJIb JaHoro oprany i ¢ynkiuii. Came npuitHATTS HOBOro 3akoHy «IIpo mpoky-
paTypy» 3I1HCHIIO He Juiie pedhopMyBaHHS OpTaHiB MPOKYpaTypH, aje 1 peariza-

1110 TBOX 1HIIMX HAJABAKIUBUX pedopM — CyI0BOI Ta aHTUKOPYMIIIITHOI.



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 163

MI)KHAPOJHE ITPABO, €EBPOIIEMCHKE ITPABO,
IHOPIBHAJIBHE ITPABO

Cnaoan M.M.

MPOMOPLIITHICTD SIK 3ACAJIA BAJJAHCYBAHHSI
COLIAJILHUX LIHHOCTEM Y IMMPAKTHULI €BPONENCBKOIO CY1Y
3 IIPAB JIFOJJUHU I3 3AXHUCTY ITPABA HA IIOBATY JIO CIMEITHOI'O
KUTTS

[Ipn HamaranHi BpiBHOBKUTH MPOTHIICHKHI MO3UIIIT y MpakTUill €Bpornenchb-
Koro cyay 3 npaB moaudu (pam — Cyn, €CIUI) akTyanizyeThcsi 3HaAYEHHS TPUHITU-
My MPOMOPIIIHOCTI (CyMipHOCTI) SIK KEepiBHOI iei Ta cmocoOy iHTeprpeTartii mo-
noxeHb KOHBEHIIIT PO 3aXUCT MpaB JIOJUHA 1 OCHOBOIIOJIOKHHUX CBOOOJ (mami —
€KIL).

JloTpuMaHHs 3acajyl CyMIPHOCTI HEPO3PHMBHO TMOB’Si3aHE 13 HEOOXIAHICTIO
HOILIYKY ONTHMAJIbHOIO Y3TOJKEHHS PI3HOCHPSIMOBAHUX MPABOBUX I[IHHOCTEH, 110
BUCTYNaOTh 00’ ekTamu 3akpimieHux y €KIUI npas monuuau. CriBBIIHECEHHS Ta-
KHX IIHHOCTEH BapIFOETHCS 3aJCKHO BIJ 1HAWBIAYAJIbHUX OOCTaBUH KOHKPETHHUX
ckapr. LliHHICTB, fIKa Kpi3b MPU3My BUMOT IpPOMNOPLiiiHOCTI BU3HaeThca Cyaom
MEHII BaroMo0, Hik pelITa 3a/JiIHUX y crpaBi OJiar, B dKOJIHOMY pa3i HE 030aBJisi-
€THCSI CBOEI BApTOCTI: BOHA paJIlle «IPOIYyCKA€E BIEpPE» IHINY 3HAUYIIICTh. TUM
caMuUM (POPMYETHCS MEBHA l€papXiyHa CyHIAPAIHICTD I[IHHOCTEH MpaBa y MpaKTHII
€CIJI, mo oOyMOBIIOETHCS CTYNEHEM BaXKJIIMBOCTI PI3HUX, MOJAEKYAH BIIKPUTO
CynepewIMBUX NOTped Ta 1HTEPECIB, A0 MPABOBOI OXOPOHM 1 3aXMCTY SIKUX Ipar-
HYTbH 3asIBHUKU.

HaBenene cBimUnTh MPO MEBHY PEISTUBHICTD MEAKUX IIHHOCTEH, IMIUTIIIAT-
HO 3akpituienux B Tekcti €KIJI (y ToMy YMcii MIHHOCTEH CIMEWHOTO YKUTTS JIFO-
IMHH), OKpeMI 13 SIKMX MOXYTh OTPUMYBAaTH CUTYallliiHy MepeBary, a 3a MEeBHHUX

o0cTaBHH, 30KpeMa TOJi, KOJU IILOTO BHMAara€e iHIIUN 3aXHUICHUN 3aKOHOM 1HTE-
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pec, — MiyIaBaTUCh HEOOXITHOMY OOMEXeHHI0. BumaeTbes, 110 Y [IbOMY acIeKTi
MPUHIIUIT CYyMIPHOCTI MOX€E PO3IJIAIATUCH SIK Ba)KIMBA IOPUIUYHA TapaHTis, Halli-
JieHa Ha 3a0e3IeueHHs TPOMOPIIIMHOTO CITIBBIIHOIIEHHS IIIHHOCTEH Y cdepi cimei-
HOTO JKUTTSI 0COOM 13 IHHOCTSMH TPAJAULIIHHOT MOPAIBHOCTI, SIKI MAalOTh CYCHUIbHE
3HAYEHHS.

3 omIsily Ha HaBEJIEHE METOI0 1€l PO3BIAKU € 3’CYBaHHS CYTHOCTI 3acajau
MPOMOPLIAHOCTI SIK THCTPYMEHTY BpIBHOB)XCHHSI TMPOTUJIICKHUX UM MPUHANMHI
HE CXOXXMX MK COOOIO IIIHHOCTEH, IO BXOJATH JO OOCATY KaTeropii CiIMEMHOTo
xuTTs y npaktuii Cyny.

BaxxnuBe 3Ha4eHHS TIPY 3aCTOCYBaHHI CyAaMH TPUHIIHAITY, TIPO SKUW 11€ThCS,
Ma€ aJrOpPUTM OIIHKK, a00 TaK 3BaHWW TECT HA MPOMOPLIMHICTD, IKMM 3a CBOEIO
CYTTIO MPU3HAYCHUHA BPETYJIHOBYBAaTH IHUCOATAHC MK KOHKYPYIOUMMH IPAaBAMH.
[TepemyciM HeoOXiaHO 3’SICYBAaTH, YU MIIXOJAUTh KOHKPETHUI 3aKOHOIaBUYMH 3axXi
JUTSL TOCSITHEHHSI TIOCTABJICHOI 1Tl (HOPEUHICTh). Y JIpYyry 4epry Ciijl MepeBIpuTH,
YU 3 YCIX MAXOIAIMX 3ac001B 00paHo TOH, IKMI y HAaWMEHIIN Mipi 0OMexye mpa-
BO MPUBATHOI 0coOM (TIepeBipKa Ha HEOOX1aHICTh). | BpemiTi, mOTpiOHO MOCTIAUTH,
491 30MTOK, 3aBAaHUil 0c0o01 B1J 0OMEXEHHs ii MpaBa MPONOPLIHHUN BUTOI1 YPAILY
I[0JI0 TOCATHEHHS MOCTABJICHOI METH (IPUHIUM OaJaHCyBaHH).

[Tozasx Cymy 4uu HE y KOXKHIN CIpaBi JTOBOJAUTHCS 3BaKyBaTH, 3 OJHOTO 0O-
Ky, BifiHOcHI Bumoru €KIUJI mono neBHoro npasa abo ¢cBo0Ou, a 3 1HIIOTO OOKY,
BaroMmiCTh MPUYMUH JIJIsi OOMEXEHHSI TaKOTO MpaBa, BAXJIMBO 3’SICyBaTH, IO X Jie-
KUTHh B ocHOBI omiHoBaHHs CCIIJI Outbmol yn MEHIIOT Bard TUX a00 1HINUX I1H-
HOCTell ciMeHoro XUTTsA? CyTHICTh anropuTMmy ouiHku CyqoM JOTpMMaHHS Ha-
JIeKHOTO OaNlaHCy MOJISATAE Y BCTAHOBIICHHI TOTO, YK OyJI0 «IependayeHe 3aKOHOMY
BTOPTHEHHS y CiMEWHY cepy JTIOIUHH, Y1 Ma€ BOHO «3aKOHHY METY» 1 UM € TaKe
BTPYYaHHS «HEOOX1THUM y IEMOKPATUYHOMY CYCH1IbCTBI.

[Tpuknagom 3actocyBanus €CIIJI 3acagu cyMipHOCTI MPU BUPIIICHHI aKCi0-
JIOTTYHMX KOJII31d MK 3aXHMCTOM HECIIBMAJAI0UNX CIMEHHUX 1HTEPECIB MOXKE CIIy-
ryBatu cmpaBa Mennesson v. France, mjo crocyBanach BIIMOBHU BU3HATH Yy (hpaH-

IIy3bKOMY TpaBi CIOPIAHEHICTh, 3aKOHHO BcTaHOBiIeHY y CIIIA Mix IITbMH, sSIKi
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OyJu HapoHKEH1 3a JOIMOMOTOI0 TEXHOJIOT1T CypOraTHOrO MaTEpPUHCTBA, Ta IXHIMU
06aTbkaMH — OJPYKHBOIO MAPOI0, 10 CKOPUCTANACH [IUM METO/IOM 3a4aTTH.

3’SICOBYIOUM UM TaKe BTPYUAHHS 31HCHIOBAIOCH «3T1JTHO 13 3aKOHOM)», OCHO-
BHY yBary CyJ mpuiisie nepeBiplii MpOmOpIiitHOCTI 3aCTOCOBAaHUX 3aX0/1B 0 IO-
ctaBienoi Metu. €CIIJI BcTaHOBUB, 110 BiIMOBA OpraHiB BiaJd BU3HATH 3B’ A30K
CIIOPIAHEHOCTI MK 3assBHUKAMU I'PYHTYEThCS Ha HaMipi 3aro0iraTd BUKOPUCTAHHIO
rpomaasHamMu  @Dpaniiii 3a60poHEeHOro y i KpaiHi crmoco0y pO3MHOKEHHS 103a
HallOHAIBHOIO TepuTopiero. Tomy Cya B IIIOMY TOTOKYETHCS 3 MO3ZUIIEI0 YPAY,
3TIZHO 13 SIKOI0 BTPYYaHHS Y IMPUBATHE 1 CIMEMHE KUTTS 3asiBHUKIB Maji0 3aKOHHY
METY, a CaM€ «3aXUCT 370POB’s» 1 «3aXUCT MpaB Ta CBOOOJ 1HIIUX OCI0», 30Kpema,
JTEeH 1 CyporatHoi MaTepi.

o x 10 KpUTEPir0 HEOOXITHOCTI Y «JIEMOKPATUYHOMY CYCIJIBCTBI», B J1a-
Hiit cripaBi €CIIJI mpoBOaUTH YITKE PO3MEKYBaHHS MIXK MPABOM YyCiX 3asBHUKIB
Ha MOBary J10 IXHbOT'O CIMEMHOTIO KUTTS 1 IPAaBOM JITEH Ha MoBary 10 IpUBAaTHOC-
Ti. 3BepTar04M yBary Ha BiICYTHICTh KOHCEHCYCY IIOJI0 PO3TIISAYBAHOTO TUTAHHS Y
kpaiHax €Bponu, Cyn BU3HAB BTPYUYaHHs y MIPaBO Ha MOBAary J0 CIMEHHOTO KHUTTS
YYaCHUKIB I[I€1 CUTYyaIlli «HEOOX1THUM», aJl’Ke, Ha KOro AYMKY, IOpUANYHA HEMOXK-
JUBICTh BCTAHOBUTHU CHOPITHEHICTh BCE K HE MEPENIKOKAE YiIeHaM CiM’1 KOpHUC-
TyBaTHCS LIUM IIPABOM.

Boanouac, 3 orisily Ha BaXKJIMBICTh O10JI0T1YHOI CHOPIJHEHOCTI SIK CKJIaJlo-
BO1 1IGHTUYHOCTI1 KO’KHOTO, a TAKOXK BPaxOBYIOUM OCOOJIUBY Bary, sIKOi CJIij Haja-
BaTU IHTEpECY IUTUHU M1J] Yac 3BaXyBaHHS KOHKypyrouux winHocreu, €ECII no-
XOJUTh 10 BUCHOBKY, 1[0 BTPYYaHHS y MPaBO Ha MOBAry A0 iXHHOTO MPUBATHOTO
KHUTTS, a camMe TI030aBJICHHS JAITEH MOXIMBOCTI BCTAHOBUTH BJIACHY CIIOPITHEHICTb,
3HaYHOIO MIpPOI0 TOPYIIy€E CIpaBeJIMBUN OallaHC, 110 HOro BHMarae cratrTs 8
€KIUL

Takum ynHoM CyJ, BUKOPUCTOBYIOUM 3acaay CyMIPHOCTi, 3 OJHOTO OOKY,
BU3HAE MPOMOPIIHHUM BTPYUYAHHS y CIMEWHE KUTTS 3asiBHUKIB, a 3 IHILIOTO, — BiJ-

HOBJIIOE CIIPABEJIMBY PIBHOBAry, BiJJal0YU MEpeBary iHANBIAYaTbHOMY 1HTEpECY
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JTUTUHM.

BucnoBku. [Ipuniun nponopiiiinocti y npaktui €CIUI cnyrye cBoepin-
HUM MEXaHI3MOM Y3TOJDKEHHS PI3HOCIPSIMOBAHUX CYCIUIBHUX 1 MPUBATHUX 1HTE-
pECIB Ta IIHHOCTEH, 110 3IMITOBXYIOTHCA y X0/ pO3MIIALy 00CTaBUH KOXKHOI Cripa-
BH.

3actocyBanHg CyZ0M LIbOTO MPUHIIUITY CYTTEBO 3aJICKHUTh BiJl PO3B’sA3aHHS
HUM HHU3KU MMATAaHb, & CAME BU3HAYCHHS TOTO, YU TIepea0adeHe 3aKOHOM KOHKPETHE
BTpy4YaHHS Yy CciMelHy cepy, uu mepeciiiiye BOHO OJHY 3 JICTITUMHUX IIIJIeH, 3a-
3HadeHnx y Hopmi ctarti 8§ €KIIJI, a Takoxk 4u € Take 0OMEKEHHS HEOOXiTHUM y
JEMOKPATUYHOMY CYCHiIbCTBI. [locmifoBHE BUPILIEHHS IIUX 3aB/laHb JO3BOJISIE BU-
3HAUUTU BIJIHOCHY «Bary» Ta CUTYaTHBHY NEPIIICTh KOHKYPYIOUUX IIHHOCTEH, a
TaKOX BHUSIBUTH (DaKTH HAJAMIPHOTO BTOPTHEHHS JIEp)KaBW y 31HCHEHHS MpaBa Ha
MoBary J0 CIMEWHOTO KUTTS JIFOJIMHU, BCTAHOBUTH TE€BHI MaTepiajdbHI MEXI1 1100

TAKOI'O BTpY4YaHH:A TOIIO.

Bonooumup I'y3e
JIvsiscvkuti HayionanbHul yYHigepcumem

imeni leana Opanka

OXOPOHA BU/IB JUKOI ®AYHU YOPHOBWJIbCHKOI 30HU:
MIZKHAPOIHO-ITPABOBI ACIIEKTHU

Hanpukinami 2015 poky HaykoBYy TpOMaJChbKICTh CKOJIMXHYJIA CTaTTsl BUJAH-
us Current Biology, y sikiii 3ragyBanucs pe3yabTaTu JOCTIKESHHs BIUIUBY BiJCYT-
HOCTI JIIOJIEH Ha MOMYJISLi0 BUAIB JUKOi payHn y HopHoOMIbCbKIN 30H1. ['panmio-
3HI €KOJIOTIYHI 3MiHM, IO BIAOyJHUCS michs eBakyarlii moHaa 116 000 micieBux
MEIIKAHINB Ta MPUIUHEHHS TPAAUIIHHUX BUIIB TOCTIOAPCHKOI TiSITLHOCTI, TPUBE-
JIM J10 TIOBHOT'O 3/JMYaBiHHSA 3HAYHUX TepUTOPiii momero nonasa 2500 km? i BiHOB-
JICHHIO KOJUCh BTPAYEHUX TMPUPOJIHUX KOMIUIEKCIB. MICIIeBl €KOJIOT14YHI YMOBH

(610p13HOMAHITTSI, BIACYTHICTh PYOOK Ta 1HIIMX BU[IB HECIIOKOIO, HAsIBHICTh TTOKH-
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HyTHX OyAiBEJb) CHPUSIOTh PO3BUTKY OaraTboX Ipyl TBapuH. Y CBOIO Yepry, Iie
3a0e3neymnio BcebiuHe CIpUsTHHS PO3BUTKY BUAIB AuKOi GpayHu. BogHouac, ctaHOM
Ha ChOT'OJHI JIOCI HEMA€E »KOHOT JIFOJMHU YK OpraHi3allii, 1o Beiaa 6 CUCTeMHI J10C-
JKEHHST caMe 010JIOT1YHOTO Pi3HOMAaHITTS Jie-(hakTo Haibiboro B €Bpomni npu-
POJIHOTO 3aMoBiTHUKA (3KOJHA KpaiHa €Bpony HE MOXKE cO01 TO3BOIUTH BiJICETUTH
HacCeJICHHs 3 TaKoi BEJIUKOI II01i), 6€3 oAy Ha pajiaiio. Taki 3MiHH BXXe IIPpH-
BEPTAIOTh YBary OpakOHbEPIB Ta MHUCIUBIIB, a BIACYTHICTh KOHTPOJIO 32 MOIMYJIs-
I[I€I0 OKPEMUX BHUIB COPUYMHHIO BIJCTPLN 3rpall BOBKIB O1IOPYCHKMMH MHUCIHB-
IIMH, TICJISI KITbKOX HamajiB Ha epMu B paiioHi ['omerns, 110 3HOBY aKTyali30By€e
MUTaHHS OXOPOHH BUIB JIMKOi (payHH HA TEPUTOPIi 30HU BIIUY>KEHHS, B TOMY YHC-
71, 13 TOYKH 30py MIKHAPOHO-TIPABOBUX AKTIB.

CporojiHi iCHy€ BEIMYE3HUN MAcCUB MIKHApOIHUX JOTOBOPIB (KOHBEHIIIH,
yTOJ TOIO), YKIAJACHUX 13 BIJMOBITHUX MUTaHb Y Pi3HI Yacu Ha 0araTOCTOPOHHIM,
pErioHaJIbHIN 4K JIBOCTOPOHHIM OCHOBI. YKpaiHa € yYaCHUIICI 3HAYHOI KUIBKOCTI
[IUX JIOTOBOPIB, a J0 JAESIKUX 3 HUX TOTY€EThCS NpueaHatucs 3apa3. OgHak, Mi>KHa-
poaH1 yroau y cdepi monepepkeHHs Ta JiKBiAaIli HaA3BUYaHUX €KOJOTTYHUX CH-
Tyallil piAKO aKIEHTYIOTh YBary Ha BUPIIICHHS NUTaHb 30epexeHHs1 010pi3HOMa-
HITTS T4 OXOPOHU JUKO1 (hayHU, 30CEPEIKYIOUNChH Ha OUIbII 3aralbHUX MUTAHHSX.

e y 2007 pomi OOH y npyromy Oriisijii pe3yabTaTUBHOCTI €KOJIOTTYHOT -
suibHOCT1 (OPIT]) Ykpainu HarosonryBaja Ha pexkomeHpalii 3.6., BIAMOBIAHO 10
AKOT ““CITIJT 3a0X0UyBaTH PO3POOKY TIBOCTOPOHHIX 1 0araTOCTOPOHHIX yToJ, MPOEK-
TIB 1 TUTAHIB M1 JiJ1s1 30€PEKEHHS 10 3HAXOMASITHCS il 3arPO30K0 BUIIB 1 MITPYIO-
YuX BU/IIB; 30KpeMa, CJIiJ BKUBATH 3aXO0JIB JUIs 3aM00IraHHs] BBE3EHHIO UYXKOPII-
HUX BUIB 1 HE3aKOHHOI TOPTiBIl 3pa3kaMu AUkoi ¢hiopu 1 ¢hayHH, 0COOIHBO OXOT-
nennx CITEC, 3 MeTo10 miaAroToBKM 10 i1 341MCHEHHIO.”.

Jlana pexomMeHaIlisi 3HAaYHOI MIPOI0 CTOCYEThCS 1 payHr YOpHOOMIBCHKOT
30HHU, OCKIJIBKU JOCTIIHKCHHS, 3TaJJaHe Ha MOYaTKy, aKIICHTY€ yBary Ha TOBEPHEH-
HSl Ha JaHy TEPUTOPIIO PIAKICHUX BHJIIB TBAPWH, HA KIUTANT €BpONEHCHKOI pHcC,

€Bporeiicbkoro Oyporo BeAMes, sIKOro He OyJi0 BUJHO B I[bOMY pailioHI Maibke
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CTOJIITTS, @ TAaKOXK 301IbIIEHHS MOMYJIALi 3yOpiB, OKpeMHUX BHUIB Ka)KaHIB Ta KO-
Helt [IpxeBanbebkoro. Jlo €BponeiicbKoro 4epBOHOTO CIUCKY 3 CCABIlIB HANEXAaTh
BUJIpa pIYKOBA, PUCh 3BHYAiHA, HIYHUI HatTtepepa (Bifiuacra), BEHipHHIII BeJe-
TeHchbKa, Jlickynpka 3Buuaitna (Muscardinus Kaup, 1829), Beamins Oypwuii. [loTpi-
OHO 3a3HaunTH, 10 49 BUIIB ccaBliiB MicIeBOi payHu 3 70 MOKIMBUX 3HAXOAATHCS
y €BponenchkoMy CIHCKY TBapHH, IO MiJIATal0Th 0cOOIMBiM oxopoHi. YacTuHa
ccaBIiB (KaXaHM), TAK CaMmo SIK 1 ITaXH € MITPYIOYMMH TBapUHAMH, TOMY BOHH CaMi
1 NUISXM 1X MIrpariii mamnaaarTh M1 OXOpPOHHY 110 BoHHCHKOT KoHBeHIi1 1979 po-
Ky “IIpo 30epekeHHs MITpyIOYHX BUIB JUKUX TBApUH®. Y piukax mpucyTHi 59 Bu-
JIiB KICTKOBUX puO, 3 sikux 21 Buj 3aHeceHo /10 A0/1aTKiB bepHchkoi KoHBeHIN.

Cepen MiDKHApOJIHUX 0araTOCTOPOHHIX JOTOBOPIB Yy BIAMOBIIHIN chepl Baxk-
JMBE 3HaYeHHS MaioTh KOHBEHIIIS Mpo TPaHCKOPIOHHHA BIUIUB MPOMUCIOBUX aBa-
piit (1992 p.), Konsentisa npo sinepuy o0esnexy (1994 p.), Konsenirist mpo gomomo-
Ty Y BUIIQJAKY SJEPHOI aBapii 4 pajiaiiitHoi aBapiiiHoi cutyariii (1986 p.), Konse-
HUIA 0po (i13uyHuil 3axuct gaepHoro matepiamry (1980 p.), O0'enHaHa KOHBEHLIA
npo O6e3neKy NOBOPKEHHS 3 BIANPallbOBAHUM NAJIMBOM Ta PO OE3MEKy MOBOJKEH-
HA 3 pagioakTUBHUMH Biaxoaamu (1997 p.). MixkHapOJHUMH JOKYMEHTaMH PEKO-
MEHJALIAHOTO XapaKTepy y BIANOBIAHINA cdepl peryatoBaHHS € TaKOX psAJll aKTIB
MATI'ATE, 30kpemMa MixkHapoaH1 OCHOBHI HOPMH O€3MEKH sl 3aXUCTY BiJ 10HI-
3YIOUUX BUIPOMIHIOBaHb Ta O€3MEYHOI0 MOBOJKEHHS 3 JKEpelaMu BUIIPOMIHIO-
BaHHA (1996 p.), [Ipunnmnu mMOBOIKEHHS 3 pajioakTUBHUMHU Binxonamu (1995 p.)
TOIIIO.

VY MI>XKHApOAHO-TIPAaBOBOMY PETYJIIOBAHHI MUTaHb MONEPEIHKEHHS Ta JIIKBI1Ia-
1111 HACIIJIKIB HAa/I3BUYAMHUX E€KOJIOTIYHUX CHUTYyarii YKpaiHa 3a OCTaHHI POKH BH-
SABWJIA MPUXWIBHICTh 10 ABOCTOPOHHBOTO Ta PEI1OHAIBHOIO CIIBPOOITHUIITBA, Ha-
narouu UM GopmMam OUIBIIOT MepeBaru B MOPIBHIHHI 3 6araToCTOPOHHIMU KOHBE-
HIISIMHM, OJIHAK, CTAaHOM Ha CBHOTOJHIIIHIA JCHB, CIEIiali30BaHE PETYIIOBAHHS
OXOpPOHU BUIIB AMKOI (payHu Ha TepuTopii HOpHOOUIBCHKOT 30HU, MPAKTUYHO BiJI-
CYTHE.

Boanouac, y HaykoBHX KoJlax ICHY€ CIIyLIHA QyMKa Mpo Te, 10 AJis BU-
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pILIEHHS! MUTaHHS TPO TMpUEAHAHHS YKpaiHM A0 THX YW IHIIUX MIDKHApOJHO-
MIPABOBHX YTOJ 32 OCHOBY IOBHUHHA OpaTucs nmpoljaemMa ONTUMAaIbHOTO PIBHS Pery-
moBaHHs. CripollieHa cxeMa B IbOMY BUIIQJIKy MA€ TaKUH BUTJISA: SIKILO MPOOIeMy
MOKHa DPO3B'SI3aTH Ha PIBHI HAIIOHAIBHOTO 3aKOHOJIABCTBA, TO HEMae IMOTpeOHu
BJIABAaTUCS J0 MIDKHAPOIHO-TIPABOBOTO PETYIIOBAHHS; SKILIO TEPUTOPIaIbHI paMKH
poOJieMH 0OMEKYIOThCSI KOHKPETHUM PETriOHOM 1 HeMa€e MOTpeOu s 1i BUPIIICH-
HSl 3BepTaTUCS 10 00'€IHAHUX 3yCHJIb y OLIbII MIUPOKOMY MaciTadi, TO ONTHMa-
JBHUM PIBHEM pETYJIOBaHHs IpoOjieMu Oyjie perioHaabHUM, 1 T.M. TakKuM YHUHOM,
rapMoOHi3aIlisi Ha MIXKHAPOJHO-TIPAaBOBOMY PiBHI HE TIOBHHHA PO3TJSAATHCA K Ca-
Mok, [Torpeda B Hill BUHMKAE TOJI1, KOJIM 3yCUIIJISE OKPEMUX JepKaB 4 iX 00'el-
HaHb, PETIOHIB € HEIOCTAaTHIMHU JJIs JOCATHEHHS OYIKyBaHUX PE3yJbTaTiB, MPUMN-
HATTS ONITUMAIBHOTO PillICHHS.

Omoice, HopnoounvcoKy 301y cio poszenadamu AK YIHHUIL RPUPOOHUIL pe-
3epeam, uwio 6idizpac 6eauKy ponas y 30epexceHni ma 30inbueHHi 010102I4HO20 pi-
3HOMAHIMm:A (8KII0YAIOYU | 6PA3IUBI 6UOU) YKpainu, a momy eumazae po3uiu-
PEHHA 0e3YMOBHOI 0XOPOHU HOPMAMU HAUIOHATLHO20 3AKOHO0A6CmEa ma, npu
6UHUKHEHHI MAKOI HeOOXIOHOCH, MINCHAPOOHO-NPABOBUMU AKMAMU

Jiniana Oxcenmiii
Yephiseyvkul HAYiOHAIbHUU YHIGEpCUmMem

Iveni FO. @eovkosuua

HPOBJEMATHUKA ITPABOCYB'EKTHOCTI IHAUBIAYYMA Y
MIZKHAPOJHOMY ITYBJIIYHOMY IIPABI

[IpaBoBuii ctatyc iHAMBIAYyMa ((h13UYHOI 0c0OM) K CyO'eKTa MI>KHAPOIHO-
ro myOJiYHOro MpaBa Ha Cy4acHOMY €Talll PO3BUTKY CYCH1JIbCTBA, MI>KHAPOIHOTO
CHIBpOOITHHUIITBA 30KpEMa, SIK HA JTOKTPUHAIBLHOMY PiBHI, TaK 1 Ha MPAKTHIIL € J0-
CUTbh AUCKYCiitHUM. Lle Bce 3yMOBIIeHO TUM, 110 JIOHEaBHA MiXKHAPOJIHA MIPABOCY-

0'exTHICTH (HI3UYHOI OCOOM HE PO3TJIsAANacs Ta iX MPaBOBUM CTaTyC € HEBHU3HAUE-
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HUM.

TpagumiitHo cy0’eKTOM MIKHAPOJHOTO MpaBa € yYaCHUK MDKXHAPOJHUX Bi-
JTHOCHH, TIOBEIHKA SIKOr0 O€3M0CEPEIHbO PETrYJIIOEThCSI HOPMaMHU Mi>KHAPOJIHOTO
npaBa. To6To, cy0’eKT MIXHAPOJHOTO TMpaBa — 1€ yYaCHUK MIKHApPOJHUX BIIHO-
CHH, KM Ma€ MDKHApOJIHI IMpaBa Ta HECe MIKHApPOJAHI O0OB’SI3KM ab0 € HOCiEM
MDKHApOIHOT IPaBOCYO’ €KTHOCTI.

[TpoTsroM TpuBaiOro yacy JepskaBa BBaXKajacs BUKIIOYHUM CYyO'€KTOM
MDKHApOJHOTO TpaBa. Takuif miaxig icHyBaB A0 cepeanHu XX cT. Ta Bxke, micis
Jpyroi cBiTOoBOi BifiHM OiliifHO OyJia BH3HAHA MDKHAPOJHA MPaBOCYO’ €KTHICTH
MDKHApOJHUX MDKYPSAJIOBUX OpraHizaiii, a 3rooM 1 HapoAiB IO BHOOPIOIOTH
CBOIO He3anexkHicTh. Jlo cepeaunu XX CT. cepeli OUIBIIOCTI BYUSHUX MPOCTEKYBa-
Jacst TyMKa, ska OyJia BUCBITJIEHA B FOPUIUYHIN JITEpaTypi, 0 NIPaBOCYO'€KTHICTD
1HJIMBIJIa TIOBHICTIO TOTJIMHAETHCS MPABOCYO'EKTHICTIO JEP>KaBH, TPOMAJITHUHOM
akoi BiH €. | TUibku nmounHarouu 13 npudHATTIM 10 rpynusa 1948 p. 3aranbHoi ne-
KJIapauii npas JIIOAWHU HAYKOBUU HamNpsM BU3HAHHS MIKHAPOAHOI MPaBOCYO'€KT-
HOCTI 1HJMB1Aa cTa€ OUIBII OOIPYHTOBAHUM Ta MOITUPEHUM.

ABctpiiicbkuii BueHuil ['epm Jlayrepraxt me B 1950 poui y kHM31 mig Ha-
3Bo10 «MiXKHapoAHEe MpaBoO MpaB JIIOJAUHW» 3a3HAYMB, 10 B MIKHAPOJHOMY IpaBi
BIJICYyTHI HOPMH, 1110 MEpenTkopkaiu O iHAUBIIaM HaOyBaTH MpaBa, 10 HAJAIOThCS
3BUYAHUM 4Yd JOTOBIPHUM MiKHapoaHuM mnpasoM. IlizHime, y 1983 poui ypyr-
Baiicbkuii topuct E.X. Apeuara, sikuil mpoTsroM 0Oaratbox poOKiB OYyB TOJIOBOIO
Mixnapoanoro Cyny OOH, BucnoBiatoBaB MoaiOHy AyMKY: «Y CTPYKTYpl MiXHa-
POHOTO TIPABOIMOPSIKY HEMA€ HIUOTO, IO MOTJIO O 3aBaJUTH JAepKaBaM HaJIaTH
1HIMBIAaM TIeBHI MpaBa, 110 BUILIMBAIOTH 0€3MOCepeHbO 3 OyIb — IKOr0 MI>KHApO-
JTHOTO JIOTOBOPY UM Mepe0aYnTH JJIs1 HUX TIEBHI MIXXKHAPO/IHI 3aCO0U 3aXUCTY IUX
paBy.

Cnipn 3a3naunty, mo J.I. ®enpaman ta I'.I. KyparokoB po3aimunu Teopii
MIXKHAPOHOT MPaBOCYyO’ €KTHOCTI 1H/IMB1/Ia HA TPU IPYIIH:

1) Teopii, BiamoBimHO A0 sKkuX (i3uyHAa o0coba BUCTyNAlla €IUHUM

cy0’€KTOM MIKHAPOJHOTO MPaBa;
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2) Teopii, 3a sskuMu (Gi3uyHa 0co0a BU3HABAIACH OJTHUM 13 BUIB CyO’ €KTIB
MDKHApOJIHOTO TIpaBa Ha OCHOB1 HOPM M1KHApOHOTO TIPaBa;

3) Teopii, ki BU3HAIOTh (p13UYHY 0COO0Y CyO’€KTOM MIKHApOJHOTO IpaBa,
MPOTE BUBOSATH IO «SIKICTh IHAUBITY» HE 3 HOPM MIKHAPOJHOTO TpaBa, a i3 yroj,
YKJIaICHUX MIX JepKaBaMHu.

BusnanHs iHAMBIIA K Cy0'€KTa MIPKHAPOJIHOTO IMpaBa 3aJICKUTh BiJ CIiB-
BiJTHOIIICHHSI BHYTPIIIHBOIEP’KABHOTO 1 MIKHAPOAHOTO TMpaBa. ['pymna BUeHHX, 5IKi €
NPUXWIBHUKAMHU Teopil mpumatry (MpiopuTeTy, IepeBard) MDKHAPOIHOTO IIpaBa
HaJ HalllOHAJIbHUM BKa3yIOTh MPO BHU3HAHHA MIKHAPOIHOI MPaBOCYO’ €KTHOCTI 1H-
nuBina. Ha choroaHimHii AeHb y MIdKHAPOJIHOMY IIPaBl MPOCTEXKYETHCS TEHICHIIIS
30UTBIIEHHS KUIBKOCT1 HOPM, 1110 IPUCBSYECHI MpaBaM Ta CBOOOAaM JIFOIUHH.

BpaxoByroun BHIlI€3a3HAaYEHE, CTATYC 1HAMBIAA SIK Cy0'€KTa MI>KHAPOJIHOTO
IpaBa PO3IJISIAETHCS Bl MOBHOIO HOro HEBU3HAYEHOCTI, 10 CTBOPEHHSI LIJIMX Ha-
IpsIMiB Ta MIK1J TAKOTO BU3HAHHS.

MixHapogHa mpaBocy0'eKTHICTh (Pi3UYHUX 0Ci0 HOCHTH OOMEKYBaJbHUMN
XapakTep, M0 3yMOBJIEHO BIAHOCHO HEBEJIMKHM KOJIOM MIKHApOJIHUX BIJHOCHUH
YYaCHUKOM SIKUX BUCTYIIA€ 1HAWBII. ApTyMEHTaMu Ha KOPUCTH IHOTO €:

1. InguBiAM MOXYTh 3BEPTATHCH 3 MO30BaMH A0 MIDKHAPOIHUX KOHTPOJIb-
HUX Ta MPaBO3aXUCHUX OPraHiB (H-1 10 €BPONENCHKOTO Cyy 3 Mpas JoauHu, Mi-
KaMEpUKaHChKUH cyA 3 mpaB moauHu, Komiter 3 npas maoauHu, Komicis 3 npas
JIIOAWHHN ),

B npomy BUIagKy BUHUMKAIOTh MI>KHAPO/HI BIIHOCUHU MiX (PI3UYHOIO OCO-
0oro (mo3uBayeM) Ta BIJAMOBIIHOIO JAEP>KaBOIO (BIAMOBITAYEM), YHYACHUKH SIKHX
MaloTh PiBHI MPOIECyalIbHI TIPaBa, a PpizuyHa 0coda HAAUIAETHCS HA CTPOK PO3IIIS-
Iy CpaBH OKpEeMHMHM IMyHiTeTamHu. BapTo 3a3HauuTH, 3 paTtudikyBaHHsIM B 1996
p. YkpaiHoro €Bponeiicbkoi KOHBEHIII PO 3aXHUCT MPaB 1 OCHOBHUX CBOOO/I JIFO U -
HU CTaJI0 MOXKJIMBUM 3BEPHEHHS ISl 3aXUCTY CBOIX MpaB B pa3i HEOOX1THOCTI, SK-
10 BUYEpIMaHi BCl 3aCO0M HAI[IOHAIIBHOTO 3aXUCTY, KOKHOTO TPOMAJITHUHA Y Kpai-

HU 10 €Bponeicbkoro cyny 3 mpas JtoauHu. [lpu Takomy 3BepHEHHI KoKHA (Pi3u-
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YHa 0co0a cTa€ y4aCHUKOM MIKHApOAHUX MPABOBITHOCHH.

2. InguBigyanbHa BIAMOBINANBHICTh Y MDKHAPOAHOMY MpaBi. Y OiIBIIOCTI
BUIMAJIKIB MDKHApOJHA KpUMIHAJIbHA BIJMOBIAIBHICT, HACTA€ 3a 3JIOYMHH, SKI
CHpSMOBaHI Ha 3aMOJISHHA IIKOJAW MDKHAPOJAHOMY CIIIBTOBAPUCTBY B LJIOMY (Ti-
paTCcTBO, TEHOLIU/, anapTei, TepOPUCTUYHUN akT). BuHHa ocoba mpuTsIraeThes 10
KpUMIHAJIBHOI BiJMOBIJATIBLHOCTI HE CYJIOM OKpPEMOi Jep)KaBH, a MIKHApOIHUMU
cynamu (H-1, MibKHApOIHUM KpuMiHANbHUN ¢y, MikHapoaHi TpubyHanu no Pya-
H1 Ta kKoauiHiA FOrocnagii, ctBopenux pe3omtonisimu Paau besneku OOH;

3. MixHapoaHe MpaBO MOXKE CTBOPIOBATH IJIsi 0COOM MpaBa i 0OOB'SI3KH,
AK1 3aKpIIUIEH] B PI3HOMaHITHUX HOPMAaTHMBHO-NPABOBUX akTiB. HailBaxnuBimmmu
3 HUX € JKeHeBchbKa KOHBEHIIIS PO MOJIIMIIEHHS J0J1 MOpaHEeHUX 1 XBOPUX B Ji10-
yux apmisax 1949; Cratyt MixHapoaHoro BiicbkoBoro tTpuOyHany 1945 p.; 3ara-
JpHA Jekiapariis npas groauHu 1948 p.; KoHBeHIlis mpo nonepemKeHHs 3I0YuHY
TeHOILMY 1 MOKapaHHA 3a Hboro 1948 p.; JlogaTkoBa KOHBEHIIISl PO CKACyBaHHS
pabcTBa, pabOTOPTiBII Ta IHCTUTYTIB 1 3BMYAiB, NoA10HUX 3 pabctBoM 1956 p .;
KonBeHriist nmpo mosituyHi npaa xiHok 1953; BigeHchka KOHBEHIIIS TIPO KOHCYJIb-
CbKi 3HOCHHHU 1963; MiXKHapOAHUI NAKT NpO €KOHOMIYHI, COLIaIbHI 1 KyJbTYpHI
npaBa 1966; MixxHapoIHUI MAKT PO TPOMASIHCHKI 1 OJITHYHI nipaBa 1966; Kon-
BEHIIISI IPOTU TOPTYP Ta 1HIIMX >KOPCTOKHX, HETIOJCHKUX a00 TaKWX, 10 MPUHU-
KYIOTh T'JIHICTh, BUJIB MIOBOJIPKEHHS Ta okapaHHs 1984 p.

VY3aranpHI0I0YM HaBeIECHE, MO’KHA KOHCTATyBaTH, 1110 MPABOBUI CTATyC 1H-
IUBIJIA SIK Cy0'€KTa MIXHApOJHOTO MpaBa 3aJIMIIAETHCA AUCKYCIMHUM, OCKUIBKH
BIH HaJUIA€ThCs "0OMexeHO0" nmpaBocyO'ekTHICTIO. B pe3ynbrari NpuiHSITTS Be-
JIUKOI KUTHKOCTI MIKHAPOJHUX JOTOBOPIB, 1HIMBIA Nenani O6e3nocepeaHime i Tic-
HIIIE KOHTAKTY€ 3 MDKHAPOJHUM MPABOM, PO3LIMPIOETHCS OOCIT MOro MixkHapoI-
HOT TIPaBOCYO'€KTHICTh. TaKOX PO3MIUPIOETHCS KOJO MIKHAPOIHUX MPABOBITHO-

CHUH B sKHX (pi3nyHa 0c00a € YIACHHUKOM.
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AHI'JIOMOBHA CEKLIA 3 ITIPABO3HABCTBA

Mariana Dzyndra

Ivan Franko National University of Lviv

THE LIMITS OF JUDICIAL DISCRETION IN CRIMINAL PROCEEDINGS

1. Judicial discretion is a necessary institution of the justice administration.
The adoption of fair decisions in complex cases would be impossible without the
judicial discretion application. In the modern legal doctrine and law-enforcement
the issue of the judicial discretion is no longer controversial. However, there is a
debate on its other aspects, including the definition of the judicial discretion limits.
In particular importance of this issue arises in respect to criminal proceedings,
where rights and freedoms of individuals can be the subject to significant limita-
tions, and, therefore, need additional legal guarantees.

2. Freedom of judicial discretion without any limits turns into tyranny.
Thus, the US Supreme Court Justice William Douglas argued that "absolute discre-
tion kills more freedom than any other human creation”. A judge cannot make a de-
cisionthat lies beyond the allowed limits of the law, even if he or she considers
the particular decision to be fair. Each of the alternative decisions, that judge could
choose from, should be legal. The discussion among scholars and practitioners
on the concept, types and nature of the judicial discretion limits is open, despite the
general recognition of the judicial discretion limits necessity.

3. Judicial discretion limits in criminal proceedings are scopes of judi-
cial authority defined by legal norms in respect to which judicial decision in crimi-
nal proceedings is made discretionary. The judge has the right, which simultane-
ously serves as his duty, to make a choice of one (the right) from the number of
possible solutions. Moreover, the number and content of alternative decisions are
determined by the limits of judicial discretion. Without these limits the number
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of alternative decisions would be unlimited and depend only on the will of the
judge, therefore it would be judicial tyranny.

4. The scope of judicial discretion can be broad or narrow, depending on the
number of alternatives, from which the judge selects the best decision in the case, (A.
Barak). The number of such alternatives is significant for broad limits and a
judge needs to apply more activism and more detailed motivation for the chosen
option. When the number of alternatives is insignificant, the discretion isnarrow.

5. The legal doctrine proposes to divide the limits of judicial discretion
into external (objective) and internal (subjective). The external limits are primarily
legal norms, principles of law, generalization of judicial practice, decisions of
higher courts, with a character of judicial precedent — altogether they are called
“legal limits”. Moreover, factual circumstances, as far as they do not depend on the
will of the court, are external borders. Some scholars propose to refer goals and ob-
jectives of the criminal proceedings and legal means of specifying the discrete con-
cepts to the objective limits of the judicial discretion in criminal proceedings.

6. Internal limits of the judicial discretion are determined, first of all, by the
sense of justice and moral and ethical values of the judge. This list contains the
criteria of fairness, reflected in the judge's legal consciousness; concept of the legal
understanding inherent in the judge; judge’s understanding of his/her role in the le-
gal system, social and political effects of their judicial decision; judicial understand-
ing of the social relations that are the subject to the legal regulation; the general
meaning of the legislation on a particular issue, its essence and orientation; the ex-
tend of validity of each of the alternative options, etc.

7. Special attention should be paid to the place of the European Court
of Human Rights in defining the limits of judicial discretion in criminal proceed-
ings. According to the Law of Ukraine "On the enforcement of the decisions and
application of the European Court of Human Rights case law” Ukrainian courts ap-
ply Convention and Court’s case law as a source of law. Court's case law is a
means of supranational limitation of the judicial discretion. The European Court

of Human Rights in the case of Suominen against Finland (Suominen v. Finland Ne
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37801/97 p. 36, of 1 July, 2003) argues that although the national court has some
discretion on choosing arguments in a particular case and adoption the evidence
to confirm the positions of the parties, the authority is required to justify their ac-
tions by reasoning their decisions.

8. The topical issue of the limits of judicial discretion in criminal proceed-
ings is the determination of the optimal ratio between legally binding framework,
which restricts freedom of the judge, and the freedom of his judgments and deci-
sions. The importance of this issue arose because of the governmental policy
change toward strengthening the fight against corruption crime and proposed
amendments to the Criminal Procedure Code of Ukraine, regarding the procedure
and the grounds of the preventive measure in the form of bail to persons suspected
in corruption crimes. Under the current wording of the article 183 of the Crimi-
nal Procedure Code of Ukraine, the investigating judge, the court, deciding the
issue of the preventive measure application in the form of detention, shall deter-
mine the amount of bail, sufficient to ensure that the suspect, accused respect his or
her duties under this Code, except the following cases:

1)  Crimes committed with violence or threats of violence.

2)  Crimes that caused the death of a person.

3) Violation of the previous preventive measure in the form of bail by the
person to whom it was applied.

By their nature the corruption crimes do not belong to the first two
groups, consequently the application of the preventive measure in the form of
detention is possible only after the violation by the person the prior restraint in the
form of bail. However, corruption crimes, especially when committed by the person
who occupies a particularly responsible position, have a very high degree of public
danger. They cause the damage both to individuals and to the state. Due to the
frequent cases of violation the preventive measure in the form of bail, the amount
of which was considerably lesser than the amount of the damage, by persons,

suspected of committing corruption crimes, it is proposed to amend the Criminal
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Procedure Code of Ukraine and to endow the court with the right to use its discretion
to the preventive measure application in the form of detention instead of the bail in

particular cases.

Yuliya Stefanyuk

Ivan Franko National University of Lviv

THE CONCEPT AND TYPES OF REPRESENTATION IN LABOUR LAW

The issue of representation in labour law of Ukraine has acquired special
urgency with the emergence and development of a social dialogue in the labour
sphere. After all, social stability in the relationship among social dialogue parties
depends largely on who represents their interests and by what means.

Despite the different views of scholars regarding the institution of represen-
tation in labour law and absence of its legislative fixation in the current Labour
Code of Ukraine, the terms «representative» and «representation» are used in la-
bour law quite often, especially in the Laws of Ukraine «On Social Dialogue in
Ukraine», «On trade unions, their rights and guarantees of their activity», «On the
employers' organizations, their associations, rights and guarantees of their activity»
etc.

As for the concept of representation, it should be considered in the light of

the «representative» notion from which it derives. In general, a representative is a

person who represents and defends someone’s interests, ideas as well as social

views and beliefs of the person (a group of persons). Accordingly, representation

is interpreted through representatives and their exercise of legal actions to defend
the rights and interests of certain categories of persons or groups or even people in
general. Concerning the representation in labour law, the most comprehensive defi-
nition was given by scholar H.M.Nikolaychenko, who said that the representation

in labour relations is a multifaceted and broad concept and should be considered as
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a means of protecting both labour rights of employees and the rights and interests
of employers. In particular, representation has been also suggested to be interpreted
as a relationship, in which the representatives of the employees and employers as-
sist the parties to individual and collective labour relations in the realization of their
rights, obligations and interests.

However, these terms have not found yet a proper development in the sci-
ence of labour law. According to some scholars, there are no serious grounds for the
introduction and development of the institution of representation in labour law,
such as in civil law, as the previous one does not provide the replacement of the
subjects. Therefore, there is a suggestion that the delegation of authority by the em-
ployer or employees (the workforce) takes place in labour law but not the represen-
tation. Let me disagree with this statement: to my mind, it is necessary to distin-
guish the above concepts — «representation» and «delegation of authority». Delega-
tion has always quite distinct forms (order, command, employment contract etc.)
and is actually a certain distribution, redistribution of labour duties, that is not a
representation in the true sense. Instead, in case of a social dialogue in the labour
sphere, when considering individual and collective labour disputes, sometimes it is
more reasonable to talk about the representation in the labour sphere, but not about
the delegation of authority. The creation, modification, and termination of persons’
rights take place there, thus, inherent features of representation are provided for in
civil law as well.

For better understanding the concept of representation, we single out its fol-
lowing features:

v' it is the relationship, in which one individual (a representative) pro-
motes another (a person represented) in the acquisition and implementation of the
new rights and obligations of the latter in his/er relations with third parties;

v/ a representative acts in the interest and on behalf of the person repre-
sented, in relation to third parties;

v’ the content of his/er actions is determined by the powers;
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v' subjects of representation: a person represented, a representative, a
third party, who are united by powers as well as by actions of the representative;

v structure of representation includes an internal side (relationship be-
tween a person represented and representative) and external side (relationship
among a person represented, a representative and a third party);

In general, there are two types of representation in labour law: 1) represen-

tation of employees and 2) representation of employers. Representatives of em-

ployees in the system of social partnership are, generally, special organizations that
have capacity in the relations regulated by labour law — the trade unions. It should
be emphasized that the representation by the trade unions has a special character. It
is based on the law and is a legal representation that does not require any special
order and empowerment. Moreover, the main function of the trade unions should be
regarded as a protective one, whereas representative function is an auxiliary in pro-
tecting the rights of employees; it creates the appropriate conditions for the imple-
mentation of the protective function. In turn, organizations and associations of em-
ployers are the representatives of employers’ labour rights and interests.

Depending on the subjective criterion, the representation of employees is

divided into representation of the interests of under-age employees, persons

with disabilities as well as with reduced capacity for work etc. However, the

analysis of the current legislation demonstrates the imperfection of the legal regula-
tion of under-age employees’ representation in labour relations. In fact, the Juvenile
Service and other agencies protect the rights of under-age employees in job place-
ment or termination of employment contract but not during their labour functions

execution. Nevertheless, it’s rather important to protect the rights of juvenile em-

ployees, whose interests in the labour sphere should be represented by parents
(guardians). The employment of persons under the age of fourteen (juveniles) takes
place in the organizations of cinematography, theatre, theatrical and concert organi-
zations, circuses. But, unfortunately, national labour legislation doesn’t regulate the
labour relations of juvenile employees and the representation of their interests issue

in the labour sphere.
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It is also necessary to single out representation: 1) in the individual labour

relations and 2) collective labour relations. In the first case it goes about the im-

plementation of individual employment rights, including the rights that are the sub-
ject of individual labour disputes on various issues concerning the implementation
of the current labour legislation or creation of new or modified conditions of em-
ployment. On the contrary, in collective labour relations, representation is associat-
ed with the implementation of collective labour rights, which are the following: the
rights to collective bargaining, the rights to conclude collective agreements, the
rights to participate in managing the organization, the rights to resolve collective
labour disputes, including the right to strike and others.

Summing all it up, it’s worth reaching the conclusion: despite all the short-
comings and gaps in the sphere of labour relations, the system of representation
(the basis of which is the social dialogue relations) has formed and continues to de-

velop.

Ivan Chopyk

Ivan Franko National University of Lviv
ELECTRONIC EVIDENCE IN CIVIL PROCEDURE

Websites, social networks, emails, texts messaging, computer-generated or
stored documents — these new communications technologies challenge evidentiary
rules. Authentication of such evidence is perhaps the most difficult challenge as
courts seek to determine its admissibility.

Due to the enormous growth in electronic correspondence, electronic
writings (also known as e-evidence) have evolved into a fundamental pillar of
communication in today’s society. Electronic communications have revolutionised
how the world does business, learns about and shares news, and instantly engages
with friends and the family. Ninety-one percent of today’s adults use some form of

electronic communication regularly in their everyday lives. Not surprisingly,
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various forms of electronic evidence (i.e., e-evidence) are increasingly being used
in both civil and criminal litigations.

Civil procedural law provides that circumstances in the civil case are not set
in an arbitrary way, but only by the means of evidence foreseen by the law. A
comprehensive list of these means, which forms the rule of admissibility of
evidence in its broadest sense, is enshrined in ch. 2, Art. 57 of the Civil Procedural
Code of Ukraine. Specific external form of electronic evidence, unavailable for
direct human perception, sets the complexity of determining their place among the
means of evidence and the ambiguity of legal regulation in the world.

In the science of civil process, there are different views on the place of
electronic proof in the system of evidence-based activities. There are two basic
approaches:

1) representatives of the first approach believe that current sources of
information are covered by the known means of proof in terms of procedural law
and must be attributed to either material or written evidence.

2) The second approach is based on the fact that modern means of storing
information (video, photos, movies) have essential characteristics, which should be
reflected both in the material and procedural laws. Electronic documents cannot be
attributed to the traditional written documents, and other modern means of data
recording — to material evidence.

Civil procedural legislation of Ukraine attributes audio and video recordings
to the evidence, but does not include any electronic means of proof, despite the
spread in society of the electronic document workflow. In the context of the further
development of informational relations and e-commerce, this legal gap might be an
obstacle to the full implementation of international standards of justice by our state.

During trials, judges are often asked to rule on the admissibility of
electronic evidence. This could substantially impact the outcome of a civil lawsuit.
This unique form of evidence typically contains such categories:

1) Website Data;

2) Social Network Communications and Postings;
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3) Email;

4) Text Messages;

5) Computer Stored/Generated Documents.

As courts continue to grapple with this new electronic frontier, it is
Important to stress that electronic evidence is subject to the same rules of evidence
as paper documents. However, the unique nature of e-evidence, as well as the ease
with which it can be manipulated or falsified, creates hurdles to admissibility of
such evidence.

Information appearing on private, corporate and government websites is
often proffered as evidence in litigation. Printouts of the web pages must accurately
reflect the content and image of a specific web page on the computer.

Generally, information retrieved from government websites is self-
authenticating, subject only to proof that the webpage does exist at the
governmental web location. Because of the difficulty and inconvenience in case of
formal authentication was required and the slight risk of fraud or forgery, extrinsic
evidence of authentication is not required. However, it does not preclude the
opposing party from attacking the genuineness of the evidence. Newspapers and
periodicals may also be self-authenticating.

Many new types of communication, potentially relevant as evidence in civil
trials, are retrieved from social networks. Social networks permit their users to
share information with others. Users create their own individual web pages (their
profiles) on which they post personal information, photographs, and videos and
from which they can send and receive messages to and from others, whom they
have approved as their “friends.” Anyone can create a Facebook or MySpace
profile at no cost, as long as they have an email address and claim to be over the
age of 14.

Despite the novelty of social network-generated documents, courts have
applied traditional concepts of authentication under existing rules of evidence. The

key issue is typically one of authorship: Who authored/posted the document in
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question? Because of the increased dangers of falsehood and fraud with this new
type of medium, courts have imposed a heavier burden of authentication on social
network messages and postings.

Like internet evidence, email evidence also raises authentication issues. The
general principles of admissibility are essentially the same, since email is simply
another type of internet evidence.

Authenticity is often established by testimony of a witness who sent or
received the emails, in essence, that the emails are the personal correspondence of
the witness.

Like email, text message evidence also raises authentication issues. The
general principles of admissibility are essentially the same, since text messages are
another type of electronic evidence, namely, the use of a cell phone to send
personalized electronic text messages. Text messages sent between cell
communication users are treated the same as email for purposes of authentication.
Typically, such messages are admitted on the basis of identifying the author who
texted the message. However, mere ownership of the phone that originated the
message is not sufficient. As in authentication of email, authorship can be
determined by the circumstances surrounding the exchange of messages; their
contents; who had the background knowledge to send the message; and whether the
parties communicated by text message.

Electronic communications will continue to revolutionize how the world
does business and how individuals instantly engage with friends and family. E-
evidence is undeniably a critical new evidentiary frontier which has left both judges
and attorneys struggling to understand how the admissibility of this new
information fits into existing legal paradigms. Despite this uncertainty, one thing is
clear: the use of e-evidence will continue to play an ever-increasing critical role in
civil litigation. Because e-evidence can have a substantial impact during a trial, it is
vitally important for attorneys and the court to stay in touch with ongoing legal and

technological developments.
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POLYGRAPH COUNTERMEASURES

For as long as human beings have deceived one another, scientists have
tried to develop techniques for detecting deception and finding truth. As early as in
the twentieth century, these achievements reached a fundamentally new level by
developing and testing of methods based on psychophysiological regularities of
mental and emotional processes in human beings and their manifestations - expres-
sive, somatic (body language, gestures), as well as internal, visceral (changes in
heart rate, respiration etc.) responses. And it is the polygraph that is considered to
be the best known lie indicator resting on the aforementioned principle.

Perhaps the most serious actual problem with the practical use of the poly-
graph is the possibility that examinees might be able to decrease the test’s accuracy
by engaging in certain countermeasures, designed to produce non-deceptive test re-
sults. Particularly, a National Research Council (a part of the U.S. National Acad-
emy of Sciences) experimental research of 1994 showed that when people trained
to “beat the machine” were tested, almost half of them were able to fool even high-
ly experienced polygraph analysts.

In a narrow sense, prominent American scholars (Gordon H. Barland and
others) define countermeasures as “deliberate techniques that deceptive subjects use
in an attempt to appear non-deceptive when physiological responses are being moni-
tored during a psychophysiological detection of deception examination.” By contrast,
a broader definition describes polygraph countermeasures as simply as deliberate
techniques that may be used to “pass” a polygraph interrogation. Herewith, while de-
ceptive individuals employ countermeasures in order to appear non-deceptive, truth-
ful persons may also use them to protect themselves against a false positive outcome.

The applicability of countermeasures and their effectiveness can be ex-
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plained by the fact that the device does not “know” the truth, and serves merely as
the recorder of objective data, while its subjective analysis is performed by a hu-
man being — the polygraph examiner who determines the truthfulness or untruthful-
ness of answers using special techniques. Consequently, the name “lie detector”,
popular among the people, is not entirely correct regarding the polygraph.

Based on the above-mentioned peculiarities of polygraph lie detection, two
basic types of polygraph countermeasures shall be distinguished: behavioral and
chart-recording manipulations. Behavioral countermeasures are those methods that
an examinee can apply to influence the polygraph analyst, trying to appear honest
and truthful to him, while chart-recording manipulations will actually affect the
usual psychophysiological responses measured by the polygraph instrument.

As for specific kinds of countermeasures, a wide range of potential methods
has been suggested in both scientific and journalistic literature, and the effective-
ness of majority of these countermeasures has been examined by polygraph ana-
lysts for the purpose of prevention as well as by the examinees. The basic groups of

polygraph countermeasures include:

1) Chemical (pharmaceutical) countermeasures — the use of certain
chemical substances (externally or internally) that reduce the sensitivity of our
body’s sensors. The vivid examples of such methods are the following:

- the use of a small doze of alcohol or soft drugs, psychotropics or their ana-
logues on the day before polygraph testing;

- the use of medications belonging to the group of sedatives, tranquilizers or
beta-blockers shortly before the polygraph examination.

Consequently, the requirements for a successful use of chemical and phar-
maceutical countermeasures are as follows: their safety; individually chosen dos-
ing; invisibility (no odour or colour); lengthy action (as the polygraph questioning

may take several hours); stability.

2) Psychological countermeasures — the suppression of all or most of emo-
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tions in order that stress factors associated with a lie, did not cause significant psy-
cho-physiological responses. The basic principle of these methods lies in the fol-
lowing: a person in the course of their application answers all the questions auto-
matically, not paying much attention to their contents.

There are two key ways to manage mental state with the above-described
effect: a) total deconcentration (e.g. complete relaxation, mental disassociation,
hypnotic suggestion); b) attention management (production of mental images, a
“psychological anchor” technique as well as other attention-focusing techniques on
a particular object etc.). So let’s dwell upon some of the most popular psychologi-
cal countermeasures, such as:

- performing of mathematical calculations in one’s head as quickly as pos-
sible;

- alternatively, an examinee may think exciting, disturbing or even thrilling
thoughts (e.g. falling off a cliff, an encounter with a rattlesnake, robbery etc.), using
his or her imagination. In other words, to think of something that will make heart
race and cause an increase in blood pressure;

- lack of sleep for several days before a polygraph test leads to a half-
conscious state resembling trance. As a result, psychophysiological responses to
any question will be equally insignificant for the examinee. A similar effect also

can be caused by severe physical fatigue or exhaustion after several days of fasting.

3) Physical (mechanical) countermeasures are based on hidden straining
of certain muscle groups, designed to “block™ a response to lie, measured by the
polygraph (e.g. behaviors that produce pain before or during questioning, systemat-
Ic coughing, tongue twisting or pressing it to the palate, or other behaviors that pro-
duce muscle tension before or during questioning, such as pressing one’s toe to the
floor or contracting a variety of muscles in the body).

A common disadvantage of the aforementioned methods is that they are

quite difficult to hide from “prying eyes”, and their use requires some time and may
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cause unnatural delays of psychophysiological responses. The most commonly used
countermeasures of this type include:

- biting one’s tongue;

- breath control,

- perhaps the most widely-known, even “fabulous” countermeasure is the
tack-in-the-shoe (or a small but sharp nail). While this countermeasure, if properly
applied, can be effective, polygraphers have developed the so-called “counter-
countermeasures” for it (the simplest being to simply make the examinee remove

his or her shoes).

It should be noted that most methods of polygraph examination rely on
comparisons between psychophysiological responses to relevant and comparison
questions. Therefore, the key to passing a polygraph test is to produce stronger
physiological responses when answering control questions than when answering
the relevant questions. However, no less important is to identify the particular type
of a question properly.

In general, different studies suggest that chart-recording countermeasures
are more effective than behavioral ones and that a combination of both above-
mentioned methods is probably most effective.

The experienced polygraph analysts commonly claim to be able to detect
the use of countermeasures, both through their observations of the examinee’s be-
haviour, as well as through an assessment of the recorded polygraph chart. Some
countermeasures (such as the use of certain chemical substances) have broad be-
havioral consequences and should be relatively easy to detect. Whether polygraph
examiners can detect more subtle countermeasures or, more importantly, can be
trained to detect them, remains an open question.

Summing all it up, countermeasures have long been recognized as a distinct
threat to the validity and utility of the polygraph. Guilty examinees have incentives
to try to influence the examination in ways that reduce the likelihood that their de-

ception will be detected. Some examinees who have not committed crimes or relat-
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ed offenses, or who have little to hide, might nevertheless resort to countermeasures
with the intent to minimize their chances of false positive test results. However, the
foregoing strategy is not risk-free. Moreover, there is evidence that some counter-
measures used by innocent examinees can in fact increase their chances of appear-

Ing deceptive.

Julia Fedorchuk

Ivan Franko National University of Lviv

PRESENTATION OF PERSONS FOR IDENTIFICATION

The presentation for identification is a means of obtaining the criminalistic
information that has been known for a long time in the evidence collection practice.
By its content, it is one of the criminalistic identification types — the identification
by ideal reflection (mental image).

This investigative action consists in presentation of objects to an individu-
al, who saw them earlier, in order to establish their identity or group membership.
In the process of identification an individual observes the features of the object pre-
sented, compares and correlates them with ones those kept in memory and reaches
a certain conclusion about the existence or absence of identity or group member-
ship of the object.

The presentation for identification has elements of psychological activity
and is characterized by two processes:

1) Fixative process - memorizing of features and formation of certain ob-
ject’s image.

Memorizing of two groups of features — necessary and sufficient, is singled
out in this process. The totality of sufficient features allows to distinguish the object
of identification from general number of objects, and necessary features contain

image’s data, which is unique in the totality of features.
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Subjective as well as objective factors can influence memorizing and for-
mation of certain object’s image.

Subjective factors - the mental state of a person (fear, state of heat of pas-
sion etc.), physical state (disease, pain etc.), motivation of perception etc.

Objective factors — distance, weather conditions, lighting, foreshortening,
the duration of the event etc.

2) ldentification process — the use of these features in shaping the conclu-
sion about the existence or absence of identity or group membership.

The scholars distinguish two groups of identification — sequential and sim-
ultaneous.

Simultaneous identification — it’s a momentary match of object, presented
for identification, with mental image kept in memory. Sequential identification lies
in the following: an individual gradually detects and compares the features of the
presented object and the features of mental object.

Presentation for identification of a live person shall be conducted in the fol-
lowing cases:

1) an individual presented for identification wasn’t known to the identifying
person, nevertheless was observed by him in connection with a criminal event;

2) the identifying person knew the person presented for identification be-
fore, but is not able to inform the necessary data about her;

3) the person is well-known to the identifying one, but denies such an ac-
guaintance.

Procedural and other auxiliary actions that precede the presentation of a
person for identification:

1) Preliminary interviewing of the identifying person shall be con-
ducted.

In particular, an investigator, public prosecutor ask the identifying person
about outward appearance and characteristic signs of this individual, clothes, cir-
cumstances under which the identifying person saw this individual as well as other

facts that can characterize such an individual: for example, the peculiarities of
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speech, gestures, pace, and draw up a record thereon. The establishment of observa-
tion place, distance and time during which an observation was conducted, weather,
lighting has an important value. It is also necessary to find out the state in which
the identifying person was (state of fear, anxiety, heat of passion) closely, since it
could entail the distortion of reality or exaggeration of the objects seen.

2) The selection of other individuals for identification (at least three)
shall be carried out.

All individuals presented for identification should not have clear differ-
ences in age, outward appearance and garments. Respectively, individuals similar
In age, stature, features, hair color are selected.

3) Involvement of identifying witnesses.

Under p.7 of a. 223 of the Criminal Procedure Code, an investigator or
public prosecutor is required to invite at least two non-interested individuals (wit-
nesses of investigative action) for presenting a person for identification. Exceptions
relate to cases when an investigative action conducting is a subject to uninterrupted
video recording.

4) Determination of time, place and conditions for identification
presentation.

It’s important to remember that the earlier identification will be conducted,
the bigger possibility of obtaining credible information occurs. It is connected with
such an attribute of one’s memory to forget the perceived event gradually.

In most cases this investigative action is conducted in the investigator’s of-
fice, in other cases this issue is settled by an investigator, taking into consideration
the specific conditions, that shall be the most favorable for observation and com-
parison of the object’s features.

5) Determination of a necessary complex of scientific and technological
means (video recorders, photo cameras etc.).

The procedure of presentation for identification conducting is the following:
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I. Identifying witnesses, other participants (counsel for the defense, repre-
sentatives, specialists as well as other individuals presented for identification) walk
in; a person presented for identification is proposed to take any place among other
individuals presented for identification and their rights are clarified.

I1. An identifying person is invited to a room of identification participants’
location and is warned about criminal liability for knowingly false testimony (a vic-
tim, a witness) as well as for refusal to testify (a witness). An investigator (public
prosecutor) shall ascertain whether the identification conditions are satisfactory and
whether the features of all individuals are clearly visible; an identifying person is
proposed to look at the group of individuals, to identify and to explain the features
indicating the person.

I11. Ascertainment of existence or absence of identity or group membership
of the object. The object shall be photographed after the identification.

A stress should be made on the following:

1) it is forbidden to present one and the same person to several identifying
individuals simultaneously;

2) in cases of one person presentation for identification to several identify-
ing individuals in turn, the person presented for identification shall be given an op-
portunity to change his location among identifying witnesses;

3) presentation of several persons for identification to one individual shall
be conducted separately for each person presented for identification.

It should be pointed out that fixation of this investigative action and its re-
sults is the final stage of presentation for identification. The results of presentation
of a person for identification shall be fixed in the record that is to consist of the in-
troductory, descriptive and final parts. The record and its appendices shall be
signed by the investigator (public prosecutor) as well as by all participants of an in-

vestigative action.
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PROTECTION OF CORPORATE RIGHTS

With the introduction of the market economy in Ukraine and the possibility
of running one’s own business corporate law was formed. Corporate rights of an
economic organization member as well as their proper protection when violated are
the main institutions in this area of law.

The legal definition of corporate rights is given in Part 1 of Art. 167 of the
Economic Code of Ukraine (further — the EC of Ukraine), pursuant to which corpo-
rate rights are the rights of a person having his/her share in the authorized capital
(property) of an economic organization, including authority to participate in its
management, receipt of a certain part of profit (dividends) of this organization and
assets in case of its liquidation pursuant to the law, and other authority provisioned
by the law and statutory documents. Corporate rights are mainly determined by the
presence of one’s property participation in the authorized capital or formation of
corporation’s property. The main feature of corporate rights lies in the following:
their performance directly or indirectly is aimed at meeting the property interests of
their holders. The peculiar feature that singles out corporate rights into a separate
group of civil rights is that they express relationship between a partnership and its
members (founders) as well as between the members (founders) of the partnership
themselves.

Any dispute arising from the acquisition, performance and termination of
corporate rights and interests is called a corporate dispute. 60 per cent of all claims
concern the recognition of the general meeting decisions as null and void. The fol-
lowing categories of disputes are widely spread as well: disputes as to the share in
the authorized capital; concerning the annulment of statutes, amendments to the
constituent documents, disclosure of the information on the activities of the part-
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nership, dividend payment, recovery of some property costs, on pro rata basis con-
sidering one’s share in the authorized fund of a partnership, disputes relating to
withdrawal of a partnership member, suspension of membership or transfer of a
member’s share in the authorized capital.

Under paragraph 4 of p.1 of a. 12 of the Economic Procedural Code of
Ukraine (further- the EPC of Ukraine) economic courts have their jurisdiction over
such cases.

The issue of primary importance in the corporate rights’ protection is a clear
definition of the moment of their emergence. Accordingly, the Higher Economic
Court of Ukraine in its resolution of 25 February 2016, No 4, stipulated that upon
gaining ownership of joint-stock company shares or joining other legal entities, a
person becomes a holder of corporate rights. Therefore, decisions of legal entity’s
bodies shall not violate plaintiff’s corporate rights, if rendered before he or she
joined it or acquired its shares. The right to direct participation in the Limited Lia-
bility Company or Additional Liability Company is a non-property right of a per-
son, that a third party shall acquire only after joining the partnership. This shall be
confirmed by a relevant decision of the partnership members’ general meeting.
There is no any link prescribed in the law that connects the moment of emergence
of the right to direct participation in the Limited Liability Company or Additional
Liability Company with the state registration of the relevant changes. The only le-
gal consequence of the failure to enter the data into Uniform State Register is the
inability to refer to this right in a dispute with a third party, apart from cases when
the third party knew or should have known about it.

The main way of enjoying one’s corporate rights is participation in general
meetings and voting "for" or "against" during the decision-making process.

The decision, but not the minutes of the general meeting of members
(shareholders) of the legal entity can be recognized null and void. Moreover, deci-
sions of the general meeting and other bodies of a legal entity shall not be consid-
ered transactions under a. 202 of the Civil Code of Ukraine (further — the CC of

Ukraine). The abovementioned decisions are individual acts, i.e. official written
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documents that give rise to certain legal consequences, aimed at regulation of eco-
nomic relations and are of mandatory nature for subjects of these relations.

In this regard there are the following grounds for recognition of the general
meeting decisions as null and void due to the violation of direct provisions of the
law: 1) absence of quorum or inability to determine it when making a decision of
the general meeting; 2) rendering decisions of the general meeting on matters not
included on the agenda; 3) rendering decisions of the general meeting on matters
not included on the agenda in case when the consent of the present members of
general meeting was not obtained; 4) lack of the minutes of the Limited Liability
Company general meetings; 5) lack of the minutes of the Joint-Stock Company
general meeting signed by the chairman and secretary of the meeting.

The most common ground for challenging the general meetings decisions is
the absence of quorum. For example, in case of death (dissolution) of a Limited L.i-
ability Company or Additional Liability Company member, an heir (legal succes-
sor) inherits not the right to direct participation in the company, but the right to a
share in the authorized (aggregate) capital. The authority to decide whether the heir
(legal successor) can join the Limited Liability Company or Additional Liability
Company membership belongs to the general meeting. A challenging issue in this
regard is determination of the quorum of the general meeting. Therefore, it is nec-
essary to take into consideration that the votes that fall on the share of the deceased
(dissolved) member are not taken into account when voting on the admitting of the
heir or successor to the company membership, as well as when determining the au-
thority to make this decision or while resolving other issues.

Consequently, among numerous corporate rights the right to participation in
general meeting and making relevant decisions is one of the most important. One
must be very careful, since any mistake while determining the general meeting
agenda may lead to the recognition of the decision of a general meeting invalid and
result in various legal consequences. That is why the corporate rights protection is

of paramount importance and provides the opportunity of proper functioning of any
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organization as a whole.

Bohdana Senchyshyn

Ivan Franko National University of Lviv

INTERNATIONAL PROTECTION OF RELATED RIGHTS

Intellectual property law is a subject to protection both on national and on
international levels. Conventions regulating relationships among copyright law
subjects have been elaborated since XIX century. Scientific and technical progress
of XX century led to expansion of the copyright law protection objects and caused
a need for development of the new international intellectual property protection
forms. As a result, the World Intellectual Property Organization (WIPQO) was
established in 1967. It serves as an administrative body for Berne Union
simultaneously. Intellectual property covers copyright as well as related rights that
belong to performers, phonograms producers and broadcasting organizations.

International instruments regulating the field of related rights are the
following:

« International Convention for the Protection of Performers, Producers
of Phonograms and Broadcasting Organizations. (Rome, October 26, 1961);

«  Convention for the Protection of Producers of Phonograms against
Unauthorized Duplication of their Phonograms (Geneva, October 29, 1971)

« Convention Relating to the Distribution of Programme-Carrying
Signals Transmitted by Satellite. (Brussels, May 21, 1974)

«  Treaty within CIS on cooperation in the field of copyright and related
rights protection (September 24, 1993; united 11 states)

«  Treaty on cooperation concerning suspension of wrongdoings in the

field of intellectual property (Moscow, March 6, 1998)

The objects of related rights are the following: performances, phonograms,
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broadcasting and other objects mentioned as follows by the national laws.

The basis upon which the protection is granted differs according to the
subjects. The protection of performer’s rights is provided for in Article 4 of the
Rome Convention if one of the following conditions exists: the performance takes
place in another Contracting State; the performance is incorporated in a
phonogram, which is protected by the Convention; the performance, not being
fixed on a phonogram, is carried out by a broadcast protected by Convention.

The basis upon which the protection is granted to phonograms producers is
fixed in Article 5 of the Convention. The protection criteria are producer’s
nationality, the place of first fixation and the place of first publishing. The Geneva
Convention recognizes only the criteria of phonogram producer’s nationality.

The basis upon which the protection is granted to the broadcasting
organizations are foreseen by Article 6 of the Convention. Any of these conditions
shall be followed: the headquarters of the broadcasting organization is situated in
another Contracting State; the broadcast was transmitted from a transmitter situated
in another Contracting State.

Principle of nationality is fundamental in the field of related rights. It is
complemented by the requirements of the minimum scope of rights granted to the
performers, phonograms producers and broadcasting organizations. The Geneva
Convention contains general obligations on protection of the interests that belong to
phonogram producers from other Contracting States from copying without their
permission and from importing such copies for dissemination among the public.
Such protection may be implemented in any legal way on the discretion of a
Contracting State either by granting copyright or another similar right or by
protection from unfair competition and appliance of penal sanctions.

The minimum term of protection is equal to 20 years, calculated from the
last month of last year when the record was made. If a country requires compliance
with formalities as a condition of protecting related rights in relation to

phonograms, these are fulfilled if all commercial copies of the published



196 “AxmyanvHi npooemMu npae A0OUHU, 0epIHcas ma npagoeoi cucmemu’”

phonogram or its packaging bear a notice consisting of the symbol “P”,
accompanied by the year date of the first publication. If the copies or their
packaging do not identify the producer or his licensee, the notice shall also include
the name of the owner of the rights or the producer and, if the copies or packaging
do not identify the principal performers, the notice shall also include the name of
the person who owns the performers’ rights.

Consequently, the protection of related rights is a well-formed process
established as a result of technical development and a need to fill the gaps in the

international instruments that regulate intellectual property law domain.

Khrystyna Nykeruy
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THE CORPORATE CONFLICT “50:50”: LEGAL WAYS TO REACH A
COMPROMISE

If two members take the decision to create a company with the equal share
division, they should be ready to face the risks and problems in the process of con-
ducting their economic activity. The most controversial is the issue of the company
founded by two persons, who possess equal shares, when one of the members, ig-
noring the notice of the general meetings of the company, does not attend the gen-
eral meetings of the company, or when there is no information about such a mem-
ber of the company. At first glance, the situation seems to be not completely hope-
less, because at least two variants of its solution are obvious: to remove the "unfair"
shareholder from the company or to go to court to protect your disputed rights or
interests.

Further we consider these two variants more in detail:

1. The removal of an ""unfair’ shareholder from the company.

In order to initiate the removal of the shareholder from the company, it is
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necessary to pay attention to the provisions of Art. 59 of the Law of Ukraine "On
Business Associations” (further — the Law) it determines that the issue of the re-
moval of a shareholder from the company is within the competence of the general
meetings of the company. Under Art. 60 of the Law, the general meetings of the
company are considered to be valid if the present shareholders (representatives of
the shareholders) in the aggregate own more than 60 percent of the votes.

It appears from the above-mentioned, if the shareholder, whose share is
more than 50 percent in the authorized capital of the company, does not come to the
general meeting, it is impossible to hold the general meeting, since the quorum will
not be reached (under Art. 60 of the Law). The question arises: how a "fair" share-
holder of the company can protect his rights, if the current legislation of Ukraine
does not regulate this issue. In this case, when the conflict can not be resolved
peacefully and there is no answer in the law, obviously, you need to go to court to
protect your rights.

2. Recourse to court to protect one’s rights.

According to p. 1, Art. 64 of the Law the issue of an "unfair" shareholder
removal is within the exclusive competence of the general meetings and it is un-
solvable judicially because it would mean interference into the competence of the
superior body of the company.

Unfortunately, the Constitutional Court of Ukraine (in its Decision No. 1-rp
/ 2013) suspended the constitutional proceedings as to official interpretation of the
provisions of Art. 64 of the Law, having found the constitutional petition not in
conformity with the requirements prescribed by the Constitution of Ukraine and the
Law of Ukraine "On the Constitutional Court of Ukraine."

Because of the improper legislative regulation of such problems, the judicial
practice shows that the shareholders, as a rule, choose an illegal way of solving this
conflict. In most cases, a "fair" shareholder convenes an illegitimate general meet-
ing of the company, and solely decides on the share re-allotment by amending the

Articles of the company by taking the decision to remove an "unfair shareholder
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from the company. But since, the illegitimate general meeting is a direct violation
of the legislation of Ukraine, the state registrar, in his turn, shall refuse registration
of any changes to the Articles of the company.

Undoubtedly, the positive news was signing on November 24, 2015 (by the
President of Ukraine) of the Law of Ukraine No. 816-VIIl «On Amendments to Ar-
ticle 60 of the Law concerning the quorum reduction of the general meeting mem-
bers of a limited liability company ". Under the proposed changes, the general
meeting are considered to be valid if the members (or their representatives) owning
in aggregate more than 50 percent of the votes, attend the general meetings of the
company.

Therefore, it’s worth emphasizing that the only legitimate way to solve this
conflict, is an inalienable right of every person or citizen to apply to court for pro-
tection of his/er rights and freedoms. Thus, in my view, the exclusive competence
of the general meeting shall not serve as ground for restricting the right of a "fair"
shareholder to judicial protection.

Summarizing the above mentioned, despite some deficiencies in the current
legislation of Ukraine, we can observe the positive developments towards the set-
tlement of the named issues at the legislative level. In the near future such conflicts
will only be the matter of the scientists' debates within the history, but not the real

problems of economic entities, which, unfortunately, they face nowadays.

Olena Kandya

Lviv National University after lvan Franko

ACKNOWLEDGEMENT OF AN ACTION IN CIVIL PROCEEDINGS

If a letter of civil judicature stems from legal norms per se, then its spirit is
possible to be comprehended mainly due to the principles of the latter. It is widely
accepted to include to the list of such principles the following ones: competitive-

ness, dispositiveness, orality and immediacy of judicial hearing. The main attention
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Is to be paid to the principle of dispositiveness, considering its fundamental mean-
ing for the mechanism of initiation, running and completion of civil procedure.

However, the aforementioned principle does not belong to the constitutional
ones, this legal category is comparatively common for national civil legislation. As
it is known, the key sense of dispositiveness in the limits of civil judicature is em-
bodied in the hearing of cases exclusively on appeals of natural or legal persons,
within declared claims and submitted proofs (it is determined by art. 11 of the Civil
Procedural Code of Ukraine). Apart from it, dispositiveness also includes the right
of the parties of civil proceedings to dispose of their material and procedural rights,
the realization of which for the defense of rights and safeguarded interests has the
direct influence on the dynamics of the judicial process.

Unfortunately, the role of principles is often limited to a solely ornamental
function, when even legislative fixation, perfect from legal point of view, does not
mean its practical implementation. Nevertheless, the principle of dispositiveness
has absolutely reached its practical embodiment, as discretional disposition of the
parties and other participants of civil proceedings with their rights is the direct re-
flection of dispositiveness.

In particular, the parties, who in contradistinction to other participants, have
not only general rights (e.g. to get acquainted with the papers of the case, partici-
pate in court sessions, submit evidence etc.), but also administrative rights, which
are divided between the parties not in an occasional, but rather strictly balanced
scope. In fact, the right of a plaintiff to file a lawsuit is corresponded with the right
of a defendant to retaliate, or submit a counterclaim, whereas the right to reject an
action is like an equivalent of the right of defendant to acknowledge an action,
which namely is the main subject of our consideration.

In order to understand the legal nature of this administrative right it is ad-
visable to define its key features. Firstly, the unique subject, who is granted with
such a right — namely, under the rule without any exceptions or alternatives, it is,

without doubt, the defendant. It is explained with the fact that plaintiff’s action is
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addressed to him as to the subject, who allegedly violated, disputed or did not rec-
ognize his rights or legal interests, hence, exclusively the defendant is entitled ei-
ther to use the adversary character of the civil proceedings and prove illegality of
the declared claims or to acknowledge the action.

Secondly, the form of realization of such a right usually belongs to the main
distinguishing features as well. Under the art. 174 of the Civil Procedural Code of
Ukraine, the defendant is entitled to announce such a decision in an oral form as
well as to define such a position in writing. The one and only difference lies in the
following: submitted written documents are compulsory to be added to the case ma-
terials.

The next feature, clarifying of which is necessary for the understanding of
the analyzed administrative right phenomenon, is the time limit for its realization.
The Civil Procedural Code defines that acknowledgement of an action is possible
during the judicial hearing, and that fact vividly underlines the dispositive character
of this right.

In order to cause necessary legal consequences, which are to be analyzed
further, the acknowledgement of an action is to include unconditional recognition
of the declared claims as inarguable. It is explained by the existence of a very simi-
lar, as it may seem at first glance, legal institute, namely — the acknowledgement of
separate claims, which, however, causes different legal consequences.

This legal nuance is emphasized by the Supreme Court of Ukraine in the
Plenum Resolution “On the application of civil procedural norms, which regulate
the proceedings before court hearing”, where is noted that it is important to distin-
guish the acknowledgement of an action and acceptance of separate claims, which
under the art. 61 of the Civil Procedural Code of Ukraine, releases the plaintiff
from proving such recognized claims.

In other words, the defendant is not deprived of the right to accept an inar-
guable character of some separate claims, but in such a case, the court is not enti-
tled, for instance, to separate proceedings, and to take the decision in the part of the

accepted claims and to continue judicial hearing concerning the unrecognized ones.
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It means that if the defendant accepts separate claims, the reduction of the scope of
unproven circumstances takes place, as accepted demands are merely excluded
from the scope.

Naturally, the acknowledgement of an action results in different conse-
guences of legal character, in particular, as a rule, the next step is the court decision
in favour of the plaintiff. Not absolute character of the aforementioned consequence
Is explained by necessity of the court to clarify for the parties the legal result of
such a decision that may be unexpected for a person, who is unaware of legal nu-
ances.

Moreover, the court is also obliged to verify the legality of such administra-
tive right realization by a defendant — namely, to examine whether the acknowl-
edgement of an action does not violate the rights, freedoms and interests of other
persons. Furthermore, if such a decision is taken by the party’s representative, it is
obligatory to verify his delegated authority. In case of action’s acknowledgement
by a legal representative, it is worth examining whether such actions do not contra-
dict the interests of the represented person.

As aforementioned Plenum Resolution of the Supreme Court of Ukraine
states, a specific order shall be followed if the party of the defendant is represented
by more than one person. Indeed, the decision of action’s acknowledgement is pos-
sible exclusively if there is the consent of all defendants.

As the established court practice illustrates, the institute of acknowledge-
ment of an action is highly demanded and crucially important: the principle of dis-
positiveness is vividly reflected. In addition, legally established demands for the
verification of lawfulness of such administrative right realization help avert possi-

ble violations or abuses.



202 “AxmyanvHi npooemMu npae A0OUHU, 0epIHcas ma npagoeoi cucmemu’”

Zorjana Shcherba

Lviv Ivan Franko National University

CONNECTION BETWEEN CRIMES AND NON-CRIMINAL ACTIONS

The probability of such consistencies has led several researchers to seek
general models of criminal behavior that would clear and predict such differences.
Canter and Fritzon’s in 1998, Bennell in 2000 developed the criminal consistency
argument outlined by Canter (1995), according to which crime is considered as an
extreme form of non-criminal activity, and is likely to reflect variations that occur
in ordinary day-to-day interpersonal activities. They examined the abuse of chil-
dren and asserted that the variations in the forms of abuse would be in line with the
variations in the more ordinary interactions between adults and children. They also
suggested that the structure found in Multi-Dimensional Scaling (MDS) analyses of
child abuse could be a variant of the circumflex model reported by Schaefer (1979)
in his study of variations in maternal behavior. The results of their study show that
the coercive basis of child abuse typically mirror different forms of control and the
exploitation of trust that normally occur in ordinary adult-child relationships.

However, these studies are, of course, not alone in generating classification
schemes for considering offenders. Some very valuable clinical studies have been
carried out (Prentky et al 1985, Grubin and Kennedy 1991). Though, such studies
often combine the characteristics of the offender with aspects of their actions in
ways that reduce the possibilities for inferring one from the other. Future researches
are considered to build stronger connections between these clinical studies and
those carried out in the context of offender profiling.

There are different types of consistency between the aforementioned ac-
tions, singled out by researchers in this very sphere. The most widespread ones are:

e behavioral consistency

e  gpatial consistency

Behavior consistency lies in the following
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If any offender commits a series of crimes, some questions arise concerning
the consistency across them that can be used to understand the offender identity. It
is closely related to the issue of reliability in all forms of psychological measure-
ment. It is also a key problem in many police investigations — how to determine,
which of a number of offences the same person has committed. In a detailed study
Grubin et al (1997) has analysed about 470 cases of sexual assault, committed by
210 offenders. He used a cluster s to show that offenders tended to have similar
criminal styles. He has done this by dividing crimes into different parts:

» the form of control;

»  the nature of the sexual activities;

»  the mode of escape;

»  the overall nature of the crime.

Each of these has been examined then to determine whether offenders tend-
ed to be consistent in each of these aspects.

The consistencies Grubin et al. (1997) found are an important contribution
to the nowadays understanding of criminal behavior, but the problem lies in the fol-
lowing: the radex model illustrates that there is a risk that their results are influ-
enced by relationships between the different components of the offence. The radex
model also raises the possibility that the consistencies found are the product of the
frequencies in offensive actions rather than co-occurrences across offenders.

Spatial Consistency

These studies show, therefore that while the individual actions of an offend-
er may not all be the same in different crimes, the themes that characterize those
crimes may often be reasonably consistent. Conceptually, it could be regarded as
the offenders operating within a limited conceptual space, as can be defined by an
area of an MDS configuration.

Brantingham and Brantingham (1981) summarized the literature indicating
the limited area over which many offenders operated. Canter and Gregory (1994)

argued that the likely success of these models was a function of whether the of-
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fender was a ‘commuter’ or a ‘marauder’. The latter tended to use some fixed base,
often their home, as a focus for their activities. This means that gravitational mod-
els can be developed to derive the likely location of the home from knowledge of
the location of their crimes. By contrast, those who ‘commute’ into an area to
commit their crimes are less open to having their home location modelled.

There are interesting similarities between the role of daily activities in the
spatial behavior of ‘marauding’ offenders and the view that crime is a reflection of
the non-criminal activities of offenders. It corresponds well to the routine activity
theory of crime (Clarke and Felson ,1985), which is usually applied to instrumental
crimes such as burglary. However, the spatial studies tend to have been of serial
rapists and killers, indicating that at least in the choice of location these criminals
often draw on their daily routines in some logical way.

In conclusion, the considerations above show that there is a significantly
growing understanding of the forms of differentiation, being valid to make between
crimes and non-criminal actions. These distinctions appear in some circumstances
to reflect other aspects of a criminal’s life besides the particular crime they have
committed. This provides a reasonable basis for hypotheses about the association
between actions in relation to a specific crime and other characteristics of an of-
fender. The researches about different types of the connection between crimes and
non-criminal actions — behavior and spatial consistency — would definitely contrib-
ute to the understanding of the nature of a crime, as well as the characteristics of a
criminal. Therefor these researches will considerably assist the process of crime in-

vestigation.



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 205

Taras Shmyh

Ivan Franko National University of Lviv

CERTAIN ASPECTS OF FUNCTIONING OF THE INTERNATIONAL
CARD PAYMENT SYSTEMS VISA AND MASTERCARD IN THE
TEMPORARILY OCCUPIED AUTONOMOUS REPUBLIC OF CRIMEA
AND THE CITY OF SEVASTOPOL

On December 22, 2015 the Office of Foreign Assets Control of the US
Treasury Department (OFAC) made the decision to expand sectoral sanctions im-
posed against certain individuals - citizens of the Russian Federation and resident
and non-resident legal entities, final beneficiaries of which were citizens of the
Russian Federation. The official US Treasury report states the following: “Today's
decision has been made to demonstrate the US commitment to seek a diplomatic
solution to the crisis in Ukraine, keeping Russia under sanctions”.

This sanctions list includes, in particular, several financial and banking in-
stitutions, which actively carried out activities on the territory of the annexed Cri-
mean peninsula, such as “GenBank”, “KraylnvestBank”, ‘“Verkhnevolzhskyi
Bank”, “Sevastopol Marine Bank™, “Mosoblbank™ , “BTB Ukraine” and popular in
the CIS territory the electronic payment service “Yandex. Money™.

At the same time some domestic and pro-Russian mass media started to re-
port certain problems with the cash withdrawal operations in the Crimean Republic:
inability to recharge mobile accounts using mobile terminals; massive complaints
concerning the refusal to accept plastic credit cards in retail outlets. Later, the offi-
cial media of the occupied peninsula spread the information about disconnection of
the abovementioned banks from international card payment systems Visa and Mas-
tercard, which, in their opinion, was directly linked to the recent expansion of sec-
toral sanctions against the Russian Federation. In the same vein, Sergey Aksenov,

the self-proclaimed chairman of The Council of Ministers of the Autonomous Re-
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public of Crimea, on his Facebook page wrote that «Visa and Mastercard card
payment systems have never been called for and will never be called for by the
Crimeans.” On the other hand, it should be noted that these messages bore an in-
formal character, as no references to any information sources or regional offices of
Visa and Mastercard payment systems were provided. Nevertheless, in less than a
month, in January 2016, the press service of the Russian "Genbank” made the first
official statement on the restoration of functioning of the Visa and Mastercard
payment cards (issued by the Russian banks) in the annexed Crimean Republic.

In the light of the above-mentioned, it is worth mentioning that the US
Treasury sectoral sanctions list (Www.treasury.gov/resoury/sanctions/) includes on-
ly enumeration of legal entities and individuals, that fall under the inclusion on so-
called "black" sanctions list (SDN list) and says nothing about the content and di-
rection of the sanctions.

However, the Executive order of the US President Barack Obama No.
13685 dated November 19, 2014 under the title “Blocking Property of Certain Per-
sons and Prohibiting Certain Transactions With Respect to the Crimea Region of
Ukraine” appears to be more informative in terms of the nature of the restrictions
imposed. It says « in order to take additional steps to address the Russian occupa-
tion of the Crimea region of Ukraine... the US President.... prohibits virtually all
direct and indirect transactions (including financial, trade, and other commercial
transactions) by U.S. persons or within the United States to or from Crimea unless
authorized by OFAC or exempted by the statute”. Still, the necessity to terminate
the functioning of the international card payment systems Visa and Mastercard is
not directly mentioned in any official document. From my perspective, under such
conditions the following questions arise: 1. Were Visa and Mastercard card pay-
ment systems forced to terminate their functioning on the territory of the annexed
Crimean Peninsula because of the sectoral sanctions imposed? If so, how was it
possible to resume their work so quickly?

The point is that, it is almost impossible to obtain any official information

on this issue directly from the official Visa and MasterCard representatives as offi-
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cial websites of these payment systems (www.mastercard.com; www.visa.com) are
focused exclusively on customers™ support and do not provide any alternative
methods of communication: they do not give any information by responding to a
request or application. In particular, the Visa customers™ service recommends to
address any questions to the bank or says that information other than contained on
their official website is considered confidential.

The position of the National Bank of Ukraine concerning this problem
lacks clarity and supposedly lies in the following: “Under the NBU Board Resolu-
tion No. 466, dated 6 August 2014, all kinds of financial transactions in the residen-
tial areas that are not under the control of Ukrainian authorities, are suspended”.

Only official response from the Central Bank of the Russian Federation No.
45-1/07, dated 18 February 2016, helps us to shed some light on this problem: «In
order to secure functioning of the international payment card systems, technology
that allows to serve payment cards of international payment systems in the Repub-
lic of Crimea was designed by the joint-stock company "National system of pay-
ment cards (the NSPC). The decision concerning the preparedness to use this op-
portunity is to be taken by the credit organizations alone". Moreover, it is interest-
ing to know that the NSPC joint-stock company (the Central Bank of the Russian
Federation owns 100% shares of this company) appeared in July 2014 as an artifi-
cial structure, designed to secure the independent functioning of the international
payment systems in the Russian Federation in the event of imposing financial sanc-
tions against Russia. According to the developers of the system, it serves as a
"powerful tool for maintaining economic sovereignty of the Russian Federation"
and aims to "ensure uninterrupted transactions by using the credit cards of any
payment system in Russia”.

Thus, the introduction of the NSPC is considered to answer the question
why nowadays the payment cards Visa and MasterCard issued by Russian banks
are still in service on the territory of the annexed Crimean Peninsula, despite

powerful financial sanctions imposed by the US Treasury Department. Analysis of
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the main NSPC work principles, provides an opportunity to understand that this
system is in fact considered to be an intermediary center of transactions, analyzing
the data collected in a way that Visa and Mastercard just do not have access to any
information about specific issuing banks (including information about their territo-
rial identity).

It seems to me, that the statement of Sergey Aksenov, a self —proclaimed
chairman of The Council of Ministers of the Autonomous Republic of Crimea that
we «have never called for Visa and Mastercard” was hasty. Let's just consider how
many efforts have been directed to the restoration of these systems in the Crimea,
and how much attention was paid to this issue in the pro-Russian media.

Visa and Mastercard were and are called for by the Crimeans. Therefore,
the occupation authority has done everything to resume their work on the territory
of the annexed Crimea as quickly as possible. Additionally, clarification of the sen-
sitive "painful” points of the financial system can increase the adequacy of the situ-

ation perception and develop appropriate responses to it.

Vasylyna Belo

Ivan Franko National University of Lviv

THE RIGHT TO LIFE AS PERSONAL NON-PROPERTY RIGHT OF A
NATURAL PERSON

The right to life is the most important and valuable among personal rights
and freedoms of a human, it is natural and inalienable. As Prof. N. |I. Matyzov as-
serts, «the right to life is the first fundamental natural right, without which all other
rights are meaningless».

The right to life is protected by international and national legal acts. It was
first proclaimed in art. 3 of the Universal Declaration of Human Rights (1948). Be-
sides, the right to life is foreseen in Art. 2 of the European Convention on Human
Rights (1950), Art. 6 of the International Covenant on Civil and Political Rights
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(1966), Convention on the Rights of the Child (1989) and in other international
acts. For the first time in Ukraine the right to life was fixed in the Constitution of
Ukraine. According to Art. 27 of the Constitution each person has an inalienable
right to life. The content of the right to life is specified in the Chapter 21 of the Civ-
Il Code of Ukraine. The first article of this chapter is devoted to the right to life. In
particular, Art. 281 of the Civil Code of Ukraine stipulates that a natural person has
the inalienable right to life.

Considering the right to life, it is noteworthy to pay attention to rather a
controversial issue: the moment of life beginning. That is whether the right to life
occurs from the moment of conception, at a certain stage of prenatal development
or at birth.,

Art. 25 of the Civil Code of Ukraine envisages that “the capacity of a natu-
ral person occurs at the time of her birth and ends at the time of her death". Never-
theless, in this very article it is stated that in cases established by law the interests
of a conceived but not born child are protected. It should be noted that this provi-
sion applies to inheritance relations and that only at birth a natural person can real-
ize a full range of rights related to inheritance. Thus, the content of this article does
not imply that the right to life originates from the moment of conception. Another
proof is Art. 1222 of the Civil Code of Ukraine, according to which heirs to the will
and the law can be natural persons who are alive at the time of opening the inher-
itance, and persons who were conceived during the lifetime of the testator and born
alive after the opening of the inheritance.

The European Court of Human Rights also holds the position that foetus is
not endowed by any subjective rights, that is reflected in the case of "Vo v.
France". In the Court's view, the potential ability of an embryo to become a human
requires protection in the name of human dignity, but it is not required to consider
him as a natural person who has the right to life in the sense of Art. 2 of the Euro-
pean Convention on Human Rights.

Thus, the right to life is legally considered to occur with the birth of a child.
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This is due to the fact that only a human being can exercise his/her rights. Accord-
ingly, the moment of birth must be related to the moment of live birth.

In respect of the right’s to life content, it should be noted that the Civil
Code of Ukraine does not determine the specific powers of the subject, but provides
for a number of guarantees of the right, namely in pp. 2-7 of the Art. 281 of the
Civil Code of Ukraine.

One of the guarantees of the right to life is a prohibition to meet the request
of a natural person for termination of his/her life as it is provided for by part 4 of
Art.281 of the Civil Code of Ukraine.

It should be noted that in part 3 of Art. 52 of the Law of Ukraine "Funda-
mentals of Ukraine's Legislation on Health Protection™ it is foreseen that medical
workers are prohibited to perform euthanasia - a deliberate accelerating of death or
putting to death of a terminally ill person in order to bring to an end his/her suffer-
ings. The concept of euthanasia is characterized by such main features: 1) the pa-
tient should continually feel unbearable suffering caused by an incurable disease; 2)
not each person can terminate somebody's life or accelerate but only a special sub-
ject — a medical worker; 3) such an activity is consciously carried out by a medical
worker in the form of action or inaction, with the prediction of the consequences of
such actions; 4) the patient must insistently and repeatedly express his desire to die,
or in case he/she is unable to clearly express his/her will, the request must come
from his/her close relatives; 5) the sole purpose of euthanasia is to stop the suffer-
ings of the patient;

6) the patient or his representative is to be completely, objectively and time-
ly informed of the consequences of such an interference; 7) the patient's death is the
consequence of euthanasia. As we see "the right to die" is prohibited by law in
Ukraine. In fact, the issue of establishing priority between the right to life and the
right to dignified death is the subject of intense debate today. Despite the experi-
ence of foreign countries, the introduction of ability to terminate life at the request
of a natural person in Ukraine is at the moment impractical and can lead to negative

consequences. Moreover, the permission to use euthanasia with high confidence
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can become a hindrance in finding new and effective ways and means of treating
patients and also lead to pressure on the disabled, the elderly and terminally ill peo-
ple. Furhermore, this way of deprivation of life can become a means of committing
crimes, Killing the elderly, disabled, terminally ill, the treatment of whom is too
costly, as well as the cause of medical staff bribery, abuse of office, fraud etc.

Another element of the right to life is the right to abortion, foreseen by part
6 of Art. 281 of the Civil Code of Ukraine. Art. 50 of the Law of Ukraine "Funda-
mentals of Ukraine’s Legislation on Health Protection™ says that artificial abortion
can be carried out at the request of women in health care institutions during the
pregnancy period not exceeding the term of 12 weeks. In cases prescribed by law,
abortion can also be performed during the pregnancy period (from twelve to twen-
ty-two weeks) by medical or social indications. These provisions reaffirm the fact
that the embryo is not considered as a subject of the right to life, while the possibil-
ity of abortion is a way to ensure the right to life and health, and interests of a
woman.

The right of an adult woman or man to carry out treatment programs of as-
sisted reproductive technologies (ART), defined by part 7, Art. 281 of the Civil
Code of Ukraine is one more component of the right to life. ART are the methods
for infertility treatment, in which the manipulations of reproductive cells, the pro-
cesses of fertilization and embryo transfer to the uterus of the recipient are carried
in vitro. The usage of artificial insemination and embryo implantation, (a. 48 of the
above Law), is performed under medical prescriptions of a full age woman, as well
as with written consent of the spouses, assuring anonymity of the donor and saving
medical confidentiality.

Though it is controversial to subsume the right to abortion, artificial insem-
ination and embryo implantation to the right to life by a legislator. For instance,
Prof. Maleyina notes that such rights can be inherent only to parents, not as integral
part of the right to life, but as the authority of the right to health. This statement is
partially true, but by fixing these elements of the right to life, the legislator makes
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an emphasis on the demarcation of the right to life subjects as well as on the ability
of abortion and artificial insemination, since the right to life of a natural person and
realization of the interests are associated with it.

In conclusion, the right to life is a fundamental, natural and inalienable, the
most important among personal non-property rights of a natural person. The guar-
antees for its full implementation are provided for by international acts and Ukrain-
lan legislation. The meaning and understanding of the constituent elements of the
right to life requires further study and improvement. The search for effective ways
of ensuring the right to life should be a reference point for further scientific re-

searches and their subsequent implementation by the legislator.

Kate Savka

Ivan Franko National University of Lviv

THE CONTENT OF THE RIGHT OF OWNERSHIP

The subject of civil law performs certain actions concerning property be-
longing to him when entering to civil relationships. This belonging of property can
be characterized as ownership or the right of property. The third book of the Civil
Code of Ukraine is devoted to this legal institution. The norms regulating property
relations can also be found in other legal acts, namely the Constitution of Ukraine,
the Land Code, the Family Code, the Economic Code of Ukraine, Laws of Ukraine
"On privatization of property of state-owned enterprises,” "On private international

law", "On privatization of state housing,

On private international law" etc.

The right of ownership is absolute, it means that the owner is opposed to a
large number of individuals who are prohibited to break his/her subjective right and
create obstacles for its implementation.

The content of property right comprises the powers of possession, usage
and disposal of the property holdings that belong to the owner. According to a long

history of formation and development of civil jurisprudence, these powers have re-
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ceived the name of the so-called "triad proprietary rights". It is important that only
the combination of these powers reveals the content of ownership and describes it
fully, and therefore in conjunction can belong only to the owner and no one else.
Separately these rights may belong to other persons under different types of con-
tracts.

The right of possession is a legally provided possibility of physical, eco-
nomic and another impact on a chose or property. For its occurrence some certain
legal grounds are required, that is legal title (legal ownership is also called title).
Accordingly, unlawful possession is not based on a sufficient legal basis and, in
turn, is divided into fair (when the owner does not know about unlawful possession
of a chose) and unfair (when the person knows he holds possession under the title).

If we analyze the legislation, we can conclude that the ownership of title
holders occurs under certain grounds, such as:

a) under the law (finding, ownerless property);

b) under the contract (lease agreement, contract of employment, commis-
sion);

c) on the basis of an administrative act (orders of the heads of the executive
power and local government, orders of the guardianship bodies etc).

The right to use is a legally enforceable opportunity to extract useful attrib-
utes from the estate. It is clear that this competency is inseparably linked with the
right of possession, since without it a person cannot get the beneficial properties of
the chose. It is the owner who can use the property both to satisfy his own needs
and for business activities. A.320 of the Civil Code of Ukraine foresees that the
owner shall have the right to use his/her property for businesses except for the cases
provided by law. The law may establish conditions for the property use by its own-
er for entrepreneurial activities. It’s worth stressing that the owner in the implemen-
tation of the right to use his property is limited only by common law, while the
powers of other users have additional special restrictions set by the owner, or aris-

ing from the purpose of a particular property.
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The right to dispose of the property is a legally provided possibility to de-
termine the legal fate of the property by performing certain actions in respect to it
(donation, purchase and sale, gift, loan etc). Unlike the above powers the right of
disposal belongs only to the owner of the property. The exceptions are the cases of
compulsory withdrawal of the property (nationalization, confiscation, requisition,
compulsory sale etc.) and transferring that right to another person by agreements.

Consequently, analyzing all the given above, we can conclude that the con-
tent of the right of ownership comprises three powers — the right to own, the right
to use and the right to dispose. However, taking into account the history of its
origin and formation, we should not discard the notion of Roman lawyers that due
to the complexity of the right of ownership, the range of these powers may be ex-
tended, unless expressly prohibited by law. Undisputed is also the fact that the cur-
rent civil law only enumerates the owner's powers, without defining any of them,
which negatively affects not only the disclosure of the content of the right of own-
ership, but also application of the law in practice. Therefore, this issue requires fur-

ther legal study and consolidation in the legal acts of Ukraine.

Nataliia Pustova

Ivan Franko National University of Lviv

LEGAL PROVISION OF THE OBSERVANCE OF TRANQUILITY IN
SETTLEMENTS

Article 3 of the Constitution of Ukraine is known to state that the person,
his life and health, honour and dignity, inviolability and security are recognized as
the highest social value in Ukraine. The establishment and promotion of rights and
freedoms of the person are the main duty of the State.

Under the Law of Ukraine “On ensuring sanitary and epidemic welfare of

the population” noise refers to the environment factors of vital activity that affects
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or may affect human health or the health of future generations.

Article 24 of this Law establishes the duties of the executive authorities, lo-
cal self-government bodies, enterprises, institutions, organizations and citizens in
carrying out any kinds of activity in order to prevent and reduce harmful noise ef-
fects on human health, non-ionizing radiation and other physical factors.

Carrying out any kind of activity at the protected objects noise must not ex-
ceed the levels established by sanitary standards for the appropriate time of the day.

It is prohibited to sing loudly and shout, to use sound-reproducing equip-
ment and other sources of domestic noise, to perform salutes, fireworks, to use py-
rotechnics at the protected objects from 10 p.m. till 8 a.m.

It is not allowed to carry out repair works accompanied with noise on
weekdays from 9 p.m. till 8 a.m., and on holidays and days-off — day and night. The
landlord or the tenant of the premises, in which repair works are supposed to carry
out, must inform inhabitants of nearby apartments about the beginning of these
works. Repair and construction works can be carried out on holidays and days-off
with the consent of all inhabitants of surrounding apartments. Noise of construction
works should not exceed sanitary norms.

It should be noted that Article 24 of the Law of Ukraine “On ensuring sani-
tary and epidemic welfare of the population” also includes cases when require-
ments for the observance of tranquility and restrictions of certain kinds of activity
may not be applied (for example, first aid, prevention or suppression of offences).

The Law establishes that village, town and city councils approve the rules
for observance of tranquility in settlements and public places taking into account
the characteristics of special territories (spa, therapeutic, recreational, conservation,
etc.). They prohibit and restrict certain types of activity, accompanied by the for-
mation of noise, as well as set order of performing salutes, fireworks and applying
explosives and pyrotechnics.

Bodies of executive power, bodies of local self-government within their au-

thority established by law, provide control over observance of sanitary and envi-
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ronmental legislation, rules of tranquility in settlements and public places, other
regulatory legal acts in the sphere of protection of the population from harmful ef-
fects of noise, non-ionizing radiation and other physical factors by heads and offi-
cials of enterprises, institutions and organizations of all forms of ownership, and
citizens.

According to Article 182 of the Administrative Infraction Code, there is re-
sponsibility for violations of laws and other regulations concerning protection of
the population from harmful effects of noise or rules of tranquility in settlements
and public places. Citizens, officials and citizens — subjects of economic activity —
pay a fine for their unlawful actions.

We consider that the State has established non-strict sanctions for violation
of the requirements of legislative and other normative legal acts concerning the pro-
tection of the population from the harmful effects of noise or rules of tranquility in
settlements and public places, although the noise as the environment factor of vital
activity affects or may affect human health or the health of future generations.
Therefore, in our opinion, we have to set stricter sanctions for systematic violation
of these prohibitions.

Citizens should know bodies that carry out the work to eliminate dangerous
environment factors of vital activity: local self-governments, bodies of internal af-

fairs and sanitary-epidemiological service, if their rights are violated.

Aleksander Wrébel, LL.M.

PhD Candidate, Faculty of Law and Administration

Jagiellonian University

THE NOTION OF PROXIMATE CAUSATION IN INTERNATIONAL
INVESTMENT ARBITRATION — CONSISTENCIES AND
INCONSISTENCIES.
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Notion of causation is one of the less discussed topics in the literature of
international investment arbitration. If we analyze practice and some of few articles
concerning the topic one can notice that the most used is the proximate cause
standard. B. Cheng presented the following definition of that standard: “the duty to
make reparation extends only to those damages, which are legally regarded as the
consequences of an unlawful act. These are damages, which would normally arise
from such an act, or which a reasonable man in the position of the wrongdoer at the
time would have foreseen as likely to result, as well as all intended damages.” This
definition shows the following parts of the proximate causation: 1) result of the
existence of a natural chain between the wrongful act and the damage; 2)
foreseeability, which is understood as the amount of precaution taken by the State.

The first part means that the elements of the proximate causation consist in
the existence of a natural or normal sequence between the wrongful act and the
damage. The problem appearing here is how one should determine natural
consequences of the action. The answer was given in several cases, one of which is
The Life Insurance Claims case, where the US-German Claims Commission had to
decide whether Germany had to pay damages to US insurance companies, which
suffered the losses because of the war that accelerated the maturity of insurance
contracts. The Commission decided that Germany's acts of taking lives of
individuals were not the proximate cause: “In striking down a natural person,
Germany is not in legal contemplation held to have struck every artificial contract
obligation, of which she had no notice, directly or remotely connected with that
man. The accelerated maturity of the insurance contracts was not a natural and
normal consequence of Germany's act in taking the lives, and hence not attributable
to that act as a proximate cause.”

Second — foreseeability, in that meaning is seen as legal contemplation, so a
wrongdoer in addition to exercising precaution must reasonably foresee the effects,
results of his act. What is meant here that foreseeability should be taken into

account from legal perspective, so foreseeability in that meaning means ability of
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foreseeing the final result of a wrongful act. Proximate causation according to that
takes into account fact-in-law analysis. In other words, the foreseeability standard
does not require showing that the wrongdoer actually foresaw the consequences,
but only that the latter could be foreseen. To give an example from the judicial
practice, the cited description of foreseeability was given in US and British
commissioners' joint report submitted in 1904 regarding the Samoan dispute:
“damages for which a wrongdoer is liable are the damages, which are both, in fact,
caused by his action, and cannot be attributed to any other cause, and which a
reasonable man in a position of the wrongdoer at the time would have foreseen as
likely to ensue from his action.”

It is generally accepted that proximate cause standard has replaced the
standards of direct and indirect injury, although question is if that standard is a part
of customary international law. The ILC did not choose any of the theories of
causation, by that also proximate cause approach. Explanation to that can be of
more practical nature, which conforms to adjust meaning of wrongful act to general
framework of rules accepted by ILC and, on the other hand, will allow to adjust to
the particular fact a pattern and choose causation standard, which will be most
appropriate. The Commentary to Article 31 mentions the problems of formulating
and choosing a principle of causation: “the requirement of a causal link is not
necessarily the same in relation to every breach of an international obligation”,
stating further: “The notion of a sufficient causal link which is not too remote is
embodied in the general requirement in article 31 that the injury should be in
consequence of the wrongful act, but without the addition of any particular
qualifying phrase.”

The proximity and sufficiency causal test presented in ILC can be
considered as a test of fact and law, using examples given by Hart and Honoré, the
question concerning fact will state “Would Y have occurred if X had not
occurred?” and question of law “Is there any principle which precludes the
treatment of Y as the consequence of X for legal purposes?”

In practice many BITs do not use any causation standard, but still Tribunal
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found the way of importing causation theory through the often used sentence in
BITs “the general principle of international law”. That kind of approach was
presented in Saluka v. the Czech Republic. In cases but before ICSID, the same
approach was used on the basis of article 42 of the ICSID Convention, which
allows incorporation of causation principles from both international and domestic
law of the host state. Even in the absence of any even indirect treaty-based
mechanism, tribunals may still apply proximate causation to investment disputes.
International investment law cases use different approaches to the theme of
causation in international investment arbitration. In most cases tribunals reached in
similar fact patterns the same conclusions but with the different mind process.
Tribunals mostly did not agree with holding states liable for harm which was
according to tribunals insufficiently related to the wrongful act made by the state.
On the other hand, tribunals were ready to trace the causal link even though it was
extended in time. Tribunals allowed state liability when a third party contributed
but when this contribution was only subsidiary and the main actor was still the

State.

Solomiya Kutsil

Ivan Franko National University of Lviv

JUDICIAL REVIEW OF ADMINISTRATIVE COURTS DECISIONS BY
THE SUPREME COURT OF UKRAINE

The Fundamental Law of our country declares that the rights and freedoms
of human and citizen are protected by the court. Everyone is guaranteed the right to
appeal decisions, acts or omissions of public authorities, local governments,
officials and public servants.

In order to ensure social, legal and democratic principles of construction of

our state a system of courts of general jurisdiction has been established in Ukraine,
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by means of which the judiciary is carried out.

According to Article 17 of the Law of Ukraine «On Judicial System and
Status of Judges» the highest judicial body in the system of courts of general
jurisdiction is the Supreme Court of Ukraine, which ensures unity of judicial
practice in the form and in the manner specified by the procedural law.

One of the guarantees of protection of rights and interests of natural
persons, legal entities, and state is provided by the possibility to appeal judicial
decisions in administrative cases in the Supreme Court of Ukraine after viewing
them in cassation proceedings, as Ukraine is taking a course of integrating into
European community and therefore the progress of reforming the national
administrative procedural law, including its monitoring stages, is under the
supervision of European and world community.

Revision of court decisions by the Supreme Court of Ukraine is one of the
procedural forms of judicial verification of decisions rendered by inferior courts,
that has already entered into legal force. By its content and purpose this procedural
stage has "backup" function, that is used when the other means of procedural and
legal protection are exhausted. This procedural stage is an additional guarantee to
administer public justice.

The main task of the Supreme Court of Ukraine, after restrictions of its
powers, is the detection and elimination of mistakes and abuses committed during
the consideration of a particular case by courts of first, appeal and cassation
Instances.

Therefore, the proceedings of review of judicial decisions by the Supreme
Court of Ukraine as the stage of the process — is a set of procedural legal
relationships between the Supreme Court of Ukraine, parties and other persons who
are involved in the case and other persons in whose favor the decision was made by
an international judicial institution, whose jurisdiction is recognized by Ukraine
arising from the need to verify the legitimacy of court decisions passed by the court
of cassation.

In accordance with the provisions of Article 235 of the Code of
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Administrative Procedure of Ukraine, the Supreme Court of Ukraine reviews court
decisions in administrative cases exclusively on the grounds and in the manner
prescribed by this Code.

The list of grounds for reviewing the decisions of the administrative courts
by the Supreme Court of Ukraine is exhaustive and can not be extended.

Such grounds are as follows:

uneven application by the court (courts) of cassation instance of one and the
same norms of substantive law which caused the adoption of judicial decisions of
different content in similar legal relations;

uneven application by the court of cassation instance of one and the same
norms of procedural law;

detection by the international judicial institution, jurisdiction of which is
recognized by Ukraine of violations of international obligations in solving this case
by Ukraine itself;

violation of substantive or procedural law, which led to the adoption of
unlawful court decisions by the Supreme Administrative Court of Ukraine;

discrepancy between the decision of the court of cassation that is laid down
in the Regulation of the Supreme Court of Ukraine and conclusion on the use of
similar legal relations of substantive law.

In the Supreme Court of Ukraine, the case of judicial review of the decision
is considered by the Judicial Chamber in administrative cases of the Supreme Court
of Ukraine. The Meeting of the Chamber is legally qualified if attended by at least
two-thirds of the judges of the Trial Chamber in administrative cases of the
Supreme Court of Ukraine.

The term of review of the case by the Supreme Court of Ukraine shall not
exceed one month commencing from the date of case appointment to judicial
review.

The decision of the Supreme Court of Ukraine is final and cannot be

appealed, except for the cases of violationsof international obligations in the



222 “AxmyanvHi npooemMu npae A0OUHU, 0epIHcas ma npagoeoi cucmemu’”

solution of this case by the Ukrainian court, specified by the European Court of
Human Rights, whose jurisdiction is recognized by Ukraine.

The conclusion of the Supreme Court of Ukraine on the application of the
rule of law set out in its resolution adopted on the basis of the results of review of
the case is compulsory for all government entities that apply a regulatory act
containing the appropriate rule of law in their activities.

The Conclusion on application of legal norms fixed in the Resolution of the
Supreme Court of Ukraine, must be taken into account by other courts of general
jurisdiction concerning law application.

Summing it up, it should be noted that the Supreme Court of Ukraine is the
initiator and developer of legislative proposals for reforming Ukrainian justice. Its
activity significantly affects general social processes in Ukraine, i.e. the
development of democracy, economy, human rights, political and economic
stability of the state.

The Supreme Court of Ukraine has a unique prerogative in making the final
court decisions on the national level, the formulation of legal positions in

complicated litigation cases, guiding judicial practice.

Maria Stefaniuk

Ivan Franko National University of Lviv

FOREIGN TRADE CONTRACT

The main source of regulation of foreign economic activity is the foreign
trade contract. Its function is to represent the agreement between subjects of foreign
economic activities on the establishment of mandatory rules for them in a clear and
defined form, namely international legal norms that are governing the
establishment, modification or termination of their mutual rights and obligations. In
particular, it is recognized by the Vienna Convention (1969) on the Law of
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Treaties, and Ukrainian legislation.

According to Art.1 of the Law of Ukraine "On Foreign Trade Activity",

foreign trade contract - is a materially issued agreement of two or more
subjects of foreign economic activities and their foreign counterparts, aimed at the
establishment, modification or termination of their mutual rights and obligations in
foreign economic activity.

Characteristics of foreign trade contract, which distinguishes it from other
contracts, are as following:

1)  Focus on providing counterparties’ economic activity;

2) Specific subjects: the parties to the contract are national subjects to a
foreign trade agreement and their foreign counterpart;

3) Intersection of the customs border by the subject of the contract;

4)  Calculation of currency which is foreign at least to the one party of the
contract;

5) Commercial nature of the contract;

6) Special requirements for the form of the contract;

7)  Special requirements for law applicable;

The subjects of regulation of foreign trade agreement (contract) are:

« seller's obligation to transfer goods (works, services) to the other party
in due terms;

«  buyer's obligation to accept the ordered goods (works, services) and
pay money for that;

Parties to the foreign trade contract are subjects to foreign economic activity
of the country and their foreign counterparts, who are from different countries, that
are able to contract according to the laws of Ukraine and / or the law of the country
where the contract was signed.

In Ukraine, the structure of a foreign trade contract is identified by the
Regulation on the form of foreign trade agreements (contracts), which is approved

by the Ministry of Economy and European integration of Ukraine in 2001.
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According to that Regulation - the foreign trade contract is concluded by the
subject of foreign trade agreement or by his representative in writing, unless
otherwise is provided by international treaty or law of Ukraine. The contract may
be invalidated in court if it does not comply with the laws of Ukraine or
international treaties of Ukraine.

The conditions of foreign trade contract are divided into mandatory and
optional.

Mandatory conditions of foreign trade contract mean that if one party would
not fulfill these conditions, then the other party may terminate the contract and
claim damages.

Additional conditions of foreign trade contract provide that in case of
violation these conditions by one of the party the other party has no right to
terminate the agreement, but it may demand execution of contractual obligations
and apply penalties, if such is provided by the contract.

The Law of Ukraine "On Foreign Trade Activity" indicates that the rights
and obligations of subjects of foreign trade contracts are determined by the law of
the country selected by the parties to the contract or as a result of further
negotiation.

A contract is concluded if the parties have reached agreement on all
essential terms of the contract in due form.

Such agreements are different in content and form. In international foreign
trade relations the following major contracts can be singled out: commercial,
contingent (trade agreements) credit, commodity, of international payments, on
economic, industrial and scientific and technical cooperation, International
Financial Leasing, franchise contract with the construction of complex industrial
facilities, provision of technical services, and international agreements on tariffs
and trade, on Trade-Related Aspects of Intellectual Property, Trade in Services and
others.

Thus, the foreign trade contract — is a kind of commercial agreement,

which, according to some scholars, is also a kind of a civil contract.
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The main purpose of such agreements is to create the world's liberal and
open trade system that will allow member states to trade on the basis of fair
competition.

Mariia Ihnatova

Ivan Franko National University of Lviv

CRIMINAL LEGAL PROTECTION OF LIFE IN UKRAINE ACCORDING
TO STANDARDS OF CONVENTION ON HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS

“There is always a moment when you need to make moral choices.
Often because of one story or one person we can make another choice —
the choice of humanity, choice of life.”

Elie Wiesel

Life is one of the highest natural values of man. All other benefits, rights
and freedoms of man lose meaning without it. Art. 27 of the Constitution of
Ukraine contains the following provision: “Everyone has the inherent right to life.
No one shall be arbitrarily deprived of life. The duty of the State is to protect life.
Everyone has the right to protect their life and health, life and health of others from
unlawful encroachments.”

Article 2 of European Convention on Human Rights and Fundamental
Freedoms entitled “Right to Life” provides:

Everyone's right to life shall be protected by law. No one shall be deprived of his
life intentionally except in execution of a sentence of a court following its
conviction of a crime for which this penalty is provided by law.

Deprivation of life shall not be regarded as inflicted in contravention of this article
when it results in required usage of force:
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in defence of any person from unlawful violence;

in the commission of a lawful arrest or to prevent the escape of a person lawfully
detained,;

in action lawfully taken for quelling a riot or insurrection.

In legal meaning Article 2 of the ECHR can be divided into two parts: the
first includes positive obligation of the state to protect the right of everyone to life,
and such protection must exist in law; second unit contains an exhaustive list of
circumstances in which deprivation of life may be deemed lawful. In this abstract
we will mainly deal with the positive obligation of the state.

The state is obliged to protect the right to life by law. Clearly, it is not
enough to establish criminal liability for murder to assume that the state fulfilled
this positive obligation. European Court of Human Rights repeatedly emphasized
that objectives and purpose of the Convention are required to interpret and apply it
in a way that the rights and guarantees established by it, are “real and effective”
rather than “abstract and illusory”. This demand affects interpretation of the scope
of positive obligations of the state.

As an example of this approach can serve the fact that the general legal
prohibition of intentional deprivation of life by the state, enshrined in Art. 2 will
not operate effectively in practice, if there is no procedure for supervision of state
bodies over the legality of force that resulted in deprivation of life. Thus, the ECHR
argues that the protection of the right to life includes as one element of the so-
called procedural guarantee which is not limited to cases in which the facts of
deprivation of life derived from the actions of state. It is enough for employees of
the agency to be aware of any source of causing death.

In such cases, the ECHR always checks whether investigation (if conducted
at all) was conducted according to standards produced in its case law which are as
follows:

* independence of investigation, which is beyond any doubt;

« efficiency and effectiveness of investigation;

» monitoring the progress of investigation by providing access to the data of
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close relatives of the victim and others.

In a concentrated form these requirements are present in the ECHR decision
in the landmark case of Gongadze against Ukraine. The main purpose of the
investigation, according to the ECHR, is to ensure effective enforcement of
national laws that protect the right to life, and in the responsibility of state
representatives who are to blame for the death. The form of inquiry, which will
reach the goal, may vary depending on the circumstances. But whatever the
methods are taken as a basis, the authorities should act on their own initiative when
such issues attracted their attention. They cannot wait for the initiative of relatives
or receipt of formal complaints or put responsibility on someone else for carrying
out investigative procedure.

In addition, the ECHR requires the “reasonable speed” of investigation. Of
course, the investigation may have objective difficulties that impede its rapid
completion. However, as noted by the ECHR, rapid reaction of state authorities to
the facts of the use of force that resulted in death or disappearance of a suspicious
person must be understood as a prerequisite for the implementation of public
confidence in the rule of law and safeguards to prevent any form of corruption or
illegal indulgence.

Concluding the analysis of positive obligations of any state under Art. 2 of
the Convention should also focus on the fact that, in certain circumstances, in
addition to the substantive and procedural safeguards, the state can also put
obligation of physical protection of life - if there is a reasonable suspicion of the
existence of a real threat to human life. But this responsibility should not be
interpreted too broadly. In particular, in the abovementioned judgment concerning
Gongadze, the Court noted that taking into account the difficulties of law
enforcement in today's society, the inability to predict the behavior of individuals
and operational choices that must be made on the basis of priorities and available
funds, this positive obligation should be understood as such that does not impose

impossible or disproportionate burden on the authorities.
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We can conclude that this topic is extremely broad and multifaceted and
requires a detailed study. As we see, criminal legal protection of life - is not only a
duty of non-encroachment on someone's life, but also a large list of powers of the

state to protect and preserve this life.

Olha Sholok

Ivan Franko National University of Lviv

ORDERING PROCEEDINGS IN CIVIL PROCEDURE OF UKRAINE

The application of action proceedings in handling all types of cases,
regardless of their complexity and character, will result in delaying the trial. And it
wll obstruct the timely protection of violated rights and legal interests of
individuals.

The institute of ordering proceedings meets the demands of international
principles of fair and effective justice and promotion of human rights. Thus, the
Council of Europe Ministry Committee Recommendation No. R (81) 7 of May 14,
1981 indicates the need to introduce simplified procedures and expedited
proceedings. Clause 15 of the Recommendation refers to the introduction of
simplified procedures proceedings, which exclude court hearings. And Clause 9
points out that provisions should be made for undisputed or established liquidated
claims to ensure that in these matters a final decision is obtained quickly without
unnecessary formality, appearances before the court or cost.

Pursuant to the Recommendation, Civil Procedural Code of Ukraine
adopted by the Verkhovna Rada in 2004 provides ordering proceedings as a
separate kind of proceeding, regulated in Chapter Il of this Code.

Plenary Meeting of the High Specialized Court of Ukraine for Civil and
Criminal Cases in the decree "On the Practice of Application Consideration in
Ordering Proceedings™ noted that ordering proceeding is a separate and simplified
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kind of proceedings in civil procedure for certain categories of cases, in which the
judge (in case it is established by law) issues a judicial order (a special form of a
judicial act) on the motion of a person who owns the right to claim, without a court
hearing and summoning collector and debtor based on documents attached to the
application.

The purpose of ordering proceedings is to protect the rights and legal
interests of a person who owns the right to claim; simplification, shortening and
reduction of court proceedings charges in correspondence with the principle of
procedural economy.

Having analyzed the provisions of Civil Procedural Code of Ukraine, the
following stages of ordering proceedings can be singled out: 1) ordering
Proceedings Opening (admission of application for a judicial order); 2) issuance of
a judicial order and its entry into force; 3) cancellation of a judicial order; 4)
enforcement of a judicial order.

The requirements for these proceedings can be characterized by the
following: 1) they are related to money collection; 2) a comprehensive list of
requirements is provided in article 96 of Civil Procedural Code of Ukraine; 3) the
claim does not contain a dispute about the right.

Judicial order may be issued if: 1) the claim for recovering accrued but not
paid amount of employee wages is filed; 2) the claim for recovering costs for the
search of the defendant, the debtor, child or vehicles of the debtor is filed; 3) the
claim for recovering the debt for housing services, telecommunication services,
television and radio broadcasting services taking into account inflation index and
three percent per annum calculated by the applicant in the amount of debt is filed;
4) the claim for awarding child’s alimony in the amount of thirty percent of the
living wage for a child of a certain age if this requirement is not related to the
establishment or challenging paternity (maternity) and the need to involve other
stakeholders is filed; 5) the claim for refunding defective goods if there is a court

decision, which came into force on constituting the fact of defective goods sale,
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adjudicated in favor of an indefinite group of consumers.

Characteristic features of ordering proceedings are: 1) the object of legal
protection is an indisputable right and legal interest of the creditor; 2) the parties to
the proceedings are a creditor (lender) and debtor; 3) the case is heard by a single
judge, without presence of the parties; 4) a judicial order is a special form of a
judicial act issued without a court hearing; 5) the debtor cannot file counterclaims
against the creditor; 6) only written evidence is examined; 7) the court has no
possibility to decline the issue of a judicial order, only the possibility to reject
accepting the application for a judicial order; 8) the judicial order decides the case
on the merits, similar to the court decision, but it is also an executive document and
does not have a prejudicial character; 9) judicial order may be revoked by the court
that issued it; 10) such institutions of civil procedural law as conservation of
evidence, appointment of examination, transmission of the case to other
amenability from one court to another, the replacement of inappropriate parties,
termination and closure of the proceedings, leaving the application without
consideration are not applied in ordering proceedings.

There is no doubt that ordering proceedings is an effective form of
protection of violated rights. In legal doctrine there are many ideas to extend the
scope of ordering proceedings either in civil procedure, or in other areas of

procedural law, but they are not legislatively prescribed for the time being.

Vavriv Marta

Lviv National University of lvan Franko

LEGAL GUARANTEES OF REALISATION OF CITIZENS’ RIGHT TO
PENSION PROVISION

The citizens' right to pension provision is a constitutional right. Under
Acrticle 46 of the Constitution of Ukraine, everyone has the right to social protection
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that includes the right to pension provision in one’s old age. Declaration of the right
to pension provision corresponds to the obligation of the state to ensure its
implementation. Shortcomings of pension legislation complicate significantly the
realization of the right to pension, violating the guaranteed rights of citizens and,
consequently, leading to numerous disputes and complaints. These flaws increase
the actuality of scientific research of legal guarantees for pension provision, due to
which citizens can freely realize their rights.

In legal doctrine the guarantees are supposed to be conditions and means of
both common (economic, political and spiritual) and specific (legal) nature,
providing implementation, protection and restoration of constitutional rights, one of
which is the right to pension provision.

Legal guarantees play an important role in the whole system of guarantees.
According to scholars, legal guarantees are a set of law rules, conditions, remedies
and methods, which perform the entrance of a citizen into appropriate legal
relations, realization of their individual rights, their protection and defence, and
restoration in case of violation of rights provided by legislation.

Based on the generally accepted classification in jurisprudence, guarantees
of the rights to pension provision are divided into two groups: realization
guarantees and protection guarantees. The first group of guarantees are legal
remedies, methods and conditions, by means of which implementation of citizens’
rights provided in the area of pension provision is ensured. They are boundaries of
rights and freedom, their concretization in legislation; legal facts determining
possession and enjoyment of rights; procedural forms of implementation; pension
benefits to stimulate lawful and initiative realization of rights. Implementation
guarantees, in turn, are divided into substantive and procedural guarantees. Legal
means ensuring protection of the right to pension provision are the second group of
legal guarantees. They are a part of a protection mechanism of the infringed rights.
Judicial protection of pension rights is the most actual and effective among those in

the range of legal guarantees. This situation is caused by a sudden increase in the
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number of pension disputes among the total number of cases tried in the courts of
general jurisdiction.

Let us investigate realization guarantees of pension rights in more detail.
First of all, it is an accessible mechanism for realization of the right to pension
provision. Legislation regulating procedural relations should be clear and
intelligible to citizens. We observe a very different situation in practice. Procedural
rules of realization of the right to pension provision cause great difficulties in their
enforcement and require constant interpretation. They are both complicated for
professionals and for citizens who are directly involved in pension relationships.

A highly formal approach of pension agencies is quite obvious in making
decisions of appointing pensions to the citizens who apply for them. Pension
agencies often commit different infringements of procedural rights concerning
retirement of citizens (for example, delays of pension appointment, unreasonable
rejection in timely granting a pension, illegal suspension or termination of its
payment). A pensioner is deprived of his livelihood or gets it in incomplete amount
because of such actions (in some cases, of their inaction). Therefore, scholars
consider the necessity of adoption of special laws on legal responsibility of state
agencies committing such infringements.

The warning signal for our country are numerous appeals of Ukrainian
citizens on pension disputes to the European Court of Human Rights and delivery
of positive judgments in their favour. The judgment in the case of Pichkur v.
Ukraine of November 7, 2013 is a landmark case because it concerns realization of
the right to pension by a Ukrainian citizen who has lived abroad. According to this
judgment, the entitlement to pension itself was made dependent on the applicant’s
place of residence, resulting in the situation in which the applicant, having been
working for many years in his native country and having been contributing to the
pension scheme, was deprived of it on the sole ground that he no longer lived in
Ukraine. The right of a citizen to receive an allocated pension cannot be related to
such condition as permanent residence in Ukraine. Under the constitutional

principles, the state is obliged to guarantee the realization of this right, regardless of
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the place a person lives — either in Ukraine or abroad.

Thus, we can state, the mentioned examples are the objective evidence that
the existing system of legal guarantees in pension legislation of Ukraine does not
fully relate to the tasks set before it. It suggests the necessity of its improvement,
because the level of implementation of rights, freedom and obligations of citizens,
enforcement practice and, finally, the subordination of the state to the law depends

on the effectiveness of legal guarantees.

Safronyak Ihor

Lviv National University of lvan Franko

LABOUR ORGANISATION AND MANAGEMENT RELATIONS AS PART
OF THE SUBJECT OF LABOUR LAW

The constitutional declaration of human rights and freedoms as the supreme
value and Ukraine being a legal social state brings special requirements for legal
regulation of labour relations, for their quality and efficiency. Transition to new
models of management based on market principles, democratization of all spheres
of life (including relations between workers, employers and the state), Ukraine's
aspiration to integrate into international community make the question of labour
law reform topical in particular questions of labour organization and management
in correspondence with international standards for labour organization and
management and contain a solid basis for legal mechanism of the workers’ rights
and freedoms protection.

Together with labour relations, the subject of labour law includes relations,
which are connected with labour. They cover such areas as: (a) place of work,
organization and labour management, (b) training, retraining and advanced training,
(c) financial responsibility of employers and employees, (d) social partnership, (e)

adequate working conditions, (f) grievance procedure, (g) supervision and control
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over the compliance with labour law.

Scholars divide all these relations into those which: precede, accompany or
derive from labour, noting that some of them may belong to several types, i.e. they
are able to both precede and accompany or derive from labour relations.

Labour organization relations are closely interwoven with labour relations,
but it should be emphasized that having a comprehensive character, they are not
confined to the latter. In labour relations, where one of the subjects is an employee,
the employer certainly is the organizational element, whose activity is displayed in
the fact that he is committed not only to the use of employees’ work, but also to
organize it. The employer shall provide the employee with a workplace, ensure
normal and safe working conditions, safety, and employee is obliged to properly
organize the workplace, perform their duties, obey instructions, etc. Here the
relation of labour organization is an integral part of labour relations, the purpose of
which is to organize the individual work of an employee in collective production.

The structure of organizational and legal relations in the sphere of labour
can include the following: (a) relations arising between employers and trade unions
or other representative bodies of workers on drafting, execution and control of the
collective agreement or agreement; (b) relations arising between the employer and
work collective in collective-contractual regulation of working conditions; (c)
relations, established in the collective of workers and employees during the
implementation of their collective powers, ???both independently and through
elected representative bodies. Being derived from labour relations, they are aimed
at streamlining them and at improving working conditions, development of
industrial democracy in the management of organization, protection of labour rights
and consensus on these issues between employees and employers and authorities.
The object of all these kinds of organizational and managerial relations are social
and economic interests, the questions about organization and payment for work, its
protection, i.e. they relate to material interests of both labour groups and entire
sector or region of the country and to each individual employee.

Although organizational and managerial relations relate to labour relations
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and cannot exist without them, they are independent at the same time. First of all,
they are different in content. The content of labour relations is self-employment,
relations that arise between the employee and the company in connection with
direct production of material or spiritual benefits in a certain organization.

The content of organization and management relations significantly affects
the scope of powers and responsibilities of the main parties to labour relations,
because it determines working conditions, remuneration and other issues
concerning the interests of employees of a particular company.

Having analyzed all of the above, we can conclude that relations in labour
organization and management are part of the subject of labour law. They are aimed
at organization and management of labour. This gives us grounds to consider them
as relatively independent in the system of labour relations. These relations are
aimed at streamlining not only labour, but also the entire system of relations that
are the subject of labour law. Moreover, during the transition period to market
economy, the role of labour organization and management relations significantly
Increases.

Adriana Kotsyuba

Ivan Franko National University of Lviv

SUPPLY AGREEMENT: APPLICATION OF INCOTERMS RULES IN
UKRAINE

Worldwide economy has provided enterprises with bigger than ever access
to global market. Goods are sold in numerous countries, in larger amounts and
variety. Globalization has had a tremendous impact on trade and business all over
the world. New products flood the market every year, and before the product
reaches the public, it may pass through the hands of international manufacturers,
distributors, retailers, or buyers. It has thus become increasingly important to make

sure that each party’s rights and responsibilities are established at the initial stage
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of business relationships, so any items transported can move smoothly from one
stage to another.

Product supply agreement establishes the terms on which a seller will
supply products to a buyer. The agreement must be clearly written to ensure that
products will reach the hands of the consumers quickly and with no complications.
A well-drafted agreement will help to ensure that all parties’ business requirements
are satisfied to the full and timely basis.

Under supply agreement the seller (supplier) that carries on business shall
be obliged to transfer to the buyer’s possession within the prescribed time the
goods to be used in business or for other purpose not connected with personal,
family, household or other similar use and the buyer shall be obliged to accept the
goods and to pay a certain sum of money for it.

The law may provide for the specifics in regulation of supply agreements
conclusion and its execution, including agreement on supply of goods for the state
needs, called Agreement on Government Procurement. There are two more
business sectors which are regulated by general provisions of supply agreement:
Contracting Agricultural Products and Energy and Other Resources Supply through
the Connection Network.

According to the Commercial Code of Ukraine parties to the contract of
delivery (supply agreement) can only be business entities.

The object of delivery shall be unascertained goods, goods with the title
specified in standards, specifications, sample documents, price lists or trade
reference books. The object of delivery can also be products or goods with
individual characteristics. The total amount of goods to be delivered, their type,
trademark, type, size ratio (assortment, mix, nomenclature) shall be determined by
specification in the agreement of the parties unless otherwise provided by law.

A supply contract can be concluded for one-year term, or for the term
exceeding one year (long-term contract) or for other term specified by the
agreement between the parties. Should the term of the contract not be specified, it

shall be regarded as a one-year contract.
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Delivery terms shall be specified in the agreement by the parties with regard
to the need for rhythmical and uninterrupted supply of goods to the customers
unless otherwise provided by the law.

Although the applicable law may provide the necessary solution when the
parties have not expressly agreed on certain issues in their contract, this is
sometimes undesirable or the applicable law is not sufficiently precise to solve the
matter. It is therefore necessary to deal with these issues in the individual contract
or by reference to a standard contract form.

Moreover, with the increase of the amount and complexity of international
trade relations, there is a possibility of misunderstandings.

Consequently, terms and conditions of contracts of delivery shall be agreed
by the parties in accordance with INCOTERMS (International Rules for the
Interpretation of Trade Terms).

Incoterms rules are a series of pre-defined commercial terms published by
the International Chamber of Commerce (ICC). They are widely used in
International commercial transactions or procurement processes. A series of three-
letter trade terms related to common contractual sales practices, Incoterms rules are
intended primarily to clearly communicate the tasks, costs, and risks associated
with transportation and delivery of goods.

Incoterms rules are intended to reduce or remove altogether uncertainties
arising from different interpretation of the rules in different countries. As such they
are regularly incorporated into sales contracts worldwide.

International trade transaction requires both a contract of sale and additional
contracts. In the first place, the goods will have to be moved from the seller’s
location to the location selected by the buyer. Therefore, it is necessary to arrange
and pay for their transport. This means that three parties are now involved: the
seller, the buyer and the carrier. This can lead to complications. One of the main
purposes of Incoterms rules is to define different roles of the parties in relation to

the contract of carriage.
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Although Incoterms rules determine key obligations of sellers and buyers
with respect to different ways of delivery, and the transfer of risk and cost, the
terms themselves do not represent the whole contract. It is also necessary to
determine what rules to apply when the contract is not performed as expected,
owing to various circumstances, and how disputes between the parties should be

resolved. For this purpose, the parties need to fix applicable rules in the contract.

Oleksandr Kozhukhar

Ivan Franko National University of Lviv

APPLICATION OF THE ECHR PRACTICE IN UKRAINE: TAXATION
DISPUTES AND THE ENGEL’S TEST

In accordance with the newly updated information on the website of the
Ministry of Justice, Ukraine is obliged to pay its citizens more than 1 billion UAH
resulting from European Court’s of Human Rights (hereinafter — the Court or
ECHR) judgments against it. Additionally, 13 650 applications, submitted by the
Ukrainians, are now pending. Thus, Ukraine is estimated to have violated the
Convention on Human Rights and Fundamental Freedoms (hereinafter —
Convention), more, than any other state which is a party to the Convention.

ECHR’s judgments are the sources of law, according to the domestic
legislation, namely Art. 17 of the Law of Ukraine ‘On implementation of
judgments and application of practice of the European Court of Human Rights’.
Despite the absence of such obligation, imposed on a state, in the provisions of the
Convention per se, Ukraine has made the practice of the ECHR obligatory for
application on the territory of Ukraine, namely the source of law. Such provision is
also foreseen in the Criminal Procedure Code of Ukraine and in the Code of
Administrative Procedure. The former and the latter are important for hearing

taxation cases, i.e. they are lodged to the general courts and administrative courts
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respectively.

In order to fulfill admissibility criteria under Art 6 of the Convention which
entitles a person to be heard by a fair trial, application has to be lodged in relation
to criminal charge or determination of person’s civil rights and obligations.
Considering taxation disputes, it can be concluded that this category of cases to
some extent does not satisfy formal admissibility criterion, namely Court’s
jurisdiction ratione materiae.

This issue has been resolved due to the formation of the Engel’s test,
according to which taxation cases considering financial responsibility (the
Imposition of punitive penalties, i.e. fines) are treated, under certain circumstances
and for the purpose of the Convention, as criminal charge. “Common” taxation
cases not dealing with financial responsibility do not comply with admissibility
criteria of the Convention

Having its roots in Engel v. the Netherlands case, the test foresees:
applicability of Article 6 under its criminal hearing entails non-cumulative presence
of any of the three following elements: categorisation of an alleged offence in the
domestic law as criminal; the nature of the offence, nature and degree of severity of
the possible penalty. Thus, even if certain offence is not a criminal one, it could be
considered to be such to satisfy the Convention’s admissibility requirements.

The rules helping to define whether there is criminal charge or not (if it is
not treated as criminal charge, according to the domestic legislation) are as follows:

- whether the penalty is punitive, deterrent or has compensatory
character;

- what the most severe possible penalty is (not merely the one imposed);

- whether it is applied to a wide scope of persons or not;

Hence, when the aim is to punish a person for illegal action — act or
omission (financial, administrative or other offence) and the punishment per se is
severe, the conventional guarantees are to be provided for those whose actions led

to a certain type of liability. For instance, in case of Janosevic v. Sweden “tax
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surcharges in addition to unpaid tax in tax assessment proceedings, in view of the
punitive nature of the penalty involved” have been interpreted as criminal charge.

It deserves mentioning that penalties, foreseen by Section 11 of the Tax
Code of Ukraine, have punitive character and the sanctions which could be
Imposed on a taxpayer are severe.

Among the guarantees, foreseen by the Convention regarding Art 6, the
following are to be mentioned: the guarantee to be informed promptly, in a
language which a person understands and in detail, of the nature and cause of the
accusation against them; to examine or to have examined witnesses against a
person and to obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against them; to have adequate time and
facilities for the preparation of their defence etc. Higher Administrative Court of
Ukraine, in addition to the mentioned guarantees, the list of which is not
exhaustive, mentions the right to submit motions and put questions to expert,
particularly to obtain experts’ written opinions on issues which require special
knowledge.

Considering the ECHR’s judgments to be the source of law, the district
administrative court of Lviv has several times applied  the Engel’s test to
taxation cases. In one of them, the court motivated the decision in the following
way: ‘Since the enterprise has not been informed about the hearing of their case and
the proceedings as well as did not have possibility to become aware of the
accusation considering the violation of law, when the number of addressees of
sanction is wide and the sanction has a punitive character, the conventional
guarantees have not been adhered by authorized bodies’. This has led to
cancellation of tax decision notice.

It is necessary to emphasize the recent guarantee regarding taxation cases
which could be derived from ECHR’s practice, namely the right of silence or
freedom from self-incrimination. Court’s ratio decidendi in the case of Funke v.
France was the following: the imposition of penalties for the refusal to hand over

the documents infringed the right of silence and was a contravention of Art 6.



Mamepianu kondhepenuii, 15-16 xeimns 2016 poky, m. JIveie 241

Another necessary guarantee, foreseen by the Convention, is the principle of equity
of arms. Among the examples of its violation in the context of taxation cases
Chambaz v. Switzerland allegation is to be mentioned. On the grounds of Mr.
Chambaz’s non-cooperation, the Swiss revenue authorities refused to disclose to
him certain documents obtained from third parties unless he obtained consent from
those third parties. It was, consequently, constituted violation of Art 6 with Court’s
indication on the fact that such action could be made only on grounds of protection
of vital national interests or protection of t the fundamental rights of third parties.
Considering the state of affairs in context of Ukraine’s adherence to the
provisions of the Convention, it could be summarized that certain actions regarding
the implementation of the ECHR practice have to be made. In particular, these
could be educational events, participation of the Ukrainian Parliament
Commissioner for Human Rights, when the generalizations of courts practice are
made, and application of the Convention as the source of law which has an

obligatory character.
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