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MNPUHIAIIA TPABA, IPUHIUIIN TIPABOTBOPUYOCTI
TA IITPUHITATIN Y HOPMATHUBHO-IIPABOBUX AKTAX

B. Kocosuu

JIvgiecokuii nayionansnutl ynisepcumem imeni leana @panka,
eyn. Yuieepcumemcwia, 1, JIvgis, Yrpaina, 79000,
e-mail: kosovych_v@ukr.net

3'COBaHO HasIBHICTb B3aEMO3B'A3KY MDK TPbOMa CYMiKHMMW MNPaBOBUMMU SBULLAMM:
npvHUMNaMM npasa, MpPUMHUMNaMU NPaBOTBOPYOCTI Ta MpWHUMMIAMKM, SKi  3akpinfieHi y
HOPMaTVBHO-NPAaBOBMX akTax. BcTaHoBMeHO, WO nonmpu NeBHi dopmarnbHi BiOMIHHOCTI Mk
nepeniyeHMM NpUHUMNamMm, Mk HUMKU iCHye 3MICTOBHA Onu3bkicTb. €QHICTb ideNHOI OCHOBU
npuHUMNIB NpaBa, NpPaBOTBOPYOCTIi Ta HOPMAaTMBHO-MPABOBMX akTiB CTa€ MiACTaBOK Ans
HasiBHOCTi CTanoro OriYHOro B3aEMO3B’'A3Ky MK HUMW Ta nepeaymMoBoOl ANns popMyBaHHS
KOHCTPYKLiT NpaBOBOro NPUHLMMY Y IOPUANYHOMY PErynoBaHHi CyCninbHUX BiAHOCWH. 3BEPHYTO
yBary, WO Yy 3anporoHOBaHi 3B’'A3Ui NPMHUMMIB NpaBa Bu3HAYarnbHE 3HAYEHHSA HaNeXuTb
OCHOBOMOMNOXHUM MPMHUMNAM MpaBa; BOAHOYAC iX iMNMeMeHTauis y npaBoperynsaTuBHY
peanbHiCTb BiAOyBacTbCS 3a [[OMOMOrOK MPUHUMMIB MPaBOTBOPYOCTI Ta MPUHUMMIB, LLO
3acpikcoBaHi y HOpMaTUBHO-NPaBOBMX aKTaXx.

Knroyosi crosa: npuHUMNW npasa, MPUHLUMNN MPaBOTBOPYOCTi, MPUHLMNM Y HOPMAaTUBHO-
MpPaBOBUX aKTax, IOPUANYHE PEryntioBaHHA CyCrinbHUX BiGHOCUH.

Cepen TeHACHIH pPO3BUTKY BITYM3HSHOI NPAaBOBOI CHCTEMH — 3POCTAHHS
MPaBOPETYASTHBHOI 3HAYYIIOCTI TNPHHIMWIIB TIpaBa. [IfocTpaiielo [bOr0 MOXe
cyryBati dacTuHa 6 cT. 9 KpHMIHAIBHOTO MPOIECYaIbHOTO KOJIEKCYy YKpaiHW Bif
13.04.2012 poky Ne 4651-VI, BianoBigHO A0 SIKOT Y BHIAIKAX, KOJIU IMOJIOKECHHS IIOTO
Kopekcy He perynroroTh a00 HEOTHO3HAYHO PETYIIOIOTh MUTAHHS KPUMIHAIBHOTO TPO-
Ba/DKEHHS, 3aCTOCOBYIOTH 3arajbHi 3acagll KPHMIHAJIBFHOTO TIPOBA/KCHHS. AKTHBHA
IMITIEMEHTallisl JOKTPUHAIBHUX TMOJIOKEHb I0/I0 NPUHIMIIIB TIpaBa y IOPUANYHY TpaK-
THKY CIIOHYKa€ JI0 3’SCYBaHHS OCOOJHMBOCTEW I[bOTO IpOILECY i Haja€e aKTyalbHOCTI
oOpaHiii Temi JOCITiIKEHHS.

[TpuHnMnu mpaBa JOCHIDKYBAIM Taki YKpaiHChbKI Ta 3apyOiXkHI BueHi, SIK
M. Bomnesko, P. IBanos, €. Ckypo, C. Ilorpebusik, A. ®enopuenko, C. ®ponos, T. Dy-
ne#t Ta iHmi. MOXNIUBOCTI BUKOPUCTaHHS MPUHIIMIIB IpaBa sIK 3aC001B HOPMOIPOEKTHOT
TEXHIKM MU YK€ aHaJIi3yBaJld B OJIHIN 13 monepeaHii myomnikamii. [Tonpu Te, BUIAEThCS
3a IOUUTbHE JOAATKOBO BUBYMTH B3a€MO3B’SI30K NPHHIMIIB IIPaBa, MPUHIIMIIB IIPaBO-
TBOPYOCTI Ta MIPUHITUIIIB, 3aKPIIJICHUX ¥ HOPMATHBHO-TIPABOBUX aKTaX.

3 €0 METOXO BBAKAEMO 3a HEOOXIIHE:

— BCTAaHOBUTH (DOpMaibHy BIIMOBIAHICT, TPUHIIMITIB TpaBa, MPUHIUITB IPaBO-
TBOPYOCTI Ta MIPUHITUIIIB, 3aKPIIJICHUX Y HOPMAaTUBHO-TIPABOBUX aKTaX;

— BU3HAYMTH X 3MICTOBHY TOTOXHICTb;

— 3’5ICyBaTH HasABHI CUCTEMHI 3B’ I3KH MK HUMU.

IMommpeni y 3arajipHill Teopii mpaBa MOJIOXKEHHS CTOCOBHO INPHHIMIIB MpaBa
HaOyIM CbOTOJIHI AaKCIOMAaTUYHOTO XapakTepy. 3iCTaBiICHHS Ae(iHillill MOHATh «IPUHIIMIT

© Kocoenu B., 2016



B. Kocosu4
4 ISSN 0136-8168. BicHuk JTbiBCbKOro yHiBepcuTeTy. Cepis topmandHa. 2016. Bunyck 63

MpaBay, «IPUHIMN TPABOTBOPUYOCTI» Ta «IPUHIMI, 3aKpIIUVICHUH Yy HOPMAaTHBHO-
MPABOBHX aKTax» WUIIOCTPYE I1X IEBHY BiAMIHHICTh. [IpuHIMIN TpaBa 00’ €KTUBHOTO
IOpUIMYHOTO TMpaBa — L€ KepiBHI 3acaad izxei, Aki 3yMOBJeHI 00’ €KTUBHHUMH
3aKOHOMIPHOCTSIMU iCHYBaHHsI 1 pO3BUTKY JIFOJWHU i CYCIUILCTBA Ta BU3HAYAIOTh 3MICT 1
CIPSAMOBAHICTh OPUANYHOTO perymoBanHa [6, c. 121]. [IpuHUMIN 3aKOHOTBOPYOCTI
MOKHa BH3HAYHTH SK OCHOBOIOJOXKHI i7ei, MEBHI TMOJNIOKEHHS, IO BU3HAYCHI
FOPUIUYHOI0 HAYKOIO, SIKi YTBOPIOIOTh, BUPOOJICHY Ta MEPEBIpeHy MPAKTHKOI0, CUCTEMY
OCHOBHHMX TMpaBWJ 3aKOHOTBOpYOi nisibHOCTI [1, c.95]. IlpuHiunu, 3akpiruieHi y
HOPMAaTHBHO-TIPaBOBOMY akTi ((pakTHuHO 3aco0M HOPMOINPOCKTHOI TEXHIKH), — IIe
3YMOBIICHI 3aKOHOMIPHOCTSIMH CYCIIIJIBHOTO OyTTS KepiBHI 3acagm  (imei), sKi
3aKPIILTIOIOTh Y HOPMATHBHO-TIPABOBOMY aKTi 3 METOI BH3HAYCHHSI 3MICTY Ta OCHOBHHUX
HamnpsMiB HOro MpaBOBOTO BIUIMBY HAa CYCHUIbHI BimHOCHHHU. [IeBHI poO30GiKHOCTI Y
BH3HAUYCHHI IIUX IMOHATH 00’€KTHBHO OOYMOBJICHI, OCKIJIBKM BOHH IO3HAYAIOTHh JEIIO0
Pi3HI TIPaBOBi SIBHINA: 3acagd MpaBa y HOro 3arajlbHO-IOPHIUYHOMY (ITHPOKOMY)
PO3yMiHHi, 3acayl OJHOTO i3 PI3HOBUIB IOPUIUYHOI HisUTBHOCTI, 3acagid KOHKPETHOTO
HOPMATUBHOTO JJOKYMEHTA.

IleBHi BiIMIHHOCTI MOXHA MPOCTEXUTH W y (popManbHOMY MHepeiky MPHHLUIIB
mpaBa, MPaBOTBOPYOCTI Ta HOpMaTHBHO-TpaBoBuX akTiB. C.[lorpeOHsAK BHOKpeMITIOE
Taki OCHOBOIOJIOXKHI TPUHIMUIM TpaBa, SK CIpaBeIMBICTh, PIBHICTh, CBOOOAA,
TYMaHi3M, BEPXOBEHCTBO IpaBa Ta MPUHIIMIIK, IO 3a0€3Me4yr0Th HOro it (IIPaBoOBOi
BH3HAYEHOCTI, MPOMOPIIHHOCTI, noOpocoBicHocTi) [4]. Cepen 0a30BUX TNPHUHIIUIIB
MPABOTBOPYOCTI BUAIISAIOTh TPUHIMIIA T'yMaHi3My, 3aKOHHOCTI, TJIACHOCTI, JIEMOKpa-
TU3MY, OJEP’KaHHS MDKHApOIHHX CTaHIAPTIB, HAYKOBOCTI, 30€peKeHHs HalllOHATBHOT
caMOOYTHOCTI, MOPaJIbHOCTI, TIPOoQeCiOHaNI3MYy, KOJICTIaIbHOCTI, TOJITHYHOTO ILIIOpa-
nmi3My Ta i [1, ¢. 95-96]. SKiio B3sITH U MPUKITA Ty 0a30BHI U1 IPUBATHOTO MTpaBa
[uBinsHMIA KOJEKC YKpaiHH, TO CT. 3 IbOrO0 HOPMATHBHO-IIPABOBOTO aKTa BCTAHOBIIOE
TaKi MPUHIIMITK [IMBUIBHOTO MPaBa, K HEMPUITYCTUMICTh CBaBIIBHOTO BTPYYaHHS Y ce-
Py OCOOWCTOrO JKHTTS JIFOAWHH, HEMPHUITYCTUMICTh MO30aBJICHHS MpaBa BIACHOCTI,
CIIpaBeIUBICTh, JOOPOCOBICHICTh, PO3YMHICTh Ta iHIIII.

ToMy mocTae MUTaHHS 100 MOXJIMBOCTI Ta JOIIFHOCTI TOETHAHHS Ta MOUIYKY
B3a€MO3B’SI3KIB IIMX PI3HOBHIIB MPaBOBUX MpuUHLMIIB. Ha Hamie mepexkoHaHHS, Take
MO€THAHHS € HEOOX1THUM 3 OTJIALy Ha 3a3Ha4eHi 00CTaBUHU:

— OCHOBHE NPHU3HAYEHHSI IPUHIIHITIB [TPpaBa, PUHITHITIB MTPABOTBOPUOCTI Ta IIPHHITH-
I1iB HOPMATHBHO-TIPABOBHX aKTiB 3a0€3IICUCHHS BEPXOBCHCTBA PaBa y CUCTEMI IOPHINY-
HOTO PEryIIOBaHHA CYCIIUJIBHAX BiJHOCHH Ta CTBOPEHHS IIPABOBOTO 3aKOHY;

— OKpeMi ITpaBOBI MPUHIIMAIY BJIACTUBI (HaBITh HEBII €MHI) yCiM KOMITOHEHTaM TIpa-
BOBOT'O OYTTS Cy4acHOT JiepKaBH, HANIPUKJIIJI, TIPUHIAIT PIBHOCTI;

— IpaBy BJIACTHBA HACTYITHICTh 1 CHCTEMHICTh, 11O 3a0e3MeUyeThCsl caMme YHiBep-
CAJIbHICTIO TIPUHIIMITIB MIPABa;

— TEHICHIIisI IO PO3IIMPEHHS POJIi MPHUHITUITIB MPaBa y OPUIUYHOMY BIUIUBI Ha CyC-
MiJIbHI SBUIIA CIIOHYKAE JI0 MOIIYKY IXHIX i€HMX BHUTOKIB Ta MeXaHi3My Tpancdop-
Marlii y mpaBoOperyJsTUBHY MPAKTHKY, HACAMIICPE] 3araibHOJMIOICHKUX (3aralbHO BH3-
HaHUX) IPUHIIMIIIB.

DopMaibHi po301KHOCTI y Nepenikax MPUHIMIIB MpaBa, IPUHIIUIIIB IPaBOTBOPUOCTI Ta
TIPUHIINIIB, 3aKPIIUICHUX Y HOPMAaTHBHO-IIPABOBUX aKTaX, OJHAK HE O3HAYAIOTH iX 3arajoM
3MICTOBHY HEBIIOBIHICTh. BIM3BKICTh 3MICTOBHOI «HAYMHKH» IMX TPHHIUIIB TPOSB-
JISIETBCS Y TPHOX ACIEKTaxX: Y CIUIBHIA i7IC0JOTIUHIN CIPSAMOBAHOCTI Ta €JHOCTI TMPAaBOBUX
[IHHOCTEH, 3aKpIlUICHWX Yy TNPHHIMIAX TpaBa; y €IHOCTI (GOpMH Ta 3MICTy OKpEMHUX
MIPUHIIUITIB; Y TEBHIA TOTOXHOCTI MOHSATH, SIKI OKPECIFOIOTh 3MICT MPUHIIUITIB, TO3HAYCHUX



B. Kocosu4
ISSN 0136-8168. BicHuk JbiBCbKOro yHiBepcuteTy. Cepis topuandHa. 2016. Bunyck 63 5

pi3HAME TepMiHAMH (CBO€EpiJIHA KOHBEPIEHINS 3MICTOBHOI CKJIaOBOI NpH (hOpMalTbHUX
po30ikHOCTX). Halinepinie crijTbHO BH3HAYAITLHOK 03HAKOK) XapaKTEePU30BAHUX MPUHIIU-
B € BCTAHOBJICHHS NPABOBHMX TapaHTiil 3a Oe3MeyYeHHs NPHUPOAHMX IpaB JIFOJMHU Yepe3
IOpUMYHE PEryIIIOBaHH CYCIUIBHUX BiJHOCHH.

Imoctpariieto pyroro mMoxke OyTH TPUHIMI 3aKOHHOCTI, SIKMH CTOCYETBCS 3arajIbHHUX
npuHUMmiB npasa [5, c. 113], npuHimmiB 3akoHoTBOpYocTi [1, c.95], mpuHIMIIB, IO
3a(hikCOBaHI y HOPMATHBHO-NIPABOBUX akTax (Hampukiaan, m. 2 4.1 cr. 7 KpumiHaibHOro
MPOLIECYaJIbHOTO KOACKCY YKpaiHH), 1 BCTAHOBIIOE 000B’SI30K Cy0 €KTIB MpaBa HEYyXHIHHO
JOTPUMYBATHCS] BAMOT FOPHIUYHUX HOPM Y CBOTH TIPaBOPETYIISTHBHIH AisITBHOCTI.

3MiCTOBHa BiJMOBIMHICTh TPHHIMIIB IpaBa, MPaBOTBOPYOCTI Ta HOPMATHBHO-
MPAaBOBHUX AaKTiB MPOCTEXKYETHCS depe3 XapaKTEPUCTHKY MPABOBUX SIBHUIL, OKPECIECHUX
MPUHIUIIAME, [T03HAYCHUMH TEPMIiHAMH «BEPXOBCHCTBO IIpaBa» Ta «TYMaHI3M.
HaykoBii omepyroTh HHMH TO-pI3HOMY, BHKOPHUCTOBYIOTH TOW YH iHIIMH, abo ma-
pasenbHO, K cyMmiKkHI. OJHaK BW3HAYCHHS 3MICTy TIOHATh, IO3HAYCHHUX IMMH
TepMiHaMU, BKa3ye Ha iX €HICTb, OCKIJIBKH Yy HUX 1JIETHCS IPO HEOOXITHICTh MPIOPUTETY
3araJbHOBU3HAHUX HEBiJ €MHUX TIpaB Ta CBOOOJA JIIOAMHHU 1 IpoMaasHuHa Yy cdepi
IOPUUYHOTO PEryJIoBaHHA CyCHiIbHUX BimHocuH. IIpodecop II. PaGiHoBHMY mpuHIMIT
ryMaHizauii mpaBa po3riisijiae, sk MOCTYIIOBE BTUICHHS B HOTO HOPMH 3arajibHOJFOJICBKHX
NPUHLMITB MpaBa; PO3MIMPEHHS 3aKOHOJABUOTO 3aKpilUICHHS OCHOBOIOJIOXKHHX IIPaB
JIIOJIMHY; PO3IMIMPEHHST cepu 3arajbHO03BOJICHOTO PETYJIOBAHHS; ITIJJHECEHHS DPiBHS
COIIaJIbHOI CIPABEIJIMBOCTI IOPUANYHOTO perymoBaHHs [6, c. 122]. ['ymaHi3Mm, sk
TIPUHIIMIT IPABOTBOPYOCTI Tiependavae 3aKpilyieHHs] i OXOPOHY y 3aKOHaX COIliaJIbHUX
YMOB, HEOOXIIHUX JUISA peaji3allii Ta 3aXHUCTy OCHOBHHX TIpaB JIFOJWHH, MPaB HApOIy
(Hamii), ychoro IFOJICTBA, CIPSMOBAHICTh 3aKOHIB Ha MaKCHMAJIbHE 3aJJ0BOJICHHS
MaTepiaJbHUX Ta JYXOBHUX TOTpeO mroamHu [1, c.95]. [IpuHmmMm rymaniamy iMrnie-
MEHTY€EThCS B OJHY i3 3arallbHHUX 3acaj] KPUMIHAJIBHOTO MPOBAHKEHHS — BEPXOBEHCTBO
mnpasa. BinnosigHo 10 4. 1 c1. 8 KpuMiHAIBHOTO MPOLECYaNbHOTO KOJIEKCY KPUMIHATIBHE
MPOBaKEHHS BiZOYBa€TbCs 3 JOJEpPIKAHHAM IIPUHLUIY BEPXOBEHCTBA IIpaBa, Bil-
MOBIZIHO JI0 SIKOTO JIFO/IMHY, 1i IpaBa Ta CBOOOJY BH3HAIOTH HAWBUINUMH LIHHOCTAMH Ta
BHU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTH AiSIBHOCTI JepxkaBu. YacTuHa x Apyra Ii€l cTaTTi,
KpiM TOTrO, BCTAQHOBIIIOE, IO il MPHHIMII 3aCTOCOBYIOTh 3 YpaxyBaHHSM IPAKTHUKH
€BpOIEHCHKOT0 Cyay 3 NMpaB JIOAWHH. Y 3a3HaUYeHOMY KOJEKCI KOMIIOHEHTH TPHHIMIY
TyMaHi3My OXOILTIOIOTh TaKOX TaKi 3acajll KPUMIHAJIBHOTO MPOBAHKCHHS, K «PIBHICTh
mepe]l 3aKOHOM 1 CYZIOM», «IloBara JI0 JIFOACHKOI T1IHOCTI», «3a0e3leyeHHs IpaBa Ha
cB00Oy Ta OCOOMCTY HEIOTOPKAHHICTB», «HEIOTOPKAHHICTh JKHTJIA Ta 1HIIOTO BOJO-
IIHHS 0COOM», «TAEMHUI CIUIKYBaHHS), «HEBTPYUIAaHHS Y PUBATHE KHUTTS», «HEIOTOP-
KaHHICTb TpaBa BJIACHOCTI» TOMIO.

Taka cwHTyallis CTaBUTh THTAaHHSA TPO HASABHICTP MK XapaKTepPU30BAHUMH
MIPUHILIMIIAMH TIEBHO1 BiJIIIOBITHOCTI Ta CUCTEMHHUX 3B’s3KiB. AHaNI3YIOUM MPOMOHOBaH1
HAYKOBIISIMU KJIacudikalii MpUHIUIIB [TpaBa, BUSBIISELI, 110 3aJISKHO BiJ Micus y chepi
MIPABOBOTO PETyiioBaHHA (Y IIMPOKOMY PO3YMIiHHI), IPHUHIMITH PO3MEKOBYIOTh Ha TPH
rpynu. Ilepmri mpoHM3yIOTH MpPaBO 3arajoM (K MPUPOJHE TaK i MO3UTUBHE), IPYTi
XapakTepHi I pi3HUX (OPM IOPUIUYHOI MAISABHOCTI Yy JIIOJACBKOMY COLiyMi
(macammepen mpaBoBUM (opMaM BUKOHAHHsI AepskaBoro i (yHkuiit). Tpeti oTpumyroTh
CBO€ HOPMATHBHE 3aKpIIUIEHHS Yy JDKEpelax IMpaBa 3 METO0 (POPMYBAHHS IOPHIMIHHUX
repeyMoB peaiizarii Ha npakTuii. OKpecleHUd MoaiI, K 0a4yuMo, (akTHIHO BiJ0-
OpakaeThCs y JOCITIDKYBaHUX HaMU TPUHIIMIIAX TpaBa, MPaBOTBOPYOCTI, HOPMATHBHO-
MPaBOBHX akTiB. HasBHICTH JIOTIYHMX 3B’S3KIB MDK MPHHIWIIAMH OCHOBHHX cdep
MPaBOBOTO OYTTA € MIAIPYHTSIM JUIsl TakWX 3B’SA3KIB MK TPHHIMIIAMH IpaBa,
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MPaBOTBOPYOCTI, HOPMATHUBHO-TIPABOBUX aKTiB. OCHOBOIOJIOXHI NMPUHIMITA TIpaBa (K
BH3HAYaJIbHI) IMIVIEMEHTOBAHI Y IOPUINYHI HOPMH, TTICIISl YOTO CTAOTh BHXITHOIO 023010
IIPaBOTBOPYOI, paBopeati3aniifHoi, IPaBO3aCTOCOBHOT 1 TAKE 1HINE JiSUIBHOCTI.

IleBHOIO iMIOCTpAli€l0 HHOTO MOXKE OYTH BHUILEHABEACHUHN MPUKIIAL i3 MPUHIIAIIOM
TrYMaHi3My, OJIHAK 3BEPHEMO YBary Ha MPUHIIMII, [0 OTPUMAB ChOTOHI KOHCTUTYIIIHO-
mpaBoBe Bu3HaHHA. llporiecu mnpaBoBoi iHTerpauii Ta TioOamizamii y cy4acHOMY
CYCHINBCTBI OOYMOBIIOIOTH T€, IO HAyKOBIIl BCE YacTillle AUCKYTYIOTh TPO TaKHl
INPUHIUI TpaBa, sIK IHTEpHalioHadi3auis (ajamTaiis 10 PETiOHAIBHUX 1 CBITOBUX
MPaBOBHX CTaHAApTiB) [6, c. 123]. 3 MeTOr MIATPHUMKH Ha HANIOHAILHOMY DIBHI Il
MPUHIAI (AOT0 MOXKHA BBaXATH IIE O3HAKOK a00 TEHICHINEI0 CYYacHOTO IpaBa)
3HAWIIIOB CBOE BiOOpaKEHHS Yy 3aKOHOJABCTBI YKpaiHH. MokeMO 3rajiaTd MeperyciMm
cT. 9 Koncrurymii Ykpaiau, 3akoH Ykpainu Big 18.03.2004 poky Ne 1629-1V «IIpo
3arampHOAEpKaBHY IIPOrpaMy aJanTarlii 3aKOHOAABCTBa YKpaiHM JO 3aKOHONIABCTBA
€pporeticekoro Coro3y», 3akoH VYkpainu Big 26.06.2004 poky Ne 1906-1V  «IIpo
MDKHApOJHI 10roBopu YKpainuy, 3akoH Ykpainu Bif 23.02.2006 poky Ne 3477-1V «IIpo
BUKOHAHHS PillleHb Ta 3aCTOCYBAHHS MPAKTHKH €BPONEHCHKOTO CYAy 3 TPaB JIIOJHHI».
HopmaTnBHe BH3HAHHS MPIOPUTETHOCTI HOPM MDKHApPOJHOTO IpaBa CTaJ0 BaXKIHMBOIO
MepelyMOBOIO JUTS IMIDIEMEHTAIlIl TaKoro MifXOxy Yy NpaBOpETYISTHBHY, HacaMmIiepesn
MPaBOTBOPYY IisUTBHICTh. Y HU3II METOAWYHHUX PEKOMEHMAIlH 3 MUTaHb HOPMOIIPO-
CKTYBaHHS TMPUHIUI 3aKOHOTBOPYOCTI <«IOACPKAHHS MDKHAPOJAHUX CTaHIAPTIB:
BIJIMTOBIIHICTh TIOJIOKEHb 3aKOHY MDKHApPOJHUM 3000B’si3aHHAIM YKpainu» [1, c. 95]
YTBEpAMBCS Yepe3 HU3KY BIAMOBIIHUX BHMOT, HANPHKIAM, IIiJ] 4Yac po3poOIICHHs
3aKOHOIIPOEKTIB Tpeba ypaxoByBaTH: HOPMH YMHHUX MDKHAPOIHUX TOTOBOPIB YKpaiHu,
SIKI CTOCYIOTBCS TEMH 3aKOHOIIPOCKTY; MOJOXKEHHS YTOOM TMpPO MapTHEPCTBO Ta
CHIBpPOOITHUIITBO MiK YKpaiHOto Ta €Bporneiichkumu CIiBTOBapHUCTBAMK, OCHOBHI
MOJIOKEHHST 3aKOHOMaBCTBa €C, SIKIIO TPEIMET IPAaBOBOTO PETYIIOBAHHS 3aKOHO-
MIPOEKTY BIJHECEHO A0 MPIOPUTETHUX cdep adanTaiii 3aKOHOAABCTBA BIANOBIIHO IO
Konnenuii amanranii abo pimens MixBiTOMUYOi KOOpAWHAIINHOT paad 3 aganTarii
3aKOHO/aBCcTBa YKpainu 10 3akoHonaBctBa €C [2]. HaBith y cT. 7 «OCHOBHI NPUHIIMIIN
HOPMOTBOPUOI AisIbHOCTI» 3akoHy PecnyOnixu binopycs Big 10.01.2000 poxy Ne 361-3
«IIpo HOpmatuBHiI mpaBoBi akTH PecnyOmiku benapyck» [3] imeThcst mpo MpiopUTeT
3araJbHOIPABOBUX NPHHIMIIB MDKHapopHoro mpasa. OTKe, IUIIXOM JIOTiYHO
MTOCITIZIOBHUX OTEpallii — BU3HAHHS MPABOBOIO CITUJILHOTOK OCHOBHMX 3acajl Mpapa, ix
HOPMAaTHUBHOTO 3aKpiIJICHHS, peali3allii y Tmporeci TBOPSHHsS JDKepel TpaBa —
(hopMyeThCsl IOPUIMYHA KOHCTPYKIIiSI, IMMOKJIMKaHa 3a0e3IeUUTH BTUICHHS IPABOBHX
IIHHOCTEH Ta TPIOPHUTETIB COIiyMy Yy TPAaBOBY pealbHICTh. YCi ONUCaHI MPUHIHITN
B3aeMO3aIekHI. HasBHICTh 3araJlbHOr0 BH3HAHHS TEBHOT 0a30BOi 3acaju TpaBa, Ha-
MPUKIIAJ,, MOPAIBHOCTI, IO dYacy il ropuaudHoi Qopmamizamnii Mmoa0 KOHKPETHUX
CYCNUIBHUX BiJJTHOCHH, OXOIUIEHHX IEBHOIO raily33i0 TpaBa (HarpuKiIaja, KpUMiHaIbHUM
MIPpaBOM), YW IIOJO NEBHOI CTajii MPaBOTBOPYOro mpolecy (HANpPUKIAA, y Hpoleci
EKCIIOPTYBaHHs MPOCKTIB HOPMATUBHO-NPABOBHUX aKTiB), HE JIa€ MiJCTaB CTBEPKYBATU
npo ii peanpHicTh. OfHaK (GOpMyBaHHS y MPaBOBil CBIOMOCTI MPAaBHUKIB YCTaHOBKU
PO BXKIIUBICTh T4 HEOOXIHICTh YTBEPKEHHSI TAKOTO MPHHIHUITY y MIPaBOTBOPYOCTI, a
TakoX (hOPMYBAHHs HOro MEBHOTO PO3YMiHHS — KPOK JO BIPOBA/DKCHHS HPHHLIAILY
MOpPAIBHOCTI B IOPHINYHY npakTuKy. Came TaK CBOTO/IHI, Ha HAITy IYMKY, BiOyBa€eTHCS
(I)OpMyBaHH;I TPaBOBHX 3akoHiB. OTOXX MOXKHA KOHCTATyBaTH HasIBHICTh CHCTEMHUX
B32€MO3B SI3KIB MIX MPUHIMIAMHE TPaBa, HpaBOTBOp‘{OCTl HOPMAaTHUBHO-TIPABOBUX aKTiB,
IO CIIOHYKA€ [0 3’ACYBAaHHS ix 1€papx1qHOCT1 32 B3a€EMHOIO KEPEIbHOI0 OCHOBOIO Ta
3[IaTHICTIO BIUIMBATH Ha CyCHUIbHI BITHOCHHH.
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BusnaganpHe Mmicue, Ha Hamle TEPEeKOHAHHS, Ma€ HaJle)KAaTH 3arajJbHOBH3HAHUM
(OCHOBOTIONIOXKHUM) TIPUHITUIIAM, SKi OKPECIIOIThL 0a30Bi 3acaad TpaBa B COLIyMi.
BoHn mnoBuHHI OyTH JPKEpeloM MPUHIUIIB NPaBOTBOPYOCTI Ta MNPUHIMIIB, SKi
3aKpilUieHi y HOPMaTHBHO-NIPABOBHX akTax. HaBememo NpuUKIa], ONEpPyHOUd TaKuM
MPUHILUIIOM Cy4acHOTO MpaBa, K AEMOKpaTH3allis, 110 03HAYae, HacaMIepes, IPaBoBe
peryjioBaHHA CYCHIBHUX BiAHOCWH BiAMOBIAHO 10 MoTped Ta iHTepeciB OUIBLIOCTI
CyCHUIbCTBA. Y IBOMY KOHTEKCTI OKpeMi HOPMATHUBHO-NPaBOBi YKpaiHH HaleBHO
Ba)XKO BBaXaTH AEMOKpaTUYHUMH, 30kpema IlogaTkoBuil kozekc VYkpaiHu. ®op-
MYBaHHS TPOMAJITHCHKOTO CYCIIJIBCTBA Yy CYyYacHidl JepkaBi TICHO TIOB’si3aHe i3
BTUJICHHSAM LHOTO NPUHIUITY y TPaBOTBOPUY MPaKTHKy. [IpuHIHII IeMOKpaTm3My y
HOPMOTBOPYIH JISUTBHOCTI CydacHOI JepXaBW € OJHI€0 i3 (opM peaizaiii Hapo-
JOBIIAJIS — YYacTIO COIiyMYy y CTBOPEHHS 3aralbHOO00B’I3KOBUX MPABHII MOBEIIHKH.
HaykoBIii 3BepTaloTh yBary Ha BaXIIMBICTh B3a€EMOOOMIHY MIiX IPaBOTBOPIIIMH,
JIEp’)KaBHUMH CTPYKTypaMH Ta HAacelIeHHSM Ha eTali MiAroToBKH NpoekTy. Hapemti
JEMOKPAaTU3My HOPMOTBOPEHHS CIIpHUSE 3allyde€HHs [0 EKCIepTyBaHHS MPOEKTIB
HOPMAaTHUBHO-TIPaBOBUX aKTiB 3alliKaBICHUX CyO’ €KTiB, MPEJACTaBHUKIB TPOMAaJICbKOCTI,
HayKOBLIB Ta TmpodecioHaliB, 3alydeHHS TpOMaAsH A0 MPOBEACHHS IPaBOBOTO
MOHITOPUHTY TOwO. [IpUHIMI JAEMOKpAaTHU3MYy 3HAaXOJUTh CBOE BHPAXEHHS Y
HOPMATHBHO-TIPABOBUX aKTax dYepe3 iX coliaji3alilo Ta iMIUIEMEHTAaLil0 MNPUHIUITY
BEpXOBEHCTBA IMpaBa. Y I[bOMY BUMAAKY 3HOBY MPOSBISETHCS 11€0JI0TIUHA OIN3BKICTh
HacamIIepel OCHOBOITOJIOKHIX HMPUHIIHITIB ITPaBa.

CTOCOBHO CHIBBIJHOIICHHS MK NPUHIMIIAMH IMPABOTBOPYOCTI Ta MPHHIIUTIAMH
HOPMAaTUBHO-TIPABOBUX AaKTiB, MOYKHa TOBOPHTH TPO TCBHHUW CBOEPITHUN MapHTET,
OCKUIBKM BOHHM BIIACTHBI, SK 3a3HAdajocs, JEII0 pI3HUM AacleKTaM OPHINIHOT
peaIbHOCTI — JISUTBHOCTI 31 CTBOPEHHS HOPMATHBHO-TIPABOBHX AaKTIB Ta CaMHM
HOPMAaTHBHO-TIPABOBUM aKkTaM. Bo4YeBHIb 11e 3yMOBJIIOE TIEBHI BIJIMIHHOCTI y TIepeTiKax
MPUHIUIIB Ta 3AaTHICTh OKPEMUX IIPUHIIMIIIB OYTH JHIIIE MPUHIUIIAMH PABOTBOPUOCTI,
a HE HOPMATHUBHO-NIPABOBUX AaKTiB, 1 HaBHAKW. [IpUHIIUN HAYKOBOCTIi, SIKUA O3HAYAE
BHUKOPHUCTAHHsI y TPOIECi MPOSKTYBAaHHS HOPMATHBHO-NIPABOBHX aKTiB IIpPaBWI Ta
npuiioMiB (3HaHb NMPO HUX) HOPMOTBOPHYOI TEXHIKM, HE MOxe OyTH 3a(iKCOBaHUM Y
KOHKPETHOMY HOPMAaTHBHO-IIPAaBOBOMY aKTi, TaK caMmoO SIK 1 MPUHLIHUI OOOB’SI3KOBOCTI
CyloBuX pimenp (BcTaHoBineHuit m.7 4.1 cT.7 Kopmekcy aaMiHICTpaTMBHOTO CyJO-
gyuHcTBa YKpaiHu Big 06.07.2005 poky Ne 2747-IV) He Moke OyTH TPHHITUTIOM
npaBoTBOpYOCTi. OO’ €MHYIOUNMH TSI HUX € caMe OCHOBOTIOJNIOHI TPUHITUITH «BEPXO-
BEHCTBA TPaBay», «3aKOHHOCTI», «PIBHOCTI», «TJACHOCTI» Tomo. OKpeciieHe iepapxiuHe
CHIBBIJHOIICHHS TPUHIUITIB IpaBa, MPaBOTBOPYOCTI Ta HOPMATHBHO-TPABOBHX AaKTIiB
Jla€ TICTAaBU MPOIOHYBATH O IPOEKTOBAHOTO 3aKOHOAABCTBA YKpaiHW IPO HOpMa-
THUBHO-TIPABOBi aKTH HHU3KY HOBEII, a CaMe:

— BU3HAYAJIHHOIO IIJICTABOIO JUISl BBEIEHHS Y TEKCT MPOEKTY HOPMATUBHO-IIPABOBOTO
aKTa MMPUHIIMITY [paBa € HOro BU3HAHHS OCHOBOMOJIOKHUM MPUHIIUIIOM 1IPaBa;

— MPaBOTBOPUICTh SIK 0a30Ba CTAIisl IOPUIUYHOI AISIBHOCTI Ma€ OXOIUTIOBATU MBI
Ipynd TNPHHIUMIB: OCHOBOMOJOXHI Ta cHenugiuHi HOPMOTBOpUi (3yMOBJEHI
0COOJIUBOCTSAMU HopMOTBopqo'i TEXHIKH Ta TeXHonoril’)‘

— HOpMATHBHA IHTEPIPETALlisl IPHHLMINB, SKi 3aKPIMICH] y HOPMATHBHO-IPABOBHX
aKTax, Mae BlII6yBaTI/IC}I BIJIIOBIAHO 10 JTOKTPHHAIGHOTO PO3YMIiHHS OCHOBOIIOJIOKHHX
MIPUHIIMITIB TIpaBa i3 ypaxyBaHHAM TaIy3eBOi cneumbn(n HOPMATHBHO-TPAaBOBHX aKTiB;

— IPUHIUIH TpaBa, IPUHIUIHA IPAaBOTBOPUOCTI Ta TIPHHITHIIH, 3aKp1nneH1 y HOp-
MATHBHO-IPABOBUX AKTaX, MOXKYTh OyTH 3ac000M TOIONAaHHS HENOTIKiB HOPMAaTHBHO-
MIPaBOBHX aKTIiB Ta CIIyT'YBATH OCHOBOIO [UIS iHTEpIIpETalii IOPUINIHAX HOPM.
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PRINCIPLES OF LAW, PRINCIPLES OF LAW-MAKING
AND PRINCIPLES IN THE NORMATIVE-LEGAL ACTS

V. Kosovych

Ivan Franko National University of Lviv,
Universitetskaya Str., 1, Lviv, Ukraine, 79000,
e-mail: kosovych v@ukr.net

The article is devoted to identify the presence of the relationship between the three
adjacent legal phenomena: principles of law, principles of law-making and principles that are
fixed in normative legal acts. Comparison of definitions of the terms «principle of law»,
«principle of law-making» and «principle enshrined in normative legal acts» illustrates their
distinction. Some differences can be traced and in the formal list of principles of law, law-
making and normative legal acts. It was established that despite some formal differences
between these principles, there is meaningful intimacy between them. The proximity of
substantial «stuffing» of these principles manifests in three aspects: in the general ideological
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orientation and the unity of the legal values, which are enshrined in the principles of law; in the
unity of form and content of individual principles; in the specific identity of concepts, which
outline the contents of the principles that are outlined by different terms (a kind of convergence
of the substantive component of the formal differences). The unity of the lofty foundations of
principles of law, law-making and normative legal acts became the basis for the sustainable of
existence and logical relationship between them and the prerequisite for the formation of the
legal principle structure in legal regulation of social relations. Attention is drawn that in the
proposed conjunction of the law principles defining value belongs to the fundamental principles
of law; at the same time their implementation in the right regulatory reality is carried out using
the principles of law-making and principles that are fixed in normative legal acts. The
fundamental principles of law (as define) are carried out in the legal norms then become the
basis of law-making, law-operating, law enforcement and other activities. Between the
principles of law-making and principles of normative legal acts there is a certain kind of parity,
because they are inherent to several different aspects of the legal reality — an activity of the
creation of normative legal acts and exactly normative legal acts. For legal legalization of the
legal principles usage rules in the regulation sphere of social relations is proposed to include a
number of novels to the projected legislation of Ukraine about the normative legal acts.

Keywords: principles of law, principles of law-making, principles in normative legal acts,
legal regulation of public relations.
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METOAOJOI'TYHI TPUHIUIIN MOHITOPUHTY
HOPMATHUBHO-ITPABOBUX AKTIB

1. Onuwyx

leano-Dpanxiscvkuil yHisepcumem npasa
imeni Kopona lanuna I’ anuyvroeo,
eyn. €. Konosanvys, 35, leano-@pankiecwvk, Yrpaina, 76000,
e-mail: revival.if ua@gmail.com

BucBiTneHo MeToaomnoriYHi NPYHLMNM MOHITOPUHIY HOpMaTUBHO-NpaBoBuX akTiB. O6rpyH-
TOBaHO, LU0 NPaBOBWIN MOHITOPUHI € OOOB’'I3KOBMM €ITEMEHTOM METOAOJIOMNYHOro Ta pauioHarb-
HOro Miaxo4y A0 3aKOHOTBOPYOCTI. 3'ACOBAHO, LLO aKTyarnbHICTb, KOMMMEKCHICTb, HayKoBa
OOr'pYHTOBAHICTb i AOLUIMbHICTL HOPMaTMBHO-MPABOBUX akTiB € OCHOBHVWMMW METOAOSOrYHUMMU
NPUHLMNAaMN NPaBOBOro MOHITOPUHTY.

BusiBneHo, o oCHOBOW peanisavii MeTOAOMOMYHMUX NPUHLMNIB € NOEAHAHHS TEOPETUYHMX
BMMOT NPaBOBOi HayKu, MO3WTUBHOIO AOCBiAY 3aKOHOTBOPYOi po6oTn Ta 3abe3neyeHHst SKOCTi
OLiHIOBaHHS HOPMAaTUBHO-TNPABOBMX aKTIB.

BaxnunBow MeToaoMnoriYHOK YMOBOK MPaBOBOr0 MOHITOPUHIY € BUPOGNEHHS i HeoaMiHHa
YMOBa JOTPUMaHHSI EOUHOTO MOHSATIMHOIO anapary. 3anponoHOBaHO NepPEBIPATU KOHCTUTYLNHO-
npaBoBY NpuYpoay Ta BUSBMATU OCHOBHI AedeKTn coLjianbHOro 3MiCTy SiK Ha piBHi cMcTemMn npasa
3aranom, TaK i Ha piBHi OKPEMUX HOPMAaTUBHO-NPaBOBMX aKTiB.

Knroyosi criosa: BiOCTEXEHHS, NpaBoOBa eKCnepTu3a, OUiHIOBaHHA e(eKTUBHOCTI, cuctem-
HUIA nigxia.

[TpaBoBHII MOHITOPHHI HAJICKUTHh JO IHHOBAI[IHUX IOPUAWYHUX TEXHOJIOTIH, 3a
JIOTIOMOTOI0 SIKUX OILHIOIOTh €(peKTHBHICTh HOPMATHBHO-TIPABOBOI'O PEryJroBaHHA. [1eto
CTAHOBJICHHS CHENU(IYHOTO BULY IOPUIUYHOL JiSUIBHOCTI — IPABOBOTO MOHITOPHHTY Ha
OMY eTari B YKpaiHi akTHBHO PO3pOOJISAIOTH, ajie BOHA II¢ HE OTpUMalia Hi HOpMa-
TUBHOTO 3aKPIIUICHHS, Hi HE Ha0yJa cTaTycy «QyHKIIIi OpraHiB Jep>KaBHOI BNy,

Branmocst focarti He3HAYHUX PE3YJIBTATIB K y cepl pO3BUTKY KOHIICTITYAILHUX Ta
METOIO0JIOTIYHUX OCHOB, TaK 1 B YaCTHHI BIPOBAPKESHHS MPABOBOTO MOHITOPHHTY B MeXa-
HI3M NPUHHATTS Ta peanialii 3akoHiB. Llel mpoiiec CTUMYITIOE PO3BUTOK HOBOTO HATIPSAMY
Y IOpUANYHINA HayYIT, SKAH TOKIMKaHWH 3a0e3neuyBaT MPAKTHKY HEOOXITHUMH 3HAHHAMHU
Ta peKOMEH/aIlisIMH 3 OpraHi3alii Ta MpoBe/IeHHsI IIPAaBOBOI'0 MOHITOPHHT'Y.

ITutanHs Teopii Ta MPaKTUKU IMPABOBOI'O MOHITOPUHIY OCHTIKYIOTH OUIBIION
Mipol0 3akopJioHHI BueHi, 3okpema 0. Apszamacos, I. bauuino, K.Toerc, P.3y0ek,
M. Hosiuki, H. Capraesa, 0. Cypmin, 3. @ianoBa. Jlo KOropTH yKpaiHCBKHX YUCHMX-
JOCHIJHUKIB TIPaBOBOrO MOHITOpuHry MokHa BimHectu lO. I'panoBy, O. 3aifuyka,
B. Kocosuu, O. Konuienka ta iH.

Joci B ykpalHCBKill Teopii nmpaBa HE CTBOPEHO HaJISKHOT JOKTPUHAILHOI 0a3u Ta
METOJIOJIOTIT TIPAaBOBOT'O MOHITOPHHTY, 110 € OJHUM 13 HETAaTHBHHX YHHHHKIB Ha MUIAXY
IO BIOCKOHAJICHHS TIPABOBOi CHCTEMH.

JlokTprHamBPHa HEBH3HAYCHICTH MPAaBOBOIO MOHITOPHHTY BH3HAYa€ MeTy, SKa
MOJIATAaE Yy PO3KPUTTI METOMOJIOTIYHMX TPHHIUIIB 3a0e3NedeHHs]  OIIHIOBaHHS
e(PeKTUBHOCTI HOPMATHBHO-TIPABOBUX aKTiB y MPOIIEC] MPABOBOTO MOHITOPHHTY.

ITutaHHS METOMOJIOTIYHOTO 3a0e3MedeHH s IPOIIeCY MOHITOPUHTY B THX MacliTabax,
sIK1 MOXKYTb JIaTH TIOMITHI Pe3yJIbTaTH, MOTPeOyIOTh MEPIIOUeproBoi yBaru. MOHITOPUHT
Ma€ OXOIMUTH BCi Iabiii MpaBOBOI HOPMOTBOPHYOCTI: JEP)KABHOI BIAAH, MICI[EBOTO

© Onumyk 1., 2016
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CaMOBpSAyBaHHS, BCI CEKTOPH COIIAJIbBHO-GKOHOMIYHOTO JKHTTS KpaiHH Ta MpaBo-
OXOPOHHOI CUCTEMHU.

MipkyBaHHS PO METO/IOJIOTIIO MPABOBOTO MOHITOPUHTY 3BOJATHCS 70 (hOPMYBaHHS
MTO3UTHUBHOTO TEOPETHYHOTO 3HAHHS IPO HHOTO — PO3pOOKY HOTro MOHSATTS, IIiNeH, 3aca,
cy0’€eKTiB, CTaiid, METOAIB MPOBEIECHHS TOIIO. Bimomo, 1110 3aBAaHHS Teopil moysrae y
(hopMyBaHHI TTO3UTHBHOTO 3HAHHS PO TpeAMET. MeToI0JIoTis BIAMOBIAAE 3a OpraHiza-
mito (OpMyBaHHS IBOTO 3HAHHS. 3 I[LOTO TIOTJISAAY MOKEMO KOHCTATyBaTH, IO BimOy-
Ba€TKCH IMiMiHA ITOHSITH — TEOPil Ta METOAOJIOTIT MPaBOBOTrO MOHITOPHHTY [8, ¢. 55].

Mertononorito po3yMiloTh MO-pi3HOMY. EMIipUKy MipKyIOTh PO METOJOJOTII0 SIK
PO CYKYIHICTh TEXHIK 1 NMPOLELyp aHai3y «CoLialnbHOro». TeopeTHKH po3TiIsIaroTh
METOJIONIOTII0 5K TEeBHY CHCTEMY BHCIOBIIOBAHb IPO COL{aJbHY pealbHICTh, sKa
nependayae po3poOKy Ta BUOIp CHElialbHUX METOAIB, METOJIUK 1 TEXHIKW OCATHEHHS
«COMIANBHOTOY». 3arajJbHONPUUHSITHM BBXKAETHCS BU3HAYCHHS METOMOJOTIT K «CYKYII-
HOCTI Mi3HaBaJIbHUX 3ac00iB, METOJIB, MPUIOMIB, 1[0 BUKOPUCTOBYIOTECS B OyIb-sKiit
HayIi, a00 *® cdepu 3HaHb, IO BHBYAE 3aCOOM, NMEPESIYMOBH Ta NMPHHIIUAIK OpraHizarlii
M3HABAJILHOI 1 MPaKTUYHO-TIEPETBOPIOI0YOT TIsUTBHOCTI» [9].

CoriaJIbHO-TTPaBOBI METOJIM 3HAYHO BiJPI3HSAIOTHCS 32 CBOEK MpUpoaoro. Jleski 3
IUX METOJIB, TaKi SIK 06€pC>KHiCTI> y Hpoueci pO3AyMIB TIpo JepxkaBy ab0 MHBUIBLHO-
TPABOBY BIMOBINANBHICTS, MOXKHA PO3YMITH SIK NPHHUMIH, HOPMH, a0o TNpaBmia
CTBOPCHHS IPaBOBOTO MOHITOpI/IHFy puneHL Iep)KaBHUX OpraHiB Ta MpOIECiB IX
npuiiasaTTs. Lle MbkHapomHi MexaHi3MH TOHEepeqHbOI OOIPYHTOBAaHOiI 3roaud Ta
MOTIePEIHBOTO OIliHIOBaHHA [13, . 446].

Orxe, MeTtomojorist o0’eqHye B co0i (yHAaMEHTANbHI 3arajJbHOTCOPETHYHI
KOHIIeNNi{, 3araJbHi JiaJIeKTU4HI 3aKOHM N KaTeropii, 3arajbHi i 4acTKOBI HayKOBI
MeTOAM. 3aBASKH [IbOMY METOJOJIOTiSi CTAHOBHUTh HE TINIBKM CHUCTEMY 3HaHb, a U
3HapAIs, IHCTPYMEHT 301IbIIeHHS 1 30aradyeHHs [bOr0 3HAHHS, KOMIUJIEKC iCTOPUYHO
c(hopMOBaHUX pAIiOHATBHUX NUISIXIB MPUIO0AHHS 3HAHHS Ta HAKONWYEHHS 3HAHHA 1
dbopM pyXy MHUCICHHS BiJl HE3HAHHS JO 3HAHHS, BiJ sBHIA IO CYTHOCTI, BiJ
MIPOIIO3HIIIT 1O ICTHHH.

MeTo010Tisl MOHITOPHHTY HOPMATHBHO-TIPABOBHX aKTIB — 1€ CYKYITHICTh HAyKOBO-
0OTpYHTOBaHUX METOJIiB, CMIOCO0IB, 3aC00IB 1 MPUIOMIB, 1110 3a0€3MEUYIOTh PAIllOHAIBHY
Ta e(beKTHBHy OpraHi3aIiio JiSUTEHOCTI Y0’ €KTIB MOHITOPHHTY HOPMATHBHO-TIPABOBUX
aKTiB, CHIpAMOBaHY Ha 301p, CIIOCTEPE:KEHHS, aHAI3 iHpopmarii PO CTaH HOPMATHBHO-
MPAaBOBHX aKTIB, 1X OI[IHKY, KOHTPOJIb i BUpOOJIEHHS MPOTO3MLIH 110JI0 BJOCKOHAJIEHHS
3aKOHO/IaBCTBA Ta MPOTHO3Y Horo fii [2, c. 84].

Metomoorisi MPaBOBOIO MOHITOPUHTY MOBHHHA TIPYHTYBATHUCS Ha TAaKHX MPHH-
nunax, sK: akTyalbHICTh, KOMIUIEKCHICTh, HayKOBa OOIPYHTOBAHICTh 1 JOLIJIBHICTb.
Kpim Toro, npu ix ¢popMmyBaHHI MatOTh OyTH BpaxoBaHi: 1) BUAM HOPMATUBHO-IIPABOBUX
aKkTiB; 2)ie€papXis HOPMATHBHO-TIPABOBHX aKTiB; 3) OJHOPIMHICTh CYCHIUIBHUX Bill-
HOCHH. Y 3B’SI3KY 3 ITUM, TIpH pO3pOOJICHHI METOJI0JIOTIi MPAaBOBOIO MOHITOPUHTY TaKOX
HEOOXITHO KepyBaTHCS THM, IO 3aKOHOJABCTBO PETYIIOE PIi3HOMAaHITHI CYCHUIBbHI
BIIHOCHHH, Ta CyO0’€KTH #oro peamizaiii pi3Hi. ToOMy CYKYyIHICTh BUKOPHCTOBYBaHHX
METOJIIB Y KOXXHOMY KOHKPETHOMY BHWIAJKy IOBHHHA OyTH CIEMU(iYHO, TOOTO
IPYHTYBATHCS Ha IPUHITUIT TU(EpEeHIIIHOBAHOTO CHCTEMHOTO Mmiaxoay [9].

CucteMHHMH MigXiJ 3MICTOBHO IIOKa3ye TPYIy METOMIB, 3a JOMNOMOTOI0 SKHX
peanbHUit 00 €KT OMUCYIOTh SIK CYKYNHICTh CKOOPJMHOBAHUX KOMIIOHEHTIB. Lli MeToau
PO3BHBAIOTH Y MEXaxX OKPEMHX HAYKOBUX JHUCIIMIUIIH i 3aralbHOHAYKOBUX KOHIICTIIIH, €
pe3yIbTaTOM X MIKAMCHMILIIHAPHOTO cuHTe3y. ToMy B Tpoleci IpaBOBOrO MOHITO-
puHTY HEOoOXiAHO 3aCTOCOBYBATH METO/H SIK }Opl/l,ZlI/l‘{HOI HayKu (le/lI/IOMl/l TIYMA4CHHS —
.HOFI‘{HI/II/I FpaMaTI/I‘{Hl/lI/I Cl/lCTeMaTI/I‘{HI/Il/I ICTOpl/qul/lI/I i T. H) TakK i COLllOJ'lOFll (HpOF—
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HO3YBaHHs C(eKTHBHOI [ii HOPMH TMpaBa, ONWTYBAHHS, CIIOCTEPEKCHHS TOIIO),
3aralbHOHAyKOBHX (IHAYKTHBHI, ICAYKTHBHI, aHATITHIHI METOIM Ta iH.), CTATHCTHYHIX
Ta IHIIAX METO/IB.

Mosnitopusry migisrae YMHHMA TpPABOBMII MAcHB, HACAMIEPEX HOPMATHBHO-
NPABOBI aKTH, SIKI MAIOTh NEBHI HEIOJIKH. Ix amanizylotb pasom i3 eKOHOMiuHMMH,
COIIATEHO-TIONITHYHUMH Ta 1HITMMH YUHHAKAMH, 1110 BIUIMBAIOTH HA ITPABOBI BiTHOCHHM,
13 3’sICYyBaHHSM PiBHS IPABOCBIOMOCTI CYCHIIBCTBA [5, . 36].

OuiHIOBaHHS SIK ICTOTHA CKJIaJI0OBa MPaBOBOI'O MOHITOPUHTY, 3 OIOHOTO OOKY, €
BOXJIMBHM 1, NMpPUHAWMHI B Jeskux cdepax, TpaJuIliiHUM €JIEMEHTOM COIiOJIOTI]
3aKOHOAABCTBA. 3 IHIIOr0 OOKYy, BOHA TaKOX € ICTOTHOIO YacTUHOI 3aKOHOZABYOI
Metofoforii. Ha BiAMiHY BiJ MHiATOTOBKH 3aKOHOIPOEKTIB, BOHA MIBUJLIE OXOIUIIOE
MaTepianLHi 3MICTOBHI acleKTH 3aKOHOJABCTBa, HIK HOTO q)opManLHi aCTeKTH Ta
nepenycm CTOCYETBCS BIIHOCHH MDK HOPMATHBHHM 3MICTOM i HOro HacliIkamu B
COLiaNIbHIN AIMCHOCTI, B «peaIbHOMY CBITi».

Metozosoriuae 3a0e3neueHHs OIiHIOBaHHS €(EeKTHBHOCTI HOPMATHBHO-TIPABOBUX
aKTIB y Mpoleci MPaBOBOIO MOHITOPHHTY Ma€ TPYHTYBATHUCS HA BUKOPHCTAaHHI SIK 3arajib-
HUX KPHUTEPIiB, TaK i CreliaJbHUX MOKa3HUKIB, 110 BiIOOpaXaroTh MapamMeTpu peatizamii
HOPMAaTUBHHX IIPHIIHCIB.

[TpaBoBi mapameTpu ePeKTUBHOCTI 0OYMOBJICHI HU3KOK YMHHHUKIB: ICTOPUYHHM aCTIeK-
TOM; TUMYacOBUM IPOCTOPOM; PO3BUTKOM CYCHUIBHUX BITHOCHH Yy CHIBBIJHOLIEHHI 3
BUMIPIOBaHHSIM TIPaBOBOT JIHCHOCTI, EKOHOMIYHOTO PO3BHUTKY; YMOBaMH MEXaHi3My TPaBoO-
BOTO perymoBaHHs. be3yMOBHO, Iieil niepeltik He € BUYepITHIM, MOXKHA TAKOXK BKa3aTH 1 Ha
JIOZaTKOBI KpUTEPIi, AKi BUSHAUATUMYTb 3aJIEXKHO Bl BUTY eheKTUBHOCTI [1].

3arajibHi MOKa3HUKU OIIHIOBaHHS €(EeKTHBHOCTI Iii HOpM IpaBa Tpeba BH3HAYATH
Ha erami TIaHYBaHHs MPaBOBOTO MOHITOPHUHTY (HiI[FOTOB‘{a CTagis) i MOXyTb OyTu
YTOYHEHI B TPOLECI MPOBEICHHS MPABOBOTO MOHITOPHHIY CTOCOBHO OCOOMMBOCTEH
KOHKDETHHX CYCIUIBHHX BIHOCHH, 5IKi TOCTAIOTh 00’€KTOM HOPMATHBHOIO DEryIIio-
BaHHs. Kpim Toro, omiHioBaHHS e(EKTUBHOCTI MpaBOBOi Aii HOpM IpaBa Mae BigOy-
BaTHCA 3@ HU3KOIO raly3eBUX MOKAa3HMKIB, 1[0 BiJOOpaKaroTh crelu(iKy HOPMOTBOPUOT
1 IPaBO3aCTOCOBHOT JISTTLHOCTI B OIIHFOBaHIH cepi.

Mertoposnoriuauil miaxin (TepMiH «HiAXi» O3HAuYa€e CyKyNHICTh NMpUIIOMIB, CIIOCOOIB
BIUIMBY Ha KOro-HeOy/ib, Y BHMBYEHHI 4Oro-HeOysb, BeAeHHI cmpaBu 1 T. A. [10, c. 8]),
PEKOMEHTOBaHUH JJIs1 pO3pOOJICHHS HOPMAaTHBHOIO 3MICTY 3aKOHIB, 3aCHOBaHHMH Ha TIOALT
PI3HHX aHANITUYHUX KpOKiB abo mocnifoBHOCTeH. Lli KpOKM OXOIUTIOIOTH: aHai3 i
BU3HAUCHH NpoOnemu, sKka, SIK nependadaeThesi, Oyje BUpILIEHa 3aKOHOJABUOIO MI€IO:
BU3HAYCHHS 200 YTOYHEHHS IIiJIel 3aKOHOIABCTBA; EKCIIePTH3a MPABOBUX IHCTPYMEHTIB, a00
3aco0iB, fKI MOXXHAa BHKOPHCTOBYBAaTM JUIsI BUpIIIEHHS INpoOnemu, i BUOIp Takux
IHCTPYMEHTIB, 3aCHOBAHUH, CEpe]] 1HILOro, Ha Pe3ysIbTaTaX MEPCHEKTUBHOTO OL[IHIOBAHHS iX
MOKJIBOTO BIUIMBY; NPOEKTYBAaHHS HOPMATHUBHOTO 3MICTy; (hopManbHEe BBEICHHS B IIIO;
3aCTOCYBaHHS; PETPOCIEKTHBHE OI[HIOBaHHS;, 3a HEOOXimHOCTI a00 3a MOXKIIHMBOCTI —
aJlanTarlis 3aKOHO/IaBCTBA BIATIOBITHO 10 PE3YJIbTATiB PETPOCIIEKTUBHOIO OLIHIOBAHHS [6].

VY SKOCTI 3arajJbHOT0 METOOJIOTIYHOTO TPHUHIIMITY JOCHIIHKEHbh MOXKE BUCTYIATH
OpieHTallis Ha BUSBJICHHS TIIOKa3HMKIB KOH(QUIIKTHOCTI CYCHIJIBHUX BiJIHOCHH, IO
XapaKkTEepU3yIOTh Mipy 3aJl0BOJICHHS NPaBOMIPHHUX IHTEpECiB yYaCHUKIB PEryJbOBaHHUX
BIIHOCHH. BUWKOpUCTaHHS B TpoIleci JOCTIKEHh TaKOTO IOKa3HHWKAa e()EeKTUBHOCTI
HOpPMHU MpaBa, K CTYMiHb KOH(IIKTHOCTI BperyJbOBaHHX HEIO BIAHOCHH, Nependayae
3HaHHS TPO ONTUMAIBHMH i wi€l cepu piBeHb KOHQMIKTHOCTI (3 ypaxyBaHHSIM
KOHKPETHOT COIialTbHO-TIOJITHYHOT, EKOHOMIYHOT, MOpaJIbHOT TOIo cuTyarlii) [8, c. 120].

Jpyre 3aBnaHHs cTaIii MOHITOPHHTOBOTO OIIHFOBaHHS €()EKTUBHOCTI — BUSBIICHHS
YMHHMKIB, 110 BIUIMBalOTh Ha e(EeKTHUBHICTh pealizallii HOPM MpaBa, SKe MOJArae y
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BH3HAYCHHI OCHOBHHMX HAIPSMIB HETAaTUBHOTO BILIUBY W BUPOOJICHHS TPOTO3HUIIIN 100
X TIOJI0JaHHA. Y FOPUINYHIA HAYIll IO OCHOBHUX MPABOBUX YHHHHUKIB, SIKi BIUTHBAIOTH Ha
e()eKTUBHICTh 3aKOHOJIABCTBA BIIHOCATH SIKICTh 3aKOHOAABCTBA, SKICTh MPaBO3acTO-
COBHOI{ AiSTIBHOCTI Ta PiBEHb IIPABOCBIJOMOCT] HACEJICHHSI.

CriostydeHHs1 iH(popMaIIii PO SIKICTh 3aKOHOAABYMX TPABHII 3 KUTHKICHOO TH(OpMAITIEr0
PO X HACIIJKK IPHUPOHO CTBOPIOE Pi3HI METOMOJOTIUHI MPOOIeMH. 3 METOI MOHITOPUHTY
KoH(iryparii 3akoHOMaBUMX akTiB Ta iXx HacniakiB K. ['oerc 3ampomnoHyBaB moeqHaHHS
METONly aNIeKBAaTHOCTI (congruence method) 1 BIICTeXEHHsS TPOLECY (process-tracing).
Merton aneKBaTHOCTI NEPEBAYKHO 3aCTOCOBYETHCS B SIKOCTI albTEPHATHBHU ST KOHTPOIBO-
BaHOTO TIOPIBHSHHSA, Y CUTYAIlisX, KOJIH METOI JIOCII/DKESHHS € aHai3 OJTHOr0 BHIMAAKY abo
JEKUTbKOX BHIAJKIB, y SKUX CTYICHS TMOPIBHAHHSA HEIOCTaTHBO JUISA JOCSTHEHHS
JIOCTATHHOTO PIiBHSI KOHTPOJIO. Bkazanuii MeToj 100OpE MiIXOIUTH JUIl BUBYCHHS MPABUIT
3aKOHOJIABCTBA Ta iX HACIIJKIB IS JCpKaBH. MeTO/I aJeKBAaTHOCTI BHUKOPUCTOBYETHCS
TEOPIEI0 3 METOI TIepPeA0AYNTH 3HAYCHHS 3aJICKHOT 3MIHHOI Ui 3HAYCHHS HE3aICHKHOI
3MIHHOI, TIEPEBIPKH TAKUX IMPOTHO3IB 3 JOMOMOIOK JaHWX T4 BCTAHOBJICHHS MPUYMHHO-
HACJIJIKOBOTO 3B’A3Ky MDK JBOMa 3MiHHMMH. JlenieHTpanizoBaHa KOH(Irypaiisi 3aKoHO-
JIABYMX TIPaBWJI B Yps/i Ta B TapjaMeHTI NMPU3BOIMTH 1O OMHO3HAYHOI HECTaOUIBHOCTI
3aKOHOJIABCTBA Ta Horo ramy3ell. CBOEHO 4Yepror HECTaOUIBHICTh 3YMOBIIOE 3aBHINCHI
MaciTadu JisUThbHOCTI 3aKoHo1aB4uo1 Biaam [11, ¢. 19-20].

SIkicTh 3aKOHOZABCTBA MO>KHA OI[IHIOBATH SIK Ha PIBHI CUCTEMH IpaBa 3arajioM, Tax i
Ha PIBHI OKpEMHUX HOPMATHBHO-TIPABOBUX aKTiB. AHaNI3 SKOCTI HOPMAaTHBHO-TIPABOBUX
aKTiB BiJIOyBaeThCS HaA eTami TEpPEeBIPKH iX KOHCTUTYIIHHO-TIPAaBOBOI TPUPOAM 1
BUSIBJICHHSI OCHOBHUX JIe(heKTiB CcoLliabHOro 3MicTy. Ha erami BUpoOIeHHS Mpomo3umin
IIOA0 MiJBUILEHHSA €(EKTUBHOCTI Aii HOPMATUBHO-NIPABOBUX aKTIB aKIIEHTOBAHO yBary
Ha TIEPEeBipIi THX CHCTEMHHX XapaKTCPHCTHK 3aKOHOIABCTBA, SKI MOXYTb YTPYIHUTH
pealizaiiro MX akTiB. [meThcs Mpo aHawi3 Tiel MiJCHCTEMHU 3aKOHOJABCTBA, B SIKiH i€
HOPMATHUBHO-NIPABOBHI aKT, 3 MOTJISAY HASBHOCTI MPOTAJHMH 1 CYNEPEYHOCTEH, OLIHKU
CTYIEHS CTabiIbHOCTI 3aKOHOABCTBA 1 T. 1.

I'pomanceka excriepTi3a CIpsIMOBaHA HA BUSBICHHS CTYIICHS OOJIKY 1 Y3TOIKEHHS
B TIpOIleCi MPABOBOTO PETYJIOBAaHHS IHTEPECIB PI3HUX COIIAJLHUX TPYI 1 MPOIIAPKIB
CYCHITBCTBA. 3aBJaHHSM TaKOi €KCIICPTHU3H €: BUSBUTHU COLAIbHI TPYIIH, IHTEPECH SIKUX
MOTPAIUISAIOTh Y cepy MPaBOBOrO PEryMIOBaHHS Ii€l MPaBoBOI HOPMH (HOPMATHBHO-
MPABOBOTO aKTa); MpOaHATI3yBaTH CHEMHU(IKy MPOTUPIY MK HUMH, BHU3HAYUTH MIpY
Y3rO/DKEHHS IIMX 1HTEpPEeCiB y Mexax 3allpollOHOBAHOI MOJIEeNIi HOPMATHBHO-TIPABOBOTO
peryiroBaHHsl, TOOTO BUSIBUTM HAasBHICTb ab0 BIJICYTHICTh iHTEpeciB, HoOCIi SIKHX
OTIMHWJINCSA B NIPUBiIeHOBaHOMY a00 TUCKPUMIHOBAHOMY IOJIOXKEHH] [8§, c. 122].

I'pomajcrka ydacTh y MpaBOBOMY MOHITOPHHTY (DIKCYE OJHOYACHO 3MICT COIlialib-
HUX TEXHOJIOTIH, MO0 BH3HAYAIOTh MOXIIMBICTh y4acTi TPOMAJCHKHX CTPYKTYp Y PO3-
poOJsieHHI Ta NPUMHATTI HOPMATHUBHO-NIPABOBUX aKTiB, OakaHHA OpaTH MiA CBOIO
BIMOBiAANBHICTD iX pearizalito. OTxe, BaXKIMBOIO € MOTUBAIlS 10 caMOOpraHizalii Ta
Ji1 1HCTUTYTIB TPOMAJITHCHKOTO CYCITIIBCTBA, 0€3 KX HEMOXKIIMBE 3a0e3IeUeHHS 1HTe-
peciB cy0’eKTiB TPOMaACBKOi y4acTi B MONITHYHOMY YyrpaBiiHHi. Kpim Toro, BinOy-
BA€THCS aKTyallizallisg MoTped rpoOMaTHCHKOTO CYCIiIbCTBA B MiJBUILEHH] SIKOCTI y4acTi,
OCKIJIBKH 3MIITYIOThCSI MEXi, B SIKUX TPUIMatoTh pimenHs [7, c. 39].

HaykoBa excrieptu3a — Iie HayKOBa OIliIHKa KOMIETEHTHHUX (haxiBIiB IOAO Pi3HUX
ACIIEKTIB COIIAILHOTO 3MICTY Ta FOPHIMYHOI ()OPMH OIIHIOBAHOT HOPMH TIpaBa, He3aJIe)KHA
BiJl TUCKY KOPIIOPATUBHUX iHTEpeciB. BUNUISIOTH Taki BUIM HAYKOBUX €KCIIepTU3: 1) J0riko-
MpaBOBa EKCIepTH3a; 2) TIHIBICTUYHA eKCIepTH3a; 3) aHTHUKOpYMIiiHa; 4) eKolorivyHa
EKCITepTH3a; 5) eKOHOMIYHA eKCIIepTH3a; 6) reHIepHa ekcrepTu3a. Bubip BUIy eKcriepTH3U
(KOMITIEKCY EKCIIepTH3) BU3HAYAETHLCSI HEOOXITHICTIO 3a0€3MeYUrTH TIOBHOTY aHAJI3y BCIX
ACTIEKTIB MPOOJIEMH, 3HAYYIIUX Y MEXKaX IEBHOT'O JOCIIJDKCHHSL.
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Ekcnieprisa Moske OyTH OpramisoBaHa IUISXOM 3aCTOCYBAHHS METOXY CKCIISPTHHX
OLIHOK, IO NPHITyCKA€ OMMTYBAHHS TPYIH SKCIEPTIB 3a CICIIalbHOIO METOIMKOI, abo
IIUTSIXOM 3BEPHEHHS JI0 KUJTbKOX BU3HAHUX (haxiBIliB y BimnosiaHii cdepi [10, c. 121-123].

HopMaTHBHO-TIpaBOBHIA aKT MOYKHA BBaXKaTH €(EKTHBHO JIFOYUM TiJIBKA B TOMY BH-
NajKy, KOJIM TapaHTOBaHI HUM TIpaBa 3a0e3revyeHi MOXKIIUBICTIO iX CY/IOBOTO 3aXUCTY. SIKiCTh
CYJOBOTO TIPaBO3aCTOCYBaHHs BU3HAYAIOTh TaKi YHHHHKH: PiBeHb (DiHAHCOBOTO, KaJpOBOTO,
MaTepialilbHO-TEXHIYHOTO Ta iH(opMmalliifiHoro 3abe3nedeHHs] CyloBOi IisUIBHOCTI; PiBEHb
HE3aJIXKHOCTI Cy10BO1 Biaau (TOOTO 1i 3aXHIIEHOCTI BiJl TUCKY 3 OOKY iHILIUX TUJIOK BIIaJH,
KPUMIHAIBHOTO YHWHHUKA, CTPYKTYP TPOMAaSHCHKOTO CYCIIUIBCTBA, SKI MEPeciiayloTh KOp-
MOpaTUBHI iHTepecn 1 T. J.); CTyHiHb JOCTYIHOCTI NPaBOCY[AS M HACENEeHHs (L0 Xapak-
TEPU3YETHCS Bl,Z[CyTHlCTIO HETIOCHITBHIX CYJOBHX BHTDAT, YCKIIATHCHHX CYJIOBHX NPOLEYD,
TSTaHUHH Y HpI/II/IH}I’[TI PIIIeHS i T. 11.); PiBEHb IOBIpH HACEIICHHS IO CYJ0BOi BJIAIH 1 T. I.

Y IOCTITHUIIBKI NPAKTHII BAKOPHCTOBYIOTH JBA Pi3Hi 3 METOIONOTTIHOTO MOTIIALY
MiAXOH, IO JAaf0Th 3MOTY BH3HAYHTH CTYIIHb PEaIbHOI HE3AIKHOCTI CYIOBOI BIIAJIN:
OIHUTYBAaHHS CKCIEPTIB, SKi OIMIHIOIOTh CUTYAIF0 «31 CTOPOHWY», i OMUTYBaHHS CYIIIB,
SIKi BUCTYNAIOTh y IIbOMY BHIIQAKY HE SK 30BHIIIHI €KCIEPTH, a SK yYaCHUKH IOC-
JPKyBaHUX BiJTHOCHH.

Hacrynuuii ynHHUK, SKUil yIuiBae Ha e(heKTHBHICTB J1ii HOPMATHBHO-IIPABOBHX aKTIB —
piBEHb IIPABOCBIAOMOCTI HACENICHHS, II0 XapaKTepU3ye 3HAHHSA IpaBa Ta CTABICHHS M0
mpapa. Y Tporieci BUBYCHHS 3HAHHS HACEJICHHSAM BIIMOBIIHUX HOPM IpaBa BaXJIMBO MAaTH
Ha yBa3i, 110 eEKTUBHICTH IIPABOBOTO PETYIIOBAHHS BU3HAYAE HE CTLIBKH CTYMIHb iH(Op-
MOBAHOCTI JIFOJICW MPO BUMOTH JIOCIIDKYBAHUX HOPMATHBHO-TIPABOBHX AKTiB, CKUIBKH iX
3JIATHICTH 3pO3YMITH CYTh TIPABOBUX BUMOT Y KO)KHOMY KOHKpeTHOMY BHTIanKy [10, c. 124].

BaxmiBOI0 METOMOJOTIYHOI0 YMOBOIO HAATOKCHHS CHCTEMHO OPTaHi30BaHOTO
MOHITOPHHTY € BHUPOOJICHHsSI 1 HEOJMIHHA yMOBa JIOTPUMAHHS €JMHOTO TOHATIHHOTO
amapary. TepMiH()norisi OJIHO3HAYHE TTYMaAYCHHSI KaTeropii i MOHATh Y CUCTEMI MOHi-
TOPHHTY BKpaili HEOOXi{Hi JUis opraisamii mpaBoBOr0 MOHITOpHHTY. bes mporo me
MOJKHA OTPHMATH HCpCKOHHI/IBl pesynbTaTi 1 IpoBecTH iX omiHIOBaHHA. [0 TakuxX ToO-
HATH MepeayciM Tpeba BiTHECTH Taki, sIK: «cdepa MPaBOBOTO PEryNIIOBAHHI», «3aKOHO-
JIaBCTBOY», «HOPMATHBHO-TIPABOBI AKTH», «IHIMBIJyallbHi aKTH», «IPABOBE IOJIE),
«IpPaBOBHII MPOCTIPY, IPABOBE CEPEIOBHIICY, «IIPABO3ACTOCYBAHHS», «IIPABOBA CHC-
TeMay 1, HapelITi, KMOHITOPUHI» [3, c. 14]

BaxuBrME yMOBaMH CHCTEMHOCTI MOHITOPHHTY € HOrO CTPYKTYpPHO Oprasisaiiiiine
3a0e3MeueHHsI Ta KOOPIMHALLS ASUTBHOCTI BCIX Cy0 €KTIB, SIKi MPOBA/ISTH IO AiSUTBHICTb.

VY €C oriHIOBaHHS PETYTIOBAILHOTO BIUTMBY HOPMATHBHO-TIPABOBHMX aKTiB CTaHO-
BHTb IPOIEC JCTATHHOTO OI[IHFOBAHHS MOYJIMBHX €KOHOMIYHHX 1 COIIaJIbHUX BILTHBIB
Ha HABKOJIMIITHE CEPEIOBUIIE Ta iHITUX BIUIMBIB YHHHOCTI HOBUX HOPMATHBHO-TIPABOBUX
aKTiB, @ TAKOX OI[IHFOBAHHSI JOCATHEHHS IUJICH 1 BUPIICHHS TPo0JieM. SKICTh MPaBOBOTO
PETYJIIOBaHHS € MPEIMETOM BEJMKOTO iHTEepecy B PO3BHHEHHX JIEMOKpATISX y CBITI, i
Hacammnepen y €sporneiickkomy Corosi. Ypsia Pecrry6iiku MakeloHis, HanpuKia, MpHii-
HSIB Lieil mpolec sIK JETepMIHAHT, SIKUM perymtoe PermameHT Ypsay Ta MeTOJ0JOTis
OLIIHIOBAHHSI PEryJIIOBAILHOrO BIUIHBY. SIK mepen0dadeHo B METOMOJIOTII, BUTOMU BiJ
BBEJICHHS 1I[i€i OI[IHKM TIOBHMHHI CHpPHUATH MOBHOMY 1 TOTIHOJIIEHOMY aHaji3y HOp-
MaTHBHO-TIPABOBUX aKTiB Ha MPO30PICTh. METOMOJIOTIs OLIHKU PETyTIOBAILHOTO BILTHBY
CKJIQIA€ThCA 3 TUIAHYBaHHS, peajli3allii, MOHITOPUHIY Ta BJIOCKOHAJICHHS HOPMaTHBHO-
MpaBOBHX aKTiB [12, c. 48—49].

HanexuTh BU3HAYHTH, JIe 30CepePKEHE BUPIIMIEHHS BCIX METOJOJIOTIYHUX TpoOIeM
MOHITOPHHTY, BPaXOBYIOUH BHPOOJICHHS €MHOT TEPMIHOJIOTIi Ta KPUTEPIiB OIIHIOBAHHS
MPOJYKTY MPABOTBOPUYOCTI 3 ypaxyBaHHSAM PI3HOMAHITHOCTI BHIIB ILOTO NMPOIYKTY —
BH/IIB HOPMATHBHO-IIPABOBHX aKTiB Ta PiBHIB iX npuitHATTS. Lle me pa3 npusepTae yBary
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JI0 TIpoOJieMu opranizamii Ta 3a0e3nedeHHs METOJAWYHOTO U aHaJITHYHOTO IEHTPY
MOHITOPHHTY HOPMAaTHBHO-TIPABOBUX aKTiB [3, c. 14].

O1iHIOBaHHS HACIIJKIB MPUHHATTS HOPMATUBHO-TIPABOBOTO aKTa, SIKE BiOYBaEThCS
y Me)Kax IPaBOBOT'O MOHITOPHHTY, HEOOXiTHE Il KOMIUIEKCHOTO BHBUCHHS PE3yIbTATH-
BHOCTI IPABOBOTO PETYIIFOBAHHSI IIEBHOT Chepr CYCIUIBHUX BIAHOCHH. SIKe MicIie 3aiiHsB
HOPMAaTHBHO-TIPABOBUI aKT y HAIlIOHAJIBHIN cucTeMi npaBa? SIK BIUIMHYB Ha peai3allito
MIPUMIICIB 1HIIAX HOPMATHUBHO-IIPABOBHUX akTiB? UM HOPMAaTHBHO-IPABOBHU aKT YCYHYB
pobIeMu B IPaBO3aCTOCOBHIN AiSIBHOCTI, @ MOKE NMPU3BIB J10 MOABU HOBUX? Sk HOpMU
HOPMATHUBHO-IIPABOBOTO aKTa CIIBBIIHOCSITHCS 3 BUMOTAMHU MIXKHAPOJHUX HOPM IpaBa’?
BinmoBigi Ha 1i 3amuMTaHHS [AlOTh 3MOTY SIKICHO OI[HHUTH CTYIiHb €()eKTUBHOCTI
HOPMAaTUBHO-IIPABOBOTO PETYIIOBAHHS HAa BHYTPIIIHBO Aep>KaBHOMY piBHi [4, c. 75].

ITpaBoBUIf MOHITOPHHI CIpHS€ PO3BUTKY €(EKTHBHOTO 3aKOoHOAaBcTBa. lle it
BH3HAYa€ aKTyaJbHICTh PO3pPOOJIEHHS HOro METOAOJNOrii, OCKIIbKM Bif i HayKOBOi
OOTPYHTOBAHOCTI Ta MPaBUILHOCTI, OaraTo B 4OMY 3aJIe)KaTh BIpOTITHICTH 1 HATIHHICTh
pe3yIbTaTiB MPABOBOTO MOHITOPHHTY.

AKTyallbHICTh, KOMIUIEKCHICTh, HAyKOBa OOIPYHTOBaHICTh 1 IONUIBHICTH HOpMa-
THUBHO-TIPABOBHUX aKTiB € OCHOBHIUMH METOOJOTIYHUMH MPHUHITUIIAMH IIPABOBOTO MOHi-
topuHTy. OCHOBOIO peatizallii BKa3aHWX NPHUHIUINB € TOEAHAHHS TEOPSTHYHUX BHMOT
MPaBOBOT HAYKH, MMO3UTHBHOTO JIOCBIIY 3aKOHOTBOPYOT poOOTH Ta 3a0e3TNeUeHHs SIKOCTI
OLIIHIOBaHHA HOPMAaTHBHO-TIPABOBHUX aKTiB. Y 3B’S3Ky 3 HaBEACHWUM, HEOOXiZHO CTBO-
PHUTH aBTOMaTH30BaHy CHUCTEMY IPABOBOTO MOHITOPHMHIY JUIs HaJjlarojKeHHs OpraHiza-
LilfHOT Ta JOTi4HOi CTPYKTYpH pOOOTH Ha BUIOMY piBHI QHAJTITUKU Ta OLIHIOBaHHS
pe3ynbTary.

Hemunyumii 1 mepexii A0 HOBUX TEXHONOTiIH. AJPKe CHCTEMa MOHITOPHHIY
HOPMATHUBHO-NIPABOBHX AKTiB i MPAKTHKH iX 3aCTOCYBAHHS CTA€ KIIIOYOBHUM MUTAHHIM
opraHizaiii HaJie)kHOT 1H(OPMOBAHOCTI MapiiaMeHTapiiB 1 CYCIUILCTBA MPO HEOOXiTHI
MeXi BIOCKOHAJICHHST 3aKOHOIaBCTBA.
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THE METHODOLOGICAL PRINCIPLES
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Managed to achieve minor results in the development of the conceptual and
methodological framework, and the implementation of legal monitoring in the mechanism of
making and implementing laws. This process stimulates the development of a new direction in
legal science, which is designed to provide practice necessary knowledge and
recommendations on organization and conduction of legal monitoring.

The issues of methodological support of the monitoring process in the scale that can give
noticeable results, need priority attention. The monitoring should cover all stages of legal
rulemaking: public authorities, local governments, all sectors of socio-economic life of the
country and the law enforcement system. Considerations on the methodology of legal
monitoring are reduced to the formation of positive theoretical knowledge about the
development of the concepts, objectives, principles, actors, stages, methods and the like.

Assessment as an essential component of legal monitoring, on the one hand, is an
important and, at least in some areas, the traditional element of the sociology of law. On the
other hand, it is also an essential part of legislative methodology. Unlike legislative drafting, it
rather includes the material, substantial aspects of the legislation than its formal aspects and
primarily concerns the relationship between normative contents and their consequences in
social reality, in «real world».

Methodological support evaluation of the effectiveness of legal acts in the process of
legal monitoring should be based on both General criteria and specific indicators, reflecting the
parameters of implementation of regulatory requirements. Legal parameters of efficiency are
caused by a number of factors: the historical aspect; time space; development of public
relations in relation to the measurement of the legal reality, of economic development; terms of
the mechanism of legal regulation.

Legal monitoring contributes to the development of effective legislation. This defines the
urgency of developing its methodology, because of its scientific validity and accuracy, largely
depends the accuracy and reliability of the results of legal monitoring. The relevance,
comprehensiveness, scientific validity and feasibility of regulations are the main ideological
principles of the legal monitoring. The basis for these principles is the combination of
theoretical legal science, positive experience in legislative drafting and quality assurance of
the assessment regulations. In this regard, it is necessary to create an automated system of
legal monitoring to establish organizational and logical structure of the work at a higher level of
Analytics and evaluation.

The system of monitoring of normative legal acts and practice of their application is
becoming a key issue of providing adequate awareness among parliamentarians and the
public about necessary limits to the improvement of the legislation.

Keywords: observation, legal review, performance evaluation, systematic approach.
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TJFOPAJII3M IHTEPIIPETALIII 3MICTOBHUX BUMOT
MOPAJII ITPU ITPABO3ACTOCYBAHHI

I. Ilepemamxko

JIvgiecokuii nayionanvnutl ynisepcumem imeni leana @panka,
eyn. Yuieepcumemcwia, 1, JIvgis, Yrpaina, 79000,
e-mail: galinajus@gmail.com

JlocnigkeHo OCHOBHI TEOPETMKO-NPaBOBi Ta NPaKTUYHI acneKkT! 3acTOCyBaHHS MPaBOBUX
HOPM 3 OMMsA4y Ha Nnpaniam iHTepnpeTauii 3MiCTOBHUX BMMOr Mopani. Y KOHTEeKCTi AJoc-
NioKeHHs1 NpoaHani3oBaHO Mopanb $K CouianbHUA Perynstop CycninbCTBa Kpisb MNpu3my
couianbHoi andepeHuiadii cycninbcTBa. 3HavHy yBary npugineHo npvknagam Ta npakTmyHoOMy
3aCTOCYBaHHIO OTPMMaHNX NPV JOCHIMKEHHI pe3ynbTaTiB.

3’acoBaHo, WO MnopaniaMm Po3yMiHHA BMMOr Moparni nif 4Yac MnpaBO3acTOCyBaHHS B
couianibHO HEOAHOPIQHOMY CYCNINIbCTBI MOXE MPOSBNATUCS ABOMA cnocobamu: cyb’ekTn npaso-
3aCTOCYBaHHA OQHOrO PiBHS MO-Pi3HOMY 3aCTOCOBYIOTb MPAaBOBY HOPMY, LLO 0BYMOBOE HEOb-
XiHICTb MOpanbHOro OUHIOBAHHA OOGCTaBWH CrpaBW, KEPYHUUCh iX Pi3HMM PO3YMIHHAM BMMOT
mopani; cyb’ekT nMpaBO3acTOCyBaHHA y Mexax KOMMeTeHLii CKacoByE NpaBO3acTOCOBYMN aKT
iHWOro cyb’ekTa NpPaBO3aCcTOCYBaHHS, 3Ba)atun Ha iHLe PO3yMiHHS BUMOT Moparni (Hanpuknag,
CkacyBaHHS CyJOM NPaBO3aCTOCOBYOr0 akTa iHLWOro opraHy abo > cya BULLOI iHCTaHLii ckacoBye
PiLLEHHS CYAY HWKYOT iHCTaHLii).

Knroyosi criosa: coujanbHa andepeHuiauis CycninbCTBa, BiAMIHHICTb Y MPaBO3aCTOCYBaHHI,
NpaBO3aCTOCOBHUI aKT.

AKTyalpHICTh 3a3HAYCHOI TEMATHKU JOCTIKCHHS 3YMOBJICHA BaXKIJIHBICTIOMIIS
MPAaBOBOTO PETYNIOBAaHHS caMe MPaBO3aCTOCYBAHHS, OCKUJIBKH HA IIbOMY €Talli MPaBoOBi
HOPMH BTLTIOIOTHCS y KUTTS. Ha niboMy ertami 3abe3nedyeThes peatizaliisi Ipas JTIOJUHU
Ta BUKOHAHHS JICPXKaBHUX (YHKINH. 3 MOy MPaBOBOI HAYKH MPABO3aCTOCYBAHHS Ja€
3MOTY OI[IHUTH JOCKOHAIICTh MPABOTBOPYOTO TPOILECY Ta YCIX IHIIMX EJEeMEHTIB
MPaBOBOTO peryioBaHHsA. OKpiM TOTO, MONPU 00’ €KTHBHICTH y TPaBOBOMY PETYIIIO-
BaHHI, Cy0’€KTHBHICTh TIPH IMPaBO3aCTOCYBAaHHI HE BapTO BWIyYaTH. 30KpeMa BaKKO
3aMepeunuTH pojib Cy0’€KTMBHHX UYWHHHKIB TIPU TPABO3acTOCYBaHHI, OCOOJMBO, KOJIU
HHeThCs PO MOpabHE OLliHIOBAHHS.

Y HayKOBi¥ IOPUIWYHI JIITEPATypi, 0OCOOJIMBO 13 IHTCHCHU(DIKAIIEI0 TI00aTi3aiHHUX
MPOIIECIB, JOCUTH IMOIIMPSHUM CTa€ YSABICHHS NMPO «BCE3aralibHICTBh» (30KpeMa, INpaB
JIOJUHM, I[IHHOCTEW Tomo). OgHAaK Takuid MiAXiJA HE 3aBXKAM BpaxoBye peamiii cyc-
ninbcTBa. HatomicTs I1. PabuHoBUY (SIK 1 JesiKi 1HII aBTOPH) COLIiaJIbHY HEOIHOPIAHICTh
MEBHOT'O CYCMUIBCTBA BU3HAYMB KIIFOUOBHM YHHHUKOM BHU3HAYEHHSI COIIaIbHOT CYTHOCTI
MIPaBOBUX 1 AEpkaBHUX ABHUIN [8, c. 9].

Y 1poMy JOCHDKEHHI CIpoOYyeMO BH3HAUUTH OCOOJHMBOCTI IIPaBO3acTOCYBaHHS,
3MIHCHIOBAHE «3a Y4acTi» MOPAJBHOTO OI[HIOBAHHS. IS I[BOTO IMPOAHANII3YEMO MPABOBY
HAYKOBY JIiTEpaTypy Ta IOPUANYHY MPAKTUKY HacaMIiepel Ha MpeaMeT IUTIopalizMy po3y-
MIHHSI BUMOT' MOPAJTi ITiJT 9ac TPaBO3acTOCYBAHHS y COMIAILHO HEOHOPITHOMY CYCITUTBCTBI.

Teopemuxo-npasoei acnekmu naopanizmy iHmepnpemayin 3MiCHOBHUX 6UMOZ
Mopani. AHai3 Mopalli K COIIaIbHOTO PErysTopa CYCIUILCTBA JOIILHO MPOBOJAUTH
Kpi3b TpU3MYy coOIliabHOT audepenmiamii (ToOTO pO3MOIIICHHS, PO3PI3HEHHS)
CYCIIIbCTBA.

© Ilepersitko I'., 2016
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CriagHa colliaibHa CTPYKTypa CYCIIJIbCTBA, MOTO HEOJHOPINHICTH BIUIMBAE Ha
(opMyBaHHS y CYCHIJIBCTBI BIAMOBIAHUX COIJIbHINA audepeHmiamii cycniibcTBa
MopaibHUX migcucteM. CoLianbHUM TIpynaM HpPUTAMaHHI CHUIBHUNA THI IOBEIHKH,
CBITOTJISAZ, WIEHH TPYyNu 00’ €IHaHI CHIJIBHUMHU 1HTEepecaMu, IiHHOCTsAMH. Came 1e €
IPUIMHOIO (POpMYBaHHS MOpaJli Pi3HUX COLIATIBHUX IPYIH, HAIPUKIIA[, MiJUIITKIB, JTOAEH
MOXWJIOTO BiKY, Mayio3a0e3NeyueHnx, OJirapxis, poOITHUKIB, YAHOBHHKIB, MPAI[iBHUKIB
IIPaBOOXOPOHHUX OPraHiB, XyJ0XKHUKIB TOI0. HaykoBIli, TOCTIHKYIOUN TUTAHHS MOpaJli
Ta NpaBa, 3a3HAYAIOTh, L0 P 3aKPIIUIEHHI BXe C(OPMOBAHUX IPABWII MOBEAIHKU Y
TPaBOBUX HOPMAaX BiJTIOOpaKaEThCS Mopah CYCHIBCTBA 3arajoM abo THX COIliaJIbHUX
BEPCTB 1 TPy, sIKi 6paJ1H y4acTh y Hpouec1 MpaBOyTBOpeHHs. TBOpUE CTBOPEHHS HOBUX
HOPM € OUTBIIOI0 M1p0}0 cy6 €KTUBHUM 1 Blz[06pa>1<a€ MOpaJIb Cy0’€KTIB MPABOTBOPUOCTI
Ta THX COIIAJIbHUX KJIACiB 1 TPYII, YHi IHTEPECH IIi Cy0’ €KTH IPECTaBISIOTE [19].

HasBHICTh y CYCHUTLCTBI MOpAJIbHUX IJICUCTEM HE O3HA4Yae, IO IX MOpajib €
a0COIIOTHO Pi3HOI. € HU3KAa MOPAJBHUX TPUHIIHIIB, SKi HOMIHAIEHO BU3HABATUMYTh
HaBITh yCl WIEHH CYCHiJIbCTBA, OJHAK KUIBKICTh TaKHX MPUHIIMIIB HeBenuka. Jlo Takux
BCE3arajbHUX MOPAIBHUX TMPHHIUIIB MOXXHA BIiJHECTH CIPaBEUIUBICTh, I00PO,
JOOpOYECHICTh, TOOPOCOBICHICTD TOIIO. YTIM MpOoOIeMaTHKa BCe3arallbHUX MOPAJIBHUX
MPUHIIMIIIB TOJSITae y iX 3acTOCYBaHHI, ajpke Y MPOLECi MPAKTUYHOTO BTUICHHS iX y
KHUTTS BCE OJHO IPOCTEKYEThCS AM(epeHIiiallisi KOHKPETHOTO 3MICTy MPUHLUITY 3a
COL[JIbHOIO HEOJHOPITHICTIO CY0’€KTIB.

Takox MOpaJIbHI MIPHHIIUIIM JIFOJIMHH 3aJIS)KaTh BiJl TOTO, Ha MMOTPEOU SKOTO PiBHA
(3a mipamimoro motped A.Macnoy) chnpsMoBaHa IisUIbHICTH Mi€i Joguan. OaHaK
MO>KIIUBICTD JIIOIWHU 33I0BOJBHATH MOTPEOH TOTO UM IHIIIOTO PiBHS 3aeXaTh MEHIIO0
Yi OIJBIIOK MIPOIO BiA BIKYy OCOOH, ii piBHS iHTEJNEKTYaJIbHOTO PO3BHUTKY, TEPHTOPIi
MIPOXXUBAHHS, PENirii, MaTepiaJbHOr0 CTaHy, pOJIi B opraHizamii mpaiii tomo. To0To
3HOBY X TPOCTEKYETHCS 3B’SI30K Ii€T MOXKIIMBOCTI 13 HAJCKHICTIO JIFOJMHHU N0 TICBHOI
COL{aJIbHOT TPYTIH.

3a A. Macnoy, sApo OCOOUCTOCTI YTBOPIOIOTh T'yMaHICTW4HI HOTpebu B 100pi,
MOpPAJIbHOCTI, JOOPO3UUYNIMBOCTI, 3 SKUMH BOHAa HAPOMXKYETbCS 1 SKi BOHA MOXeE
peanizyBaTH 3a IEBHHX YMOB. A. Macioy HamaraBcs NMOSCHHTH, YOMY B Di3HHH Hac y
JoAel BUHUKAIOTh Pi3HI NoTpebu. BiH nepekoHaHuii, mo norpedH JIIOAUHU MAaroTh
lepapXiyHy CTPYKTYpYy 3 5 pIiBHIB 1 CHOYATKy CIOKHBayi NparHyTh 3aJOBOJBHUTH
MOTpeOM HWKYOTO PIiBHSA, MOTIM MOXYTh JyMaTh MpPO 3aJOBOJICHHS HACTYITHOI 3a
3HAUyNIicTIO moTpedu [15, c. 48-52].

Jlocmipkyroun Iesiki aclieKTH CyCIUIbHOI Mopalti HaykoBellb C. PabiHOBHY 3ayBaKuB,
0 MPaBO3aCTOCOBHE PIMICHHS, TaK YW IHAKIIE, KOHKPETU3yBaTHMEThCS pealibHOI (HE
17ICTEHOI0)  CYCIIUIBHOIO MOPAJUTI0O 1 MpH I[bOMY Ma€ OpIEHTYBAaTHCS Ha JCSIKHA
«CePeTHbOCTATUCTHYHNNY» KOHKPETHO-ICTOPHYHUIA piBEHh MOpasibHOCTI. [Ipomorkyroun
IyMKy, 3a3HAa4uB, IO «OCKUIBKM JK peaJbHa MOpajlb MpeJCTaBIeHa BiAMIHHUMH
KyJAbTYPHUMH TIPaKTHKaMH, 3 OISy Ha IO 3BEPHEHHS J0 3arajlbHoi MOpAaJBHOI
OYEBUIHOCTI TYT MOXKE BUSIBUTHCS O€3YCIHIIIHIM, 30BHIIIHIM Ta ()OPMAIBHUM KpHUTEpieM
MOPAJIBbHOI JIETITUMHOCTI 1HJIUBITYaJbHOTO IOPUAMYHOTO PIIICHHS BUCTyHMAaTUMeE HOro
3arajibHa BIJMNOBIHICTh peaJbHUM I[IHHICHO-HOPMATUBHUM YSBIICHHAM MaHiBHUX
cycniibHHUX Tpyn. IIuTaHHS e Hpo iHIy — CYTHICHY, ,,BHIIY» CHPABEIJIMBICTh TaKOTO
PIIICHHS 3aBX]IN 3AJTUIIATUMETHCS BITKPUTHM. .. » [9, ¢. 176].

OTKe, 0 YMHHHKIB, BiJ SKHX 3aJie)katnMe (PopMyBaHHS MOPAIBHOI CBIiIOMOCTI
IHAMBiA, BapTO BIAHOCHTH: COIliAJIbHE TIOXOPKEHHS, HAIlOHAIBHI Ta KYyJIbTYpHI
TpajMIlii, KOHKpPETHI yMOBH (OpMyBaHHS oOcoOUCTOCTI (CiM’s, IIKOJia, HaHOIFKIe
OTOYCHHs), ypOaHi3ailis, iHIUBIIyaTbHO-COIIIAIbHAN JTOCBi (Y TOMY YnCIi Tipodeciitanii —
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JUTSL TIPUKIIAY, BIIMIHHICTH MOPAIBHHUX OIIIHOK CYIUIIB MICIIEBOTO cyay Ta BepXxoBHOTO
Cyny Ykpainu), chepa TisUIBHOCTI, peiriiHICTh, BILUTMB TPOMAJICHKOI AyMKH Ta 3MI,
BIKOB1 UNHHHKH, BIIMIHHICTh y HOTpebax Ta iHTepecax TOLIO.

Hampukiaz, po3risgaouu MopalibHi 3aca il CyCIUIbCTBA K KaTETOpit0 OOMEKeHHS
JIOTOBipHOi CBOOOJY, HAYKOBI-IUBUIICTH AKLEHTYIOTh yBary Ha TakOMY: KEpyHOUHCh
TUM, L0 «MOpaJlbHI 3acall CYCIIbCTBa» € OIIHHOI KaTeropi€lo, 3acTOCYBaHHS
IIPaBOBOI HOPMH, IO ii MICTUTb, TIOBHOI MIpOIO 3aJICKUTh Bifl Cy0’ €KTa 3aCTOCYBaHHS.
VY 3aKOHOAABCTBI YKpaiHU MIETHCS MPO MOpPAIbHI 3aCad YChOTO CYCIiNIbCTBA, a HE PO
MOpaJbHI TPUHIMIIA TEBHOT 0COOHM, 30Kpema, Ccy0’€KkTa MPaBO3aCTOCYBAaHHS.
Hamararounch KOHKpETHU3yBaTH IiJICTaBH OOMEKEHHS JOTOBIPHOI CBOOOJM 3 MOTHUBIB
CYIIEPEYHOCTI MOpaAIbHUM 3acajilaM CYCIIUIBLCTBA, POCIHCHKHMN HaykoBelh €. CyxaHOB
3aMpoIOHYBaB JI0 TaKMX JIOTOBOPIB BIAHOCHTH Ti, MPEIMETOM SKHX € aIMiHICTPaTHBHI
MpaBoOIOpYyIeHHS abo 3mounHu [14, c¢.76]. OmHak Taki yroam TOPYIIYBaTUMYTh
3aKOHOJIaBCTBO, & HE CYTO MOPAJIbHI 3aCajM CYCIiIbCTBA.

JlocnimHUKK 1bOro NMUTaHHSA B YKpaiHi 3a3HayaroTh, IO ICHYE MpaKTHKa II0J0
0OMEXEHHSI JIOTOBIpHOi CBOOOAM 3 MOTHBIB CYNEPEYHOCTI MOpaIbHUM 3acajiam
CYCHUIbCTBA JHIIe Yy c¢epi aaMiHICTPAaTMBHOIO CYJOYMHCTBA Y CIOpax MK
MOJATKOBUMH OpraHaMU Ta IUIATHUKAMHU IIOJATKIB IIOJ0 BU3HAHHS IOJATKOBUX
MOB1AOMJICHb-PillIeHb He JikicHumH [1, c. 213].

Haznao cneyianizoeanux O0epiycagHux opzanie ¢ YKpaini 3a 00OmMpumaHHam
cycninonoi mopani. SIk yxe 3a3Hadanocsi, B YKpaiHi 4uMano cy0’€KTiB MpaB03acTo-
CYBaHHSA y CBOIM MiSTIBHOCTI 3aCTOCOBYIOTH MOpajbHE OIliHIOBaHHS. [lOBHOBa)kKeHHS
JESIKUX 13 TaKUX CyO’€KTIB MEPETUHAIOTHCA, 1 [ 1HOJI MPHU3BOJUTH IO TOTO, IO TaKi
Cy0’€KTH CTOCOBHO OJTHOTO 1 TOTO ) 00’ €KTa MOPAITBHOTO OI[IHIOBAHHS MPUHMAOThH Pi3Hi
(naBiTh npotHnexHi) pimeHHs. 3rimHo 3i cT. 301. KK Ykpainu Ta ct. 2 3akoHy YKpainu
«[Ipo 3axucT cycmibHOI MoOpami» BHPOOHHITBO Ta O00Ir y Oyab-skid ¢dopmi
nopHorpadiunoi npoaykuii B Ykpaini 3a6opoHeHo. BinnosigHo no monoxeHHs «IIpo
JepkaBHY peectpatito (inpMiBy» [6], JepkaBHe areHTCTBO YKpaiHH 3 MUTaHb KiHO (Aaji —
JlepxkiHO) BIIMOBIISIE B Jep)KaBHIM peecTparlii Ta BUJaui NMPOKATHOTO MOCBIAUCHHS Y
pa3i HasBHOCTI BUCHOBKY eKcHepTHoi komicii (y ckiani MiHicTepeTBa KylIbTypH
VYkpainu) moao GiaeMiB, sSIKi IPONAryroTh BiiHY, HACHIIBCTBO, KOPCTOKICTh, (aIim3M i
Heodamu3M, CHOpsMOBaHI Ha pPO3MaJOBaHHSI MDKETHIYHOi, pacoBOi, pemiridHoi
BOPOXKHEYI, TIPUHIDKEHHS Hallii, HEMoBary JO HaI[lOHAJIBHUX 1 PEITiHHUX CBSTHHbB,
TIPUHIKEHHS. 0COOUCTOCTI, IO MPOIArylTh HEBITJIACTBO, HEMOBAry 0 OATHKIB, & TAKOXK
HapKOMaHII0, TOKCHMKOMAHIIO, aJKOrOJi3M Ta IHIN INKIJIUBI 3BUYKH; (PUIbMIB
mopHOrpadigHOTrO 3MICTY.

HarioHanpHa ekcriepTHa KoMicis YKpaiHH 3 NMHTaHb 3aXKWCTy CYCHUIBHOT Mopaui
(mani — HamioHaibHa eKCIIepTHA KOMiCis) Y MeXaX CBO€T KOMIICTEHIIT BXKHUBaja 3aX0IiB
IOA0 3ano0iraHHs PO3MOBCIOMKEHHS Ta 3a00pOHU JeMOHCTpalil (iabMiB, Hporpam,
iHhopMallitHUX MaTepialiB, BHIOBHIIHUX 3aXOJiB TOINO, SKi 3aBAalOTh LIKOIU
MOpPAJILHOCTI CYCHUIBCTBA; NMPOBOJWIA aHANi3 Tejle-, pajiio- 1 BiICOMPOMYKIii, pemep-
Tyapy KiHOTeaTpiB, KiHO- 1 BiIeOyCTaHOBOK, Bifi€03aJIiB, IPOIYKLii IPyKOBaHUX 3ac00iB
MacoBoi i1H(opMallii, a TakoXX BUAOBHIIHUX 3aXOMiB Ha iX BIAMOBIAHICTb BHUMOTaM
3aKOHOJABCTBA y c(hepi 3aXUCTy CYCHUIBHOI MOpai; MPOBOAMWIA €KCIEPTU3Y MPOAYKIILI,
BHIOBUIIHUX 3aXOiB CEKCyaJbHOTO YH EPOTHYHOTO XapaKTepy Ta MPOIYKIIi, II0
MICTUTh €JIEMEHTH a00 Mpomnarasay KyJjibTy HACHJIbCTBA, JKOPCTOKOCTI, MopHOTrpadii.

KoHCcTHTYIHHUM, TOCTIHHO MIFOYMM KOJIETiaJbHUM OPTraHOM, METOK0 IisUTBHOCTI
SIKOTO € HarIsII 33 JOTPUMAaHHIM 3aKOHIB YKpaiHH y cdepi Telnepa ioMOBJICHHS, a TAKOX
3NIHCHEHHS PETYJIATOPHUX IOBHOBAXKEHb, IMepen0aueHNX MM 3aKoHaMHu, € HartioHanb-
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Ha paja YKpaiHu 3 MUTaHb TelleOadeHHs 1 panioMoBieHHs (mani — HamioHanbHa paja).
Ha Bukonanns Bumor ct. 13 3akoHy Ykpaian «I[Ipo HamionanbHy pamy Ykpainu 3
MUTaHb TeJleOaueHHs 1 paJioMOBIEHH» Ta cT. 62 3akoHy Ykpainu «IIpo TenebadeHHs i
panioMoBiIeHHS» L HarioHansHa pajga Hamisgae 3a JAOTPUMAHHSIM BITUM3HSIHUMHU
TeJepaaioopraHizallisiMi 3aKOHO/IaBCTBA Y cepi 3aXHUCTy CyCIiIbHOT MOpaJli.

OTxe, 3aKOHOJABCTBOM YKpaiHM BCTaHOBJICHO, IO CTOCOBHO iH(OpMaLiiftHUX
00’€KTiB, SIKIi TPAHCIIOIOTh Ha TeieOaueHHI YkpaiHu ((inbM, Tenenepenada TOILIO) Y
Hepxxino ta y HamionaneHoi paau (a mo 2015 poky # y HamionanbHoi excriepTHOT
KOMICIii) € TOBHOBa)XEHHS IIOJI0 iX MOPAJIHHOTO OIIHIOBAHHS.

VY JeskuX BUMAIKax CTOCOBHO OJHOTO 1 TOTO K iH(pOpMamiiHOrO 00’€KTa
MOPAIBHOTO OIiHIOBaHHS y JlepxKkiHo Ta HallioHaapHOT eKCTiepTHOT KoMicii OyIiio pizHe
OadyeHHs TOTO, UM BiANOBIZAE el 00’€KT BUMOraM 3aKOHIB YKpa‘l'HH B YaCTHHI 3aXUCTY
CYCITUIBHOT MOpAJTi. Hepun TaKi po301>KHOCTI BUHUKIIH IIIe HaHpI/IKIHHI 2009 poky, Komu
MinicrepcTBO KyJTbTypH i TypusMy YkpaiHM Hajgamo IO3BiT Ha PO3IIOBCIO/UKCHHS i
JIEMOHCTpYBaHHsl «kaxiB»y «lluma — 6», a HamioHampHa ekcmepTHa KOMICisl CBOIM
pilleHHSIM BU3Hajla Led (QiIbM TakuM, IO HE BIANOBIAa€ YMHHOMY 3aKOHOAABCTBY Y
cdepi 3axUCTy CyCHiIbHOI MOpalli, OCKIJIbKM MpOIarye KyjibT HAaCHILCTBA Ta >KOPCTO-
KOCTI, 1 TOMy HE MOX€ PO3IOBCIOJKYBAaTUCS Ha Teputopii Ykpainu. Takox HarioHansHa
eKCIIepTHA KOMICisi CBOIMM pIillIEHHSMH BU3HalIa TaKMMH, II0 HE BIIMOBINAIOTH 3aKO-
HOJABCTBY YKpaiHH IeBHi cepil Tenecepiany «lllacnuBi pazomy, 3HAUHY YacTUHY cepiit
tenecepiany «Jlecs + Poma». BHacminok i€l koumizii Bumani JlepKKiHO M03BOJIM Ha X
PO3TOBCIO/KCHHS 1 IEMOHCTPYBaHHsI BU3HAHO HEe3aKOHHUMH [ 13].

Iammit pezonancHuit mpukian. Emizon MYJII:TI/IHJIIKaLIII/IHOFO ¢binemy «HIBI[CHHI/II/I
napk» «Cartman Sucks» TPAHCIIIOBABCS Ha tenekanaimi «M1» 25 tpasas 2010 p. o 22%
rof. 3a CIOKETOM MYIBT(IIEMY, ONUH 13 IEPCOHAKIB «PO3Irpye» CBOTO OJHOKIACHHKA,
IMITYIOYH OpalIbHUH CEKC 3 HUM, MICIs 40ro OaThKH TEpPIIOro BiINpaBisSiOTh HOTO B
XPUCTUSHCBKY TpOMajy JUld BulpaBieHHA. HarioHampHa eKCHEpTHa KOMICisl CBOIM
pillleHHSM BHU3HAJA LII0 CEPil0 TaKOI0, 10 MICTUTh AUTSIUY MOpHOrpadiro Ta nponaraHgy
peniriiiHoi BopoxHedi. ToOTo, TpaHcmsmis el cepii MyJnbTHILTIKamiiHOrO GiIbMy
«[liBgeHHnii mapk» 3a HasBHOCTI pimeHHs HarionaneHOI excrmepTHOi Kowicii 3a00-
POHEHa, OCKLIbKM 3MICT Ha3BaHOI cepii MOpyllye MOpajdbHI HOPMHU CYCILIbCTBA.
Tpancsnis 1poro emizony o3Hauae, mo (axisui JlepkkiHo, sSIKi BHIABalU JEpXKABHE
MTOCBITYCHHS HA TIPaBO PO3MOBCIOJKCHHS 1 JIEMOHCTPYBaHHS HA3BaHOTO MYJIBTHILTI-
KaIiiHOro (hiIbMy, BBAXKAKOTh, IO 1151 cepisi MyJIbTHIIBMY HE MOPYIIYE MOPATBHUX HOPM
cycrinbcTBa. HamioHanmbHa eKcriepTHa KOMICIS TPO NMPHKAHATE HEIO PIMICHHS CTOCOBHO
Ha3BaHOTO €301y MYJbTHIUTIKAiiHHOTO (imbMy «IliBIEHHMI mapk» IOBiIOMHUIIA,
30KpemMa, HarioHanpHY pagy 3 THWTaHb TeiiebadeHHS 1 pajioMoBJIeHHS Ykpainu. 3a
pe3yibTaTaMu po3MIIAY IBOTO pilieHHs HamioHanbHa pajga OTONOIIyE IMOTIEPEKEHHS
TOB «My3uune tenebadeHHs» (M. KuiB) 3a mopylieHHs uacy IeMOHCTpallii Mylb-
TUIUTIKaLiiHOro ¢ineMy «lliBaeHHMH Mapk», BU3HAYEHOI'O MPOKATHUM IOCBiAYEHHSM.
OTxe, 3 LBOro MPUKJIANy BHUIHO, IO B JIEKIIBKOX CyO’€KTIB MpaBO3acTOCYBaHHs Oa-
YEHHS! MOPAJILHOCTI HE CIiBIAJaJIo.

BapTo Takox 3a3HaumTH 1 Te, 1m0 3rigHO 31 3akoHOM Ykpainu «IIpo 3axucr
CYCHUIBHOI MOpaii» CHeLialbHO YIOBHOBAaXXEHHM OPraHOM BHMKOHABYOI BIagu Yy cdepi
KyJIBTYpH Ta MHCTEITB MaloTh OyTH BcTaHOBJIeHI Kpurepii BiHECEHHS MPOAYKIIi 10
Takoi, mo Mae mopHorpadiyamii 3mict. Ograk Taki Kpurepii MiHKyIbTypu He BCTa-
HOBJIeHI. HarlioHanbHa ekcriepTHa KOMICisi Ha OCHOBI KpHTepi'l‘B BiJTHECEHHS JIPYKOBAHOI,
ayIioBi3yaJbHOI, €JIeKTPOHHOI Ta iHIIOT Hp()/:[ylcuu SIKI cama X p03p06Hna a TaKOX
Mepeganux Ta OTPHIMAHHUX MO KOMYHIKAIliMHWX JHISX ITOBIIOMIIEHB i MaTepialliB 10
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nopHorpadiyHoi TPOAYKINi, Ta JO MPOMYKIi, IO MpONarye KyJabT HACHJIBCTBA Ta
JKOPCTOKOCTI, HAI[IOHAJIBHY Ta PENiriiHy BOPOXHEUY, HENOBary 10 HaIllOHAJIBHHX 1
peNrifHUX CBSATHHb Ta OOpa’ka€ HAI[lOHAJIbHY TiAHICTb, 1 IO €POTHUYHOI MPOIYKIii
3aTBepAUiIa BiANOBIIHI peKOMEeHJalii AIsl OpTraHiB Jep>KaBHOI BJIAAX 1 MICIIEBOTO CaMo-
BpsilyBaHHs. 3a3HAa4eHI PEKOMEHAALil Majal HAa METi BCTAHOBUTH OAHAKOBI MiAXOAU JO
MOPAJIBHOTO OLIIHIOBaHHS 00’ €KTiB AocmimkenHs [10].

B iHmmx paepxkaBax HasBHA BapiaTUBHICTb CyO’€KTiB MpPaBO3aCTOCYBAaHHS, IO
MPOBO/IATH MOpajbHE OLiHIOBaHHS. CHiTBHUM JAJsi OUIBLIOCTI €BPOMEHCHKUX KpaiH €
HasBHICTh CIICIIAIbHUX BIJOMYMX OpraHiB y cepax KyabTypH, KiHeMaTorpady, Temne- i
PamionpocTopy, 3aXUCTY MpaB AiTel Ta MOJIOII.

ITnwopanizm inmepnpemauiin 3micmosnux eumoz mopaii cyooamu. Konexcom
3aKOHIB mpo mpamo Ykpaiaum (.3 cr.41) (mami — K3nll Vkpainu) Bu3HaueHO
MOXJIMBICTh pPOOOTOMABISI 3BUTBHWTH TMpaIliBHUKA Yy 3B’SA3KY 13 BUYHMHCHHAM HHM
aMOpaJIbHOTO BYHMHKY, HECYMICHOTO 3 TIPOJOBXEHHSM poOoTH. [IpoaHanizyBaBmu
CYIOBY INpaKTUKy Yy Iill cdepi, MU BHUABWIM, IO MO3HLIA CYAiB CTOCOBHO TOTO, IO
BBA)XKaTH aMOPAIbHUM IPOCTYIIKOM € Pi3HOI0.

Kouneris cynais Cynosoi nanaTu B HUBLIEHUX cnpaBax BepxosHoro Cyny Ykpainu
B yXBaJ'Il Bix 5 CepITHs 2009 poky BH3HaYWJIa aMOPATbHHUN MPOCTYIIOK Y IIMPOKOMY
3HAYeHHI K BUHHY [if0 ab0 Oe3IisUTbHICTb, IO nopyuiye OCHOBHI MOpaJibHi HOPMH
CYCIIILCTBA Ta CYNEPEUHTH 3MIiCTY TPYOBOI (yHKUii i LMM JUCKpeauTye Ciyx0o-
BHXOBHI, I10CaI0B1 TOBHOBAXEHHS BIAIIOBIIHOIO KOJIa 0Ci0 [18]

Y HayKoBii IiTeparypi CIyIIHO 3ayBa)KylOThb, IIIO BiAMOBiIs HAa HHUTAHHA, IO €
«100pey, a 10 «IoTaHO», 3aJISKUTh TAKOXK 1 BiJl 0COOMCTOTO PO3yMIiHHS BUMOT MOpAJi
Ti€r0 0c00010, KA YIIOBHOBaYKEHA MIPUMATH BIIMOBIIHE PillICHHS. 3 OISy Ha 11e, y 1. 3
ct. 41 K3nll Ykpainu 3ampornoHoBaHO 3a3HAYUTH HE MPO «aMOPATBHUN MPOCTYIOKY», a
Tpo mpoTHrnpasHui [2, c. 213].

Takox y mitTepaTypi € HOMCKyCis IIOAO BCTAHOBJICHHS BHYEPIIHOTO IEPeITiKy
amMopanbHUX IpocTynkiB. OpHaK, SK CIymHO 3ayBaxuB JI. THXOHOBHY, Yy IbOMY
BHIIAJKy BapTO 3Ba)KaTH Ha OCOOIMBOCTI cdepu Mopalli, OCKUIbKH icHyBajia O moTpebda
MOCTIHHOTO Ieperiisily TaKoTo IepeliKy 3 METOI YCYHEHHsS HpOTHPid MiX HOpMamu
Mopati i mpasa [16, c. 10—-11].

YactuHoto 1 c1. 24 3akony Ykpainu «llpo 3aranbHy cepemHio ocBiTy» [5] mepen-
0adeHo, 0 TIeIaroriYHUM TPAI[iIBHUKOM IMIOBUHHA OyTH 0c00a 3 BUCOKMMH MOPAJBEHUMHU
skocTsiMu. A 4. 1 c1. 54 3akony Ykpaiam «[Ipo ocBity» [7] mepembaueHo, 1o mena-
TOTIYHOI0 ISITBHICTIO MOXYTh 3aiiMaTHCs OCOOM, 30KpeMa, 3 BUCOKUMH MOpPaJIbHUMU
sskocTsiMu. Cepell 00OB’sI3KiB, sIKi TOBHHHI BHWKOHYBAaTH TI€AroriyHi Ta HAayKOBO-
MeJaroriydi MpamiBHUKA (CT. 56 3ragaHoro 3akoHy), BKa3aHO 30KpeMa Te, IO BOHH
HACTAHOBJICHHAM 1 OCOOMCTHM TIPUKJIAJOM 3000B’s3aHi YTBEp/DKYBaTH IOBary o
MPUHIUIIB 3arajlbHOMIOJACHKOI MOpalli: MpaBaH, CIPaBEAJIHBOCTI, BIJNAHOCTI, MaTpio-
TU3MY, TyMaHi3My, AOOpOTH, CTPUMAHOCTi, MpaueIroOCTBa, MOMIPKOBAHOCTI, I1HIIUX
JOOPOYMHHOCTEN; BUXOBYBATHU Y AITEH Ta MOJIO/I OBAry 0 OaTbKiB, )KIHKHU, CTapIINX 3a
BIKOM, HApOIHHUX TPAIUI[i Ta 3BUYAIB, HAI[IOHATBHUX, ICTOPUYHUX, KYJIBTYPHHUX
niHHocTed YkpaiHu, ii Jep)kaBHOrO 1 COLIAIBHOTO YCTPOIO, I0aiyiuBe CTaBIEHHS 0
ICTOPUKO-KYJIBTYPHOTO Ta IPUPOJHOTO CEPelOBUINA KpaiHW; TOTYBaTH YYHIB Ta
CTYZICHTIB JIO CBIJJOMOTO JXKHTTS B JYCi B3a€EMOpPO3yMIiHHS, MHUpY, 3JIar0Jd MK ycima
HapoJaMH, CTHIYHUMH, HAIliOHATLHUMH, PETITIHHUME TPyIIaMHu; J0JePKYBaTHCS TTeIaro-
TIYHOT €THKH, MOPAJIi, MOBAKATH TiAHICTh JUTHHH, YIHS, CTYJCHTA.

[IpogeMoHCTpyEMO Ta TIpOAHATI3yeEMO TUTIOPATI3M PO3yMiHHS BUMOT MOpaJli pi3HUX
MPaBO3aCcTOCYBaYiB 1€ HA OJHOMY TIPUKIIAII.
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Anensmiiiani - cynm  Omecbkoi  00JIacTi, pO3IIISHYBINM IWBIBHY CIHpPaBy 32
aneIsIiHHOI CKaprol BiIITy ocBiTH bantchkol padinepkamminicTpanii OjecbKoi
obnacti Ha pimeHHs KoToBckkoro MicekpaiioHHoro cyay Ojecbkoi 001acTi Bifn
16 uepHs 2014 poky y cmpaBi 3a mo3oBom Ocobu 1 mo Bigainy ocBith bantchkoi
paiinepxxaaminicTpanii Onecbkoi o0nacTi, bantcekoi paifoHHOI AepkaBHOT agMiHICTpanii
Ta YOpaBIiHHSA JepKaBHOIO KaszHadelicTBa Ykpainm B Opeckkili obOmacti 1po
MMOHOBJICHHA Ha POOOTi, CTATHEHHS CEPEeIHBOr0 3apOoOITKY 32 Yac BUMYLIEHOTO MPOTYITY
Ta CTATHEHHS MOpPaJbHOI INKOAM, BcTaHoBUB. Ocoba 1 (BigmoBizauka), Mpalror4u
JUPEKTOPOM Ta BYMTEJIEM INKOJM W BUKOHYIOUM BHWXOBHI (DYHKIIii, HEOJHOPA30BO Ta
0e3nocepeIHbO Tepe]] 3BUTbHEHHSIM NMPUHIKYBajla Ta oOpakaja YYHIB IIKOJIH Ta iXHIX
0aTbKiB, HpauiBHHKiB TEXHIYHOTO IEPCOHANTY INKOIH Ta «IMKTATOPCHKUM IUISXOM)
KepyBaJia Ii€ro YCTaHOBOIO, 10, HA yMKY KOJIeTii cyz[;:uB Oyro TMOPYIICHHAM OCHOBHHX
MOpaITFHUX HOPM CYCIILJILCTBA. 3 MOKAa3iB CBIIKiB 3’5ICOBaHO, IO BiATOBiIauka o031Baia
0aTBKIB «MOJIIABCHKOIO0 CBUHEIOY, IUTHHY Ha YPOIIi 063I/IB2UII/I «neObinka, sSK TBiH TaToY, a
Ha CyOOTHHKY B MNpPHUCYTHOCTI JAiTelf Ta mopocnux oOi3Bana ii «IpUIypKyBaTOW 1
0€3TOJIKOBOIO», HAa 0AaTHKIBCHKUX 300pax cka3ajia OJHOMY 3 OaTbKiB «3aKpHil poT».

Pimennsim AnernsiuiiiHoro cyny Onecbkoi obnacti Big 23.04.2015 poky y wiif crnpasi
Oyno ckacoBaHo pimeHHs KoToBcbkoro MicbkpaifonHoro cymy Opecbkoi oGnacTi Bix
16 uepBHst 2014 poky Ta yXBaJIeHO y CIpaBi HOBE pILIEHHS, SIKUM Y 3aJ0BOJICHHI IO30BY
Ocoba 1 mo Bimmimy ocitTu bantcekoi paiinepxagminictparii Onecbkoi odnacti, banrcekoi
palioHHOT JiepyKaBHOI aJMIiHICTpaIlii Ta YIpaBiIiHHs JepKaBHOrO Ka3zHadelcTBa YKpaiHU B
Opecbkili 00J1acTi TIPO TIOHOBJICHHS Ha POOOTI, CTATHEHHS CEPEIHBOro 3apoO0iTKy 3a Yac
BHMYIIICHOTO MPOTYJTY Ta CTATHEHHS MOPAJIBHOT IIKOIH, BiMoBHTH [11].

3 11OT'0 MPHKIIAAY BUIHO, IO OIIHKA Il AUPEKTOpa MKOJIU cynasamMu KoToBchkoro
MicbKpaiionHoro cymy Opnechkoi obnacti Ta AmnensmiiHoro cymy Onmechkoi oOacti 3
OTJISITY HA PO3YMIHHS CYIJISIMHU 3arallbHOIIPUUHATHX HOPM MOPAaJi € Pi3HOIO.

HenooauHoki ¢axkty miopaiisMy po3yMiHHS BUMOT MOpalli TPAIUISIOThCS y HU3IIL
pIIIEHb 1HIIUX BITYM3HSIHMUX CYIiB, 110 CTOCYIOTHCSI OIIIHKM BYMHEHHS MeNaroriyHuMH
MpaliBHUKaMH aMOPAIBLHOTO MPOCTYIKY 4epe3 3aBJaHHs IMEeBHUM ocobaM (i3UuHMX
VIIKOKEHB (O11KH).

Jis mpukiagy Bi3bMEMO CIpaBy, SIKy po3riisfaB AmnensuiiiHuil cyn 3amopizbkoi
obxacti (cymoBa crnpaBa Ne 22-11/778/3445/15) [17]. OGctaBuHM clipaBU MOJSTald y
takomy. Ocoboro 1 Oyim BUMHEHI TIeBHI 1ii, ki J[3epkuHCHKUE Michkuil cya JloHebKOi
o0Jacri, 3 ypaxyBaHHsAM TOro, mo Ocoba 1 OyB MemaroriyHUM NpaIiBHUKOM, SIKUi OpaB
y4acTh y HaBYaJHHO-BUXOBHOMY IPOIIECi HABYAIFHOTO 3aKJIay, OIIIHUB SIK aMOPaTbHHUN
MPOCTYTIOK, TIOB’I3aHUH 3 ITHOPYBAaHHSAM BHMOT CYCITUTLHOI MOpaiii. 30KpemMa, BUMHCHHS
OIfiKM B CTiHAaX MIKOJM € HeCYMICHUM 3 BHXOBHOIO (DYHKIIIEIO BHKJIaJa4a, HE JIO3BOJISE
Hajalli oMy OpaTH y4acTh y HaBUYAIBHO-BUXOBHOMY TIporieci mikoiu. OTxe, Cy/ IepIioi
1HCTaHLI{ AIMIIIOB BUCHOBKY NPO HAsABHICTb MiACTaB AJs 3BUIbHEHHS Ocoba 1 3 poboTH 3a
1. 3 ct. 41 K3nll Ykpainu.

3a pe3ynbTaTH pO3MISLYy CHpaBU AmnemsmiiHuil cyn  3amopi3bkoi  obnacTi
anemsiniiHy ckapry Ocoba 1 BigxwiuB 1 pimeHHS J[3ep>KHHCBKOTO MICBKOTO CYAY
Jonenpkoi obnacTi Bij 25 6epe3ns 2015 poky mno miit cripasi 3anummuB 6e3 3MiHH.

[IpotunexxHa cymoBa OIiHKA aHAJIOTIYHOI CUTyalii Oyna IMpoJeMOHCTpOBaHA 3Ha-
M’SIHCBKAM MicbKpalioHHUM cynoM KipoBorpaacbkoi o0macti. 3’sCyBaBIIM OOCTaBUHH
cnpaBu (cynoBa crpaBa Ne 389/4698/14-m) [12], Ha3BaHWid CyJ BCTAHOBHB, IO MK
no3uBadeM Ta Oco0oro 1 Ha IPYHTI OCOOMCTHX HEMPHA3HUX BITHOCHH CTaBCS KOH(MIIIKT, 110
Tepepic y CBapKy Ha MiIBUINEHUX TOHAX 13 3aCTOCYBaHHSM (Di3MYHOI CHIIM 3 000X CTOPIH,
SIKHH 'y TIo#aJiblioMy OyB IOramieHWid MUIIXOM IMPUMHPEHHS 1 TOPO3YMIHHS CTOpIH
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koH(pmikTy. HaBenena curyartis Binoysiach y NpUMIIICHHI KO, Y KaOiHeTi Buutes Ocodu
1 3a BijcyTHOCTI cBifKiB. OJTHaK BKa3aHi OOCTaBHHU, HAa JYMKY CYAy, HE MOYKHA BBaKaTH
MPOCTYIKOM, SIKMI caM MO co0i 3aCIIyrOBYye Ha HETaTUBHE CTaBJICHHS BCHOT'O CYCIUIBCTBA Ta
€ TpPyOUM MOPYILIEHHSAM HOro MOpaIbHUX MPUHIMIIB. Binrak 3HaM’ SHCHKUIN MiCbKpaHOHHHN
CyJl BUPIILIUB MO30B JO BiJ/IUTY OCBITM BUKOHABUOIO KOMITeTy 3HaM SHCBKOI MICBKOI paau
KipoBorpazacekoi obnacti npo ckacyBanHst HakasiB Ne 218 Big 26.09.2014 poxy ta Ne 168-k
Big 28.09.2014 poky, MOHOBIEHHS HA MOCA/l 3aCTYIHUKA AUPEKTOpa Ta CTATHEHHS 3apo-
OITHOI IIaTH Ta BiAIIKOYBaHHS MOPAIBHOI IIKOM 33JOBOJILHUTH YaCTKOBO) (BIIMOBIICHO B
YaCTHHI BIINIKOTYBaHHS MOPAITLHOT IITKOJTH).

Tox, 3 mo3umii Mporo cymy Oiifika y TNPUMINICHHI IIKOJW MiX TeIaroriyHuMH
MpaIliBHUKAMH IITKOJIM HE € aMOPATEHIM HPOCTYIIKOM.

Hagenemo sik mpukimas e # mocTaHOBY BerOBH()ro Cyny Ykpainu Bix 11 mororo
2015 poxy 1O TEPErIs/l yXBalH Buioro crnenianizoBaHoro cyny YKpaiHu 3 po3TIIsay
[IMBITBHUX 1 KpUMIHAIBHUX cTipaB Bij 16 uepBHs 2014 poky [4].

Posrnsnatoun crpaBy, BepxoBaum Cynom YkpaiHu BCTaHOBJIEHO, LIIO B. 0. pEKTOpa
HamionansHoro yaiBepcutery «lOpuaudyHa akagemis YkpaiHu iMeHi Spociasa
Myaporo» (mami — YuiBepcurer) Bia 25 uepsus 2013 poky Oco0a 1 3BiibHEHO 3 poOOTH
3 MIJCTaB, nepeu6aqel-mx m.3 cr.41 K3nlIl VYkpainu, 3a BUMHEHHS aMOpPaIbHOTO
MPOCTYIIKY, HECYMICHOTO 3 TIPOAOBXKEHHSIM #Horo pobotm B YHiBepcureri. Llei
MPOCTYIIOK MOJNATaB y ToMy, o Ocoba 1, HEXTYIOUH 3araJbHONPUHHATHMH HOPMaMH
MOBEMIIHKH, B TYPTOXKHTKY ITiJ{ 4ac KOHQIIKTY, SKHA BHHUK Ha IPYHTI OCOOHCTHX
HENPUS3HUX CTOCYHKIB, 3aBJIaB iHIIIHA 0coO0l TIIECHI YIIKOJDKEHHS CEpEIHbOT TSXKKOCTI,
3a M0 OYB NPUTATHYTHH 10 KPUMIHAIBHOT BIAMTOB1TaIbHOCTI.

YXBaITIOIOYM PIICHHS TIPO BiJIMOBY B 3aJI0BOJICHHI TT030BHUX BHUMOT Ocobu 1, cyn
repioi 1HCTaHIi, 3 BHCHOBKAMH SIKOTO IOTOJMIINCS CYIU anesiiiHol Ta KacaliiHoi
IHCTaHINA, KepyBaBCS THUM, IIO BUYMHEHHS IIO3WBAYCM 3J0YHMHY 3 IIOPYIICHHSIM
3araJIbHONPUIHATHX HOPM MMOBEIIHKH, ITHOPYBaHHS HOPM €THUKHU, MOpaJli Ta TPOMAaJIChKOT
CBiIOMOCTi, OOCTaBMHH SKOTO BHUKJIJIEHO Y BUPOKY CYIy, € aMOPAIBGHUM MPOCTYIKOM 1
3a CBOIM XapaKTepoM HECYMICHHUH 13 IPOIOBXKEHHAM poOOTH BUKJIalaya B Y HIBEPCUTETI.

OxpiM 1pOTO, OEpydM 10 YBaru HEOAHAKOBE 3aCTOCYBaHHSA CyAaMH KacalliitHoi
iHcTaHWii oxHiel W Tiel )k HOpMM MaTepiagbHOro mpasa, a came I.3 cT.41 K3mll
VYkpainu, CynoBa nanara y IUBUIBHUX cripaBax BepxoBHoro Cyny Ykpainu 3Baxkana Ha
Take. 30KpeMa, aMOpaJIbHAM IIPOCTYIIKOM € BHHHE IiSIHHS, IO CYNEepeunTh 3arajbHO-
MPUHHATAM HOpMaM 1 TpaBHJaM, TOPYIIYE MOpPaJbHI yCTOi CYCHUIBCTBA, MOpaNbHI
MIHHOCTI, K1 CKJIAQJUCS B CYCIUIBCTBI, 1 CYIEpPeunTh 3MICTYy TPYIOBOi (YHKIIi, MM
JUCKPETUTYIOUH CITY>kOOBO-BUXOBHI, ITOCAI0B1 MOBHOBaXCHHS BIJTIOBITHOTO KOJIa OCi0.
AMOpPaNIbHAM TPOCTYIIKOM BapTO BBAXKATH MOSBY B TPOMAJICEKUX MICISIX Y HETBEPE30OMY
CTaHi, HELIEH3yPHY JaliKy, OiliKy, IOBEAIHKY, 1[0 IPUHUIKYE JIFOJCHKY TiAHICTH TOLIO.

VY cmpaBi, SKy mneperyisfany, YCTaHoBUBIIM, 1m0 Oco0a | BUMHUB amMoOpalbHUMA
MPOCTYIIOK, 3 YPaxyBaHHSM TOTO, 1[0 BiH € HAYKOBO-TIEJArOT1YHIM MPAIliBHUKOM, SIKHI
OpaB yuyacTb y HaBYaJIbHOMY BHXOBHOMY IPOIECI BHUIOIO HABYAIBHOIO 3aKIaTy, CYI
BBA)KaB, M0 BYMHEHHSA II03MBa4e€M aMOPAIBHOTO IPOCTYIKY, IOB’S3aHOTO 3
ITHOPYBAHHSIM BHMOTI CYCHUIBHOI MOpaJli, IO € HECYMICHHUM 3 BHUXOBHOIO (DyHKIi€IO
BHKJIaJla4a, He J03BOJISIE Hafall oMy OpaTé y4acTh Y HaBUaJIbHO-BUXOBHOMY IpOIleci
VYHiBepCcHUTETY, Ta IIWIIOB BUCHOBKY NMPO HASBHICTH MiACTaB s 3BUIbHEHHs Ocobn 1 3
po6oTH, 3aCTOCYBaBIIH MoJIokeHHs 11. 3 ¢T. 41 K3nll Ykpainn.

3a Takux OOCTaBHMH MIiACTaBU I CKAaCyBaHHs yXBall Buioro crierniaiizoBaHoro
cymy YKpalHH 3 pO3TJIsy NMBUILHUX 1 KpUMIHAIBHUX cripaB Big 16 depBHs 2014 poky
BiJICYTHI.



I. lMepemsamko
ISSN 0136-8168. BicHuk JbiBCbKOro yHiBepcuTeTy. Cepis topuandHa. 2016. Bunyck 63 25

Sk GaurMo, pIIeHHS CYIiB Y HABSJCHUX CIpaBax IPYHTYBAJIHCS HA TOMY, Y1 € Y9acThb Yy
OIMIIl TIeJaroTiYHOTO TMpAIliBHUKA aMOPaJIbHUM TPOCTYIKOM. Pi3HI MOMISAN CyUIIB MO0
IBOT'O 1 CTaJIM NPHYMHOIO HEOHAKOBOT'O 3aCTOCYBaHHS HOPM MaTepiajibHOTO MpaBa.

Y Hamomy po3NOps/IKEHHI, Ha Kajlb, HeMae iHQopmallii, sika O nana MOXIUBICTh
BUSBUTH KOHKPETHI TNPHYMHU BIIMIHHOCTEH y MOpAIbHUX TWOINISLAaX 3a3HAaYeHUX
Cy0’€KTIB IPaBO3aCTOCYBaHHsS. AJje caMe IIi BIAMIHHOCTI 1 3yMOBHJIHM PO30DXKHOCTI Y
HaBEJEHHX IIPAaBO3aCTOCOBHHX aKTaXx.

Bapro jponari, mo pO3yMiHHS MOpAIbHHX HOPM 3aleKHO Bil CyO’eKTa IpaBo-
3aCTOCYBaHHSI € aKTyaJlbHUM TaKOXX 1 y MbKHapomHoMy Macmrali. Jlms NpUKTIay, B
Hinepnannax Oys 3a60pOH6HHI/I JUTS ITyOJIIYHOTO TIOKa3y (ijlbM HLIICpJIaHIICLKOI‘O TIOJTITHKA
I'. Binnepca «®itHay, skuid 2008 poKy OyB BHU3HAHWIA TAaKWUM, IO PO3MAIIOE MDKeTHmHy
BOpOXKHEUy Ta auckpuMminye Kopan i MyCYTbMaHCEKY peTirito, ogHaK y 0araTboxX iHIIMX
KpaiHax Taka 3a00poHa Mmoo Mmoka3y ¢ibMy Oyia BincyTH. YTiM ¢imbM «Grimm Lovey,
o OyB 3a0oponenuit y 2007 porti B HiMeudunHi 1 MICTHB CIIeHH HACHJUIS Ta KaHiOai3My, OyB
no3BosieHui i mponaxy B Hinepmanmax wa DVD. Ilporsrom 20072008 pokiB y
MICIIEBOMY MOJIITUKYMI Ta CYCHLIbCTBI BUHUKAIU TOCTPI CYHNEPEUKH HABKOJIO TPAHCISILIT Ha
KaHajlaX TPOMaJIChKOTO TenebaueHHs Hinepnanmis nopHorpa(lnt{Horo ¢bineMy «Deepthroat» 1
TENEeBI3IHOrO peatiTi-1oy «JloHOpChKa HUPKa», 1O CBITYUTH TIPO pO36DKH1CTI> TIO3MLIIH, 3
OIHOTO OOKY, aKTHBHOI YaCTMHH CYCIIUIBCTBA, SKa BUSBJISIA OOypEHHs, Ta, 3 IHIIOro OOKY,
THX CyO’€KTIB, sIKi JIO3BONMIIN IMyOJIiuHMI IOKa3 1€l mpoayKii [3].

BpaxoByroun BUKIIaJicHe BOAYAETHCS, MO TUTIOPAJI3M PO3yMIHHS BUMOT MOpPaJi i
Yyac MpaBO3aCTOCYBAHHS B COIIAJIBHO HEOIHOPITHOMY CYCIIUIBCTBI MOXE MPOSBIISTHACS
JIBOMa CII0CO0aMu:

1) cy0’eKkTH TIPaBO3aCTOCYBaHHS OJTHOTO PIBHS MO-Pi3HOMY 3aCTOCOBYIOThH IPABOBY
HOpMY, TI0 OOYMOBIIIOE HEOOXIIHICTh MOPAJIBHOTO OIIHIOBaHHS OOCTaBHH CIIPABH,
BpPaxOBYIOUH Pi3HE PO3YMiHHS BUMOT MOPaJi;

2) cy0’eKT MPaBO3aCTOCYBaHHA y MeXaX KOMIIETEHIIi CKacoOBYE MPaBO3acTOCOBUYMIMA
aKT IHIIOTO Cy0’€KTa INPaBO3aCTOCYBAaHHS, KEPYIOUHMCH 3 IHIIMM PO3YMIHHSM BHUMOT
Mopai (HaIpuKIIa, CKacyBaHHS CYZOM IPaB03aCTOCOBUOTO aKkTa iHILOro oprany abo xk
CYJl BUIIIOT IHCTAHIII1 CKaCOBYE€ PIIIEHHs Cyay HUXK4O{ IHCTaHIIIT).

HasBHicTe mmtopanizMy poO3yMiHHS BHMOT MOpaji MiJ 4Yac IMPaBO3aCTOCYBaHHS
MOXKE€ CTaHOBUTH 3arpo3y IpaBaM JIOJHHU Ta iHTEpecaM CyCIIbCTBA 3aranoM. [lpu
MOpPaJIbHOMY OIlIHFOBAaHHI 3MICTOBHE PO3YMIHHS TIPaBO3acTOCyBaya MOPAIBHOCTI
BUMHKIB € KIIFOYOBHUM. L[5 mpoOemMaTrka Mae OyTH BpaxoBaHa MPaBOTBOPIEM. BaxiuBy
poiib 'y IIbOMY MAalOTh BiJirpaBaTh OO ’€KTHBHI KpPHTEpii, BCTAHOBJEHI 5K 3aKOHO-
JABCTBOM, TaK 1 TNPaKTUKO. TakoX y KOHTEKCTI ILOTO BapTO 3BEpPTATUCH 1 1O
MOpabHO-TIpodeciiHuX SKOCTel Cy0’ €KTa MPaBO3aCTOCYBaHHS.

Bunaetbes epcrieKTHBHUM TTOIaJIbIIe JTOCIIPKEHHS i€l IPOOIeMaTHKH B acTIeKTi
MDKHApOJHOI NPaKTHUKH, 30KpeMa €Bporeiicbkoro cyny 3 INpaB JIIOJUHU, KOTPHH, SK
BiJOMO, TPHUHILUIIOBO HIKOIM HE HamaraBcs (opmaiisyBaTH yHi(iKOBaHI IS YCiX
Jep>kaB-uieHiB Pagu €Bpony HOPMHU «EBPOMOpATI».
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morality. The analysis of morality as a society social regulator has been provided through the
prism of its social differentiation. Moreover, moral principles of the person depend on the level
of needs (under A. Maslow’s pyramid of needs) where a person’s activity is directed. Although,
a person’s ability to meet the requirements of a certain level depends more or less on the
person’s age, intellectual level, their residential area, religion, financial standing and their role
in working process organization etc.

The factors under consideration in terms of the formation of individual's moral
consciousness depends are the following: social background, national and cultural traditions,
certain conditions of personality formation (family, school, the closest environment),
urbanization, individual and social experience (including professional- e.g. the difference
between moral assessments of local court judges and the Supreme Court of Ukrainian
Justices), the sphere of activity, religiousness, influence of public opinion and mass media,
age factors, differences in needs and interests etc.

In Ukraine, there are a lot of law enforcement subjects providing a moral assessment in
their activity. Some of these subjects’ powers intersect each other so that in some cases they
pass different (even opposite) decisions concerning the same object of moral assessment.
The practice of Ukrainian legislation application is analyzed in terms of differences in the
application of the same legal norm because of a different understanding of morality
requirements. The pluralism of morality requirements understanding during law enforcement
by the bodies of state power belonging to the same sphere has been demonstrated.

For this purpose, the judicial practice has been analyzed as well. The position of the
courts as to what should be considered as immoral offense while applying the legal norm
which foresees dismissing of an employee because of committing the immoral offense
inconsistent with work continuance is established to be different. Some of the judicial decisions
in the analyzed cases are based on the fact whether the participation of a pedagogical worker
in a fight is an immoral offense. Different views of judges on this issue caused different
material law norm enforcement.

It has been justified that the understanding of morality during law applying in socially
heterogeneous society can be expressed in two ways: law enforcers on the same hierarchy
level apply the legal norm differently that specifies the necessity of case circumstances for
moral assessment on the basis of their different understanding of the morality requirements;
law enforcement subject within own competence cancels the law enforcing act of another law
enforcement subject, being guided by another understanding of morality requirements (for
example a court repeals the law enforcement act of another body or court of the higher
instance repeals the decision of the lower instance court).

Keywords: morality, social differentiation of society, differences in law enforcing process,
law enforcing act.
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«3 JTHA» YA «3 JHA, HACTYIIHOT'O 3A THEM»
O®IIIAHOIO ONMYBJIKYBAHHS:
J0 INPOBJIEMHU HEBU3HAYEHOCTI MOMEHTY HABPAHHSA
YNHHOCTI HOPMATHUBHO-ITPABOBUMU AKTAMH

H. Cmeuuk

JIvgiecokuii nayionansnutl ynisepcumem imeni leana @panxa,
eyn. Yuieepcumemcwka, 1, JIvgis, Yrpaina, 79000,
e-mail: nazar.stetsyk@gmail.com

3'acoBaHO HeAOoUINbHICTb ANepeHLiNoBaHOrO BUKOPUCTaHHS (POpMyInioBaHb «3 OHS» Ta
«3 [HS, HAcCTYNHOro 3a AHEeM» ANS BCTAHOBIEHHS MOMEHTIB HabpaHHs YMHHOCTI HOpMAaTUBHO-
NpaBoOBMMM aKTaMu, a TakoX po3pobrneHo Npono3uuii ANA yCyHEeHHst NpobneM, siki BUHUKaloTb Y
3B’513KY i3 BUKOPUCTAHHAM Taknx chOpMyroBaHb.

O6rpyHTOBaHO, O Pi3HOGIN Y BUKOPUCTaHHI OPMYmoBaHb «3 AHSA» Ta «3 AHSA, HACTYNHOTO
3a AHeM» nNpu3BOAUTL [0 CYMNEepeyrnMBoro BU3HAYEHHA MOMEHTY noyaTtky dopmansHoi
060B’A3KOBOCTI HOPMAaTMBHO-MPABOBMX aKTiB, MOXe He 3abesnedvyBaTV NPE3yMNLit0 3HAHHS
3aKOHY, @ TaKOX MOPOAYKYBaTV 3BOPOTHY Ait0 MOr0 MOMOXEHb.

BcTtaHoBNEHO HEBIQMOBIAHICTE 3aranbHUM npaBunaMm OOYMCNEHHSt CTPOKIB AaHWX Ha
odidinHMx cantax BepxosHoi Pagn YkpaiHm Ta MiHictepcTtBa tocTuuii YkpaiHM Wwono BusHa-
YeHHs1 MOMEHTIB HabpaHHs YNHHOCTI PiBHMWN HOPMAaTUBHO-MPaBOBUMMN aKTamu.

[nsa poss’azaHHA UMx Npobrem 3anponoHOBAHO BMKOPUCTOBYBATU K YHidbikoBaHe nuiue
dopMynioBaHHA «3 AHA», Ske BiANOBIAHO 4O 3ararnibHUX MpaBun OBYMUCNEHHSA CTPOKiB mMano 6
03HayaTu noYaTok 06OB’A3KOBOCTI 3 HACTYMHOIO AHS Nicns odiljinHoro onybnikysaHHs abo nicns
HacTaHHS iHLWOT 06CTaBNHK, 3 AKOIO NOB’A3YETLCA HAabpPaHHS YMHHOCTI.

Knroyosi crioga: HOPMOTBOPYICTb, SIKICTb 3aKOHY, AiS B Yaci, TeMnoparbHa YWHHICTb.

VYkpaiHa nporonocuna ceO¢ NPaBOBOIO JEP)KABOIO, B SIKill BHU3HAETbCA Ta i€
MIPUHIIMIT BEPXOBEHCTBA MpaBa. OJHI€I0 3 BAXKIMBUX BUMOT, III0 BUILUIUBAE 3 HOTO 3MICTY,
€ TIpaBOBa BU3HAUCHICTh, SIKA TOJATA€ 30KPEMa y «UITKOCTI MiJACTaB, Linel 1 3MICTY
HOPMAaTHUBHUX MPHUIKCIB, OCOOJIMBO TUX 13 HUX, IO aJpecoBaHi Oe3mocepeiHbO Tpo-
MajsHaM. BoOHM MOBHMHHI MaTH MOXIIMBICTH TepeadadaTH IPaBOBI HACTIIKUA CBOET
MOBENIHKMY [5, ¢. 6]. [Ipn 11boMy HEOOXiHOI YMOBOIO 3/1iICHEHHS BEPXOBEHCTBA TpaBa
€ CTBOPCHHS SIKICHUX HOPMATHBHO-TIPABOBUX aKTIB, 1 HacamIepel 3aKoHiB. €Bpo-
nericekuii Cyql 3 TIpaB JIIOJIMHU 3BEpPTA€ yBary Ha Te€, IO «CIOBOCTIOIYYEHHS ,,lIepe-
0aueHo 3aKOHOMY ... MA€ Ha yBasi 1 SKICTh KOHKPETHOTO 3aKoHy. BoHO BuMarae, mo6
3aKOH OYyB JIOCTYITHHI JIJIs 3alliKaBJIEeHOI OCOOH, KOTpa MorJia Ou nependadynTy HACHiIKH
Horo 3acTocyBaHHs BiTHOCHO cebe» [12, c. 5254, 63].

BaxmBum 3aco00M 3a0e3MeueHHs] Takoi MPaBOBOI BHU3HAUEHOCTI € BCTAHOBJICHHS
MOMEHTY HAOpaHHsS YHMHHOCTI HOPMATHBHO-TIPABOBHMH aKTaMH. SIK BiJIoMO, HaOpaHHs
YHHHOCTI TIOJIATa€ Y BUHWKHEHHI y HOPMATHBHO-TIPABOBUX aKTaX TaKOl BIACTUBOCTI, SIK
(opMasIbHOT 00OB’SI3KOBOCTI, Ta IOB’SI3YEThCS 13 HACTAHHSAM IEpef0adeHUX IMPAaBOBUMU
npurnucamMu ooctaBuH [6, c¢.209; 10, c. 131-132]. 1 came BcTaHOBIIEHHA CyO’€KTaMH
HOPMOTBOPYOCTI TaKMX OOCTAaBHH Y KOHKPETHUX HOPMATHBHO-TIPABOBHX aKTaX JIA€ 3MOTY
X ajpecaraM YiTKO MPOTHO3YBATH Ta BU3HAYATH FOPUINYIHI HACIIIKU CBOET TIOBETIHKH.

Merta 1i€i cTaTTi moyisra€ B OOTPYHTYBaHHI HEJOUIIHHOCTI PI3HOTO BUKOPUCTAHHS
(hopMyITIOBaHb «3 JHS» Ta «3 JHsI, HACTYITHOTO 3a JJHEM» OQIIIHOTO OImyOTiKyBaHHS st

© Crenuk H., 2016
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BCTaHOBJICHHS MOMEHTIB HaOpaHHs YWHHOCTI HOPMATHBHO-TIPABOBUMH aKTaMH, 8 TAaKOX
Yy pPO3poOIli TPOMO3UIiK s po3B’si3aHHSA TPOOJEeM, SKi BUHHKAIOTH y 3B’S3Ky 13
BUKOPHCTAHHAM TakuX (OPMYITIOBaHb.

IMuranHs HaOpaHHS YWHHOCTI HOPMATHBHO-NIPABOBUMH aKTaMH BHCBITICHO Y
mpausax J[. baxpaxa, M. Kamycrinoi, B. Kocosuua, JI. JIyus, B. Mankosa, O. [lymnsika,
I. O6oporosa, I1. Pab6inoBuua, M. Crynenikinoi, M. Temntoka, B. Tymanosa, O. FOmm-
ka, A. lynimu, M. Hlup6u Ta iH.

TeopeTnuHi Ta NpPUKNaAHI acmekTd o¢iniiiHoro omyOaiKyBaHHS pPO3pOOJIEHI Yy
HampamoBaHHAX A. AOpamoBoi, B. IcakoBa, K. Kapmamonosa, B. MankoBa, A. Iliro:n-
kina, T. Paxmaninoi, M. CokoinoBa, E. Tamamninoi, B. Xyprina, O. UepBIKOBChKOTO Ta iH.

Onniero i3 00CTaBHH, 3 SKOKO ITOB’SI3YEThCSI HAOpaHHS YHMHHOCTI HOPMATHBHO-
MPaBOBHMH aKTaMH, € iX odiriitne omyOmikyBaHHs. Odimiline omyOiiKyBaHHS (ONpH-
JIIOJTHEHHS) sIK 00cTaBuHA (YMOBA, IMIJICTaBa), 3 KO TOB’A3YEThCS 3arajlbHUHA MOPSIO0K
HaOpaHHS YMHHOCTI, BCTAHOBJICHE JUIS MEPEBAXKHOI OLIBIIOCTI HOPMATHBHO-TIPABOBUX
aKkTiB, 30KpeMa 3aKoHIB YKkpaiHu, yka3iB llpesuneHtra YkpaiHu, mocraHoB Kabinety
MinicTpiB YKpaiHH, HOPMAaTHBHUX HAKa3iB MiHICTEPCTB, HOPMATHUBHO-PABOBUX AKTiB
MICIIEBUX JEpXKaBHUX aJIMIHICTpalliii, HOPMATUBHO-NPABOBUX aKTIiB OpraHiB Ta
MOCAJ0BHUX OCI0 MiCLIEBOIO CAMOBPSITyBaHHS.

Bapro 3a3HaunTH, 110 3araNbHUN MOPSJOK HaOpaHHS YMHHOCTI yciMa HOPMaTHBHO-
MPAaBOBUMHU aKTaMu IIOA0 OQiliifHOro omyOniKyBaHHS, YM TO 31 CIUIMBOM IIE€BHOTO
CTPOKY IicJsl HhOTO, UM TO MPOCTO 3 HOr0o HACTaHHSAM, Nepeadadae (HopMyTIOBaHHS «3
mas». Tak, 1 momo 3akoHiB Ykpainu, yka3iB IlpesunmeHra Ykpainu, sKi 3a 3arajJbHHM
MPaBUJIOM HAOWPaIOTh YHHHOCTI Yepe3 AeCATh JHIB 3 THSA X OQIIIHHOTO OIMyOIiKyBaHHS,
1 momo mocraHoB KabGinety MiHicTpiB YKpaiHW, HOPMAaTUBHUX HaKa3iB MiHICTEPCTB,
HOPMAaTHUBHO-TIPABOBUX aKTiB OPTaHIB Ta MOCAJOBUX OCI0 MICIIEBOTO CaMOBPSITyBaHHS,
SIKi 32 3aralIbHUM TIPaBHUJIOM HAOMPAIOTh YMHHOCTI 3 JIHS iX OQIIIHHOTO OmMyOJiKyBaHHS,
BUKOPHCTAHO (pOPMYITIOBAHHS «3 JHSD.

OpnHak cy0’€KTH HOPMOTBOPYOCTI Y MMPABOBHUX MPHUITHUCAX KOHKPETHUX HOPMAaTHUBHO-
MIPAaBOBUX aKTiB, BCTAHOBIIOIOUH O(iliiiHe OmyOIiKyBaHHS SIK MiACTaBy HAOpaHHS HUMU
YMHHOCTI, B OJTHUX BUIAJIKaX BUKOPHCTOBYIOTH (DOPMYITFOBAHHS «3 JIHS», @ B IHIIHUX — «3
JIHS, HACTYITHOTO 3a AHeM». Hampuknaz, popMyITtoBaHHS «3 JHS» BCTAHOBJIEHO y 3aKOHI
VYkpainu «lIpo Bceykpaincekuil pedepenaym» Big 06.11.2012 poxy [8]. HaTtomicTs
(hopMyITIOBaHHS «3 JIHSA, HACTYITHOTO 3a JHEM» — y 3akoHi Ykpainu «[Ipo enekTpoHHY
komepiito» Bix 03.09.2015 poky [9].

OTxe, HE 3Ba)KAIOUM Ha T€, IO ISl BCTAHOBJICHHS MOMEHTY HaOpaHHS YMHHOCTI
PI3HHMH BHAaMH HOPMATHBHO-IIPABOBHX AaKTIB y 3aKOHOJABCTBI IEepen0ayeHo JIHIIe
(hOpMyITIOBaHHS «3 THS», B ONEPATUBHUX MPUMIHCAX KOHKPETHUX HOPMATHBHO-TIPABOBUX
aKTiB Cy0’€KTH HOPMOTBOPYOCTI BCTAHOBJIIOIOTH HE JIUIIE (POPMYITFOBAHHS «3 JTHS», alle
TaKOX 1 «3 JIHsI, HACTYITHOTO 32 JIHEM».

Taka mudepeHmianis Ta pi3HOOIN BHIAIOTBCS HEAOCTATHHO HAYKOBO OOIPYH-
TOBAaHMMH Ta MOXYTb TMOPYIIYBaTH TPHHIMI MPaBOBOi BHM3HAYEHOCTi, OCKUIbKH
MPU3BOAATH /10 CYNEPEWIMBOTO BH3HAYEHHS MOMEHTY MOYaTKy (opMaibHOI 000B’s3-
KOBOCTI HOpPMATUBHO-TIPABOBUX aKTiB. BinmoBigHO 10 paHux odimiiiHoro caity
BepxoBuoi Pagn YkpaiHu MoMeHTOM mouaTtky ¢opManbHOI 000B’SI3KOBOCTI 3aKOHY
VYkpainu «IIpo BceykpaiHcbkuid pedepernmaym» Bing 06.11.2012 poky, KoTpuii ormy0:iko-
BaHWH B o(iniiHOMYy BuaaHHi ra3eti «['omoc Ykpaiam» 28.11.2012 poky [1], Bu3HaUeHO
28.11.2012 poky [2]. Haromicte MOMEHTOM Tmo4aTtKy (opManbHOi 000B’SI3KOBOCTI
3akoHy Ykpainu «IIpo eneKTpoHHY KOMEpIIio», KOTPHH OMyOJiKOBaHUHN B OQIIIiTHOMY
BHJaHHI Tazeti «["omoc Ykpainu» 29.09.2015 poky [3], Buznadeno 30.09.2015 poky [4].
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AHAJIOTIYHUM MiIXiJ 100 BWU3HAYCHHS MOMEHTY HaOpaHHS YWHHOCTI HOPMATHBHO-
MPaBOBHMH aKTaMH BHKOPHCTOBYETHCS 1 Ha odiliiiHOMy caiiTi MiHiCTepCTBa FOCTHUIIIT
Ykpainu y pyoputti «I[Ipo HaOpaHHS YHHHOCTI HOBUMU HOPMATHBHO-IIPABOBUMH aKTAMH,
[0 3adYinarTh npaBa Ta iHTepecu TpomaisH» [11]. Tlpuknanu oJugepenyitiosanoco
BCTAQHOBJICHHsSI Ta BU3HAYECHHS MOMEHTIB HaOpaHHS YMHHOCTI BIiAMOBITHO IO JaHUX
odiuiitHoro caiity BepxoBHoi Pagu Ykpainu HaBeneHo y Tabmaumi 1.

Tabauys 1
3akoH YkpaiHu 3akoH YkpaiHu
«IIpo BceykpaiHCHKUH «IIpo enekTpoHHY
pedeperaym» KOMEPILIO»
00cTaBMHA, 3 KOO o .
OB’ A3YE€ThCA an.mHHe an.mHHe
HAGPAHHA YHHHOCT] OIyOJIiKyBaHHS oImyOIiKyBaHHS
BCTaHOBJICHHS
MOMEHTY HaOpaHHS «3 JIHS» «3 JIHS1, HACTYITHOTO 32 JHEM)
YHHHOCTI
Aata opiniiinoro 28.11.2012 29.09.2015
onyONiKyBaHHS
BUSHAYCHHA 28.11.2012 30.09.2015
MOMEHTY HaOpaHHS
YHHHOCTI He gionosidae He 8I0nosioae npasunam 0OYUCIeHHs
npasunam 0OuUCIeHHs CMpOKIig
CMpPOKiIE

Otxe, Bu3HaueHi Ha odiniiiHomy caifti BepxoBHoi Pamu VYxkpaiHu MOMeHTH
HaOpaHHS YMHHOCTI 3aKOHAMU YKpaiHH, B OJHHX 13 SKUX BUKOPHCTAHO (hOPMYJTFOBaHHS
«3 JHS», a B IHIIUX — «3 JHS, HAaCTYNHOrO 3a JAHEM» odiliiiHoro omyOmiKyBaHHS,
BIJIPI3HAIOTHCS TPUBAIIICTIO B Yaci B OJIVH JICHb.

I xoua Taka TpUBATICTE B ONUH JICHh HE3HAYHA, IPOTE AJIS IIPABOBOTO PETYITIOBAHHS
CYCHUTPHUX BITHOCHH € BaKITMBOIO, a/DKE MOXKE CYTTEBO BIDIMBATH Ha BHHUKHCHHS,
3MiHy a00 NMPUITMHEHHS B iX YYaCHUKIB Cy0’€KTHBHHX IPaB Ta IOPHIUIHUX 000B’SI3KIB.

Heo0ximHO Takok 3a3HAYMTH, 110 BU3HAYCHI Ha odimiiftHOMY caiiti BepxoBHo1 Paan
YkpaiHu MOMEHTH HaOpaHHsS YUHHOCTI 3aKOHIB YKpaiHu B JeHb 1X o(imiiHHOT myOiKartii
MOKYTh HE 3a6e3nequaTH MPEe3yMIIIiI0 3HaHHS 3aKoHy. lIpe3ymmuis 3HaHHS 3aKOHY
MOJKE AISTH JIMIIE 3a Ti€l yMOBH, KOJM Horo odiriiiHa ny6n11<au151 B1I[6yBa€TLC$I pasile
BiJl MOMEHTy HaOpaHHsS HHMM YHHHOCTI. AJipecaTd 3aKOHIB Ta IHIINX HOPMAaTHUBHO-
MIPaBOBUX AKTIB HE MOXYTh Ta HE MOBMHHI 3HATH iX 3MICTy paHille Bifi MOMEHTY iX
ogiuiitnoi my6mikanii. Aapecatu 3akony Ykpainu «IIpo BceykpaiHChKU pedeperaym»,
SIKUI BINOBITHO 10 JaHMX odiliifHoro caiity HabpaB umHHOCTI 3 00 rox. 28.11.2012
POKYy, aie sKio odimiiiHe BUIaHHS siKoro y raszeti «['omoc Ykpainuy (GpakTHaHO BHUIILIO
y cBit 0 17.00 rox. 28.11.2012 poky, TO BOHH HE MOXXYTh Ta HE TOBHUHHI 3HATH HOTO
3micty y mpoMixkky dacy 3 00.00 no 17.00 rox. 28.11.2012 poky. IIpoTuiiexHe CBiTINIO0
0 MPO YHEMOKITMBIICHHS JIiT TIPE3yMITIIIi 3HAHHS 3aKOHY.

Takoxx BW3HaueHi Ha odiniiiHoMy caiiti BepxoBHoi Pamu VYkpaiam MoMeHTH
HaOpaHHS YHHHOCTI 3aKOHIB YKpaiHM B JIeHb I1X OQIIiiiHOI MmyOmiKaIii MOXyTh
MPU3BOAUTH O 3BOPOTHOI Aii #oro monoxkeHs. SIKIIO 3aKOHM Ta iHI HOPMATHBHO-
MPaBOBl aKTHU [iIOTh HA CYCHUIbHI BIAHOCHUHH, SKi BHHUKJIM paHille HAOpaHHS HUMU
YUHHOCTI, TO BOHM MarOTh 3BOpPOTHY ait0. Tak, nmis 3akoHy VYkpainn «lIpo
BCceyKpaiHChKkUN pedepenaym», odiniiiHe BuaaHHs skoro y razeTi «lojoc YkpaiHu»
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(aktnyro BHHIIIO y cBiT 0 17.00 rox. 28.11.2012 poky, Ha ¢akTH (CycHuIbHI Bil-
HOCHHH), siki BHHUKIHU 0 10 roj. 28.11.2012 poky, Bosioie 3B0OPOTHOIO Ji€I0 B Yaci.

Heo0OxigHo 3ayBakuTH i Te, 1[0 BU3HAueHI Ha odiuiitHomy caiiTi BepxoBHoi Panu
VYkpaiHU KOHKpPETHI JaTu HaOpaHHS YMHHOCTI HE BIfNOBiNAIOTh 3arajlbHUM IIpaBUIaM
004YHCIIeHHS CTPOKiB. BiAMOBiAHO 10 3araJbHUX MpaBUI OOYUCIECHHS CTPOKIB, SIKi HE
JIUIIe 3arajJbHOBU3HAHI Y IOpUANYHiN Haywi [6, ¢. 209; 10, c. 132], ane i nepeabaueHi y
HOPMAaTHBHO-TIPABOBUX IpunHcaxl, iX mepebir MOYMHAETBCA 3 HACTYIHOTO JHS Micis
HaCTaHH: MOii, 3 KO0 TOB’A3aHO X MOYATOK.

BinmoBimHO 70 (OpMabHO-JIOTIYHOTO 3aCTOCYBaHHS I[hOI'O TIpaBHiIa IMOYATOK
000B’SI3KOBOCTI HOPMATHUBHO-TIPABOBUX aKTiB, Yy TPUKIHIICBUX TIOJIOKEHHAX SKHX
BCTaHOBJICHO (DOPMYITIOBAHHS «3 IHS», OBUHEH IMOYMHATHCS 3 HACTYIHOTO JHS ITICIIS
odimiiHo1 mybmikarii. Omxke, 3akoH Ykpaiau «I[1po BceykpaiHChkull pedepeHaym», Sk
odimiitHo omybikoBanuidi 28.11.2012 poky, moBuHeH HabupaTH YuHHOCTI 29.11.2012
poky, a He 28.11.2012 poky, sk 3a3Ha4eHO Ha odimiiiHOMYy caiiti BepxoBHoi Pamm
VYkpainu. | Take 3arajgbpHe NpaBUIIO OOUMCIICHHS CTPOKIB IOBHOIO MipOI0 3a0e3Medye Jio
MIPe3yMITLIT 3HaHHS 3aKOHY Ta YHEMOJKIJIMBIIIOE 3BOPOTHY M0 HOTO TIOJI0KEHb.

IIono moudaTKky OOOB’SI3KOBOCTI HOPMATUBHO-NIPABOBUX AaKTIB, Yy MPUKIHIEBUX
MOJIOKEHHSIX SIKMX BCTAHOBJIEHO (OPMYIIOBAaHHS «3 JIHS, HACTYITHOTO 3a JTHEM», TO
BIJIMOBIHO 10 3arajbHUX MpaBWJl OOYHMCIEHHS CTPOKIB BiH MOBHMHEH MOYMHATHUCS 3
HACTYITHOTO JHS Micisl JHSA, HACTYNHOTO 3a JHeM odiuiiHoro omyoOiikyBaHHS. OTxke,
3akoH VYkpainu «[Ipo eNeKTpOoHHY KOMEpINIo», SKAH OQIIiiHO oIy0IiKoOBaHUN
29.09.2015 poxky, mouHeH Habupatu ynHHOCTI 01.10.2015 poky, a He 30.09.2015 poky,
SIK BU3HAYCHO Ha odimiiHoMy caiiTi BepxoBHoi Pagu Ykpainu.

Tox, Take mudepeHiiioBaHe BUKOPUCTAHHS (OPMYIIOBaHb «3 IHI» Ta «3 MIHS,
HACTYITHOTO 3a THEM» UIS BCTAHOBJICHHS MOMEHTY HaOpaHHS YMHHOCTI € HEoOTrpyH-
TOBaHUM Ta HEBHIIPABIAHWUM, OCKITBKM TPH3BOIHUTH A0 CYIIEPEWINBOTO BHU3HAUCHHS
MOMEHTIB HaOpaHHS YWHHOCTI HOPMaTHMBHO-TIPABOBHMH aKTaMH, MOXE ITOPOJUKYBATH
JIe30pieHTallio X azpecaTiB Ta MOPYLIYBaTH MPUHLIUIT IPABOBOT BU3HAYEHOCTI.

Jis po3B’si3aHHS IUX MPoOJeM JOLINBHO OOIPYHTYBATH BUKOPUCTAHHS YHOMiO-
HeHoro (OpMYJIIOBaHHS, sike O YCYHYNIO TaKui pi3HOOIM y BCTAHOBJICHHI Ta BU3HAYEHHI
MOMEHTIB HaOpaHHs YMHHOCTI HOPMATUBHO-TIPABOBUMH aKTaMHU.

I Takum yHiikoBaHUM (POPMYINIIOBAHHIM ILIOAO0 O(iuiliHOro omyOIiKyBaHHS Ta
IHIIMX OOCTaBWH, 3 SIKUMHM MOXE IIOB’S3yBaTHCs HaOpaHHS YHHHOCTI HOPMATHBHO-
MPaBOBIMH aKTaMH, BBAKAEMO (OPMYITIOBAHHS «3 THs». BUKOpPHCTaHHS «3 HHS» SIK
ynoioHeHoro (GopMyitoBaHHS OOIPYHTOBYEMO THM, IO Yy 3aKOHOJABCTBI YKpaiHH
3araJlbHAN TOPSIOK HaOpaHHS YUHHOCTI YCiX HOPMATHBHO-TIPABOBUX aKTiB, MO0 SIKUX
BCTaHOBITIOEThCSI O(iMiiiHe onmyOJIiKyBaHHS, Tiepeadadae umie GOopMYITFOBAaHHS «3 THS.
DopMyTIOBaHHS XK «3 THS, HACTYITHOTO 32 JTHEM OITyOJIiKyBaHHS IepeadadeHo JInie y
Meroanyaux pexkomeHnauisx «llpaBuiaa oQOpMIIEHHS 3aKOHIB Ta OCHOBI BHMOTH

! BinmoBizgeo 10 crareii 2 Ta 3 €BpOMEHchKOi KOHBEHIIi PO 0GUHCICHHS CTPOKIB Bix 16.05.1972 poky
CTPOKH, OOUHCIICHI Yy JTHAX, MOYHHAOTHCS OMIBHOYI JIHS, 3 SIKOTO TIOYMHAETHCS BIIUTK CTPOKYy. Takox i
BI/IMIOBITHO 3aKOHOJABYMX TPUIHKCIB YKPaiHU — Mepedir CTPOKY MOYWHAETHCS 3 HACTYIHOTO IHS TiCI
BI/IMIOBITHOT KalleHAApHOI 1aTi ab0 HACTaHHS MOAil, 3 SKOI0 MOB’s3aHO Horo moyatok (cT. 253 LuBinsHOTO
KOJICKCY Ykpainu); mepeOir mporecyaibHOr0 CTPOKY MOYWHAETHCS 3 HACTYMHOTO JHS IICHS BiJNOBITHOL
KalleHAapHoi nmat a0o HacTaHHSA TOXll, 3 SKOK TMOB’S3aHO Horo moyarok; (cr.69 LluBinbHOTO
MPOLIECYaTBHOTO KOJEKCY YKpaiHW) MpH OOYMCIIEHH] CTPOKIB HAMH Ta MICAISIMH He OepyTh J0 YBard TOH
JIeHb, BiJ SIKOTO MOYMHAETHCS CTPOK (1.5 cr. 115 KpuMiHaibHOTrO IponecyaibHOro KoaeKkcy YKpaiHn);
niepedir MpoecyaIbHOTO CTPOKY MMOYMHAETHCS 3 HACTYITHOTO AHS ITICIS BIATIOBIIHOI KaJICHAAPHOI JaTH abo
HACTaHHI NOIii, 3 SIKOIO MOB’s13aHO #oro nodatok (4. 1 cr. 103 Kozmekcy aaMiHICTpaTHBHOTO CyZIOYHHCTBA).
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3aKOHO/MABYOI TEeXHIKW» [7]. Y IHMX peKOMEHIAIisIX 3a3HadyeHo, MO «(HOPMYIIOBaHHS
»lel 3akoH HaOWpae YMHHOCTI 3 JHS, HACTYITHOTO 3a JHEM HOro OImyOJiKyBaHHS» €
HaWOUMBII ONTUMANBbHUM ISl 3aKOHIB, IO HE MNOTPEeOYyIOTh 3IIHCHEHHSA, 30KpeMa
MiTOTOBYMX 3aXOJliB, Ta/a00 sKi HE MICTATh BHUHATKIB IOAO HAaOpaHHS YMHHOCTI iX
OKpeMUMHU yacTuHaMu» [7, c. 17].

IIpu 11bOMy BBaxkaeMo, IO OCKIBKU TaKe MOJOKEHHS MeTOIUYHIX PeKOMEHIAIiN
MPU3BOAUTH JI0 OMHCAHKUX BHIIE MPOOJIeM, a HOro BPaxOBYIOTh Cy0’€KTH HOPMOTBOP-
YOCTIi MpH HiATOTOBII MPOEKTIB 3aKOHIB YKpaiHH, TO HOro JOLIIbHO CKacyBaTH Ta 3aMi-
HUTH Ha (OPMYJTFOBAHHS «IIei 3aKOH HaOWpae YMHHOCTI 3 JTHS HOTO OIMyOJIiKyBaHHS.

[Tpononyemo (bopMyJHOBaHHﬂ «3 JTHS» 3aKPINHUTH Y MPOEKTI 3aKOHY YKpalHH «IIpo
HOPMAaTHUBHO-TIPABOBI aKTH» SK IIOA0 OQIIiifHOTO ony6n1KyBaHH;{ TaK 1 MIOAO IHIIKX
00CTaBWH, 3 SKUMHU MOXKE TIOB’SI3YBaTHCSI HAOpaHHS YMHHOCTI PI3HIMHU BHAAMH HOpMa-
THUBHO-TIPABOBHX aKTiB, a TAKOXK MepeI0aYNTH y HHOMY TpaBUJIa BU3HAYEHHS MOMEHTIB
HaOpaHHS HAMHU YUHHOCTI BIJIIOBIHO JIO 3araJlbHUX MpPaBHJ OOYHCIICHHS CTPOKIB.
BignoBigHo 10 3arajibHUX MPaBII OOYUCICHHS CTPOKIB q)opMyn}oBaHHﬂ «3 IHI» Mao 0
03HaYaTH MOYaTOK 000B’SI3KOBOCTI 3 HACTYIHOTO JIHsI micins odiniiHOro OHy6J'[1KyBaHH$I
a00 3 HACTYMHOTO MHS IICNIA HACTaHHSA IHIIOT OOCTaBHHU, 3 SIKOK IIOB’SI3YETHCS
HaOpaHHsS YUHHOCTI.

BceraHoBieHHst Cy0’€KTaMHU HOPMOTBOPYOCTI Y KOHKPETHUX HOPMATUBHO-ITPABOBHX
aKkTax (hOPMYIIOBAHHS «3 JHs) yCyHE NPOOIeMy 3a0e3ledeHHs MPEe3yMIILii 3HaHH:
HOPMAaTUBHO-TIPABOBHX aKTiB, ITOI0TIA€ MOKIIUBICT 3BOPOTHOT Iii X MOJIOXKEHB, 1 TAKHM
CTII0COOOM CIPUSATHME TPABOBi BU3HAYEHOCTI aipecaTiB HOPMATUBHO-TIPABOBHX aKTiB.

[Mpuknagy Tpomo3uiiil yHighikodano2o BCTAHOBIEHHS Ta BHU3HAUEHHS MOMEHTIB
HaOpaHHS YMHHOCTI BiJIIOBITHO JI0 3araJbHONPUAHATHX TPaBHUJ OOYHCIICHHS CTPOKIB
HaBEJICHO Yy Ta0JIHII 2.

Tabnuys 2
3akoH Ykpainu «lIpo 3axon Yipaitu
BCEYKpaiHChKUil pedepennym» «lpo C/ICKTPOHHY
KOMEPIIIO»

00CTaBHHa, 3 KOO oL o
OB SI3y€ThCsl HAOPAHHS O@}HIHHG O(P}HII/IHG
YUHHOCTI onmyOiKyBaHHS onmyOJiKyBaHHS
BCTAHOBJICHHS MOMEHTY
HaOpaHHS YMHHOCTI «3 THSI
nata ogimiitHoro 28.11.2012 29.09.2015
onyOJIiKyBaHHS
BU3HAUEHHS MOMEHTY 29.11.2012 30.09.2015
HaOpaHHS YMHHOCTI 8i0n06i0ae npaguIam 00UUCTIEHHs CIPOKIG

Takox BapTO 3BEPHYTH yBary i Ha Te, IO 3arajbHUI MOPSINOK HAOPaHHS YMHHOCTI
HOPMATUBHO-NIPABOBHMHU aKTaMH, X04 1 mepeadauae HEOOXiAHOI YMOBOIO HaOpaHHS
HUMM YUHHOCTI OoiliiiHe oImyOJIiKyBaHHS, IPOTE YIOBHOBAXYE Cy0’€KTIB HOPMOTBOP-
YOCTI CaMOCTilfHO BCTAHOBIIOBATH MOMEHTH HAOpaHHS YMHHOCTI SIK HOPMAaTHBHO-
IIPaBOBOTO aKTy B I[JIOMY, TaK 1 OKPEMHUX HOro HOPMAaTHBHO-TPAaBOBUX MPHUIIUCIB, SIKi
MOXYTh OyTH HMMH BCTAQHOBJICHI SIK 3HAUHO, TaK 1 HE3HAYHO Mi3Hille X ogimiiiHoro
omyonikyBanHas. OJHaK peatizallis TaKoro HOPMOTBOPYOT'O TOBHOBKEHHS y TPaBOBii
JiepKaBi HE MOXE BHKOPHUCTOBYBATHCS CBAaBUIBHO Ta CYIEPEWwIMBO, a TOTpedye
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OOTpYHTYBaHHS 3 ypaxyBaHHSIM Pi3HHX OOCTaBHH CYCIUJIBHOTO XHUTTA. L{i muTaHHsA y
OPUIMYHIN Haylli € MaJOAOCTIDKCHUMH Ta TOTPEOYIOTh TMOJAIBIIOI0 HAYKOBOTO
pO3pOOIEHHS.
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11.

12.
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«FROM THE DAY» OR «<FROM THE DAY FOLLOWING
THE DAY» OF OFFICIAL PUBLICATION: CONCERNING
THE PROBLEM OF UNCERTAINTY OF THE ENTRY
INTO FORCE OF LEGAL NORMATIVE ACTS

N. Stetsyk

Ivan Franko National University of Lviv,
Universytetska Str., 1, Lviv, Ukraine, 79000,
e-mail: nazar.stetsyk@gmail.com

The article founds inadvisable to use different formulations «from the day» and «from the
day following the day» to set the date of the entry into force of normative legal acts, as well as
suggests to address problems, arising from the use of such formulations.

Despite the fact, that different types of normative legal acts provides for only the phrase «from
the day» for the establishing of the moment of the entry into force of normative legal acts, subjects
of lawmaking activity provides for not only the phrase «from the day», but also the phrase «from the
day following the day» in operational prescriptions of some normative legal acts.

This differentiation and inconsistency are considered to be not scientifically justified and
violate the principle of legal certainty, since it leads to inconsistent establishing of the moment
of formal binding action of legal regulations.

One established, that there were the moments of the entry into the force of the laws of
Ukraine, specified on the official website of the Verkhovna Rada of Ukraine, some of which
used the phrase «from the day», while others — «from the day following the day» of official
publication, that were different in one day.

Although the length of one day is not significant, but it is important for legal regulation of
social relations, since it can significantly affect the occurrence, change or termination of
subjective rights and legal obligations of the participants of social relations.

One proved, that the moments of the entry into force of the laws of Ukraine, indicated in
the day of official publication on the official site of the Verkhovna Rada of Ukraine, could not
guarantee the presumption of the knowledge of laws.
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One also proved, that the moments of the entry into force of the laws of Ukraine,
indicated in the day of official publication on the official site of the Verkhovna Rada of Ukraine,
could lead to retroactive operation of theirs provisions.

One revealed, that the information on the official sites of the Verkhovna Rada of Ukraine
and the Ministry of Justice of Ukraine is inconsistent with the general rules of the establishing
of the moments of the entry into the force of different normative legal acts.

To solve these problems one suggested to use as a unified only the formulation «from the
day», which, according to the general rules of the calculating of periods of time, meant
mandatory beginning from the day following the day of official publication or from the day
following the circumstances, connected with the entry into the force.

One proved, that the unified formulation «from the day» would eliminate the problem of
violation of the presumption of knowledge of legislation, overcome the possibility of retroactive
operation of its prescriptions and thus contribute to legal certainty for the recipients of
normative legal acts.

The article used tables, which contained the examples of differentiated establishing and
indication of the moments of entry into the force on the official website of the Verkhovna Rada
of Ukraine, as well as the examples of propositions of unified establishing and indication of the
moments of the entry into the force in accordance with the general rules of calculating of
periods of time.

Keywords: lawmaking activity, quality of law, operation in time, temporal force.
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YK 340.115

IOPUANYHA TEXHIKA I TEXHOJIOI'IA:
TEOPISA TA ITIPAKTUKA 3ACTOCYBAHHA

I Illlymax

leano-Dpanxiscvkuil yHisepcumem npasa
imeni Kopona lanuna I’ anuyvroeo,
eyn. €. Konosanvys, 35, leano-Opanxiscek, Yrpaina,76000,
e-mail: legaltechnique@gmail.com

BucBiTneHO OCHOBHI 3acagn Teopii Ta MNpakTUKM 3aCTOCYBaHHS HOPUAMYHOI TEXHIKM i
TexHonorii. 3'AcoBaHO, WO puanyHa TexHika — Le TeOPeTUKO-MPUKINaZHa topuanydHa Hayka,
npeaMeToOM BUBYEHHS SKOI € 3aKOHOMIPHOCTI paLioHanbHOT KOPUANYHOT AiSNbHOCTI 3i CTBOPEHHS,
TNymayeHHs Ta peanisadii npaea. KOpnanmyHy TEXHONOTriI0 BU3HAYEHO SK pecypcHo-3abesneyeHry
CKnagHy HpUANYHY LiSnbHICTb, SIKA OXOMMKE CUCTEMY FMOrYHO B3AEMOMOB’A3aHMX onepawin,
BM3Ha4YaETbCS PiBHEM PO3BUTKY MPaABOBOI CUCTEMM CYCNiNbCTBA.

O6rpyHTOBaHO, WO [0 nepeayMoB i 3acobiB 3abesneyeHHs HarnexHoro HpuanyHo-
TEXHIYHOro Ta TEXHOJOMYHOro PiBHS HOPMATUBHO-NPABOBUX aKTIB HanexaTb: po3pobneHHs Ta
3aKOHOAaBYe 3aKPiNyieHHs BUMOT i NpaBui HOPUAMYHOI TEXHIKM Ta TEXHOMOrii; po3pobreHHs
KOMMMEKCHMUX MPOrHO3HMX i MNaHOBMX aKTiB CTOCOBHO PO3BUTKY 3aKOHOAABCTBA.

Knovoei criosa: ropuanyHa TexHika, TEXHOIOris, HOpMaTUBHO-NPaBOBUIA akT, MpaBoBa CUC-
Tema, NPaBOTBOPYICTb.

3HaHHS TPO IOPUAMYHY TEXHIKY 1 TEXHOJOTiI0 (OPMYIOTh YYEHI-TEOPETUKHU i
MPaKTUKH Ha OCHOBI BUBYCHHS IMPABOBOI JIMCHOCTI, y3araJbHEHHS JIOCBITY FOPUCTIB. Y
FOPUIMYHIN TEXHIIlI Ta TEXHOJIOTIi TOBHOI MIpPOI0 TIOKAa3aHO B3aEMOJII0 Teopil Ta
MPAKTUKH, QYHIAMEHTAIBHOTO 1 MPUKIIATHOTO 3HAHHS.

Oco0MBOT aKTyaJIbHOCTI HAOyBa€ BHBUCHHS FOPUIMYHOI TEXHIKH Ta TEXHOJIOTIT Ha
IbOMY €Talli, KOJU CITIOCTEPIra€ThCs PO3IIMPEHHS MEXK €BPONEHCHKOI MiKHAPOIHOT
MPABOTBOPYOI JTisUTBHOCTI. Take po3MIHUpEeHHS 3aKPITUTIOETHCS B YCTAHOBUMX JIOKYMEHTaX
MDXKJIEpKaBHUX OpraHizauiil i morpedye Bix AepkaBH LiIeCHPIMOBAHOI AiSIBHOCTI OO0
3a0e3MEeUYCHHST MIATOTOBKU JIO BIPOBA/PKCHHS PE3YJIbTATiB MIXHAPOIHOTO IPABOTBO-
PCHHS B HaI[lOHAJILHE TIPABOBE IOJIE.

CxapOHUIIS FOPUANIHO-TCXHIYHUX 3HAHb JJIS1 KOXKHOTO MPEJCTaBHUKA FOPUANIHOL
npodecii € HEOOXIAHOW JUI BUKOHAHHS HAWOUIBII CHINBHUX 3aBAAHb 1 MEpCOHi(iKo-
BaHOIO CTOCOBHO 3aBJIaHb Ta (DYHKIIii, 110 BXOAATH JI0 MOCAI0BOI KOMIIETEHIII1.

[MuTaHHs FOPUANYHOI TEXHIKK Ta TEXHOJIOTIi HE OOJIICHI YBarorw sSK yKpaiHChKOI,
TaK i 3aKOpIOHHOI HayKH. IX BucBiTIeHO y mpamsx: C. AnekceeBa, B. bapanosa, B. Byr-
kesrda, H. Biacenko, M. Bypomencekoro, B Kapramora, T. Kamaninoi, JI. JIyie, M. Map-
yenka, 0. Huuku, 1. Onwminyka, A. [lironmkina, P. Pomamosa, O. CkakyH, M. TixomipoBa,
T. XabpieBoi Ta iH.

MaJto JOCTIKEHO TTUTaHHS CITIBBIIHOMICHHS TEXHIKM Ta TEXHOJIOTiH MPaBOTBOPYOT
JISUTBHOCTI B CYYacHHMX IPABOBUX CHCTEMaX, a II€ OCOOJIMBO aKTyalbHO B KOHTEKCTI
BU3HAYEHHSI ONTUMAJIBHOTO CIIBBIIHOIIEHHS MIXXHAPOJHOTO 1 HAIlOHAJIILHOTO MpPaBa,
3a0€3MeUYeHHS HAJIE)KHOTO 1X B3a€MOJI] B 3araJlkHOMY NPaBoOMY MOJIi. AJe HOPYIICHHS
MEX OIHOTO BHIY MPAaBOTBOPYOCTI IHIIUM MPU3BOAUTH 1O FOPUIMYHHX KOJi3ii,
3HUKEHHSI PIBHS IPABOBOTO PETYIIIOBAHHS.

Meta HayKOBOI CTaTTi — PO3KPUTH OCHOBHI 3acaayl TEOpii Ta MPAaKTHKU 3aCTOCY-
BaHHS IOPHIUYHOT TEXHIKH 1 TEXHOJIOTII.

© Olyrak I., 2016
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3 mpaBOBOTO MOTIALY IOPHAMYHA TEXHIKA ITOB’s3aHa 31 CTBOPEHHSIM HOPMATHBHO-
MPABOBHX aKTiB, 1[0 YTBOPIOE ii TOJOBHY 1, Ma0yTh, BUXIJIHY YaCTHHY. [HIIMN BayKITMBHUN
i eIeMEHT — TeXHiKa IPaBO3aCTOCOBHOI AiSIIBHOCTI.

IOpuanyHa TexHika — TEOPETUKO-IIPUKIIAIHA IOPUIUYHA HAyKa, IPEIMETOM BUBUYEH-
HSl SIKOi € 3aKOHOMIPHOCTI pAaIliOHAJIBHOI IOPUAMYHOI JiSUTBHOCTI 31 CTBOPEHHS,
TIyMadeHHsS Ta peajizauii npasa. Y cuCTeMi IOpUCHpPYICHLIT IOpUIUYHA TEXHIKAa BUPI-
LIye 3aBJaHHS CHUCTeMaTH3allii 3HaHb PO METOJM Ta MPUHOMHU IOPUANYHOI JiSUTBHOCTI,
o (OPMYIOThCS 3arajbHOI0 TEOpPi€l0 MpaBa, raly3eBUMHU Ta MPUKIATHUMU HOPUANY-
HUMH Haykamu [15, c. 25].

OCHOBHUM KpUTEpieEM KiacuQikallii BUIIB FOPUAWYHOI TEXHIKH ITOCTAlOTh CTaIH
MPaBOBOTO PETYIIIOBaHHS (TIPaBOTBOPUICTH, Jis IpaBa, peatizailis mpaBa). OTke MOXKHA
BUIUTATH IIICTh BHIIB IOPUINYHOT TEXHIKH: MPABOTBOPYA TEXHIKA; TEXHIKA OMyOTiKyBaHHS
HOPMAaTHBHO-TTPABOBUX aKTIB; TEXHIKA CHCTEMATH3allil HOPMAaTUBHO-TIPABOBUX aKTIB; 1HTEp-
TpeTaliifHa TexXHiKa; TEXHIKa peani3ailii mpaBa; IpaBo3acTOCOBHA TeXHiKa [2, ¢. 95].

IOpuanyHa TeXHOIOTis — 1Ie pecypcHO-3abe3rneueHa CKIIaJHa IOpUInYHA AisUTbHICTb,
sIKa OXOIUTIOE CHCTEMY JIOTIHHO B3A€EMOIIOB’S3aHUX onepauiﬁ BHU3HAYAETLCS PIBHEM
PO3BHTKY TPaBOBOI CHCTEMH CyCHlJ‘ILCTBa Taka ropunuyuHa JisIIBHICTH IPYHTYETBCA Ha
3HaHHI PO ONTHMAaJbHY B3a€EMOJII0 FOPHIMYHMX, FOPHIMYHO-TEXHIYHUX 1 TEXHOJIO-
riyHUX 3aco0iB, SiIKe BUKOPHUCTOBYIOTH ISl JOCATHEHHS IIEBHUX IIPaBOBUX IIiJIed i
3YMOBIIIOE MEBHI IOpUANYHI Hachinku. OmnepariiiiHe po3MexyBaHHS MOHSTh IOPUIMIHOT
TEXHIKY 1 FOPUANYHOT TEXHOJIOTIi IPYHTYEThCS Ha PO3YMIiHHI FOPUINYHOT TisITBHOCTI, SIKY
PO3TIANAIOTh 3 TOTJLILY 1HCTPYMEHTAJIbHOI XapaKTEePUCTHUKH, SK €THOCTI CTaTHIHOI
(TexHiuHOT) Ta MUHAMIYHOI (TeXHOJOTIYHOT) cTOpiH [7, . 127].

VY Mekax HOPMATHBHOTO IiAXOAY FOPHUIHUYHY TEXHOJIOTiII0 PO3YMIIOTH SIK TI€BHI
npaBuiia (HOPMH) FOPHINYHOL AisuibHOCTI. Tak, M. BiraceHKo I0pUINYHOI TEXHOJIOTIE
BBXA€E IMOPSIOK 3aCTOCYBAaHHS Ta BHKOPHCTAHHS METOJIB 1 NMPUHOMIB MIJATOTOBKH Ta
NPUAHATTS IOPUANYHOTO DIlIEHHS K pe3yJbTaTy IOPUAWYHOI JisTIBHOCTI, L0 peai-
3YETbCA BiJNIOBIIHO IO MPUHIUIIIB 1 MPUIHOMIB TEXHOJIOTTUYHUX omepariii [16, c. 25].

Cepenr OCHOBHUX TEHAEHI[IM MIXHApOAHOI 1 HalllOHAJIBHOI MPABOTBOPUYOCTI MOXKHA
BUJUTUTU 3BY>KEHHS MEX IPABOTBOPUOCTI Y KOHTUHEHTAJIILHOMY MpaBi, 3aBASKH YiTKii
pernameHTarii B KOHCTUTYILISX 1 3aKOHaX KOMIIETCHIIIT IPaBOTBOPUUX CYO €KTIB, IKUMU
€ JMIIe CreliajgbHi yIOBHOBaxkeH1 opranu. g gepikaB 3aranbHOro (aHTJiHCHKOTO)
mpaBa MeXi IPaBOTBOPUOCTI € MIMPIIUMH 3aBISKH HOPMOTBOPYHUM ITOBHOBA)KECHHSIM
BHIIIUX CYIOBHX OpraHiB. BojgHOYac y cCkaHIMHABCHKIM MPaBOBii cHCTEMi MeXi HaIlio-
HAJIFHOTO TIPAaBOTBOPEHHS MIMPIIi BHACIIOK IPABOTBOPYMX MTOBHOBAYKEHD BHIIHX CYIIO-
BHX OpraHiB, ajlé OJJHOYACHO BOHU 3BY)KEHI y4acTIO JepXKaB Yy HOPMATHBHO-IIPABOBIiH
yHidikarmii. HaiiByxui MexXi HalliOHAILHOT'O NMPABOTBOPEHHS y KpaiHaxX-ydacHHUIIX €C.
3aramoM y nep:kaBax €BpONH, IO HANEXKATh OO 3TaJaHUX INPABOBUX CHUCTEM, IPOCTeE-
XKYEThCS] TEHICHIIIA A0 3BY’KEHHS KOPJOHIB HaI[lOHAJILHOI MpaBoTBOpUOCTi [14, c. 178].

IOpuanuHy TeXHIKy 1 TEXHOJIOT0 AOIUIBHO KNAacH(PiKyBaTH 32 TUMH X KPUTEPIsIMHU,
32 SIKUMM JAUIUTBCS MPaBOTBOpYicTh. OCKUIBKM 3a PI3HOBHIOM OpPraHiB JEp:KaBHOT
BJIaJ({, YIOBHOBAXEHUX A0 MPAaBOTBOPYOCTI, BUAUISETHCS MaplaMEHTChKa, Bigomua i
CyZI0Ba MPaBOTBOPUICTb, TO 1 32 KPUTEPiEM BHUAY OpraHiB Jep:KaBHOI BIagud HEOOXiTHO
BUJUIATH TNapIaMEHTCbKy, BIIOMYY 1 CyAOBY IOPUJUYHY TEXHIKY Ta TEXHOJOTIIO.
Bo;[HOpa:s IOPUINYHY TEXHIKY Ta TEXHOJIOTIF0 3a CHocoOOM HaJTaHHS aKTaM mpaBo-
TBOPYOCTI FOPUIUYHOI CHIIM MO’KHA PO3MEKYBaTH Ha HOPMATHBHO-TIPABOBY, ZOTOBIpHY,
MIpelieICHTHY, JIJIETOBaHy i CAHKIIOHOBAHY FOPHIUIHY TEXHIKY Ta TEXHOJOTIIO.

VY Mexax mapiaMeHTCHKOI IPaBOTBOPYOI TEXHIKM Ta TEXHOJOTII € 3aKOHO/IaBYa Ta
MIDKHApOJIHO-IOTOBIpHA TeXHiKa Ta TeXHOJOTii. OpraHd BUKOHABYOI BJIAJI MOXYTh
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BCTAQHOBITIOBATH HOPMATHUBHO-TIPABOBI TPUIIUCH MIOJO IiJ3aKOHHOI, JIOTOBIpHOI,
aJIMiHICTPAaTHBHO-TIPEIICJCHTHOI, JIeJIETOBAaHOT MPaBOTBOPYOi TEXHIKHM Ta TEXHOJIOTIH.
Opranu cyJ0BOi BJIaAH MOXYTh MPOBAJUTH CYIOBY MPAaBOTBOPYICTH BUKOPUCTOBYIOUU
MpEeLEeIEHTHY 1 periaMeHTHy MpaBoTBOpUi TexHouoril [13, c. 4-5].

Pi3Hi YMHHWKY BIUIMBAIOTh HA PO3BHUTOK MpaBa, 3aKOHOJABCTBA. [l0 HUX HAJIEKATh
€KOHOMIYHI, IOJITHYHI, COLiaJIbHI, HAIllOHAJbHI, 1JEOJOriYHi, 30BHINIHBOIIOJITHYHI
YUHHUKY SIK CBOEPiAHI 00’€KTHUBHI YMOBHU PO3BHUTKY 1 3MIHM 3aKOHOAABCTBA. Y JESIKUX
BHIIAJIKaX BOHH HAOYBAIOTh PHC MPABOYTBOPIOBATBHUX YMHHUKIB, Y HUX 3aPOKYETHCS 1
MPOSIBIISIETBCS 00’ €KT MaiOyTHLOTO 3aKOHOIaBYOTO peryiitoBaHHs. [10TpiOHO MpaBHILHO
OIIIHUTH TIei 00’€KT 1 BMUIO BUOpaTH mpeaMmeT, GOpMH Ta METOIU MPABOBOTO PETYIIO-
BaHHA [2, c. 149].

BaxxumiBe 3HaUCHHS TSI PO3YMIHHS 3M1CTy HpaBOTBOp‘{OCTl Mae ii kmacugikaris. B
IOpI/I,HI/I‘{HII/I Jiteparypi BHKOPHCTOBYIOTh pi3Hi miaxomm mo Kimacudikamii mpaBoTBOp-
4OCTi, BAKOPUCTOBYIOTH 1 pi3Hi Kpmepn KIacudikarii: cy0o’ekTH, crnocoOu MmpaBoOTBOP-
40CTi, crocodu (GpopMyBaHHS TMPHUMKUCIB, HANAHHS IOPUANYHOI CHIIM TOIIO. 30Kpema 3a
MIPOCTOPOBUM KPUTEPIEM MPABOTBOPUICTH MOAUISETHCS HAa MIKHAPOJHY 1 HalliOHANbHY,
10 J1a€ 3MOTY BHUSIBUTH OCOOJMBOCTI LIMX BHJIB MPABOTBOPYOCTI T4 BCTAHOBUTH MEXi
MDK HUMH 3 METOI0 3a0e3Me4eHHs TapMOHIHHOCTI, 30aJaHCOBAHOCTI CHCTEMH JIKepel
IpaBa, e(h)eKTUBHOCTI IPaBOBOTO PETyIIOBAaHHA CYCHIJIBHUX BITHOCHH [5, c. 2].

OpHi€ro 3 03HAK MO3UTHBHOIO MPaBa € BU3HAYCHICTh MEX HOro ii: 4ac, mpocTip,
KoJo cy0’ekrtiB. Hanpuknanm, rpadikoMm Jii HOPMATHBHO-TIPABOBHX AaKTiB € IOYATOK,
MIPUITMHEHHS Ta HampsM Jii. BomHodac i HOpMAaTHBHO-TIPABOBHX aKTiB y MPOCTOPI
00OMEKYETBCS TEPUTOPIEIO JICPIKABU Ta ISP)KAaBHUM CyBEpEHITETOM, TOOTO HOPMATHBHO-
MPaBOBHH aKT Ji€ Ha Till TEPHUTOpIi, HA SKY MOIIUPIOE CBOT TOBHOBAXKEHHS MPAaBOTBOP-
YUl OpraH, 10 NMPUHHSB Iel akT. Jlis )X HOPMATHBHO-TIPABOBOTO aKTa IMOJO MEBHOTIO
KOJa CyO’ €KTIB OOMEKYEThCS TEPUTOPIEID Ta TPABOBHUM CTAaTycoM ocoOm. Mexamu
MPaBOBOTO BIUIMBY BHU3HAIOTH IHTEPECH OCOOMCTOCTI Ta CYCHiJIbCTBA. METOI MpaBOBOi
CHCTEMH € JIOCATHEHHS HAJICKHOTO PIBHsI MPABOMOPSIKY K HEOOXiqHOT yMOBH (YHK-
HioHyBaHHs cycninecTsa [10, c. 205].

HopMoTBopui, mpaBo3acTOCOBHI, MPABOOXOPOHHI Ta CYJOB1 OpraHH € HEeOJIMiHHOIO
CKJIAJIOBOI0 YACTHHOIO MPABOBUX CHCTEM. SIK CHpPUUHATTS MPaBOBUX HOPM, TaK 1 ix
TIYMA4YCHHs, peali3allifo Ta 3aCTOCYBaHHs HE MOXKHA PO3MNISIaTH OE3BiMHOCHO JIO THX
OpraHiB, sKi BCTaHOBJIOIOTh a00 3aCTOCOBYIOTh. BH3HAaYaJbHUM YHHHUKOM Yy Ha3Bi
«HAIlIOHAJTbHA TIPaBOBa CHCTEMa» € HAasSBHICTh CYBEpeHHOI jepkaBH. HeoOximHO
BpaxoOBYBATH, IO TEPMiH «IIPaBOBa CHCTEMa» BKUBAIOTH HE TUTBKH CTOCOBHO OKpPEMOI
fepsKaBH (CYCIinbCTBA). MOro BHKOPHCTOBYIOTH IIPH XapaKTEPHUCTHIN MiKISP/KAaBHHX
YTBOpPEHB: TIpaBoBa cuctema Pagu €Bponu, mpaBoBa cucrema €Bpomneiicbkoro Coro3y Ta
1HII. 3a3HaYeHl CHCTEMH € TIPAaBOBUMH CHUCTEMH IHTETPOBAHOTO XapakTepy. Y IXHbOMY
PO3MOPSIIXKEHHI € Pi3HI NUIAXYM BIUIMBY Ha HalllOHAJIbHE 3aKOHOAABCTBO. OTXKE, MOXKHA
KJacu(ikyBaTH IPaBOBI CUCTEMHU 3a TEPUTOPI€I0 Aii HAa HaliOHAJbHI, PEriOHAJIBHO-
KOHTHUHEHTAJIbHI (MIKAepkaBHi), MibkHapoaHi [11, c. 330].

3aco0amMM JOCSATHEHHS METH IIPAaBOBOI CHUCTEMHM € AisUIBHICTH Cy0’ekTiB mpasa. Jlo
MEX TIPAaBOBOTO PETYIIOBAHHS BIAHOCSATH: IOPUAWYHI BIACTUBOCTI CyO’€KTiB IpaBa,
OPUIMYHI BIIACTUBOCTI MPaBOBHUX 3ac00iB, MPEAMET MPaBOBOTO PETyIIOBaHHS, MOTpedH
W iIHTEpecH 0COOHCTOCTI 1 CYCIIILCTBA, IPHHIIMITN PABOBOi CUCTEMH, CUCTEMH IIpaBa Ta
CUCTEMH JDKEpeN TpaBa, MPaBOTBOPYOCTI, OCOOJUBOCTI FOPHAMYHOI TpaKTHKH. [lpu
IOMY, il MEXaMH MPABOBOTO PETYIIOBAHHS PO3YyMIIOTH Ti SBHINA, SKi BU3HAYAIOThH
COIIIaJIbHHIA TTPOCTIp, Y AKOMY MOXKE BiIOyBaTHCS, a00 BilOYBAEThCS MPABOBUH BIUIMB Ha
YYaCHUKIB CyCITIJIbHHX BITHOCHH [3, c. 374].
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BHyTpinHbOIep)kaBHE TPaBO MOXXE OYTH BU3HAYCHE IMEPEBAKHO Yepe3 1HCTPY-
MCHTAJIbHY (HOPMATHBHY, pETyJISTHBHY) ITJICUCTEMY TIPaBOBOi CHCTeMH. Take
PO3yMiHHS BUKIIAJCHO B CT. 2 €BpoMneichKol KOHBEHIIi mpo rpoMaasHcTBo (1997 poky),
Jie BHYTPIIIHE 3aKOHOJABCTBO PO3KPHUBAETHCS Hepe3 OCHOBHI jykepena (popmu) mpasa.
Jlo HBOTO BiJJTHECEHO «BC1 BU/Y ITOJIOKEHb HAlliOHAILHOT PaBOBOI CHCTEMH, BKIIFOUAFOUH
KOHCTHTYIIil0, 3aKOHHM, IOCTaHOBH, yKa3H, NpeleAeHTHEe MNpaBo, 3BHYaifHI mpaBwia i
MPAaKTUKy, a TaKOXK MpPaBWIa, SIKI BUXOJSATh 3 MDKHAPOIHUX JOTOBODIB, SIKI MArOTh
000B’s13K0BY cuity» [11, c. 328].

OnHi€ero 3 AKICHUX MEX NPaBOTBOPUYOCTI B CyHacHHX €BPOTICHCHKHUX MPABOBUX CHC-
TEeMax € KOMIIETCHTHHH TPaBOTBOPYHNA Cy0’€KT, KU TMPOBATUTH NPaBOTBOPIY TisUTh-
HICTb y ¢opmi PCrIIaMeHTOBAHOI, MPOLEIYPHOT TiSUTBHOCTI, 3a1<p1rmeHH;1 B UYMHHOX
JUKepernax npasa, 00’ €KTHBALIIO0 PE3YIBTATIB TPaBOTBOPYOI nisuteHOCTI. Taki dopmu
BiJPI3HSIOTECS B KOHTHHCHTATbHOMY, 3arajioM 1 B CKaHAMHABCHKOMY THIII TIPABOBUX
CHCTEM, a TAKOXK y €BPOMCHCHKHX MDK,Z[Cp)KaBHI/IX MPaBOBHX CHCTEMaX. ToMy BaXJIMBUM
npu B3a€MO/IiT MXKHApPOIHOTO i HAaIlIOHAJIBHOTO TIpaBa € BUOIp IOPUINIHHX (bopM SIK TS
MDKHapOIHOI MPaBOTBOPYOCTI, TaK i JUI HAl[lOHATBHOI, 0COOIMBO THX, 5IKi (QyHKIIOHY-
BaTHMYTb Yy 3arajlbLHOMY IIPaBOBOMY ITOJIi.

[TpaBoTBOpUYA HisTTIBHICTH Y €BPOIEHCHKUX MPABOBUX CHCTEMAaX KOHTHHEHTAILHOTO
THUILY HE € OJHOPIJHOIO0, & TAKOK OCOOJIMBOCTI, MPUTAMaHHI KOXHIl MPaBOBOi CHCTEMH.
Y Hill MOXHa BUIUIMTH 3arajbHi O3HAKH, BJIACTUBI INPABOTBOPUYOCTI KOHTHUHEHTY
3arayioM. Hacammepes 1ie CTOCYEThCS 3aKOHOTBOPYOI IISUTBHOCTI, SIKa PEali3yeThCs Y
BCIX THIIaX MPABOBHX CHUCTEM IapIaMEHTaMH (OpraHaMH 3aKOHOJ/ABUOl BIIAIH), 32 YITKO
BH3HAYEHOIO B 3aKOHOJIABCTBI MPOIIECYPOI0, TTOBHOBAKCHHSIMH, MPEAMETHOI cheporo i
OpUINYHOI0 (OpPMOIO HOpMaTHBHO-TIpaBoBHX akTiB. Il[o cTocyeThes mmin3akOHHOT
MPaBOTBOPYOCTI, TO OCOOJIIMBOCTI, XapaKTEPHI JJIsl KOHKPETHUX THITIB IIPABOBUX CHCTEM,
JIOCUTh 3HAYHI. 3arajlbHUMH € TEHCHIIi J0 30UIBIICHHS KoJia Cy0’€KTiB IMiJ3aKOHHOI
MPAaBOTBOPYOCTi, 3pOCTaHHA MUTOMOI BarW MiJ3aKOHHWUX akTiB, a Ie INepeBaHTaxye
IIPaBOBY CUCTEMY 1 3HIKYE e(DeKTHBHICTh IPABOBOTO PETYIIOBAHHA [6, C. 89].

OCHOBOIO JIOCII/PKEHHS TEXHIKM 1 TEXHOJIOTI] B €BPONEHCHKUX MMPAaBOBUX CHUCTEMax
KOHTHHEHTAJILHOTO THIy € 3araJlbHOTEOpPETHYHA MOJIeNIb MPaBOTBOPYOI JiSUTBHOCTI K
PI3HOBHY IOPUANYHOI JTisTIBHOCTI IPaBOTBOPUYOTO Cy0’€KTa, CIPSIMOBaHA HA CTBOPEHHS
HOPMATUBHO-NIPABOBUX IPHUIUCIB, iX 3MiHM abo ckacyBaHHs. Sk 1 Oynp-ska iHIIA
OpUIMYHA JiSUTBHICTh, TPABOTBOPYICTh Mae€ BHYTpilmHIO OymoBy. CrHpsMOBaHICTh
MPaBOTBOPYOCTI HA CTBOPEHHS HOPMATHBHO-NIPABOBHX IIPHITHCIB A€ 3MOTY BHIUTUTH
HasSBHICTh TaKWX CIIEMEHTIB: MeTa, cy0’€KT, 00’€KT, s i pe3ynbraT. Jljas mpoBeaAcHHs
HAJIO)KHOTO aHaTi3y MPaBOTBOPYOCTI HEOOXITHO BIJI3BHAYMTH, IO JJIs PABOBUX CHCTEM
KOHTHHEHTAJIFHOTO THUITY XapaKTepHUH BICOKHHA PiBEHh HOPMATHBHOI BIIOPSAKOBAHOCTI,
HasSBHICTh JOCKOHAJIOl FOPUAMYHOI TeXHiKH. [T0CTIiHHOI0 KOHIIENTYyaaIbHO OCHOBOO IS
IIUX CHCTEM € YiTKe PO3MEXKyBaHHs NPaBOTBOPYOi, IPABO3aCTOCOBHOI Ta JiSUIBHOCTI 3
TIIyMadeHHs] HOpM IIpaBa [6, c. 83].

TexHika i TEXHOJIOTIS PABOTBOPUOCTI POMAaHO-TEPMAHCHKOTO THITY HPaBOBOi CHC-
TEMM CBIUUTH NPO BUCOKUI piBEHb HOPMATUBHOCTI, 3JIar0JUKEHOCTI, M0 3abe3nedye
JOCSITHEHHS HaJIeKHOTO TpaBonopsaky. Hatomicte B aHrio- aMepHKAHCHKOMY TUII
MCXaHi3M TPABOBOTO BILIMBY M€ CEPE/HiH PIBCHL HOPMATHBHOCTI, SIKHi BU3HAYAEThCS
MOE€HAHHSIM HOPMATHBHUX MPUMHCIB 5K CTaTyTHOTO, TaK i MPEIEJICHTHOrO MpaBa. A B
pemniriiHo-3BUYaifHoMy  (TpamuIiifHOMy) THIII HH3BKHH pPIBEHP HOPMAaTHBHOCTI
MTOSICHFOETLCS THM, IO TTPABOBI 3aCO0M PETYIIIOBAHHS YacTO 3aMIiHIOIOTHCS HETPaBOMIip-
HUMH, a B JIESKAX MPAaBOBUX CHCTEM IILOTO THITY 3arajibHi IPaBOBi 3aCO0M BUKOHYIOTDH
(hyHKIIT crieriabHuX.



1. Lymak
ISSN 0136-8168. BicHuk JbiBCbKOro yHiBepcuteTy. Cepis topuandHa. 2016. Bunyck 63 LY

TexHika 1 TEXHOJOTIS TMPABOTBOPYOi MiSUTBHOCTI TPYNH CKAaHJAWHABCHKHX 1
JATHHOAMEPUKAHCHKNX MPABOBHX CHCTEM MICTHTh BHUCOKHI PiBEHh HOPMAaTHBHOCTI. Lls
TEXHOJIOTiA OUTBII Ji€eBa 3aBISKU iICHYBaHHIO pi3HHUX (hopM 00’ekTHBallii HOPM IpaBa.
Oco0n1BO e(eKTHMBHOIO BOHAa € Y CKaHJIWHABCBKUX MPAaBOBUX CHUCTeMax. Y HHX
JOCSITHYTO ONTHMAJIbHE MOEIHAHHS 03HAK KOHTHHEHTAILHOTO Ta 3arajbHOrO MpaBa, Mo
CBOEI0 4eprow, 3abesneuye ONTUMANbHE CIIBBIIHOLIEHHA B MEXaHi3Mi MPaBOBOTO
BIUIMBY SIK 3arajJbHUX, TaK 1 CIHEIialbHUX MpaBOBHX 3aco0iB. Llum cuctemam mpwura-
MaHHA YyHiiKallis 3aKOHOJABCTBA. IX 30mmKeHHs crpuse eeKTHBHOCTI MeXaHi3My
MPaBOBOTO PETYIIIOBAHHS Ta JOCKOHAJIOCTI CAMHX TPAaBOBHX CHCTEM [4, c. 49].

Bapro 3a3HaunTH, IO Ccepel CyJacHMX €EBPOICHCHKHUX TIPABOBHX CHCTEM CKaHIH-
HaBChbKa rpyma, o sikoi Hamexartb Jlanis, Icmanmis, Hopseris, Isemis i DinnsHmis, €
3MimaHoro. JIst Hel XapakTepHi O3HAKHM SK KOHTHMHEHTAJBLHOTO, TaK 1 3araJlbHOTO IpaBa.
XoyYa y CKaHMHABCHKHUX MPABOBHX CHCTEMAX 1 CIIOCTEPIraeThCs 1EPAPXIuHICTh HOPMATUBHO-
MPAaBOBUX aKTIB 3 TIAHIBHOK POJLUTO 3aKOHIB 1 IO Ha IyOJIiYHE Ta TPUBATHE TIPaBO, OJTHAK
CYAOYHMHCTBY MpUTAMaHHI 03HAKH, XapaKTEPHi JUIs aHTITICHKOrO MpaBa, 1 CyJJ0Ba MpaKTHKa
Bilirpae 3Ha4YHY porb y CHCTeMI JDKepesl rpaBa. Y CKaH/AMHABCHKUX IPABOBHX CHUCTEMax
CTBOPEHO 3HAYHY KUTBKICTh YHI(DIKOBAaHMX 3aKOHOIABYMX AKTIiB, 0COOIHBO Y chepi TPHBATHOTO
npaBa (3000B’s13aIbHE, JENTIKTHE, MOPCBKE MPABO0, MPABO IHTEIEKTYaIBHOT BIaCHOCTI Ta iH).

[MepeBakHO A1 CKAHAWHABCHKHX TPABOBHX CHCTEM XapaKTepHa pi3HOMaHITHA
cHCTeMa JKepes MpaBa, CYTTEBY poib y (OPMYyBaHHI SKOI BiJBEJCHO MPaBOTBOPUiil
JisutbHOCTI. [Iporiec po3BUTKY JIFOJICTBA, HEOOXIIHICTh BUPIMICHHS 3araJbHONOICHKUX
npo6eM BUKIMKAIM iHTErpamiiiHi cBiToBi mpomecH. Ix pe3ymbraToM cTano GopMyBaHHS
SIKICHO HOBO1 1H(PACTPYKTYpH, IMOsIBa MKIEpKaBHUX 00’€THAHBb K YHIBEpCAIBHOTO,
TaK 1 perioHaJIbHOTO XapaKTepy, MPOBAKEHHS CTPYKTYPOBAHUX MIKHAPOIHUX CYCITiJTb-
HUX BIJHOCHH. YcCe IIe CIPHsJIO TOSIBI HA CyY4acHOMY €Tali PO3BHUTKY HOBOTO THILY
NPaBOBOi CHCTEMH — MikKIep’KaBHO-NPaBOBOi. Ii T0siBa 06 €KTHBHO BH3HAUEHA HU3KOIO
TaKUX 3aKOHOMIPHOCTEH, SK: PO3LIMPEHHS KOJAa YYaCHUKIB MDKHApPOIHHX BIJIHOCHUH,
YCKJIaJHEHHA Ta 30UIbIIEHHS KUTBKOCTI MDKHapOIHHMX BiIIHOCHH, BM3HAaHHS 0araTthbox
JIOACBKUX TpoOsieM BcecBiTHIMH, TioOanbHUMH. OcoONMBOro 3HaueHHs HaOyBae
HAyKOBHH aHaJi3 TEXHOJIOTri MPaBOTBOPUOI AISTBHOCTI MIKAEPKaBHO-IIPABOBOTO TUILY.

AJDKe 10O OCHOBHHX TEHJICHIIH PO3BUTKY CYYaCHHX MPABOBHX CHUCTEM CBITY BiIHO-
CSTh: BU3HAHHS NIPIOPUTETY MPABOBOTO PETYIIIOBAHHS MEPE/I IHIMUMH CIIOCO0aMU BILTHBY
Ha TIOBENIHKY JIOAWHH, NOJCP)KAHHS MDKHAPOIHO-TIPABOBUX HOPM; IPHUBEICHHS Y
BIJIMTOBITHICTH 10 MIXKHAPOHO-TTPABOBHUX HOPM HAIIOHAILHOTO 3aKOHOAaBCTBA. OCTaHHE
BH3HAIOTH TOJIOBHOKO YMOBOIO 3a0€3MeUeHHsI MiXKHAPOTHOT'O TIPABONIOPSIIKY [4, . 49].

IOpuamyHa TexHIKa 1 TEXHOJIOTIS Ta MTUTAHHS, ITOB’sI3aHi 13 (D)YHKIIOHYBAaHHSM CUCTEMH
HOPMaTHBHO-TTPABOBUX aKTIB, TIOTPEOYIOTH MIOBHOIIIHHOTO ITPABOBOTO BPETYIIIOBAHHSI.

[MuTanHs y3akOHEHHsT BUMOT JO IOPHAWYHOI TeXHikH 1 TexHomorii B HITA
JIOTIOMO€E BUPILIIMTH MIXHApOAHUM AocBix. Jlo mpuknagy, MOCTaHOBOW Mixmapia-
MeHTChbKoi Acambuiei aepskaB-yuacHunb CHJL 13.05.1995 poky mnpuifHATO peKoMeH-
JauiHuii akT «lIpo HOpMaTUBHO-TIPaBOBi akTH AepkaB-yuacHuis CHJ/I». He 6e3 ioro
BIUIMBY B pecmy6dini TypkMeHicTaH NpUHHATO 3ak0H «IIpo HOpMAaTHBHO-NIPABOBI aKTH»
(18.07.1996 poky), y Pecmybmini Kupruzcran — (01.07.1996 poky), y PecmyGmimi
Kazaxcran — (24.03.1998 poky) [8, c. 25].

BukopucTtanHs MOPIBHSAJIBHO-TTPABOBOTO METOJY Ja€ 3PO3yMITH CIEIU(IKy BUMOT
JI0 FOPUAMYHOI TEXHIKH SK HAI[IOHAIBHOTO 1 BOJIHOYAC YHIBEpCcaTbHOTO sBUIa. B Anowii
e y 1898 porti Oyio npuiiHsaTe «3arajibHe TOJ0KEHHS PO 3aKOHW», B bonrapii «3akoH
po HOpMaTHBHI akTh» icHye 3 29.03.1973 poky, a B YropmwuHi gi€ «3aKoH Mpo
MpaBOTBOPYICTE» 3 1987 poky, BiAmoBigHi JokymeHTH € B ABctpii, ®PH i CUIA. ¥V
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1976 poui Jlekpetom [epxkapHoi Pagu PymyHii 3aTBep/KeHO «3araibHy METOJOJOTII0
3aKOHOJIaBYOi TEXHIKM», Ji¢ TEepeNiYeHO OCHOBHI KaTeropii HOpMAaTHBHUX akTiB. B
okpemux cy6’extax Pociiicekoi @enepauii (Akytii (Coxa), TBeperkiit obnacti, CtaBpo-
MOJILCBKOMY Kpai) JiF0Th 3aKOHU IPO MPaBoBi akTH [§, ¢. 26].

ITpoext 3akony Ykpainu «lIpo HopmaTuBHO-nIpaBoBi akT» Bix 21.01.2008 poky Ta
Iponozumii Ilpesunenta VYkpainu g0 3akoHy YkpaiHu «IIpo HopMaTHBHO-IpaBOBi
akTi» Bix 22 rpyaus 2009 poky nepenbadany BPETYNIOBAHHS BHUMOT 10 IOPUAMYHOT
texHiku B HITA. CytHicTs HaBeneHoro [IpoekTy monsrae B TOMy, IO 3aKOH PEryJIo€
CYCITUIBHI BIHOCHHH, IOB’s3aHi 3 po3pobnenHsM HITA, ix mpudHATTSIM, HaOpaHHSIM
HAMH YHHHOCTI, JEPKaBHOKO peecTpalfiero ta o0mikoMm. [IpoekT BH3HAYMB CHCTEMY,
BHH, iepapxito HITA Ta BCTaHOBHMB €IMHI BUMOTH JIO HOPMOIPOEKTYBAJILHOI TEXHIKH
JUTSL BCIX cy0’€KTIB HOPMOTBOPEHHS [9].

[T posnin Tlpoekty 3akony Ykpainu «IIpo HOPMATHBHO-TIPABOBI aKTH» IPHCBIYCHO
OJTHOMY 13 BHIIB FOPUANYHOI TEXHIKHM — TEXHIIl HOPMOTBOPEHHS Ta ii 3araJlbHAM BUMOTam. Y
HBbOMY 3a3HaueHo, mo npoekt HITA moBuHeH: BimmoBimatu 3a 00CATOM perjiameHTaril
BU3HAYEHOMY B HBOMY IIPEIMETY IPABOBOIO PETYJIIOBAaHHS; HE TIOBTOPIOBATH HOPM IIpaBa,
sIKi MicTAThes B iHImX HITA; He mMOBTOpIOBAaTH MOJIOXKEHb, AKI MICTATHCS B TEKCTI I[LOTO
npoekty HITA; oxorumoBaTu MOJNOXEHHS, IO HaJIeXaTh JO OJHOTO i TOrO X IpeaMera
MPaBOBOTO PETyJIOBAaHHS;, OyTH BHYTDIIIHBO Y3TO/DKEHHM, MaTH JIOTIYHO ITOOYJOBaHy
CTPYKTYpY; OYTU SICHUM, YiTKHM, 3pO3yMUIIM, CTUCIIUM, KOMIIAKTHUM Ta HOCTIJOBHUM [9].

BincytHicth 3akoHy YKpaiHW TpO HOPMATHBHO-TIPABOBHH aKT IPH3BOIUTH [0
BHKPHBIICHOTO TIYMadeHHS HOPM IIpaBa, [0 HAHOLIBII HA0UHO BHSBISIOTECS Yy MIpOIIeci
3aCTOCYBaHHS MMpaBa. 3aKOHW MHUIIYTh HE JIJIS FOPUCTIB, a U 3BHUYANHUX JIIOJIEH, ToMY 1X
3MICT MOBWHEH OyTH 3po3yMminuii. [Ipomec TiaymadeHHs BiOYBa€ThCsS TEPEBAXKHO Y
CBIZIOMOCTI JIFOJIMHHU Y BUIVISAI Pi3HUX BHYTPIIIHIX 1HTENIEKTYyaTbHO-BOJIBOBUX OMEpaIliit
(3’sicyBaHHS BUMOT HOPM), sIKI 3HAXOJISATh BHUPKCHHS 30BHI (PO3’SCHEHHS) y BHTIISAIL
IHTepIpeTaIifHOrO aKTa, FOPUANYHOT IOpaIH.

AKIICHTYBaHHSI yBard Yy4YCHUX JIMIIC Ha TAaKOMYy BHJI IOPUAWYHOT TEXHIKH, SIK
3aKOHO/]aBYa TEXHIKa Ha IPAKTHII MOXeE IPU3BECTH JIO0 3HWKEHHS e(eKTHBHOCTI
MIPaBO3aCTOCOBHOI Ta IHTEPIpeTaliifHOT TeXHIKU. IcHye moTpeda B po3po0liii npaBo3acTo-
COBHOI Ta IHTEpHpeTaliliHOl TEeXHIKM, KOPIOPAaTUBHOI MHPAaBOTBOPYOCTi, TEXHIKU 1
TEXHOJIOT1] TPaBOBOrO MOHITOPHMHTY, IO JacTh 3MOTY YIOCKOHAIIIOBATH IIPAaBOBY
MAaTepiro 3 MOMEHTY ii 3aJJyMy, Ha BCiX €TaIax MpaBo3acTOCYBaHHS, JIO BTPATH YHHHOCTI.

Jlo mepemyMoB 1 3aco0iB 3a0e3leueHHS HaJISKHOTO FOPHIUYHO-TEXHIYHOTO Ta
TEXHOJIOTIYHOTO PIBHSI HOPMATUBHO-TIPABOBUX aKTiB HAJICIKATH: PO3POOJICHHS Ta 3aKOHO-
JlaBYe 3aKpIiIUICHHS BUMOT 1 MPaBWI IOPUINYHOT TEXHIKH Ta TEXHOJOTi; po3poOICHHS
KOMITJICKCHUX MIPOTHO3HUX 1 IJTAHOBHX aKTiB CTOCOBHO PO3BHUTKY 3aKOHOZABCTBA; 3aX0/1
m0JI0 CHUCTEMaTH3allii HOPMATHBHO-IPABOBHX aKTiB; CTBOPEHHS CIICI[iali30BaHUX
OpraHiB, CTPYKTYp, MiJPO3/iIiB, a TAKOXK peani3allisl crelialbHUX MPorpaM, MOKIMKAaHHX
CIIPHATH 3a0€3MEUeHHI0 HAIEKHOTO IOPUIUYHO-TEXHIYHOTO Ta TEXHOJIOTIYHOTO PIBHA
HOPMATHUBHO-NIPABOBHX aKTiB. BapTo poO3rsHYTH MHUTAHHS MPO PO3POOKY Ta MPHUUHATTS
3akoHy Ykpainu, 30kpeMa «I[Ipo HOpMaTHBHO-NIPABOBI aKTH».
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Knowledge of legal techniques and technology is formed by scholars and practitioners based
on the study of legal reality, the generalization of the experience of lawyers. The law-making
technique reflects the interaction between theory and practice, fundamental and applied
knowledge. Of particular urgency is the study of legal techniques and technologies at this stage,
when there is expansion of the boundaries of European international law-making activities.

This extension is fixed in the constituent documents of intergovernmental organizations
and requires the state to make deliberate efforts to ensure preparation for the implementation
of international law in the national legal field. Treasury technical legal knowledge to each
representative of the legal profession is necessary to perform the most common tasks and
personalized in relation to the tasks and functions included in competence.

With legal the legal technique associated with the creation of legal acts that forms its
main and perhaps the output part. Another important element is technique law enforcement.
Legal technique — theoretical and applied legal science, which studies the regularities of
rational legal work on the creation, interpretation and implementation of law. In the system of
jurisprudence legal technique solves the problem of systematization of knowledge about
methods and techniques of legal experience, formed the General theory of law, branch of
applied and legal sciences.

The main criterion for the classification of legal technique are the stages of legal regulation
(legislation, rights of action, realization of the right). Thus there are six types of legal technology:
law-making technique; the technique of publication of normative legal acts, systematization of legal
acts; interpretation technique; a technique of implementation of law; law-enforcement.

Legal technology is a resource provided complex legal activities which includes a system
of logically interrelated operations, is determined by the level of development of legal system
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of society. Such legal activity is based on knowledge about the optimal interaction of legal,
legal-technical and technological means used to achieve certain legal objectives and entails
certain legal consequences. The operational distinction between the concepts of legal
technique and legal technology is based on the understanding of the legal activity that is
considered from the point of view of instrumental characteristics, such as the unity of static
(technical) and dynamic (process) aspects.

The absence of the law of Ukraine about normative legal act leading to a biased
interpretation of the law that is most pronounced in the application of the law. The laws were
written not for lawyers but for ordinary people. Therefore, their meaning should be clear. The
process of interpretation occurs mainly in the human consciousness in the form of various
internal intellectual and volitional operations (understanding of requirements), which find
outward expression (explanation) in the form of the interpretation act, legal advice.

Keywords: legal technique, technology, legal act, legal system, lawmaking.
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INTERPRETATIO ¥ AISAJIBHOCTI PUMCBKHUX IOPUCTIB
I. @edywax-Ilacnascvka

Jlveiecokuii Hayionanbrull ynieepcumem imeni leana @panka,
eyn. Vuigepcumemcoia, 1, Jlvsie, Yrpaina, 79000,
paslavskafam@ukr.net

BusHaueHo ocobnmBOCTi nNpoLecy CTaHOBNEHHSs interpretatio y npaBo3acTocoBuYiln NpakTuLi
PVMCBKMX IOPUCTIB Ha KOXHOMY 3 eTaniB po3BUTKY PUMCLKOrO npasa. AKWO iHTepnpeTauiiHa
OiSNbHICTb NOHTUQIKIB B apxaiyHui nepiog nonsrana y po3pobneHHi ¢opmyn no3oBiB, 3a
[0NOMOrolo sikMX BiAbyBaBCSA 3axUCT MaTepianbHOro npaea, LWo Mictunocs y Hopmax 3akory XIl
Tabnuup (interpretatio declarative), a cBiTCbKi OPUCTN AOKNACMYHOIO Mepioay, 3arnOBHIOKYU
nporanvHy, noLuvproBanu Aito HOPM Aito4Oro npaBa Ha BiAHOCWMHM MPSIMO 3aKOHOM He nepefa-
OaueHi (interpretatio extensiva), To y kKmacuyHui nepioa HOPUCTU, 3aCTOCOBYHOUM aHarorito n
onocepeakoBaHo, QiKLilo, BiflbHO iHTEPNPeTyBanu HOPMW 3aKOHY, iHOAI Hagawuyu M iHWOoro
3HauveHHs (interpretatio abrogans). Y uen nepiog, 4epes ius respondendi, topuctu ogepxanu
npaBo pobuTK odiLliiHy opUaNYHY iHTEpNpeTauito, TO6TO, neranbHe TIyMa4YeHHS HOPM 3aKOHY.

Interpretatio pumcbkux OpUCTIB AK 1X iHTENEeKTyanbHa gisanbHICTb, CApsMoBaHa Ha
BCTAHOBIEHHS 3MICTy HOPM MpaBa, I'PYHTYBarnacsi Ha TakvMx BaXKIMBUX JKepernax — NpuHLmMnax,
sK aequitas Ta ius naturale.

Knroyosi crioga: NOHTUAIKK, CBITCbKa IOPUCNPYAEHLA, NPaBO3aCTOCyBaHHS, AOKTPUHANBHE
TNnymayeHHs, aequitas.

Coorogni B YkpaiHi IIUPOKO OOTOBOPIOETHCS NMUTAHHS CTAHIAPTIB BUILOI IOpH-
JUYHOT OCBITH, OCHOBHUM 3aBJaHHAM SKOI € HaJaHHS HaJIeXHOi MpodeciiHoi
kBamidikamii. Ilpodeciiina kBamidikamis ropucrta — ¢ HE JHIIE 3HAHHS MPaBOBOTO
MOPSIIKY JIep>)KaBH Ta YMIHHS 3aCTOCOBYBAaTH 3aKOHOJABCTBO TPH BUPIIICHHI KOHKPET-
HUX JKUTTEBUX BUIAJKIB, a i (popmyBaHHs npodeciiinoi kynbTypu. ToOTO, cydacHWi
VKpaiHCHKHUI IOPHCT, 3aXHUINAI0YH MTpaBa OKpeMoi 0coOu (a He TIIbKH 1HTEPECH IIIOro),
MMOBUHEH OYTH 3JJaTHUM Y CBOiW MOBCSKIEHHIH MisUTLHOCTI BJaBaTUCS IO BUKOPUCTAHHS
BCIX JOCSTHEHB ITPABOBOI HAYKU 1 MPAKTHKH, «KPUTHYHO TBOPYO OCMHUCIIOBATH IIPABOBI
HOPMH 3aKOHIB Ta MPABOBI SBHIIA 3 TOYKH 30py X TYMaHICTHYHOTO, JIEMOKPATHIHOTO 1
MOpabHOTO 3MicTy» [14 ¢. 473].

CraHzapTd BHIIOT IOPUIMYHOI OCBITHM Yy KOXHOMY THII IIPaBOBOI CHCTEMH
(hopMyIOTbCS BIIIOBIHO A0 ICTOPIi IpaBa TOro UM iHIIOTO TUILY IIPABOBOI cuCTeMU. Sk
BiZIOMO, KOHTHHEHTaJIbHE IIPaBO copMyBaiocs He Te IO IiJ| BIUIMBOM, a HA OCHOBI
puMcbkoro mpasa. OCKiAbKM PUMCBKE TpaBO TpUBAIUM dac Oyllo OMHIEIO 13 TPHOX
CKJIQJIOBUX CHCTEMH €BPOIEHCHKOI IOPUANYHOI OCBITH, TO BIUIMB Ha/J0aHb PHUMCBHKOTO
npaBa Ha (OpMyBaHHS IPABOBOI CBIZIOMOCTI €BPOIEUCHKUX FOPUCTIB € HE3aICPEIHNM.

VYHIKIBHICT MPABOBOI CUCTEMH JIABHLOTO PMYy moJisirae B TOMY, IO ITPaBOBi (hOpMH,
TIPUHIIMIIN, KOHCTPYKIIil, BUPOOJICHI B OHY €IMOXY, CTaBAIM NMPUIATHUMH, 1 HaBITh ITyXKe
3aTpeOyBaHUMU 3HAUHO Mi3HilIE B uaci 1 mmpuie y mpoctopi. OueBuiHO, M0 He Oe3-
IMCTaBHO, MPHYMHY IIHOr0 BOAYarOTh y TaKMX CHEM(IYHUX JDKepeax IpaBa JaBHbHOTO
Pumy, sk HisUTBHICTH IIPETOPiB Ta AiSUIbHICTH FOpUCTiB. OKpiM TOro, NpaBoBa CHCTEMA

© denymaxk-Ilacnasceka I'., 2016
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JaBHROrO PrMmy Bim3Havamacs moBaror 10 ocobu, ii iHTepeciB. Taka CIpsSMOBaHICTH
MpaBoBOi cHCTeMHU (IHIWBIIyali3M; JOCKOHAJIMH PO3BHTOK JBOX OCHOBOIIOJIOKHHX
THCTUTYTIB — MPUBATHOI BJIACHOCTI Ta JIOTOBOPY; CBOOO/Ia JJOTOBOPY Ta iH.), @ TAKOXK BiIITO-
BiJIHE CTaHOBHIIE MPETOPIB (CUiia iX imperium) Ta FOPHUCTIB (K MPUBATHUX 3aKOHO3HABIIIB
(iuris prudentes), 1110 MaJli BUCOKHIA aBTOPUTET, a 3 YaCOM, 1 MPaBO HaJaBaTH KOHCYJIbTAIlii
Bi/l IMEHI JIepKaBHOI BNIAJ(M) y PUMCBKOMY CYCHUIbCTBI, 3yMOBIJIM BifIIIOBIIHE COPHIAHSTTS
IOpUCTA SIK 3aXMCHUKA IHTEPECiB 1HAUBI/A, a He iHTepeciB JEPKaBHU.

Pumtsiny Oy repekoHaHi, 10 BitHOCHHH, sIKi MOXYTh MaTH TPABOBC 3HAUCHH,
BU3HA4YEeHI HOpPMaMH IpaBa i HaBITh SKIIO HEMa YiTKOI JAMCIIO3MILI, ska OW Ti Y iHII
BiIZJHOCHHH OXOIUIIOBaJlla, TO Ma€ ICHYBaTd MOXJIMBICTh IX BH3HAYMTH — IILIIXOM
1HTepnpeTau11 [19,c. 31].

Sk Bimomo, i mperopW, 1 IOPUCTH, HE MAlOYM 3aKOHOAABYMX ITIOBHOBA)KEHD,
BIUIMHYJIH Ha [IPABOTBOPCHHS, CaMe BOHH CIPHSIIN (JOPMYBaHHIO THYYKOI, IMHAMIYHOI,
31aTHOI 10 3MiH, TpaBoBoi cucTeMu. IlnTaHHs MPO MIUIBHICTE IOPUCTIB y MPaBOBiH
CHCTeMi 1aBHBOTO PuMy posrisfano Garato yKpaiHCBKHX 1 3apyODKHHMX IOCITiXHWKIB
PUMCBKOTO TIpaBa, MoYrHaoUH 3 XIX CTONITTS 1 IO HAIIOTO Yacy, MEePeBaKHO B SKOCTI
JDKepena MpaBa y KOXEH 13 MepiofiB HOro po3BUTKY; BUCHI MEPENidyl0Th TBOPU KOPH-
(eiB pUMCBHKOI IOpPUCHpPYJACHLII; HA3UBaIOTh TpH, chopMmynasoBaHi y lcr. mo H.e.
IunepoHoBi (opMH HiSIBHOCTI PUMCBHKHX IOPUCTIB — respondere, cavere, agere, ane
Maii)ke HE 3BEpPTAlOTh YBarM Ha METOJ, 3a JIONOMOIOK SKOTO IHs JisVIbHICTH
peanizoByBanacs. 3okpema, M. IIoKpOBCBKHUH y MiAPYYHUKY 3 ICTOPii PUMCBKOTO MpaBa
PO3IIISIHYB MHUTaHHS PO3BUTKY PUMCBKOI IOpPUCIIPYISHIIT 3a MepiofaMHt, 30CepeKyoun
yBary Ha ¢opMax JIisUTbHOCTI PHMCHKHX FOPHCTIB, FOPWIHYHIN OCBITI Ta TBOpax
PUMCBKHUX IOPHUCTIB, Cepell SKMX BaXKJIMBY POJIb BilBECHO KoMeHTapsM [13, c. 228].

IMpencrapauk HiMerpkoi ropuctpyneHmii XIX cr. 0. bapon y mpami «Cucrtema
PUMCBEKOTO LHMBUIFHOTO TIpaBay», DOCHIIKYIOYM MUTAHHS TIyMadeHHS 3aKOHIB, HAroO-
JIOCHB, III0 Y PUMCHKHX JDKEpeNax i TMOHATTIM «IHTEPIpETalis» PO3yMUIA HE JIUIIC
TIYMa4deHHS, a i BOJHOYAC HAJBIINA PO3BUTOK TYMKH 3aKOHOIABI, IUITXOM aHAJOTI.
BigTak, y4eHuil BBaxkae 3a IOLLIbHE IIOTO CIIOBA HE BXUBATH [1, c. 61] it y maparpaci
«TiymMadeHHs 3aKOHIB» BiH BUKOPUCTOBYE TEPMIH «TIyMaueHHs» [1, c. 61-66].

Y mpari ykpaincekoro pomanicta XX cromitra K. JIochbkoro JisuIbHOCTI PUMCBKHUX
IOPHCTIB TIPHUCBSYEHUH WIMMH po3ain «PUMChKa IOpUCHPYIEHIIs», Yy SKOMY aBTOp,
BUKOPUCTOBYIOUH XPOHOJIOTTYHMIN MiNXiJ, aHaNi3ye NMUTAHHS IHTEpIpeTamii pUMCHKUX
MOHTH(]IKIB, CBITCHKUX FOPHUCTIB, IOPUCIIPYACHIIIO YaciB pechnyOiku Ta MpUHIMIATY, a
Jalli MUIIe PO BUIATHUX PUMCHKHX IOPHCTIB Ta BHECOK KOXKHOTO 3 HHUX y PO3BHUTOK
pumcbkoi ropuctpyaenmii [11, c¢. 67-110]. Tammii ykpaincbkuii pomanict O. bapaHis
0araTo yBard NMPHUCBSTHB aHAJI3y JNUXOTOMIYHHX ITOMLIIB, SKI MOOYTYBadl y PUMCHKIH
FOPUIMYHIN JTyMIIi, a TAKOXX Ha ii OCHOBI, Y HOBIIIii poMaHiCTHYHIN Teopii [2, ¢. 26-33].
VY iioro «Bctymi g0 Hayku puUMcbKoro mpaBay» (1947 poky) MoKHa IMOOA4YWTH, IO
TIyMaYCHHs TAKOK BUKOPHCTOBYBATH IPH BHBYCHHI Ta BUKJIAJaHHI pUMCBEKOTO TIpaBa B
mpoleci Moro peuenuu [2, c. 48-59].

IMonbebKi IOCTIIHUKK PHMCBKOTO TIpaBa, pO3IIsaouH B XpOHOJ'[OFl‘{HII/I TIOCITiJIOB-
HOCTI TIpOLIeC PO3BUTKY PHMCHKOI IOPHCIIPY/IEHILii, OCOOIMBO AETaJbHO aHAJII3YIOTh iHTEp-
nipetanii HopMm 3akony XII Tabmume [18; 20]. ¥V «PumcbkoMy nipaBi» B. Po3BanoBcekoro €
naparpad «lHTeprpeTaris npapay, y sSIKOMY, MOJAl0Y1 3arajibHi TEOPETHYHI BIIOMOCTI PO
IHTEpIpeTallito, aBTOp BIMIIYKYe 11 BHAM Yy MPAKTHIl PUMCHKOI FOPHCTIPYICHINT Ta B
JisutbHOCTI TipetopiB [19, ¢. 30-31]. I'. KymireBchkuii, XapakTepr3yrOuH JisUTbHICTh PUMCh-
KHX IOPHUCTIB, 3BEPHYB yBary Ha CII0COOHM MHCIICHHSI, 3aIT03MYEH] HUMH 13 TperbKoi (hitocodii
Ta MPAKTUKH peaizallii TperbKuX JeMOKPATHYHUX TIPOIETYP, & TAKOXK Ha PalliOHATHHICTh Ta
STUYHICTb PU KOMEHTYBaHHi [17, c. 39-59].
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CyuacHi ykpainceki pomanictu O. [Tizonpuropa ta €. XapuTOHOB y MIPYYHHUKY 3
pUMCBKOTO TipaBa y po3auii «@opMu mpasay, po3riasHYIA GOPMH AiSUTEHOCTI PUMCHKUX
topucTiB [12, c. 93-94]. ocniaxyouu NpaBoBy AYMKY PUMCBHKHUX IOPHCTIB, aBTOPH, Ha
OCHOBI aHaJIi3y MEPIIOPKEPeT BUSHAYMIIN IIUIAXH, SIKUMH FOPHCTH BIUIMHYJIM HA CTAaHOB-
JIeHHsI npaBa JaBHboro Pumy. Ile, mo-mepuie, ix yuacts y popMyBaHHI po3yMiHHS MpaBa,
Horo imeit Ta 3acag, a mo-Apyre, iXHs Oe3MOCEperHs ydacTb y MPaBOTBOPUOCTI uepes
€IUKTU MaricTpariB Ta HajaHHsS OQiliMHUX KOHCynbTaliil. L{ikaBuM € aHai3 OKpeMHuX
NPUHLMITB Ta KaTeropii pUMCBHKOro TpaBa, BUPOOJEHHH ropuctamMu Pumy, 30kpema
TaKWX MMOHSTH, K «aequitasy, «ius naturaley», «iustitiay, «bona fides» [12, ¢. 56—-64].

Came 3BopoT «bona fidei» y pillleHHSX PHUMCBKHX IOPHCTIB, IO CTOCYHOTHCS
KOHTPAKTIB, € MPEIMETOM JIOCII/KEHh 0araTbOX Cy4aCHHUX HAYKOBIIB, SIKI PO3TIISIATH
IHCTHTYTH PEYOBOTO Ta JIOTOBIPHOTO IpaBa, CTBOPEHI 3a IIOMIOMOIOI0 TIyMadeHHS
(interpretatio) pumchkux topuctiB [4; 8; 15; 16]. 30okpeMa, y mpansx yKpaiHCBKOTO
HaykoBlsg O. [afixyiiHa BHsBIEHI 3arajibHI 3acajii TIIYMadeHHS JOTOBOPIB IOOPOi
cosicri (bona fidei contractus) y pumcbkomy mipasi [4; 8].

OkxkpiM Toro, B iHIUX fgocnimkeHHsax O. [aliayniHa po3risiHyTo NpoOiieMH CyTHOCTI
OyKBaJIBHOIO TIYMAauCHHs INPAaBOBUX HOPM Ta (PaKTiB SIK OAHIE] 3 TEXHONOTIH ius
interpretatio; pi3Hi iHTepIpeTaliiiHi cTparterii Ta iHTepIpeTaliiiHy NPAKTUKY Y JaBHbOMY
Pumi [5; 6; 7]. Posrnsimatoun MOHSTTA «ius interpretatio», BYSHUH HAroJOCHB Ha TaKUX
HOro OCHOBHHMX 3HAYEHHSX: Cy0’€KTUBHE IpaBO MEBHOI KaTeropii oci6 Ha odiwuiitny
OPUIMYHY 1HTEPIpPETAalilo; MPOIeC FOPUAWYHOI IHTeprpeTamii sSK 3’sACyBaHHSI Ta
pO3’sICHeHHSI 3MICTy TPaBOBUX HOPM 1 FOpUAMYHUX (DAKTIB; CYKYIHICTH pe3yJbTaTiB
FOPUINYHOI iHTepIpeTalii — 00’ €KTUBHE NMPaBo, CTBOPEHE ropuctami [7, c. 81-82].

MeToro Hamoro IOCTIMKEHHS € BHSABICHHS OCOOIHMBOCTEH MpPOIECY CTaHOBJICHHS
interpretatio y mpaBo3acTOCOBYiH MPAKTHIII PUMCHKHUX FOPUCTIB.

JI1st TbOTO HAICKUTH BUPIIIUTH TaKi 3aBJIaHHS:

— JlaTy BU3HAUCHHS interpretatio y AisIbHOCTI pUMCBKUX IOPUCTIB;

— BUJUINTH BUAU HTEpIIpeTaLii, Ikl BUKOPUCTOBYBAJIM PUMCBKI IOPUCTH;

— PO3KPHUTH CYTh NPHHIMIIB, HA OCHOBI SKHX NPOBAJMIN CBOIO iHTEpIpeTaliiHy
JISUTBHICTh PUMCBKI FOPUCTH;

— BU3HAYUTH CIIENUDIKY TISUTBHOCTI PUMCBKUX IOPUCTIB Y apXaidHuil, JOKIaCUYHUM,
KJIACUYHMH Ta MOCTKIACHYHHH Iepioa¥ PO3BUTKY PUMCHKOTO NpaBa.

CydacHa Teopis TpaBa poO3yMmie TIyMaueHHs (iHTepHpeTalliro) HOpM TIpaBa sK
PO3YMOBY IHTEJICKTYalIbHY HisUTIbHICTE Cy0’€KTa, TIOB’s3aHy 13 BCTAHOBJICHHSAM 1X
TOYHOTO 3HaYeHHS (3MicTy) [ 14, c. 404].

VY Bifomilt eHIMKIIONEil pUMCBhKOTo TipaBa M. bapTtoriiek 3a3Hauae, 110 TIIyMadeHHS
MpU3HAYCHE IS BCTAHOBJICHHS 1 MOSICHEHHS ICTHHHOTO TPaBOBOT'O 3HAYCHHS (3MICTY)
MPaBOBOT HOPMU 4M TPaBoBOi 1ii [3, c. 159]. [yig THX BUNAAKIB, KOJW 3HAYCHHS CIIiB HE
30iraeTbes 3 iX (hOpMyNIOBaHHSIM, YYEHUI BUIUIMB BiANOBIMHI BUIM IHTEpIpeTaril:
interpretatio restrictiva — SIKIIO 3HA4YeHHS CIiB, AKI TiayMmMadaTh, Byx4e; interpretatio
extensiva — SIKIIIO 3HAYCHHS CIIIB LIUpIIe; interpretatio abrogans — AKIO 3HAYCHHS CIIIB
30BciM iHIIe [3, c. 159]. OkpemMo AOCHiTHUK BUIUIMB «TIyMau€HHS IOPUAMYHHUX Tii».
TnymadeHHs, ske Mojsrae y BiAIIyKyBaHHI AIHCHOTO 3HAa4€HHs CJIOBAa YW MPABHIIBHOI
koHCcTpykii FO. bapon Ha3uBaB «interpretatio declarative». Buenwii Takox BUALUISAB
oOMexxyBabHe (interpretatio restrictiva) 1 posmivproBaibHE TIyMadeHHs (interpretatio
extensiva); rpaMaTHYHe 1 JIOTTYHE TiyMaueHHs [1, ¢c. 61-66].

[Nepummu inTepripeTaTopamu y Pumi Oyim monTrdiku. Bonn poOwimm interpretatio B
TIPOILIECi MPAaBO3aCTOCYBaHHS, TOOTO iX TiymMadeHHs Oyio JokTpuHaiIbHUM [10, c. 420], a He
neranpHUM. KomeHrapi (interpretatio) MOHTH(IKIB 10 3BMYAIB 1 3aKOHIB, y SKHX BOHH
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BIJITYKYB&JIM BUIMOBIIHY (POPMYITY TIO30BY JUIS 3aXHCTY MaTepiajIbHOIO TMpaBa 3’ BUIIUCS
BXe B apxaiuamii mepion. OdYeBHAHO, [0 Take TIYMadeHHS HAJICKUTH BITHECTH [0
interpretatio declarative. He 3Baxaroun Ha BupaHus y 451450 pokax no H. e. 3akony XII
Tabnuiip, KW, K BiIOMO, CTaB PE3yJbTATOM 3aJI0BOJICHHS BUMOT I1J1e0eiB PO IOCTYIHICTh
TpaBa, TOHTU(IKHU 1 AaJTi IPOAOBKYBAIN KOMEHTYBATH HE JIMILIE 3BUYAI, aje if HOB 3aKOHU.

Intepnperytoun 3akoH XII TaOnuie MOHTUGIKK CHIOUATKy O KOXKHOTO BUIAJKY
nigbupanu actio, a MOTIM CTapanucs MOMIMPUTH 3000B’A3yI0Uy CHIIy HOPM 3aKOHY Ha
HOBI cuTyallii, sKi HUM He OyJM OXOIUIeHi, II0 MPHU3BEIO J0 BHHUKHEHHS HOBHUX
IHCTHTYTIB TIpaBa, HomoBHEHHs ius civile [20, ¢. 50]. Ockinbku 3akoH XII Tabnuie Oy
(popManLHI/IM TO MOHTH(DIKA JOTIOMAraiy IOPHINIHIHA HpaKTI/IHI y BH3HaUYE€HUX (popMax
JUSUTBHOCTI (respondere cavere, agere), pO3BUBAIOYH JYMKH 1 MIPHHIUIIH, SKi MICTHIHCS
y 3aKOHax, i IMM CTBOpPIOBANM HOBE mpaBo. M. bapromek mume, mo meit meton OyB
XapaKTepHU I HOHTI/ICI)IKIB 1 «TOMYy TEpMiH mterpretatlo pontlﬁcum BOJIHOYAC
MMO3HAYAE BECh MEPIIHIA TIEPio PUMCHKOTO TIpaBa o KiHms [V cr. 1o H. e.» [3, c. 160].

VYkpaincekuii pomanict O. bapaniB HarosomyBas, IIo interpretatio 3’sBUIOCS Y
MPaBOBill cucTeMi JaBHBOrO PUMy 3 METOIO 3aXHMCTHTH HalllOHAJbHE BJIaCHE PHMCHKE
IIPaBO BiJ 30BHIIIHIX BIUIMBIB. BigTak, po3BUTOK NpaBa MOBTUil 4ac BiAOYBaeTbCs Ha
OCHOBI TiTymMaueHHs 3akoHy XII Tabmuis [2, c. 42].

VY noknacuuHuil mepiof BinOyBarOTbCs MOJIl, SKI CHPUSUIM IOSIBI NPHUBATHUX
3aKOHO3HABIIIB (iuris prudentes) i CBITChKOI opucHpyaAeHIii. B icropii puMceKkoro mpasa
MPUIAHATO BBaXkaTH, mo y 304 pori mo H. e. cekperap noHtudika Anis Knasmis Ilexa
lueii ®napiii oOHapoIyBaB KalleHJap IHIB, Yy sKi HaWKpalie po3MOYUHATH CYJOBHMA
mporec Ta 30ipHUK TporecyalbHuX (opMyin (actiones), sKi TOBIMHA Yac TpUMaId B
taeMHHII TOHTH(iIKU. Kpim Toro, y 253 pomi 1m0 H.e., KoM MOHTH(]IKOM CTaB
npenctaBHuK 1ebeiB  Tibepiii KypyHkanii, BiH 3ampoBajvB TPAaKTUKy HaJTaHHS
BIMOBiIEH Ha 3alUTH TPOMAJSH 1 CYJOBHX MaricTpaTiB (responsa) He B TaEMHIN
OpaKynbChKilt popMi, a myOiuHO.

Orxe, interpretatio mepeiiiuio 10 pyk CBITCBKHX IOpHUCTIB (interpretatio prudentium).
SIKIIO croyaTKy FOPUCTH CYBOPO JOTPUMYBAIMCS (DOPMYIIIOBAHHS 3aKOHY, TO 3TOJIOM
MoYald HaJaBaTH OuIblle yBark 3MICTy 1 MpU3HAYeHHIO 3aKoHy [3, c. 160], Tmymadaun
HOpPMH BXX€ He OyKBAaIBbHO, a KOHTEKCTYaJbHO, TOOTO, 3aCTOCOBYIOYM IOLIHMPIOBAJIbHE
TIyMaueHHs (interpretatio extensiva). 3 yacom, IOpa3dy 4YacTillle IOYadd TpParuIsTUCA
BUITAJIKA, KOJH VIS YPETyJIIOBAaHHS TPAaBOBHX BITHOCHH Ha TPAKTHIN, CJIOBaM HamaBajd
30BCIM IHIIIOT'O 3HAYECHHS, TOOTO, BAKOPHUCTOBYBAIH interpretatio abrogans.

IOpucnpyneHiito KIaCHYHOTO MePioy XapaKTepU3yIOTh TaKi JIBi O3HAKH, SIK ITOJILT Ha
KoM (MPOKYJTIaHIIB 1 ca0iHIaHINB) Ta OJEPYKAHHS FOPUCTAMH TIpaBa MyOJIYHO JaBaTH
BIMOBIAI Bia iMeHi immeparopa (ius publice respondendi). [IpaBoBi mo3uIlii FOpHCTIB,
HIIJICHUX UM TipaBoM (ius respondendi), 3000B’sI3yBaJIv CY/UTIB TP BUHECEHHI PIIICHHS
mo cmpasi. Y pe3ynbTaTi, 3a ouiHkoro M. bapromeka, interpretatio prudentium crano
Hal3HauHIIMM JDKEPEJIOM NpaBa y MpaBoBiii cucremi Pumy [3, c. 160].

[MounHato4M 3 NMPHUHIMIATY, KOJIM TIyMaueHHS CTa€ IPEepOoraTHBOIO iMIEpaTopa,
BiH, HaJalu4u opucTaM ius respondendi, TakuM CHOCOOOM BHPpIIIY€e, XTO 3 BU3HAUYHHUX
IOPHCTIB NPOBOJMTHME HOTO INPaBOBY IOJITHUKY. AJle B pe3yibTaTi 1€ NMPHU3BENIO JI0
MOCUJICHHSI BIagu iMmeparopa y Liif cdepi Ta 3HEOCOONEHHS IOPHUCTIB 1 BpemTi — 10
3aHenaaAy IopucnpyzAcHiii. BogHoyac HagaHHS PUMCHKHM fopuctam ius respondendi
03HaYaJI0 PaBo JETaJbHOTO TIIyMadeHHs HUIMHU HOpM TipaBa. FOpucTu Toro mepioxy Bxe
BUTLHO TIYMAa4HJId HOPMU TPaBa, MUPOKO 3aCTOCOBYIOYH aHajorito [3, c¢. 160] i ¢ikiiro
[17, c. 49]. Icnancekuii poManicT [apcis Tappino, akneHTy04H, M0 (QIKIiI0 BBOIWIH
aKTOM BJaJId, IJIKOM CIYITHO CTBEPPKYE, MO IIe¢ He MOXXHa Oyno 3po0OuTH 3a
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JoTIoMororo interpretatio [9, c. 116]. FOpuctu 3BepTanucs 10 MpeTopa 4u 3aKOHOIABIIS 3
MPOTTO3HIII€I0 BBECTH TY UM iHINY (iKIIit0, Oe3MocepeIHbO i He 3aCTOCOBYIOUH.

Y nocTKIIaCUYHUI NEPioA, 3 METOIO BIOPSAKYBaHHS AiSIbHOCTI PUMCBHKHX FOPUCTIB,
imneparop Banenrtunian I Bugas 11 3axomy KOHCTUTYIIO, BiIOMYy K «3aKOH IIpO
nuTyBaHHA» (426 poky). Lls koHCTHUTYILIS Oyna po3MnoBCIOpKeHa 1 Ha CXifHY 4acTUHY
Deonociem II uepe3 Codex Fheodosianus (3ak0H 3roJoM IiCTaB Ha3BY «CyJ MOMEPIIUX»).
I3 BBeneHHsAM 3akony 438 poky y Koagexe ®@eosocis, 0yo 103BOJIEHO BUKOPHUCTOBYBATH
HE JIMIIE MO3UII II’SITH IOPHUCTIB, ane i TBOPU TUX IOPUCTIB, HA SIKUX MOCHIAIMCH Lii
m’'saTh. Y 3axifHii YacTHHI IOPHCTH, BPaxOBYIOUH IMOTPEOM TPAKTUKH, MEpepoOIIsIIH,
KOMEHTYIOUH TBOPH KIIACHYHUX IOPHUCTIB Ta iMIepaTopchki KOHCTHTYMIi. [HTEepripe-
TaliiiHa MIsUTBHICTh Yy 3a3HAYCHUH TepioJ MmoJiArajia y KOMEHTYBaHHI Ha TOJSIX YH MiX
pSAKaMu, II0 YacTO CTABAJIO €JIEMEHTOM TEKCTY i B MOJANBIIOMY YCKIaJHHUIO YNTAUYEBi
MO>KJTUBICTh BHOKPEMHUTH PUMCHKE MPABO BiJl HACTYITHUX HOTO IHTEpIIpeTaIlii.

®dopmyrour CBOi MPaBOBi MO3MIIT B MPOIIEC MPUCTOCYBAHHS HOpM MFOYOro mpaBa
0 TPaKTHYHHX noTpe6, IUIAXOM TIyMauyeHHs, IOPUCTH He sl CBAaBUIBHO. IX
JISTIBHICTB, SK 1 BCS IpaBOBa CHCTeMa JaBHBOrO Pumy, IpyHTyBajacs Ha HOpMax-
MPUHIUIAX, 30KpeMa TaKUX, sIK aequitas Ta ius naturale.

IToHATTA «aequitas» poO3yMUIN SIK CHHOHIM <«IOLIBHOCTI», «CHPAaBEIJIUBOCTI» YU
«pPIBHOCTI»; HOTO MPOTHCTABISUIM CTapOMy CYBOPOMY ius strictum, sike He JIOITyCKallo
YKOJTHUX BIIXWIIEHB 3 OISy HA OCOOJMBOCTI MIEBHOTO KOHKPETHOTO BUMAJAKY. 3TiTHO 13
nocmimpkeHHasM M. Baprormieka, aequitas BHCTymae BaKIMBHM TBOPYUM ITPHHIAIIOM
TIYyMa4deHHS 1 TBOPEHHS pPHUMCBHKOTO IMpaBa. TBOpUMd XapakTep NHOTO NPHHIUILY
MPOSIBIISIBCSL  TOZI, KOJHM BHHUKaNa MOTpeda BUPIINIUTH KOMI3iF0 MDK YCTalCHUM
3aCTOCYBaHHSIM IPABOBOI HOPMM 1 KOHKPETHHUM, HECTAHIAPTHUM BHUMAIKoM [3, c. 26—
27]. Aequitas, sIK IHCTHHKTHBHE MOYYTTS J00pa i CIIpaBelIMBOCTI, JO3BOJISJIO 1 HABITh
MPUMYIIIYBAJIO BIJICTYNIATH BiJl BUMOT (DOpMaNbHOTO MpaBa B pasi, SKIIO 1€ MPaBO HE
BIJIMOBiIAJIO YABIEHHAM IPO 100PO 1 CripaBensINBiCTh.

Ilozxo ius naturale, To pUMCBKI IOPUCTH BBaXKaJIH, IO Y HHOMY BHUKJIAJICHUI 3MICT
MIPUPOJIHOTO 3aKOHY. Y TOM JKe Yac, 3aKOHM MPHUPOJIH, sIKi BOHM HAa3UBAJIM «IIPHPOIHUM
po3ymom» (naturalis ratio) € TUM 00’ €KTUBHUM PO3YMOM, SIKUIl IaHY€E B YChOMY CBITI.

Aequitas Ta ius naturale TiCHO MiX c000OI0 TOB’s3aHi. BUHUKHYBIIM 3aBASKH
ajanTanii i7ieil rpebKoro CToilu3My 0 PUMCBHKOTO IpaBa, ius naturale y KOHIEMIisX
FOPUCTIB CEPEIHBOBIYUS BXKE MPSIMO OTOTOKHEHE 13 aequitas. Pa3oM 11i kareropii craroTh
OCHOBaMH CTaHOBIICHHS TIPUPOTHIYO-IIPABOBOI KOHIIETIII] IIpaBa.

Binrak puMChKi IOPHUCTH KIACHYHOTO Tiepiony, (hOpPMYyOYM CBOI MPaBOBi IMO3MIIII,
OibIe 3BaKaTM HA CIPaBEUIMBICT, UM HECHPABEUIMBICTh HOPM 3aKOHY, HDK Ha
(hopMaibHI Horo BUMOTH. Y pasi, SIKIIO HOpMa 3aKOHY HE BiAMOBiAalia YSBJICHHSM PO
J00pO 1 CIIpaBeIMBICTD, TO 3 METOIO YPETYIIIOBAHHS BiTHOCHH, JIOIYCKAJIOCS BUNHCHHS 1
contra legem. OTox BakIMBUMHU OyiM He Juiie OyKBa, a i Iyx 3akoHy, He nuiie popma,
a i pilicHU HaMip cy0’€KxTa mpasa.

VY npocnimxenHi «Pumceke mpaBo 1 cydacHicTe» I'. KymimeBcbkuii mume, mo 3a
JIONIOMOT 010 SBH'{aI\/'IHOFO MOPiBHSHHS IOPUCTH 3yMIIN HaJlaTH l'[J'IaCTI/I'{HOCTi KOHCprKT—
HO BUKOPHCTOBYBaJIM (iKIif0, 10 € BKJIUBHM IHCTPYMEHTOM PO3yMOBOI I[lSIJ'ILHOCTl
FOpUCTa 1 3aKOHOIABIIS [17 c.49]. BiH Tako)X HAarojOCHB HasBHICTb y BIIIOBIAAX
(responsa) FOPUCTIB BiAMIOBIIHOT CXEMH, 3a SIKOFO BOHU OyIIH CKOHCprI/IOBaHl [17 c. 52].

Merton TJIyMa‘ICHHH (1nterpretat10) BHKOPDHCTOBYBaJIM 1 B TIpoOIeCi pereniii
MPAaBOBUX TIO3UIIH PHMCBKHX IOPHCTIB, BHUCIOBICHHX y IX TBOpax, a TaKoOX IMpH
OTIPALIIOBAHHI 1HIIUX JOKepeld puUMchkoro mpara. Crodatky mpotsarom XI cr. e Oyno
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rpaMaTHYHO-(1I0NOTIYHE KOMEHTYBaHHS JIeAKUX 4YacTHH komudikanii IOctuHiaHa, a
TAaKOXXK HaJaHHs TOSCHEHb Y (OpMiI KOPOTKHX IMO3aTEKCTOBUX 3ayBaxkeHb (glossae).
JloHrobapacekuii yueHuid [pHepiit boIOHCHKOT KON TIIOCATOPIB TaK CaMO PO3IOYaB i3
CyTO MOBO3HaBYOro ompairroBanHs Corpus iuris civilis, aje He Jumie BHBYaB, a M
BUKJIaJaB iloro Tekct. O. bapaHiB 3a3HauaB, 110 METOAOM IpHepid i HOro HACTYIHUKIB
Oyna ek3eresa, TOOTO HOSICHEHHsI 3MicTy TeKcTy. Tak caMo sk 1 JOHroGapAChKi BUCHI-
IOPUCTH, BOHM YHTalM Mepea ciyxauyamMu ypuBku TekcTy Corpus iuris civilis,
CYIPOBO/DKYIOUH KOXKEH 13 HUX CBOIMH KOPOTKHMHU MOSCHEHHAMH (Ti10camu). He Oynyun
IOpUCTaMH, BIATaK HE LIKaBJISUUCH crieniaabHuM 3mictoM Corpus iuris civilis, rmocatopu
BCE K 3yMUIN BIOBUTH 1 epeiaTH AyX PUMCBKOro npasa [2, c. 49-50].

[Ticnst tocaTopiB, mkona skux ¢yHKmioHyBana npotsroM XI-XIII cromnite, y XIII-
XIV cTONITTAX BUHUKAE IIKOJIA KOMEHTATOPIB, SIKi ONMpPalbOBYBaJIM MPABOBHU MaTepial
Corpus iuris civilis 3acobamMu 3aK0HIB JIOTIKH [2, ¢. 54].

VY rtoii ke yac, ynpogosx XII-XIV cr., hopMyeThess KaHOHIYHE TIPaBO SIK 00poOKa
PUMCBKOTO TIpaBa 3 MPUCTOCYBAHHSAM HOTO «I0 PI3HHX IUJICH Manu-3aKOHOMABIS B JIycCi
MaHIBHUX 1716 cepeqHpOBIIIS» [2, €. 52].

Y XV—XVI cToniTTsx Ha 3MiHy KOMEHTaTOpaM MpUHILIa (paHIly3bKa TEOPEeTUYHA
IIKOJIa, SIKa 3aCTOCOBYBaJla METOJ| ICTOPHYHOTO TPAaKTyBaHHS Marepiaiy, B pe3yJbTari
YOro BUHMKJIA HayKa icTopii puMcChKOro mpasa. A paii, Bxe y Himewunni XVI-XVIII
CTOJITh, YHACHiJIOK OOpOOKHM PHMCBKOTO MpaBa, HUIIXOM HOro KOMEHTYBaHHS JUIs
notped mpakTuku, 3’sBUIIOCS usus modernus Pandectarum y 3HadeHHI HOBITHBOI
MaHAEKTHOT MPaKTHKH [2, ¢. 67-58].

Omxe, interpretatio pUMCHKUX FOPUCTIB — IHTENIEKTyalbHa MisIIbHICTH, CIIPSIMOBaHA
Ha BCTAaHOBJICHHSI 3MICTy HOPM IIpaBa, fKa, B PE3yNIbTaTi 3yMOBHJIA CTBOPECHHS THYYKO1,
3JIaTHOI pearyBaTH Ha COIIIbHI Ta eKOHOMIYHI 3MiHH, TIPABOBOI CHCTEMHU.

[lInsxoMm iHTepHpeTallii, SK TOSCHCHHS TPABOBUX HOPM, PHMCBKI FOPUCTH
CTBOPIOBAJIM HOBI 1HCTUTYTH TIpaBa, SIKi 3 4acoM OyJIM BHECEHI Yy CHCTEMY JDKEpel
puUMcbKOoro mpaBa. ToOTo, He MalOUYM 3aKOHOJABYMX NMOBHOBAXXCHb, BOHH CIIPHSIIH
PO3BUTKY IpaBa B MPOIIECi TPaBO3aCTOCOBYOT MPAKTHKH.

Slkmo iHTepmperariiHa JiSIbHICTE MOHTU(]IKIB B apxaiuHMi mHepiox momsArana y
po3po0iieHHI (GopMyIT MO30BIB, 3a JIOMIOMOTOK) SIKUX peali30ByBaJIM MarepiajbHe IMPaBo,
mo Mictunocst y Hopmax 3akony XII Tabnmup (interpretatio declarative), a cBiTCbKi
IOPUCTH JOKJIACHYHOTO TMEPiOJy, 3allOBHIOIOYM TIPOTAJIWHHM, MOIIUPIOBATH Ii0 HOPM
JIIOYOro MpaBa Ha BiTHOCHHHU IPSMO 3aKOHOM He TiependadeHi (interpretatio extensiva), To
Yy KIaCWYHUHU TIepioJ] IOPHCTH, 3aCTOCOBYIOYHM AHAJIOTII0 W OIMOCepeaKOBaHO, (iKIIilo,
BUIHHO 1HTEPIIPETYBAIM HOPMU 3aKOHY, 1HOJII HAJIal04M iM 1HIIOTO 3HaYeHHS (interpretatio
abrogans). Y 1meil mepion, depe3 ius respondendi, IOpHCTH OJiepXajli MPaBO 3POOHTH
oiniiiHy FOPUANIHY THTEPIPETAIlFO0, TOOTO, JIETAIbHE TIIYMaueHHSI HOPM 3aKOHY.

VY cBOTil MiSITLHOCTI PUMCHKI FOPHCTH 3aCTOCOBYBAJIM Pi3HI BUIU IHTEPIIPETAIii: IS
BIIITYKYBaHHs JIIHCHOTO CMHCIy HOPMH YM TIPaBHJIBHOI KOHCTPYKIi — interpretatio
declarative; Hagarouu HOpMi IMPILIOTO 3HAUCHHS — interpretatio extensiva Ta interpretatio
abrogans, HaJlaw4Yy HOPMi 1HIIOIO CMHUCIIOBOTO 3HaueHHs. He Marouu 3aKoHOJaBYHUX
MOBHOB&)KEHb, PHMCBKI FOPHCTH B MpOLECi IPaBO3aCTOCOBYOI INPAKTUKH T'OTYBaIH
JOKTPHHAIIBHE TiiyMadeHHs. [IpaBo jeranbHOro TiyMadeHHsS BOHHM OAEPXaIM Pa3oM i3
ius respondendi.

InTepnperaniiina AisIBHICTE PUMCBKUX IOPUCTIB IPYHTyBajlacd HE Ha BJIACHOMY
PO3Cy/Ii, a Ha TaKMX BAKIIMBHX JKepelnax-MpUHIUINAX, SK aequitas Ta ius naturale i 3aBxau
13 3aCTOCYBaHHSM JJOCKOHAJIOI IOPUANYHOI TEXHIKH, BPaXOBYIOUM O0’€KTHBHI MO3UII{ Ta
ySBJIEHHS IO T€, IO BITHOCHHM, SIKI MOXYTh MAaTH IIPaBOBE 3HAYEHHS MOBUHHI (i
MOXYTb) OyTH yperyaboBaHi 3a IOIIOMOT OO 3aC00iB, SKi Ma€ IPaBOBa CHCTEMA.
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VY mpaBoBiii cucteMi PuMy MOHATTS CHpaBeIIMBOCTI Ta IHINI STHYHI KaTeropii
BiJlirpaBaIK POJIb MPUHIIMITIB MpaBa. | 1 ykpaTHChKOI UBITICTHKHY I1€ TUTaHHS ChOTOHI
TAKOXX € aKkTyalbHuM, ockuibku cT.3 LK VYkpainm onHiero i3 3acaj IMBUIBHOTO
3aKOHO/IABCTBA BU3HAUMIIA CIIPABEIUBICTh, JOOPOCOBICHICTD 1 pO3YMHICTb.

Meron iHTEpIpeTyBaHHS PHUMCBKOTO ITIpaBa IiCis 3aHemnanxy PuMchkoi aepxkaBu
BUKOPHUCTOBYBAJIM Y JIOMOAPCHKil IOpHCIIPYyIeHIi], KAHOHIYHOMY IpaBi, TAKOX IIKOJIN
rJI0caTopiB, KOMEHTATOpiB, (paHIly3pKa TEOpPETHYHA MIKOJIA Ta IIKOJNA HIMEIBKHX
HNpakTuKiB. TiymaueHHs BinOyBayiucs 3 pi3HUMHU LUTIMH, 0a30BUMHU MiAXOJaMU Ta 3
PI3HUMU pe3yNIbTaTaMHU.

Sk HacmiOK, TpaBo, SKE CTBOPWJIM PUMCHKI FOPUCTH, B TIpOIeCi pelernii
HEOJIHOPA30BO IHTEPIIPETYBAIH, TePepOOIISUTH, HABITh CIIOTBOPIOBAIIN. TOMY IMOAAIIBIITAN
PO3BUTOK JOCITIKCHh MaB OW BiZOyBaTHCS B HampsMi BiIMEKyBaHHS HaJl0aHb KIacHY-
HOT'O PUMCBKOTO BiJl HOTO IMOAAJIBIINX IHTEPIIPETAIlii.
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INTERPRETATIO IN THE ACTIVITY OF ROMAN LAWYERS
H. Fedushchak-Paslavska
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In the article peculiarities of the process of establishing interpretatio in law-applying
practice of Roman lawyers are determined. Under the analysis of specialized literature it has
been revealed that questions about the activity of Roman lawyers were examined by
Ukrainian, as well as foreign authors, predominantly as a source of law. In our research
interpretatio is perceived as an intellectual activity of Roman lawyers aimed at establishing the
essence of legal norms that became one of the factors, which influenced the formation of
flexible and able to respond to social and economic conditions legal system of Ancient Rome.
Roman lawyers performed this activity employing perfect legal technique, taking into account
objective points and the idea that relations that can have legal meaning have to (and can) be
regulated using means available in the given legal system.

During the archaic period the interpretative activity of pontifices consisted in developing
forms of lawsuits, with the help of which defence in the field of action of substantive law was
performed. In other words, Roman lawyers searched for the correct construction for particular
legal relations in the norms of the Law of the Twelve Tables.

During the preclassical period society lawyers paid more attention to the sense and the
assignment of a law, now interpreting the norms not literally but contextually, in other words,
applying an extended interpretation. In due course more and more frequently cases began to
happen, when for the regulation of legal relations in practice words were given a completely
different sense.

Lawyers of the classical period fluently interpreted legal norms using analogy;
circumstantially they also used legal fiction.

During the postclassical period lawyers’ interpretative activity consisted in commenting in
margins or between lines; and on becoming a prerogative right of the emperor interpretatio
ceased serving the development of the legal system of Ancient Rome.

After the decay of the Roman Empire the method of interpreting Roman law for
educational purposes or for the needs of practice was applied by Lombard Jurisprudence,
cannon law, schools of glossators and commentators, French theoretical school and the
school of German practitioners. These interpretations of Roman law took place in different
countries and at different times, with different purposes, basic approaches, and consequently,
with different results. Subsequently, in the process of reception the law created by Roman
lawyers repeatedly underwent interpretation, alteration, even distortion. Therefore, further
development of researches would have to take place in the direction of reproducing the law
created by the lawyers of Ancient Rome.

Keywords: pontifices, society jurisprudence, law enforcement, doctrinal interpretation,
aequitas.



ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHIBepcuTeTy. Cepis topuanyHa. 2016. Bunyck 63. C. 55-63
Visnyk of the Lviv University. Series Law. 2016. Issue 63. P. 55-63

YK 340.132:[347.04(436:439)]»1812/1918»

JIS TUBLJILHOT'O KOJAEKCY ABCTPII 1811 POKY
HA YT'OPCBKHX 3EMJIAX (1812-1918 POKH)

H. Illymko

JIvgiecokuii nayionanvnutl ynisepcumem imeni leana @panka,
eyn. Yuieepcumemcwia, 1, JIvgis, Yrpaina, 79000,
e-mail: shutkonataliia@gmail.com

[JocnigpxeHo npouec BBeAeHHA B 3akoHHy Ajto LlveinbHoro kogekcy Asctpii 1811 poky B
YropwwmHi Ta TpaHcinbsaHii. 3’acoBaHo, LWo i3 BBegeHHaM LiusinbHoro kopekcy Asctpii 1811
pOKy BnepLle npuBaTHE NPaBO Ha YCiX YropCbKMX 3eMnsx cTano yHidikoBaHuMm. BctaHoBneHo,
wo npu BBeaeHHi LusinbHoro kogekcy ABcTtpii 1811 poky B 3akOHHy Ajlo B YropwuHi Ta
TpaHcinbBaHii 6yno BpaxoBaHO NpaBoBi OCOBMMBOCTI BIiAMNOBIAHMX KpaiB, 30Kpema, y CiMenHoMy
npasi LLOAO 3arnoBiTy Ta ycnagKyBaHHA MaviHa OyXOBEHCTBA, a TAaKOX «pPEryrnioBaHHsi BifHOCWH
HEeBiA’€MHOCTI ABOPSHCbKMX 3eMNeBonofiHb (aBiuiTeTy)». lNMpoaHanizoBaHo 3MicT XKOBTHEBMX
ykasie 1860 poky Ta piweHb Kypii Cynosoi koHdepeHuii 1860-1861 pokiB, koTpi odiuiHO
npunuHunu aito LimeinebHoro kopekcy Asctpii 1811 poky Ha TepuTopii YropwmHn. 3'sicoBaHo, Lo
B YropwuHi go 1918 poky 6yna npoBefeHa nuviie yactkoBa koaudikauis LMBINbHOro npasa,
30KkpeMa cimeriHoro npasa npoTsiroM 1871-1884 pokis. o 1916 poky 6yno po3pobneHo nm'aTb
MPOEKTIB LMBINbHOTO KOAEKCY, MKepenom KoTpux Takox Oye LimeinbHui kogekc Asctpii 1811
poky B pegakuii 1914-1916 pokis.

Knroyosi criosa: npueaTHe npaso, LlveinbHuin kogekc Asctpii 1811 poky, «asiuiTeT»,
PiweHHs Kypii cynoBoi koHdpepeHLuii, yHidikauis, kogudikauis.

IMommpenHs yHi(piKOBaHOTO UM KOJU(PIKOBAHOTO MpaBa Ha 3aXiAHOYKPATHCHKI 3eMIIi
micys iX oKymarii ABCTpIHiCBKOI0 UM YTOPCHKOIO MOHAPXISIMH CHPUSUIO IEHTpami3arii
VIpaBJIiHHS MiABIaJHUMH TepuTopisMu. OHOYACHO IIei mpolec cipusiB (GOPMYBaHHIO
BJIACHUX MPABOBUX TPAAMILIiil Ta MiJBUILEHHIO MPABOBOI KYIbTypH. Y IIbOMY KOHTEKCTI
ocobnuBe Micue 3aitmae L{uBineHuii kogexke ABctpii 1811 poky (mami — LIKA), koTpwii 3
MOMEHTY BCTYIy B 3aKOHHY CHIIy 3 01.01.1812 poky yHidikyBaB NpHBaTHE NPaBO B
ABCTpPIMCBKIN iMTIepii, y TiM 4YHCIi TepHTopl}o lammuman, bykoBuHM Ta B Mexax
«XOPBATCHKO-CIABOHCHKHX BIMCHKOBHX KOPOOHIBY. Ili3HimIe C(bepy fioro mii mommpeHo
Oyio Ha JlomGapno-Beneriro (Itamis) B 1815 pomi ta Jlanmarito (Xopsaris) B 1816 porti.

HenommupenHss yHI(QiKOBaHOTO TNPUBATHOTO TpaBa Ha YropchbKi 3eMJIi  CTallo
HACJIIJTKOM OCOOJIMBOTO KOHCTHTYIIIHHOTO CTaTycy IHX 3eMellb y ['abcOyp3bKiii MOHap-
xii. Tineku ioro Brpata 1849 poxy nmommupuna airo LIKA Ha Tepurtopito Beiei imnepii, y
TIM uMcal H Ha yropcbki 3emmi. ToMy OOIPDYHTOBAaHOI BHJIA€ThCS HEOOXiNHICTBH
JIeTaNbHIIOro BUBYeHHS (yHKIIOHYBaHHS LKA Ha yropchkux 3emiisx npotsirom 1812—
1918 poxis.

JlocnipkyBanu  3aKOHOJABCTBO Ha 3axifHOyKpaiHChkuX 3emisix y XIX—-XX
cronittsax C. Juictpsucekuii, E. Tins, B. Kynpunupkuii, 1. Jlesunbka, M. Hukodopak,
X. Mopsxk-IIpotoronoBa [1], H.Ilanwa, O. Xapurtonosa, €. Xapuronos, . boiiko,
b. Tumwmk [2], B. Tamiii, A.Poroxwun, B.I'onuapenko, B.IBanos, I. Tepmok Ta iH.
€Bporreliceki HaykoBIli Kxpicrian Hemsapa [20], IctBan Kaiirap [15; 16], 'abop Xawm3a,
Arttita Xapmar, Karania ['onudi [12], Xomaka Hara Mapis, ®epernr Mamr [17], Sxoc
3miamku [25], Kapn Ilyrn, E. Bepnatmik [4], A. Anmaci [3] Ta iHImI JeTaibHiIIe
JocTipKyBamu 3actocyBaHHs [[KA Ha yropchbKuX 3eMIIsX.

© Illyrtxo H., 2016
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[Ticnst BHeceHHs BiAmoBiAHWX KopekTBiB IIKA BCTynmuB y fairo B YropiiwHI 3
01.05.1853 poky, kotpa B 1849 pomi crama He3alexHOI, Ta B XoppaTii, CiaBoHii,
Cep0ii, mpoinuii Temecep banar, a Takox 3 01.09.1853 poky B TpaHcinbBaHii, KoTpa
Takox 1849 poky orpumana HezanexHicTs [2, c. 63]. Beenennsa LIKA B YropmuHi
BimOyBajocs B MepioJy OCTaHHBOI (a3 poOIT Hajg pedopMyBaHHSIM BIIACHOTO
MIPUBATHOTO NpaBa, SKe e MaJlo CepeTHhOBIYHE KOPiHHS.

[epmi migroroBui podotu o0 BBeAeHH: LIKA B fito B Yropiusi posnoyanucs mie
B KBIiTHI 1850 poky min kepiBHMITBOM MiHicTpa foctullii AHToHa IlImepiinra, koTpuit
CTBOpHUB KoMicito y ckiazi 30 ocib [16, c. 455; 18, c. 24]. CripaBy NpoOJOBKHB HACTYITHHI
MiHicTp roctunii Kapn Kpayc na mouarky 1851 poky HOoBUM KomiTeTom, 10 KOTpPOTO
BXOJIVJTH TTPABO3HABIII IIMBUIICTH 3 YTOpImHU, XopBarii Ta TpaHcinbBanii. [lo cepenuHu
1851 poky OyB MiATOTOBaHMIA MPOSKT 3aKOHY, HA OCHOBI KOTPOTO BiAmoBiaHi Hopmu [[KA
OyJ10 3MIHEHO YHM CKaCOBaHO, 30KpeMa, PO3iJ 3i cimeliHoro mpasa [20, ¢. 46].

Imnepceka KoHcTuTylliss Ta BUAaHI Juig il peamizailii 3aKOHW CHPUYHHUIH
ckacyBaHHs noHaJ 60 maparpadis LIKA depe3 ixHe mocunaHHs Ha myOJiuHe MPaBoO Ta
HEBI/IMOBITHICTh MPUIHATHM aKTaM. [IpaBoBa cucTeMa BUMarana HeraitHux pehopm, Xou
npo pedopmu me He Hunwtocs [21, c.2]. ABcTpiiicekuil immepatop BuaaB Yka3 Ipo
3aTBEP/PKEHHS KOZEKCY, a Micis ckacyBaHHs yropcbkoi Koncrurynii 1848 poky B3siTo
Oyno xKypc Ha oBHe BBeZieHHs B Ait0 LIKA B Yropuwmsi [2, c. 51; 20, c. 47].

VY xinmi rpyaHs 1851 poky aBcTpiifchkuit immeparop migTpuMaB mpoekT «IIpo
OCHOBHI TIOJIOXEHHS CYJIOBOI Ta yIPaBIIHCHKOI OpraHizailii nqepxasu». I[TyHkT 33 3By4aB
Tak: «3araJlbHUi UBIIBHUNA KOJICKC TMOBHHEH OyTH [...] BBEICHHH SIK 3araJbHE MpaBo
JUIS. BCIX TpoMalsiH ABCTPIMCHKOT JepaBW, [...] TICHsA 1 BIAMOBIAHO JO HAJICKHOI
MIATOTOBKH, & TAaKOXX 3BaKAalOYM Ha OCOOJIMBI BIIHOCHHM B IHX 3eMJIsIX». Llg HopMma
JeTallizyBanacs Takox B OpraHizamiitHux nonoxkeHusx 1852 poky[9, c. 17; 20, c. 56].

[Ipotsirom sty 3acizanb Komitety Oyio po3pooiieHo [atent [Ipo onprittoqHeHHAS
KA B VYropmuni. ¥ TpancineBanii IIKA BmopoBamxyBaBcs B IHIIOMY MOPSIKY.
Bnoposamxenns LKA Oyno caskmioHoBane B YropumHi 29.09.1852 poky, a B
TpancineBanii 29.05.1853 poky. OmHOYaCHO aBCTPIMCHKUI IMIEPaTOpP PO3MOPAIUBCS
mpo omybJikyBaHHS KojJekcy pasom i3 JlomatkoBoro IloctanoBoro B IMmepcbkomy
BICHHUKY 3aKOHIB, Tyl TaKOXX OyB 10JydeHuUil An(aBiTHIN BKa3iBHUK AJsT YTOPIIMHY Ta
Tpancinspanii. /lonoBHeHHs 10 LIKA B YropmuHi cranoBmio 86, a B TpaHcinbBanii — 83
nonatku 1o 71 maparpada [20, c. 58].

VY 3B’S3Ky 3 HOBOKO OpTraHIi3alli€l0 MpaBoCynls, KpiM BuaaHHs KpuMiHaibHOTO
3akoHy Ta LKA, Oyna npoBeneHa yacTkoBa Koaudikaiis, 30kpeMa, y 1852 porii BHIaHO
Oyio tumuacoBuil IporecyansHuii kogeke Ta TEM4yacoBe [1oyiokeHHS PO KOHKYpPCHE
BHPOOHUITBO /Ui YropmuHu Ta TpaHcinbBaHil, 1is yciei nepxasu B 1853 porii Bugaim
KpuminansHo-niporiecyalbHUI KoJeKe, a Takok B 1854 pori Bugamu 3akoH PO 0co0-
nuBe BUpOOHUNITBO, B 1852 poui Bunmanu IlonmoxxkeHHs mpo anBokaTiB, a 1859 poky
IMonoxeHHs mpo HoTapiaT B YropIiuuHi Ta TpaHCiIbBaHii.

YnpoBapKeHHS aBCTPIHCHKOT0 MPUBATHOTO MPaBa Majlo 3HAYHUI BILTUB Ha IPABOBE
JKUTTS HA YTOPCHKUX 3eMIIsiX Ta B TpaHCiIbBaHil, 8 TAKOXK BUKJIUKAIO OYPXJIMBY PEAKIIi0
Ta CIpoOU MPOTUCTAaBUTH 11i MACHUBHI 3MiHU BJIAcHIN npaBoBiil kynbTypi [11, c. 396].

ITpaBoBi 0co6MMBOCTI, SIKi BpaxoByBau npu BBesieHHI LIKA crocyBamicst Hacammepen
CIMEWHOTO IIpaBa, 3aIlOBITY Ta YCIaIKyBaHHs MaliHa TyXOBEHCTBA, a TAKOXK «PETYIIOBAHHS
BIZTHOCUH HEBIJI'€EMHOCTI JBOPSHCHKHX 3€MIICBOJIONIHG (aBilliTeTy)». I3 yBenmenusm IIKA
BITEpIIIE TIPUBATHE TIPABO HA YCIX YTOPCHKUX 3eMIISIX CTAIO YHI(IKOBAHUM.

SKIIO TODISTHYTH 3 MOJITHKO-IIPAaBOBOI TIEPCHICKTUBH, TO PIlICHHS, KOTpi Oynw
HacJiKoM BBelieHH B nito [IKA, MokHa BU3HATH TO3UTHUBHUMH. Ti1 pedopmu, sKi Bxke
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MIPUIHSAB YTOPCHKHIA TApIaMeHT, SK TepeayMOBY 1O MaiOyTHHOI BIIACHOI YrOpCHKOI
komudikartii npuBaTHOTO TipaBa y 1848 pori [8, c. 33] — BBenenns 1IKA, sunanns [arenry
PO HEBIJI'€MHICTh 3eMJIEBOJIOIHb JIBOPSIHCTBA Ta 3HATTS OOTSDKEHB 31 3eMeNb — 3HAMIIIH
CBOIO UITKy peaiti3allito. ¥ ciMeiiHOMY npaBi OyJjia 3HiBelIbOBaHA MOCTiiiHA HEPIBHOMPABHICTh
3yMOBJIEHA KOH(ECIIHOIO HANEXKHICTIO. 30epekeHnit OyB TiCHUI 3B’S30K MiX KOH(eci€ro Ta
CIMEHHMM NpaBOM, TaKUM CIHOCOOOM MPOAOBXKYBala ICHYBaTH 3HAYHA KUIBKICTH Pi3HUX
CHCTEM CIMEHHOTO MpaBa Ha YTOPChKUX 3eMJIsIX Ta B TpaHcinbaawii [20, c. 67].

Y 1849 poui Ha yropchKuMx 3eMIIIX TOCWIMB TMACHBHUI CHPOTUB aHTHUKOHCTH-
TYHMIWHIA JIKBiAAIi Jep>kaBHOI CaMOCTIHHOCTI, ska Oylia CIPUYMHEHA aBCTPIHCHKOIO
roctuitiero. CBO€YacHI MOKPANICHHS y 3aKOHOJABCTBI Ta YIpaBJiHHI, SKI Maiud OyTH
CIpsiMOBaHI Ha MoAM(IKaIilo YpsSJAOBOI CUCTEMH BIAOYIHMCS TICHISA TIAMUACAHHS TaK
3BaHoro JlrokceHOyp3bpkoro manidecty y 1859 poii B pe3ynbTaTi BOEHHOTO MPOTpalry B
Itanii. Tomy, cTBOopeHO Oyio IMmepchky pamy, KOTpa po3poOmiia 3MiHH JI0 3aKOHO-
naBctBa. [IpuiiHsaTo Oyno takox JKoprHeBuit murutom 1860 poky [14, c. 336], kotpuii
CTaB TOIUTOBXOM A0 Moauikauii yropcekoi mpaBoBoi cuctemu [2, c. 65]. Lle maino
HEraTWBHI HACTIAKY JUIS JisUTbHOCTI aBCTpilchKO1 tocTuii Ta miHHocTi KA [20, c. 88].

OxpeMi aktu TopkHynucst Xopsartii, Cnosenii Ta TpaHcinbBanii [4, c. 236, 251].
Bonu npussenu 10 MOALTY YyTOPCbKOMOBHUX TEPUTOPii HA OKpeMi MpaBoBi perionu [20,
c. 90]. Ha ykpaiHCBKHX Ta CJIOBAl[bKUX 3eMJISIX, II0 OYJNIM CKJIaJOBUMHU YaCTHHAMHU
YropmuHHy, AiSI0 NpaBo aHAIOTIYHE NPAaBY, 10 0YJI0 YUHHUM B YTOPILUHI.

[TocranoBa, siky npuitHsin BojgHouac i3 JKoBTHeBUM nuruioMoM y 1860 pori, TIpo
BIJIHOBJICHHSI aBTOHOMHOT'O 3€MJICYCTPOIO B YTOPIIMHI MOTJIA 3aMo0IrTH CaMOBIIBHUM
IisM 'y KoMitaTax. 3 momsiny YropimuHW, JKOBTHEBHH IWIUIOM TUIBKH TIPH3BIB 0
JIKBIIAIT €THOCTI TpaBOCyAlsA. 3 oqHOTO OOKY, BBaxkayiocs, mo [IKA cynepeunB nyxy
yropcbkoi Haiii [7, ¢. 361, 377], a 3 inmoro 6oky, [IKA mMaB Mo3UTHBHY OIIHKY 0aratbox
cnemianictie ta Oararo mepear [10, c.3, 6]. IIKA 3ymMOBHB «TrapMOHII0 Ta IIOB-
HOIIHHICTBY YropchKoro mpuBatHoro npasa [10, c. 18]. ¥V Oyab-akoMy BUMAAKY MOBEp-
HEHHS JI0 JIOPEBOJIOLIHOTO ITpaBa BBAXAJIOCS B YTOPIIMHI HEMOXKIIMBUM.

3 momsdy BiIOMOro amcTpiiicekoro opucta Makca drorepa € jume JBi
abTepHATUBH: a00 CTBOPWUTH HOBHH BIIACHUI KOJEKC Y Traiy3i NpPUBATHOTO IIpaBa,
HATPUKIIAM, aJanTyBaBIIN iHO3EMHHUI Komeke, abo mpuiiHsatu [IKA «micns npoBeneHHs
nepesipku» [20, c. 92]. Ha #oro aymKy, HiAXONUTH MEpIly aJbTepHATHBY, O3HAYAE
NMPUHHATA TaHytodi B €Bpomi igel NpaBoBOi PIBHOCTI BIAXWIMBINY HAI[lOHATbHI
yIepeKeHHA. [nest 3 IpUHHATTAM yXKe MepeBipeHoro KOIEKCY Ha TEPUTOPii KOPOHHUX
3eMenb ABCTpii BUTIIsAAalia NMPHWHSATHINIE HIK CTBOPEHHS BIIACHOTO Kojekcy. HaBiTh
MPUXUIBHAKA CTAPOTO YTOPCHKOTO MIPUBATHOTO MpaBa BUCIIOBIIIOBAINCS 38 HEOOXiTHICTh
3aCTOCOBYBAaTH AaBCTPIHChKE JIOTOBIpHE TIpaBO, NPOTE CHepIry HeoOXigHo Oyio
CIPUMHPHUTH YTOPCHKY Hallito 3 ayxom LIKA» [8, c. 15].

Bupaxaroun ayMKy HAceNeHHs, KOMITATH, SIK OPraHd BJAIU HA MICIIX, HATICTAId
3BEpPHEHHS JI0 aBCTPIMCHKOTO iMIIepaTopa Mpo MiITPUMKY CTaporo YropchKoro mpasa [16,
c. 458]. Ilig ronoByBaHHsIM IpuIBOpHOro cyadi I'eopra Anonys Ta cynai I'eopra Maiinara,
22 ciuns BigOynocs Binkputtst Kondepenuii y Iemri [5, c. 307; 14, c. 252]. Tynu npubynu
HAYKOBIIi, FOPUCTH Ta TONITHKH, HalBimoMimmmumu cepen Hux Oymu: @pann ik, banrtazap
Xopgar, Jlopent Tot. 3aranom Ha koH(pepeHiito npudymno 60 yuacHukis [6, ¢. 30-31].

Bimmosimao nmo JKoBTHeBoro mumiiomy immeparopa 1860 poky Kondepenis
MMOBUHHA OyJla OOMEXKHTHCS NMHUTAHHSAMM IHTETpaiii yropChbKUX TEPHUTOPIH Yy CIUIbHY
JiepKaBy, OOTOBOPEHHSM MOXJIMBOCTEH BIAHOBJIICHHS YrOpChKOTO TpaBocymus [17,
c. 102]. BigmoBimHo mo Yka3y aBcrpiiicbkoro immeparopa Big 26.11.1860 poky Oyio
MOCTaBIICHE Take 3aBHaHHs: «OKpecInTH a0o X CTBOPHUTH MIPABOBI HOPMH, 3aCTOCYBaHHS
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SIKHX y MeXaX IPaBOCYAIs BBaXaTUMETHCS JOPEYHUM». Bylo CTBOpEeHO BiATIOBIIHY
Kowmiciro, xorpa mouanma mpamoBatu 22.01.1861 poky. Ilicnms 18-tm  3acimasb
Kongepenis 6yna 3aepuena 04.03.1861 poky [35, c. 3].

Bianosigno no pimens Kondepenuii npuitnsto 6yno 400 naparpadiB crnaakoBoro
mpaBa LIKA [24, c. 325]. Ha ocranHboMy 3acigaHHi koHdepeHuii 10 Oepe3ns Oymno
MPUIHATO OCTATOYHE PIlICHHS 100 LMBUILHOTO TpaBa. PimenHs Kondepenuii Oymu
y3arajbHeHi g 3arojoBkoM «llomoskeHHS 3emenpHMX cyanaiB [...] B cmpaBax
npaBocynas». IlomoxeHHs ckaagaeThes 3 8 4acTHH Ta oxorunoe noHaz 3 000 naparpagis
[5, ¢.7; 16, c. 105]. 23 3 HUX OXOIUTIOIOTH y mepinid yactuHi «L{uBijbHE NpaBo» Ta
«MartepianbpHe ipuBaTHE MpaBo». Ha migcrasi § 1 BkazaHOTO po3iiny Oyiu BiTHOBIIEHI
CTapl YropchbKi 3aKOHHM 3 TPHUBATHOTO TMpaBa, MPOTE BOHM MAaJId HHU3KY HEIONIKIB.
HactynHi 1Ba jecsATKHM TyHKTIB BHU3HAYald 3MiHH, KOTpi HE0OXimHO Oyio BHECTH B
YropchKe TMPUBATHE MpaBo. METOI0 TaKMX 3aX0AiB OyIIO «IIPUBATHOIIPABOBE 3PIBHIHHSIY
[15, c. 30; 24, c. 326], roJIOBHO 3a 1HIIIATUBY BiIOMOTO yropchkoro ropucta d. Jlika [17,
c. 104]. Xoua 11e He JaJ10 MOKIIMBOCTI MOBEPHYTHUCS 0 3aKOHOAaBcTBa 1848 poky.

PimeHHst po3risigany sK KOMIIPOMIC MiX YrOPCBKMM Ta aBCTPIHCBKUM MPHBAaTHUM
MpaBoOM, SKUM y pe3yibTaTi Tak 1 HE 3MIl MOJOJATH BHYTPIIIHI MPOTUPIYYS Ta CyTie-
pewIMBICTh apryMeHTiB, mpeacTaBieHnx Cynosoro koHpepenuieto [20, c. 98]. Hatomictb
TpancinbBanist 30eperia npuiiHste micis 1849 poky aBctpiiickke npaBocyans [4, c. 254].

3a pimennsmu CynoBoi koH¢epeHuii Tepmin aii IIKA Ha yropcekux 3emusix OyB
o(IIiifHO 3aKiHYCHUM, SIK 1 HU3KM 3aKOHIB y TaTy3i IPUBATHOTO TIpaBa, siKi Oy MPHAHSITI
micns 1850 poky B Yropmusi [20, c. 99]. Pimenns namaramics [16, c. 469], HacCKuIbKHU 11e
MOKITFBO, Y3TODKYBATH BCE 3aKOHOAABCTBO 3 YTOPCHKUM IIMBLIFHIM IIPABOM, IO ICHYBAJIO JI0
BeeneHHs [IKA. Bonn BHecn aOCONFOTHO HOBI €JIEMEHTH, SIKi TATBEPIIIH, IO 3 TIPHHHSATTAM
Yropchbkoi KOHCTUTYIIIT 1848 poky BinOyBaBcs TIEBHUIT pO3BUTOK B yTOPCHKOMY TIpaBi.

[[lo6 HarojocuTH Ha IXHHOMY THMYACOBOMY Xapaktepi, pimenHs Kondepeniii
YrOPCBKHH TapiaMeHT He TpakTyBaB sK (OpManbHi 3aKOHH, BOHM He OyiH
CaHKIIIOHOBaHI MOHAapXoM it He Oymu onmyOnikoBaHi y «30ipHUKY 3akoHIB» [20, c. 108].

ITicns mixnucaHHs ABCTPO-YTOPChKOi YTOM Ta CTBOPEHHS! ABCTPO-YTOPChKOI MOHApXil
it mepeTBOpeHHs ABCTIi B yalliCTHIHY MOHAPXIil0 TOJIOBHUM HalpsIMOM MPABOBOI MOJITHKU
Oy70 BCTaHOBJICHHSI NIPABOBOI €JHOCTI HA TEPUTOpIi CHINBHOI JiepXkaBU Ta YyHi(ikarlis
3aKOHOZIABCTBA, 3 OIVIy HA CTAHOBHWILE YrOPCHKOIO MNPaBOCY[UIS Ta CTAHOBOI 3arpo3u
MIpaBoBiil €HOCTI Aepkaw [1, ¢. 97; 2, c. 68]. Ile cnprunamino HU3KY cripod Ypsny y Bimai
npotsiroM 1864—1867 pokiB JoMOrTHCS TepeBipku pimeHb KoHgepeHiii, kotpi Oymnm
HarteHi Ha BimHoBIeHHs LIKA B Yropmmni [13, c. 123, 127].

Binmbmoro miporo miarBepmkeHo O0yio airo [TKA Ta BinnmoBiIHUX MiN3aKOHHHUX aKTiB,
a TakoX pedopM, 3BHYAHHO 1HOAI B 3MIHCHOMY BUIJSAL. Y TpolecyaabHOMY i
TOPTrOBEIBHOMY IpaBi Ta CyIOBIi CUCTeMi MIWNUIO A0 MaiXe TMOBHOTO BiIHOBJICHHS
KOJIMIIHBOTO Yropchkoro mpasa [20, c. 122—-123].

Oxpeme cyaoBe 3aKOHOAABCTBO Uit YropumHu Ta llucneiiranii, daktuuno 3 1861
POKY, IPHU3BEJIO JI0 PO3BUTKY JIBOX OKPEMHUX FOPHCIMKIIH 3 MOBHICTIO BiIMIHHUM XapakTe-
pom. Bike micis pedopMm 3aKOHOJABCTBAa yropchkoro mapiameHty 1848 poky [13, c. 123]
MalbKe Bcsl ITMChbMOBA YaCTHHA YrOPCHKOTO MPHBATHOTO MpaBa Oyia ckacoBaHa, a YacTHHA
TpimapriTymy, sika QyHKIiOHYBama pasoM i3 BBegeHMM LKA, Bu3HaBanacs 3acTapiioro.
BrnacHe npuBaTHE mpao B YropiwHi Jisio 10 1861 poky, JOMOKH He IoYalio 3HUKATH.

ITocranoBu Kypii cymoBoi koH(pepeHIii crnpuiiMany Juime sSK TPOMIKHHIMA,
«TIOTIOMDKHHN 3acid Ta crnoci0 opieHTari» [3, c. 19] mns yropchbkoro mnpaBOCYAJs,
KOTpHi ITOBUHEH OYB ITOJETIIMTH MPABOBHH IEpeXia BiJ aBCTPIHCHKOrO JI0 YTOPCHKOTO
npaBonopsaky. OKpiM I[bOTo, ICHYBaJIO OaraTo MporauyH y IpUBaTHOMY MpaBi.
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[t YropImuHU CTBOPEHHS BIACHOTO KOAEKCY B Tally3i HPUBATHOTO ITIpaBa CTaIo
CUMBOJIOM JIEpKaBHO-TIPAaBOBOI caMocTiHOCTI [22, ¢. 661]. Ines koaudikariii, He 3Baxka-
FOUW Ha YMCIICHHI CIIpOOU TICIIs YTBOPEHHS ABCTpO-YTOpImuHU 1867 poKy, B pe3yibTarti
1o 1918 poky 3anumanacs HepeanizoBaHorw [20, ¢. 124].

Y 1861 poui yropcbke NpuUBaTHE MpPaBO «HOMIHANIBbHO» OyJO BiTHOBJIEHO, aje
Hacnpasni LKA mpomosxyBaB nistu [25, c.11], ocobmuBo ioro 3emenbHe Ta
3000B’s13a1bHe NpaBo. LIKA mupoko BUKOPUCTOBYBAIM TAKOXK Y CYIOBiit mpakturi [13,
c. 127]. Yropcbka Hayka NpUBaTHOTO MpaBa 31 3aCTOCYBAaHHSIM MaHJIEKTHOI CUCTEMH Ta
ypaxyBaHHSIM KOAUGIKaliHHUX MPOEKTiB YTOPCHKOr0 IUBINBHOTO Kojekcy 3 1900 poky
rovasa po3BUBATHUCS Y BIIACHOMY HAIpsMi.

3 1867 poky [3, c. 19] Oyna npoBeeHa YacTKOBa KoaWQiKallis MPUBATHOTO IMpaBa: B
1871 pormi — 3aransHa dactura, 1880 poky, 1885 poky — cmamkoBe mpaBo, 1877 poky —
OITIKYHCBKE TipaBo, 1894 poky — cimeline mpaBo [25, c. 34]. 3 1895 poky 3ycwiuis 4ieHIB
Ko;m(bilcauiﬁﬁo'l‘ KOMICIT CTOCYBAJIMICS JIMINIE 3arajbHUX MPOCKTIB LII/IBiJII)HOI‘O KOJIeKCY; B
HACTYIHI JBa JECATHIITTS 10 1916 poky po3po6neHo 6yno 3arajJioM I’STh HOTo Bepcm
OCHOBHHMI BIUIMB HA BKAa3aHi MPOSKTH YWHWIM HIMEIBKUHA Ta [IBEHIApCHKUN HUBIIEHIN
kojiekc. Takok BUKOpUCTOBYBaIM HoBeli3oBaHuit y 1914-1916 pokax LKA [20, c. 126].
Uepez mouatok Ilepmioi cBiTOBOi BiffHM poOOTa B YropchbKOMy MapiaMeHTi He Oyma
MpOBeZIeHA A0 KiHIIA.

Yropceke HpUBaTHE MpaBo y (opmi, sxoi HoMmy Hamamu pimel-n-m Kypii cynosoi
KOH(epeHLii, HOMOBHEHE 3aKOHAMM Ta YAOCKOHAIEHE MPAKTHKOIO, IICIsS MpOBaTy KOIU-
(hikarii MPHBATHOIO MpaBa, Ha OCHOBI TOTOBUX MONOXKCHB 1928 POKY, IPONOBKYBAIH JisTH
HaBiTh Ticysl 3akiHdeHHs J[pyroi cmiToBoi BiitHU [12, c. 446]. Ymepiie y 1959 pori Oyino
MIPUIHATO BIACHUH YrOpPCHKUM IMBUTLHHN KOJEKC. Te K camMe CTOCYEThCS KOJMIITHIX
YTOopchKuX, a micist 1918 poky FOrocinascpkux Teputopiit [23, ¢. 341].

OTxe, BIPOBAKCHHS ABCTPIHCHKOrO TPHBATHOTO TpaBa MaJl0 3HAYHWHN BIUIMB Ha
MPaBOBE KHUTTS YTOPIIWHK Ta TpaHCiTbBaHil. Briepie npuBaTHe NpaBo Ha yCiX YrOPChKUX
3emisix crano yHigikoBannM. Pimenns Kypii CymoBoi koHgepeniii 1860—1861 pokis
otimiiino mpunuuunn gito LKA, mpore LIKA ¥ nHanmami 3acrocoByBaBcs. st Yropiuau
CTBOPEHHS BJIACHOTO KOJEKCY INPUBATHOTO IpaBa CTAJ0 CHUMBOJIOM JAEp:KaBHO-TIPABOBOL
€THOCTI Ta HaraJbHOI MONITUKO-TIPABOBOI HEOOX1THOCTI. YTOPCHKI NPABO3HABLI MirOTYBaIN
I’ SITh IPOEKTIB LIUBLIBHOIO KOAEKCY YTOPILUHHY, ale BOHU He OYyJIi NPUHHATI yepe3 MoUaToK
Iepmroi cBiTOBOI BiliHM Ta po3nax ABCTpo-YropmuHy y ucronaai 1918 poky.
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The article examines the process of introduction of legal Civil code of Austria in Hungary
and Transylvania. It is found out, that with the introduction of the Civil code of Austria in 1811
for the first time a private law for all Hungarian lands became unified. The civil code of Austria
of 1811 was published together with the Additional Resolution in the Imperial journal of laws,
there was also included the Alphabetical index for Hungary and Transylvania. It is established
that the introduction of the Civil code of Austria of 1811 in Hungary and Transylvania were
considered the legal aspects of the respective territories in particular, in a family law, about
wills and inheritance of property of the clergy as well as the regulation of relations of
«inalienability of noble estates (avicitet)». Amendments to the Civil code of Austria of 1811 in
Hungary amounted to 86, and in Transil'vanii — 83 annex 71 paragraphs.

In 1860 the October diploma was accepted which became the impetus for the
modification of the Hungarian legal system. It had negative consequences for activity of the
Austrian justice and values of the Civil code of Austria of 1811. It was analysed the contest
of the Curia Judicial conference of 1860-1861, which officially ended the Civil code of
Austria of 1811 in the territory of Hungary. At the conference 400 paragraphs of the
inherited law for the Civil code of Austria were accepted in 1811, and also the old Hungarian
law was modified and restored. The decision was seen as a compromise between the
Hungarian and Austrian private law. Also decisions were not interpreted by Hungarian
parliament as formal laws and was not sanctioned by monarch. However, the Civil code of
Austria of 1811 continued to act, especially its land and law obligations. The civil code of
Austria of 1811 was widely used in judicial practice. Although in procedural and commercial
law and the judicial system came to an almost complete restoration of the former Hungarian
law. During the years 1864-1867 a government tried to achieve verification of decisions at
Conference with the purpose of restoring the Civil code of Austria of 1811 in Hungary. For
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Hungary the creation of its own code in the field of private law has became a symbol of the
state-legal independency. It is found that in Hungary up to 1918 was produced only a
particial codification of family law during 1871-1884. By 1916 five projects of civil code were
made the source of which also was the Civil code of Austria of 1811 in a release 1914—
1916. The Hungarian private law in a form, which the decision of Curia of the Judicial
conference was given to it was complemented and improved by laws and practice, on the
basis of positions in 1928 and continued to operate until 1959.

Keywords: private Law, Civil Code of Austria of 1811, «avicitet», The decisions Curiae of
the Judicial Conference, unification, codification.
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The Ukrainian parliament has not adopted a codified act on administrative procedure yet, in
spite of three attempts starting from 2004. Meanwhile, the very idea of systematization of law on
administrative procedure has become very popular in many countries as well as in the European
Union as the whole. Numeral soft law documents were adopted by the Council of Europe and the
European Union during last fifteen years. They had been designed to improve implementation of
law on administrative procedure in European countries and to formulate common contemporary
standards for public administration’s activities.

So Ukraine has a rather good possibility to improve its draft Law on administrative
procedure using provisions laid down in above mentioned documents (especially — in the Model
Rules on European Union administrative procedure prepared by prominent European scholars)
and to adopt a high quality legislation in the field.

Keywords: administrative procedure, systematization, codification, consolidation, good
administration.

Systematization of law is one of the main objectives of legislative activities of
parliaments in the contemporary world. It enhances better functioning of legal systems
and thus provides legal certainty for citizens of any country.

In some areas of legal regulation systematization has rather long history and is
rooted, for example, in the Roman law. However, some branches of law have been tried
to systematize for the first time only in twentieth century and it definitely relates to the
law on administrative procedure. We have to remind that first codification of
administrative procedure was done by Austrian Parliament in 1925. During next ninety
years dozens of countries throughout the world have adopted general laws on
administrative procedure, both in civil and common law systems. At the same time many
contemporary states, including France and Russian Federation still consider necessity
and expediency of such a codification. It means that administrative procedural norms are
scattered in sector-specific legislation in these countries.

In Ukraine, despite of three attempts (in 2004, 2008 and 2012), the parliament —
Verkhovna Rada has not adopted codified act on administrative procedure yet. Already in
June of this year Ministry of Justice organized regular round table, where the draft of the
Law on Administrative Procedure (in previous version — Administrative Procedural
Code) was discussed by scholars, politicians and public servants. However, its
participants have not agreed their views on model of a future legislative act. Of course, it
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is understandable for a scientific research but cannot be deemed as a good sign for
legislators. As a result, the future of the draft Law on Administrative Procedure in
Ukraine is not predictable. At the same time we have a possibility to improve the draft
using the newest experiences of foreign countries in analyzed sphere of legal regulation
as well as updated practice of its implementation.

Taking into account that Ukrainian politicians declared necessity of approaching of
our legislation to acquis communutaire, the foundations of the European Union’s law, it
will be fruitful to use numeral soft law documents adopted by the European Union and
the Council of Europe during last fifteen years, including:

— European Code of Good Administrative Behavior, prepared by the European
Ombudsman and adopted by the European Parliament on 06 September 2001 [3],

— Recommendation CM/Rec(2007)7 of the Committee of Ministers of the Council
of Europe to member states on good administration adopted on 20 June 2007 [5],

— European Parliament Resolution of 15 January 2013 with recommendations to the
Commission on a Law of Administrative Procedure of the European Union
(2012/2024(INL)) [4].

All these documents had been designed to improve implementation of law on
administrative procedure in European countries and to formulate common contemporary
standards for public administration’s activities. To tell the truth, we can already find
many of these standards in the Ukrainian legislation, for example in the point 3 article 2
of the Code of Administrative Justice [1]. However, it definitely is not enough for
relevant legal regulation of administrative procedure as a whole.

To our understanding, lack of systematization of law on administrative procedure in
Ukraine is one of the main reasons that do not allow complying with the rule of law in
our country. In the other branches of procedural law, especially dealing with the work of
the judiciary we experienced quite a long term history of codification and have at least
four codified acts: Civil Process Code, Criminal Process Code, above mentioned
Administrative Justice Code and so called Economic Process Code. Besides, the Code on
Administrative Transgression of Ukraine partly regulates proceedings not only in courts,
but mainly in public administration’s bodies. However, this is an example of partly
systematization: even relating to administrative transgressions only, the above mentioned
Code does not regulate proceedings in all areas so various sector specific laws and by-
laws supplement it. Thus we are convinced that lack of a codified act on administrative
procedure makes the whole administrative law one of the weakest branches of Ukrainian
law and such a situation must be changed in the nearest future.

The idea of systematization of law on administrative procedure versus existent
situation with many scattered sector-specific laws definitely has many advantages. It is
necessary to add that adopting of a codified act on administrative procedure can also lead
to some shortcomings, but they are not so numeral. So we intend to explain why so many
different states (not only in Europe) throughout the world have decided to systematize
their law on administrative procedure during last ninety years.

First, such systematization enhances better understanding by citizens of their rights
and duties as well as routes of their realization in various legal relations with public
administration.

Second, a codified act foresees common legal standards for public administration’s
activities and private persons are not supposed to check different administrative
procedural rules, so additional expenses for legal aid might be avoided.

Third, adopting a general law on administrative procedure allows not to produce
numeral «typical» procedural acts. For example, up to today every local self-government
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body in Ukraine has its own procedural regulation adopted by local council. Such local
regulations mostly duplicate each other and real differences are almost exceptional.

Fourth, systematization of law on administrative procedure in most of cases simplifies
the legal system and fills possible gaps in the regulation of public sphere. As a result, such
systematization will be useful not only for private persons but also for public servants who
execute and enforce the law and are interested in higher quality of legislation.

Fifth, more simple and understandable rules on administrative procedure can reduce
quantity of possible conflicts between private persons and public administration’s bodies.
It means that level of litigation in public sphere can become much lower and thus public
resources will be saved.

At the same time, analyzed systematization and adopting of a general law on
administrative procedure does not exclude that some sector specific laws will stay in
force and moreover have priority over lex generalis. This approach is based on necessity
of taking into consideration by legislators of some peculiarities in specific areas of law,
for example, in tax or competition law. In most of countries it means that a general law
on administrative procedure is implemented subsidiarily in these specific areas, whereas
some issues are not regulated by sector- specific laws.

Such an approach was also confirmed in the recent publication in the field of
administrative procedure — the Model Rules on European Union Administrative
Procedure, prepared by the group of prominent scholars upon the initiative of professors
Herwig C.H. Hofmann, Jens-Peter Schneider and Jacques Ziller [6] and aimed at possible
draft of European Union's regulation on administrative procedures. At the same time,
authors of this publication underlined their awareness of careful drafting of the rules
governing the relationship between lex generalis and lex specialis. So these Model Rules
are proposed to apply when no specific procedural rules exist; also specific procedural
rules shall be interpreted in coherence with and may be complemented by these Model
Rules [6, p. 28].

Also in the introduction to the Model Rules on EU Administrative Procedure the
issue of different forms of systematization is analyzed. According to the prevailed
position stated in Ukrainians handbooks of theory of state and law, systematization of
law can be made in three main forms: codification, consolidation and incorporation. The
authors of the above mentioned Model Rules consider that «codification a droit
constanty (in Ukrainian corresponds to consolidation), a technique which amounts to
establishing a legally binding consolidated version of existing legislation would not be
well suited to address different challenges that are endemic to the EU system. So they
consider that codification of law on administrative procedure is expedient, furthermore
call it «innovative codification». Such an innovative codification occurs when a new law
establishes one source of existing principles which are usually scattered across different
laws and regulations and in the case-law of courts; it may also modify these existing
principles and rules, if needed, as well as add new ones. This method allows
contradictions in the existing laws to be resolved and gaps to be filled [6, p. 7].

We completely agree with such the view and suppose that innovative codification in
the field of administrative procedure is expedient not only for European Union's law but
also for Ukrainian one de lege ferenda.

However, the Ukrainian parliament has to choose among possible codification’s
models that evidently differ across the national systems. Whilst some codifications, such
as the administrative procedure law in Italy, are to large extent built on principles to be
fleshed out in a specific policy legislation, other procedural acts regulate the matters they
cover in great detail [6, p. 12], for example, in Croatia.
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The depth of regulation differs in national laws also with regard to the
administrative actions which are codified. Based on above mentioned Austrian law of
1925 the other early national codifications applied only to individual administrative acts,
regarding to a particular case or a particular person. This situation has been changed
during next decades, starting from the United States Administrative Procedure Act of
1946 that regulates not only issuance of individual administrative acts (in American
terminology — adjudication), but besides — issuance of normative or regulatory acts
(administrative rulemaking). Today’s understanding of administrative procedure and
consequently of the depth of regulation is wider in many of contemporary national
procedures laws. Generally it is a regulation of any act by an administrative body in the
course of its exercising public powers within public administration. In addition to the
issuance of individual administrative acts (decisions) also the following activities of
public administration’s bodies are included to national codified acts:

— issuing measures of a general nature (in a particular case but not with respect to
particular persons);

— concluding public law contracts;

—executing so-called non-regulatory administrative acts (opinions, certification,
communication);

— disposing of complaints [7, p. 60].

Significantly wider approach to the depth of regulation was also confirmed and even
developed in the Model Rules on EU Administrative Procedures. According to the
definition that was done in this document, «Administrative procedure» means the process
by which a public authority prepares and formulates «administrative action» that results in:

a) legally binding non-legislative act of general application (in Ukrainian
terminology — normative act (by-law) issued by public administration);

b) a decision — administrative action addressed to one or more individualized public or
private persons which is adopted unilaterally by public administration’s body, to determine
one or more concrete cases with legally binding effect (individual administrative act);

¢) a public contract (in French and Ukrainian terminology — administrative agreement);

d) mutual assistance within public administration;

e) information management activities [7, p. 29].

Including of the latest two issues to the definition of administrative action means
that prominent European scholars decided to unite in the Model Rules of EU
Administrative Procedure legal regulation of not only legally binding external actions of
public administration but also its internal activities. However, these five directions of
administrative action were written in five separate books. Such a separation is based on
the position that neither the European Parliament nor national legislators are supposed to
include obligatorily norms from all the five books to their respected codified acts on
administrative procedure. Nowadays some national procedure acts, for example in the
Federal Republic of Germany regulate issuance of individual administrative acts and
public contracts, so at least two books of the Model Rules can be used nowadays for its
improvement. But regarding internal actions of public administrations national legislators
mostly choose to regulate it in separate laws or even by-laws.

Another issue connected to the depth of any codification relates to the stages of
administrative procedure that are covered by a general law on administrative procedure.
An issuance of administrative decision is, of course, the principal stage of administrative
procedure that can be divided into phases similarly to any judicial process, including:

— commencement of administrative proceeding by the public administration’s body
on request of private persons or ex officio;



A. Shkolyk
68 ISSN 0136-8168. BicHuk JlbiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2016. Bunyck 63

— collection and evaluation of relevant evidence and documents;

— hearing of a case if necessary;

— stricto sensu issuance of administrative decision and notification of all interested
parties;

— rectification or withdrawal of administrative decision if needed.

After that any administrative decision (that are beneficial or have an adverse effect for
private person's interests) can be appealed either within a system of public administration or
to the competent court. In most of national procedure laws only administrative review is
included to a general codified act on administrative procedure whereas judicial review is
regulated by a special process law. However some European countries, for example,
Germany located procedural norms on administrative appeal (obligatory stage before the
judicial appeal according to the national legislation) to the law on administrative courts.
Connecting this issue to the Ukrainian legislation, we have to remind that administrative
appeal is not obligatory stage before judicial appeal in our country and thus is not used very
often by lawyers and their clients, so administrative courts in Ukraine deal with much more
conflicts in public sphere than their counterparts in the other countries. To our mind, such a
legal regulation in Ukraine needs to be changed and legal experience of states with codified
acts on administrative procedure can be useful here too.

The final stage of any administrative procedure is execution or enforcement of an
administrative decision. This stage is definitely obligatory — otherwise an issuance of an
administrative decision has no sense. In spite of procedural character of norms on
administrative execution, national general procedure laws regulate this issue only partly
or not at all, leaving this sphere to special laws. This approach is also rooted in the
Austrian experience of 1925 when separate Verwaltungsvollstreckungsgesets was
adopted besides of Allgemeines Verwaltugsverfahrengesets. It is necessary to add that
modern Model Rules on EU Administrative Procedure do not cover both stages:
administrative appeal and administrative execution (enforcement) and concentrate mostly
on procedure of issuance of administrative decision. We cannot conclude from this fact
that both final stages of administrative procedure are less important from the point of
view of the authors of the Model Rules. Simply they chose to limit the scope of research
and of the final document which anyway consists of six books.

Taking into account limited scope of this article, we are obliged at least to outline main
ideas of contemporary codified laws on administrative procedure. Based on fundamental
value of the rule of law, popular in recent years idea of good administration is deemed the
core principle of administrative procedure. Good administration cannot be defined in one,
even long and complicated sentence. It can be achieved when public administration’s
activities are in line with general legal principles (lawfulness, non-discrimination and equal
treatment, impartiality, proportionality, legal certainty, taking action within a reasonable time
limit, participation, respect for privacy, transparency) and special rules governing
administrative decisions (right of private persons to be heard, to have access to one’s file,
duty of public administration to state reasons and others). On the other hand, in the Article 41
of the Charter of Fundamental Rights of the European Union one can also find right to good
administration [2] that mostly corresponds to this set of sub-principles.

At the same time, good administration is rather complex idea that is not just
concerned with legal arrangements but also with the quality of organization and
management within public administration. In the above mentioned Recommendation of
the Committee of Ministers of the Council of Europe good administration is considered
as an aspect of good governance that must meet the requirements of effectiveness,
efficiency and relevance to the needs of society; it must maintain, uphold and safeguard
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public property and other public interests; it must comply with the budgetary
requirements; it must preclude all forms of corruption [5].

To sum up, we completely agree with the view that rules on administrative
procedure need to be designed to equally maximize the twin objectives of public law: to
ensure that the instruments in question foster the effective discharge of public duties and,
at the same time, that the rights of individuals are protected [5, p. 4]. We do consider that
this is true for both kinds of laws regulating administrative procedure: a codified general
laws and sector-specific legislative acts. To our mind, national jurisdictions that have not
adopted a general administrative procedure law yet (including Ukraine), possess a rather
good possibility to adopt a high quality legislation in the analyzed area. They can use
provisions laid down in the Model Rules on EU administrative procedure as a type of
«stand by codification» or as a «boilerplate» to be supplemented with sector-specific
norms in policy-specific legal acts [6, p. 21].

Of course, scientific research in the field of systematization of administrative
procedure can be and must be continued. However, we do not suppose that attempts to
invent the ideal model of a codified procedure act need to last for decades. Legal
system of Ukraine as well as of the European Union has reached a point where
codification of law on administrative procedure is not only possible but necessary for
their future development as regulatory systems [6, p. 6]. So our country has no right to
waste time and we do hope that Ukrainian parliament will adopt a general law on
administrative procedure in the nearest future, inspired by ideas of the Model Rules
and of soft law acts of the Council of Europe and the European Union that have been
outlined in this article.
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CUCTEMATHU3ANIIA 3AKOHOJABCTBA
PO AIMIHICTPATUBHY ITPOLELYPY:
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JouinbHiCTb cMcTemaTtusauii pisHMX ranysen 3akOHO4ABCTBA HE € HOBOK iAe€l0 B CydacHin
Teopii npaBa Ta Yy MpaBoBMX cucTemax cydacHocti. OpHak icTopia cuctemaTtusauii
3aKOHOAaBCTBA NPO aAMIHICTpaTUBHY Mpouenypy He Hanivye HaBiTb COTHI pOKiB, agxe uen
npouec posnoyasca B ABcTpii y 1925 poui. He 3Baxatoum Ha po3pobneHuin yxe [OCTaTHbO
[aBHO MpoeKT 3akoHy Npo afaMiHiCTpaTMBHY npouedypy (NepBvHHa Ha3Ba — AOMIHICTPATUBHO-
npouenypHUn KOAEKC) Ta Kinbka cnpob noro posrmsay y BepxosHin Pagi, B YkpaiHi 4o uboro
Yacy afgMiHicTpaTMBHO-NpoLedypHe 3aKOHOAABCTBO 3aNULIAETLCA HECUCTEMATU30BAHUM i
PO3MOPOLLEHNM MO YUCIIEHHMX 3aKOHaX i, LLO FipLUe — MiA3aKOHHUX HOPMAaTUBHO-MPaBOBUX aKTax.

OcTaHHiMM poKamMu iges cucTemaTmsauii 3akoHO4aBCTBA NPO  afAMiHICTpaTUBHY
npoueaypy oTpvMarna HOBUW MOLUTOBX. 3 KOXHMM POKOM yCe HOBi AepXaBu SK €Bponu, Tak i
yCbOro CBiTYy NMpUMaloTb 3aranbHi 3aKOHW (KOAeKcu) Mpo aAMiHICTpaTUBHY mpouenypy, a B
NpaBoBi AOKTPUHI AepxaB-uneHiB €sponericbkoro Coto3y akTBHO 06roBOpHOOTL AOLIMBHICTb
yXBaneHHs 3aKOHOAABYOro akrta, B sikomy 6ynu © BuknageHi eguHi ctaHgapTu AianbHOCTI
ny6nivyHoi agmiHiCTpauii LbOro MiXaepXXaBHOro YTBOPEHHS. 3 L€l MeTOo rpyna npoBigHWX
HayKoBLiB, SiKi NpeacTaBnNanuy pisHi gepxasun-unedn €C, po3pobuna MogenbHi npasuna npo
agMmiHicTpaTuBHy npoueaypy €sponencskoro Cotosy.

ABTOpY Ha3BaHux MoaenbHUX NpaBun BKa3ylTb, WO NuLLe «iHHOBaLiNHA kogudikaLisy»
3aKOHOAaBCTBa NPO aAMiHICTPaTUBHY Npoueaypy BignosigaTMMe cydacHum notpebam po3suT-
Ky npaBoBoi cuctemu €sponericbkoro Coto3dy. Kogndikauis BBaXaTUMETbCS iHHOBALNHOL0,
AKWO HOBMM 3akoHOM Oyae BMpOBafXeHe €AVHE [MKepemno iCHYYMX MpWHUMNIB, KOTPI
3BMYaHO PO3MNOPOLLEHi B Pi3HWX 3aKOHax, NpaBunax Ta CyAOBMX NpeLeHAeHTax; Len 3aKkoH
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MOXe TaKoX MoAMdIKyBaTh iCHyHOYI MPUHLMMIM Ta NpaBuna i, SKWo HeobXxigHo, Ao4aBaTH HOBI.
MeTop iHHOBaUiNHOT KoAudikauil AacTb 3MOry ycyBaTu KOMi3il B iCHYHOUYMX 3aKkoHax Ta
3anoBHIOBATU NPOranuHn.

MpoaHanizoBaHO 3anpoBagXeHi B Pi3HWX KpaiHax cBiTy Mopeni kogudikauii 3ako-
HOOABCTBA MPO aAMiHICTpPaTUBHY npoueaypy, WO XapakTepusyTb obcAr Moro npaBoOBOro
perynioBaHHsA. 30Kpema, BWCBITNEHO 3akoHoAaBui nigxoau wWwoao ¢opMm  (iIHCTPYMEHTIB)
JianbHOCTI NyGnivyHOT agmiHiCTpauii, a Takox cTafin Ta eTaniB agMiHiCTpaTUBHOI npoleaypw,
SKi perynboBaHi KoaudikauinHUMW akTamu AepXaB i3 TpuBanuMm [OCBIOOM iMnnemeHTauil
LbOro 3aKOHOAABCTBA. AKLIEHTOBAHO, LLO 3MICT 3aKOHOO4ABCTBA NPO aAMiHICTpaTMBHY npoLe-
Oypy Mae r'pyHTyBaTWUCSl Ha 3aranbHOBM3HaAHMX NPUHUMMNAX BEPXOBEHCTBA npasa Ta Jobporo
agMiHICTpyBaHHS, i3 HACTYMHOK KOHKPEeTU3aUieto Y BignoBigHMx cybnpuHumunax dyHKLioHyBaH-
Hs1 Ny6nivyHoi agmiHicTpaLii.

MiacymoBytoun, HOBITHI €BponechbKi po3pobkn y ranysi agmiHicTpaTMBHO-NpoLEAYpPHOro
npaea MOXyTb i MalTb OyTWM BUKOPWUCTaHi NpW yAOCKOHANEHHi NpoekTy 3akoHy npo aami-
HiCTpaTUBHY npoueaypy, NpUnHATTA akoro BepxoBHa Paga YkpaiHum He nMOBWHHA Y Yeprosuii
pas 3aTaryeaTm.

Knrovosi crioga: agMiHicTpaTMBHa npouenypa, cucteMmartusadia, kogvaikadisa, koHconiga-
uis, obpe agmiHiCTpyBaHHS.
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lMpoaHanizoBaHO YyKpaiHCbke 3aKOHOO4ABCTBO | MDKHApoAHi KOHBeHLUii, paTudikoBaHi
YKpaiHolo, L0 CTOCYTbCA HETpaguLiNHUX TOBapHMX 3HakiB. 3'siCOBaHO, WO HEeTpaguuiliHi
TOBapHi 3HaKM y CydacHOMY CBITi CnyXaTb Yy SAKOCTi igeHTUdIKaTOpiB ANA BUPIBHEHHSA Pi3HUX
TOBapiB i mocnyr Ta cralTb yce Oinbll NOnMynsipHUMMW, OCKINbKM BUHUKAE notpeba B HecTaH-
OapTHUX pilleHHaX, aki 6 ganu 3Mory BuAINMTVW MPOAYKUi0 3i 3aranbHOi Macw. [locnigpkeHo
MDKHapOAHY MPaKTUKYy BW3HAYEHHS HETPaauUIHMX TOBapHMX 3HakiB, a TakoX niaxoan Ao
BM3HAYEHHS HeTpaguuinHMX TOBApHMX 3HakiB. [MpoaHani3oBaHO pilleHHA MiKHApOOHUX CYAIB
pi3HUX KpaiH, 0COBNMBOCTI MiDKHApOOHOrO 3aKOHOAABCTBA LIOAO HETPaAMUiNHMX TOBAPHMX
3HakiB. BusiBneHo, wo Hanbinblie HeTpaguUiHUX TOBapHMX 3HAKIB 3apeeCTpPOBaHO B KpaiHax
€ponewcbkoro cotody, CLUA, Asctpanii i AnoHii. BctaHoBNEHO, WO KiNbKICTb 3apeecTpoBaHNX
HeTPaaMLiNHUX TOBapHUX 3HAaKIB Y CBITi, 3 YCiX 3apeecTpoBaHUX TOBApPHWX 3HaKiB, CTAHOBWUTL
meHLwe 1 %, NpoTe iX KiNbKICTb CTPIMKO 36inbLUyETHCS.

Knro4osi crioea: icTOTHa BUPI3HEHICTb, ifeHTUdIKaLis, peecTpalisi, 3asiBHUK.

ToBapu 1 mociyrH, sIKi BHPOOJSIOTH (HAMArOTH) PI3HI MIAIPHEMIN, 3aBXKINA BIIpi3-
HSFOTBCS XapaKTEPUCTHKAaMH, O3HAKaMH, SIKiCTIO, Tomo. CIIo)KMBad ITOBHHEH TOYHO 3HATH,
XTO BHPOOHHK TOrO YHM IHIIOIO TOBAapy, XTO HAHA€ TI YM IHIN TOCIYIH, YAM Xapak-
TEPU3YEThCS TOW UM IHIIMKA TOBap (TOCIYTH), KUK TOBAp BUTIIHINIEC MPHIOATH, SKi
MOCJIYTH Bi3HAYAIOThCSA BHIIOK SIKICTIO. TOBapHiI 3HAKU CIyXKaThb y SIKOCTiI ilEHTH-
¢ikaTopiB I BUPI3HEHHS PI3HUX TOBapiB 1 mociyr. IloriasHyBIIM HA ICTOPIiIO PO3BUTKY
3aXUCTY TpPaB Ha TOBAapHi 3HAKH, MOXKHA CTBEPPKYBATH, IO TPaJHIIHHO TOBAapHI 3HAKH
CKJIQJIAJIUCA 31 CNiB, JIOroTumiB abo koMOiHanii 06ox. IIpoTe y nepion riobanizarii, my yac
301TBIICHHS] KOHKYPEHLIT Ha MIXXHApOJHOMY PHHKY TOBapiB 1 OCIYT, BUHHUKIIA IOTpeda B
HECTaHAAPTHUX PILICHHSX, AKi O Jajay 3MOTY BHUJIUIMTH CBOIO TNPOIYKIIO 31 3arajabHOi
Macy. BuKopHCTaHHS HETpaJWIiHHUX TOBAPHHUX 3HAKIB CTa€ BCE NOMYJSAPHINIHAM. Y
OUTBIIOCTI KpaiH 3aKOHOJABCTBO HE OOMEXKYE BHIIB TOBAPHHUX 3HAKIB, a JIUIIEC BKa3ye Ha
JIesiki yMOBH 200 0cOOJIMBI BUMOTH JI0 MTO3Ha4YeHb. OCKUTHKH HETPAAMIIIIHI TOBAPHI 3HAKH
BHKOPHUCTOBYIOTh 13 moyatky XXI cTOMNITTS, IX Maio AOCHIKEHO y BITUYM3HSHIN NPaBOBiid
niTeparypi. BUBYEHHSIM TIOCTaBIICHOTro MUTaHHSA 3aiimanucs A. Minnpyn [2], B. babenko
[1], C. Tapanenko [5]. Y MiXHapoaHiMH TiTepaTypi Iie muTanHs gociimkysam E. JIi, /1. Yo
[10], P. Kapanero [8], JI. Kenet [21] Ta inmi. Meta x wi€i myomikamii — 3’°scyBaTH, [Ki
TOBapHi 3HaKM MU MO>KEMO BIJJTHOCUTH JI0 HETPAAULIIHHUX.

B VkpaiHi BiiHOCHHH, 1[0 BUHUKAIOTh Y 3B’A3KY 13 HAOYTTSM 1 3/7iliCHEHHAM IIpaBa
IHTENEKTyalbHOI BJIACHOCTI Ha 3HAKU JUISL TOBapiB 1 MOCHYT, PeryiaoloTh LIUBiTBHMI
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KoZeKkc YKpaiHW, 3aKOHH, MpaBWia Ta MDKHAPOAHI JOTOBOPH YKpaiHW, 3romy Ha
000B’I3KOBICTh SIKMX Hajana BepxoBHa Pama Ykpainu, a Takox [lapu3bka KOHBEHIiS Ta
CiHramypchKuit IOTOBip.

BianoBigno no wactuHu 1 cT. 492 [{uBiNBHOTO KOAEKCY YKpaiHH: «...TOPrOBEJb-
HOI0 Mapkow (3HaKoM) Moxke OyTH OyAb-iKe MOo3HaueHHsS abo Oyab-ska KOMOiHaLlis
MO3HAYCHb, SIKI NPHUJIATHI I BUPI3HEHHS TOBapiB (MOCIYr), IO BHUPOOISIOTHCA
(HamaroThCs) OAHIEID OCOOOK0, BiJ TOBapiB (MOCIYT), IO BUPOOISIOTHCS (HAAAKOTHCSA)
iHIIMMHU ocobamu. TakMMH TO3HAYEHHSMH MOXYTh OYyTH, 30KpeMma, CJIOBa, JITEpH,
nrgpu, 300pakyBalibHI €IEMEHTH, KOMOIHAIIT KOIBOPiB» [6].

3akon Ykpainu «[Ipo OXOPOHY MpPaB Ha 3HAKH JI TOBaplB 1 TIOCJTyT» BU3HAYAE 3HAK
SIK TIO3HAYEHHS, 33 SKAM TOBApH 1 MOCIYTH OIHHUX OCi0 Bl,Z[plSHi[}OTLC}I BiJ TOBapiB i
MTOCITYT 1HIITHX 0016. To0T0, 3HaK TIOBHHEH JICHTH(IKYBATH TICBHI TOBApH /200 MOCITYTH
Ta (Qi3UYHY YK IOPUAWYHY OCOOY, 110 BHPOOJISIE IIi TOBapH 1/abo Hamae 11 mociayrd. Y
MMYHKT1 2 cTaTTi 5 1[bOoro 3aKoHY 3a3HAYCHO, 1110 «00’€KTOM 3HaKa MOxe OyTH Oynb-ske
Mo3Ha4YeHHs a00 Oyab-sika KOMOIHALlis T03HAYEHb, 30KpEMa, CJI0Ba, Y TOMY YHCII BIAacHI
iMeHa, JiTepy, nudpH, 300pakyBanbHi €IEMEHTH, KOJIbOPU Ta KOMOIHAIT KONbOpiBY [4].

Y LKYVY ta 3akoni Ykpainu «IIpo oXOpoHy mpaB Ha 3HaKU JUIsl TOBAPiB 1 MOCITYT»
HaBe/IeHO HEBUUEPIIHUM Nepertik N03HaueHb, SIKi MOXKYTh OyTH 00’ €KTaMU 3HAKIB.

3rinHo 3 myHKkTOM 1.4. [IpaBui ckiagaHHs, NOAAHHS Ta PO3IIISAAY 3asBKU Ha BUIAUY
CBijjolTBa YKpaiHM Ha 3HaK JJisi TOBapiB 1 MOCIYr, 00 €KTaMH MpPaBOBOi OXOPOHHU
MOKYTh OyTH TaKi 3HAKH: CIIOBECHI Y BUTJISII CITiB 200 CIIONTydeHb JIiTep; 300pakyBasbHi
y BUTISAI TpadigHUX KOMIO3HIINA OyIab-akux (OpM Ha TUIOMIWHI; 00’€MHI y BHIJISII
¢biryp y TppoX BUMipax; KOMOIHAIll BUIlle3a3HaUeHUX Mo3HaYeHb. CIIOBECHI, 300paxy-
BaJIbHI, 00’€MHI Ta KOMOIHOBaHI IO3HAYEHHS MOXXYTh OYTH BUKOHaHI y OyIb-KOMY
KOJIbOPI YW TIOEJHAHHI KOJNHOPIB. 3HAK MOXKe OYTH 3BYKOBHM, CBITJIOBUM, a TaKOX
KOJbOPOM YW MOEMHAHHSAM KOJBOPIB TOmO. Taki 3HAKM PEECTPYIOTh 3a HASBHOCTI
TEXHIYHOI MOXJIMBOCTI BHeCEHHsI X 10 PeecTpy Ta onpuitogHeHHs iHpopmMallii CTocCOBHO
ix peectpaii [3].

BinnosigHo g0 CiHramypchKoro JIOrOBOpPY MpO MpaBO TOBAPHUX 3HAKIB, SKUN
patudikyBana YkpaiHa, JlOTOBIpHI CTOPOHH, MOXYTb JO3BOJIUTH PEECTpALil0 HETpa-
JULIHHUX TOBAPHMUX 3HAKIB, HANPUKIAJA: TroNOrpaidHuX, PyXOBUX, MO3ULIMHUX Ta
3HAKIB, AKi CTAaHOBJSATH HE Bi3yajibHE MO3HAu€HHsS (3BYKOBi, HIOXOBi, CMAakoOBl1 3HaKH
tomo) [25].

OTxe, yKpaiHChbKE 3aKOHONABCTBO HE 3a00pOHSE PEECTPAII0 «HETPAJIHMIIHHUX
TOBapHUX 3HAKIB», MPOTE TaKi TOBapHi 3HAKH PEECTPYIOTh B YKpaiHi JOCHUTH PIJKO.
PosriissHeMo MiXKHApOIHUIA JOCBIJ peECTpallii «HETPATUIIIHHAX TOBAPHUX 3HAKIB

VY MiXHapOJHIA TPaBOBIM JOKTPHUHI, SK MPaBUIO, TEPMIH «HETPAIWIIIHHI TOBapHI
3HAaKW» OXOIUTIOE 3HAKW, KpiM CIiB, 00pa3oTBopuux abo0 CKIaJHUAX 3HAaKiB, SKi
BUKOPUCTOBYIOTh AJIs1 ifeHTH(]ikanii npomaykTiB abo mnocmyr. MixHapoaHe CHiB-
TOBapUCTBO, 30KpeMa International Trademark Association (mami — INTA) Bu3Haumio
TaKi OCHOBHI TUIH HETPAAMIIIHUX TOBAPHUX 3HAKIB: KOJBbOPHU Ta KOMOiHaMlii KOJIbOPIB,

¢dopma, 3ByK, 3amax, CMak, JOTUK. HeTpaauiiiiHi TOBapHi 3HAKW MOPIBHSHO 3
TpaaULitHUMU TPAIISIOTECS IOCHTD pinko. Y nepiox 19962012 pOKiB HeTpazmuiﬁHHx
TOBAPHUX 3HAKIB Oyno 3apeecTpoBaHO MeHure 1 %. IIpote B MiKHAPOAHOMY MpaBi
lHTCHeKTyaJILHOI BJIACHOCTI MOXKHa JOCHTH YacTO 3YCTPITH CIOPH CTOCOBHO
CHETPATUIINHAX TOBAPHUX 3HAKIBY [12].

1. Koavopu ma xombinayii koavopis. «Konpopu cami o co6i» (3 anra. Colours
per se) BCce YacTillle BUKOPHUCTOBYIOTh B SIKOCTI TOBapHUX 3HaKiB. AOW 3apeecTpyBaTH
TaKWii TOBapHWUH 3HAK, HEOOXiAHO, MO0 «KONip caM TO co0i» imeHTHdiKyBaBcs
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BUHSITKOBO 3 KOHKPETHHMH TOBapaMu a0o TOCIyramMu, 1 mo0 CIOXUBadi po3yMiuTd
KOJip fK iAeHTH(]IKATOp TOXOMKCHHS TOBapiB YW TMOCIYT. E€BPONCHUCHKUN CYJ
cipaseanuBocTi (3 anri. European court of Justice) y copasi Libertel (ECJ, Case C-
104/01, Libertel Groep BV v Benelux-Merkenbureau — mo3uBau XOTiB 3apeecTpyBaTH
OpaH)XEBUH KOJIp SK TOBapHUM 3HAK AJS TEJICKOMYHIKAIifHMX TOBapiB i1 NOCIYT)
BH3HAYWB, IO KOJIp SK TOBAapHUH 3HAaK Mae OyTH SCHMM, TOYHHM, CaMOJIOCTAaTHIM,
JIETKOAOCTYITHUM, 3pO3yMIJIUM, MIlIHUM 1 00’ ekTUBHUM. Ha mpakTuri e o3Havano, 1o
TaKUi KOJIp MO)ke OyTH 3apeecTpOBaHUi SIK TOBapHWH 3HAK y BHUIAJKY, SKIIO HOTO
BUpa3HicTh (3 aHrI. distinctiveness) Oyne moseneno [18]. ¥V CIIA me y 1985 pori 3a
pimeHHsM cyny kommaHis Owens Corning oTpuMaia IpaBO Ha BUKOPHCTAHHS
POKEBOT0 KOJbOPY SK TOBapHOro 3HaKy. A y 1995 pomi y cmpapi Qualitex Co. v.
Jacobson Products Co., Inc. cyn 3a3HaumB, IO KOJIp TOBapHOTO 3HaKy Ma€ MaTh
«ICTOTHY BHpI3HEHICTB», a TaKOX BKa3yBaTH Ha JDKEPENIO TOBAapiB, N0 SKHUX TaKWUH
TOBapHU 3HAK 3aCTOCOBYy€eThCs [13, c. 118; 26].

IIMono xoMOiHawii KOJBOPIB, TO OCHOBOMOJOXHUM € pillleHHs CyAy Yy cCIpaBi
Heidelberger Bauchemie GmbH (Case C-49/02 (ECJ June 24, 2004)). 3asBHUK XOTiB
3apeeCTPyBaTH TOBAPHUIL 3HAK JKOBTOTO i CHHBOTO KOJ‘[BOplB AKi 6yn1/1 KOPIOPATHBHUMH
KOJTbOpaMHu KOMIIaHil, s BUKOPHCTAHHS Ha YIaKOBIl M eTHKEeTIi TOBapiB. 3asBHHUKY
OyJI0 BiJMOBJIEHO Yy peecTpallii Takoro TOBAapHOTO 3HAKY, OCKUJIBKH OIIMC TOBapHOTO
3HAKy MOEJHAHHS KOJNBOPIB He OyB nocTaTHhO TouHMM. Cyll BH3HA4MB, IO 3asBKH Ha
KOMOiHaIii KOJhOPIB MarOTh MICTHTH: «CHCTEMAaTHYHE PO3TAIllyBaHHS acOIIHOBaHHX
KOJIbOPIB OHOMaHITHAM IIIJISIXOM». Takok 0yi10 3a3Ha4eHO, o HEOOXiTHO TaKOXK OpaTH
JI0 yBar" CyCIUIBHHU 1HTEpec i HaaMIipHO He OOMEXYBaTH NOCTYITHICTh KOJBOPIB IS
THIIUX MIPUEMINB, SKI TPOJAIOTh TOBApH a00 TOCIYTH OJHOTO 1 TOTO X THITY, SIK 1 Ti,
II0JI0 SKHUX MOTPiOHA peecTpartis [19].

VY 3akoHOJABCTBI SIMOHII, 32 3arajlbHUM NPaBUIIOM, KOJIp HE MOXe OyTH 3apeecTpo-
BaHUI SIK TOBApHUI 3HAK, OCKUIBKY HOMY He BUCTapyae BUpa3HOCTi (3 aHI. distinctiveness) 1
BiH caM 10 c00i He MOXe BiIPI3HUTH TOBAP, KUl OyB CTBOPEHUIT KOHKPETHUM BJIACHUKOM.
OnHak GibII IMOBIPHO, II0 KOJIip Oy/Ie 3apeecTPOBAHUIA K TOBApHUI 3HAK Y BUIIAJIKY, SIKIIO
BiH TOEJHAHMKA 3 IHIIMMH Koibopamu. OTxe, 3a 3aKOHOAABCTBOM MOHIT MOXIJIHBO
3apeecTpyBaTH sIK TOBAPHUI 3HAK KOMOIHAIIiI0 KOJIbOpiB [9, cT. 2].

2. Pyx. Takuif TUII TOBApHOTO 3HAKa OXOIUIIOE PyXOMi 300pa)KEHHS, AKi MOXYTh
MTOETHYBATH KOJIbOPH, 3BYKH W acTeKTH Iu3aiHy NMpoaykTy. HaliikaBimmm 1 HaiBio-
MIITUM MPUKIIAJIOM € TaK 3BaHi «aBepi JlamOopmxuHi». CripaBa Automobili Lamborghini
S.P.A.S Application. Tun ToBapHOTO 3HaKy OYB BH3HAUCHUH CyJOM sK «iHmUI». Cyn
BH3HAYUB, IO JBEPI PYXAOThCS HABKOJIO TIOBOPOTHOI OCi, SIKi pO3TalloBaHi, MO CYTI,
TOPU30HTAIBHO 1 MOMEPEYHO II0A0 HanpsMy pyxy. Ha mouatky XX cTomiTTS Taki aBepi
BHITYCKaJIK iHII BUpOOHUKH aBToMOOiIiB (McLaren, Bugatti, Ultima Ta iHmi), ane micins
TOrO, sIKk KoMnanisg Lamborghini Burpana no3os, Takuif TOBapHUI 3HaK [MOYaIl Ha3UBATU
«aBepi JlamOopmkuHi» [10, cr.312-313]. ¥V wmeil MOMEHT Takuii TOBapHMH 3HaK
oiuiitHo 3apeectpoBaHuil. B omuci g0 HBOro BKasaHO: «3HAK CKIANAETHCT 3
YHIKaJIBHOTO PYyXY, B SIKOMY BIAKPHUTO ABEpi aBTOMOOLIS. J[Bepi pyXaroThCsl MapasleNbHO
JI0 KOPITyCY TPaHCHOPTHOrO 3aco0y, ajie MOCTYIOBO I JHIMAIOTHCS HaJl TPAHCIIOPTHUM
3aco00M y mapanesbHe nojaoxeHHs» [20].

3a 3aKOHOAABCTBOM ABCTpaTii, JUIS peecTpailii TOBAPHOTO 3HAKY PyXy HEOOXiIHO,
o0 OyIo YiTke rpadidHe MpeaCcTaBIeHHS BCIX 0COOIMBOCTEH TOBAPHOTO 3HAKY PYXY Ta
OImHC Takux ocobnuBocTeil. [IpHuKkiamoM TOBapHOTO 3HAKY PyXy B ABCTpalii € peecTpa-
nidHUi HOMep ToBapHOTro 3HaKy Ne 848112 Bin 28 cepmas 2000 poky, 3apeecTpoBaHUN
UL «PYXOMOTO 300paKeHHS, /¢ YOpPHMI KBaApaT MeXye 3 JKOBTHM KBagpaToM i3
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3akpyriaeHuMu kyramu. bykeu Y, E, L, L mocnizoBHO 3’SIBIISIOTBCS B KBaapati. Takum
croco0oM, CKIIaIaeThes TIOCTIIOBHICTE pyXxy» [14].

3. @opma. Lleit Tin 3HaKY MOke OyTH TPUBHUMIpPHUM MOJAHHSM CaMOI'O NMPOAYKTY,
KOHTEHHEpOM 4 KOpoOKoro (Hampukiaj, mokonax Toblerone um namiit Coca Cola y
IUTSIIII) JUIS TPOAYKTY, ab0 apXiTeKTypHUM JIU3aliHOM Mara3uHy 4Yd BKa3iBHHKOM
(manpukinan, McDonald’s). Takuif ToBapHHII 3HaK HE MPOCTO MOBTOPIOE 3OBHIMIHIM
BUTJISIT BIZIOMOTO TpEAMETa, a MOBHHEH MAaTH HOBI Ta OPHUTIHAJIBHI XapaKTEPUCTUKU
30BHIIITHHOTO BUTIISY.

VY €BporneiicbkoMy COI031 3apPEECTPOBAHO BEIIMKY KUTbKICTh TOBAPHHUX 3HAKIB PYXY.
SAcuicte Oyno BHeceHo y cmpabi Koninklijke Philips Electronics NV v Remington
Consumer Products Ltd (Case C-299/99 (CEC 16 Bing 2002 uepBHs)), e OysI0 3a3HAYCHO,
10 3HAKH, SKi CKIIAIAI0ThCS JIUIIE 3 (POPMHU, sIKa € Pe3yIbTaTOM IIPHPOIU CAMUX TOBApIB,
abo 3 ¢opMH TOBapiB, sSKa HEOOXiAHA I OTPHUMAaHHS TEXHIYHOTO pe3yibTaTry, abo
(dopMmu, sKa Jae CYTTEBY IIHHICTH TOBapy, He MOXyTh Oyrh 3apeectpoBanmmu. (Lle
MOJIOXKEHHS 3r0I0M OYNO0 3aTBEpAXKEHO JIMpEeKTUBOIO PO TOBApHI 3HaKHU y cTarTi 3.1 (e)
— 3 anrn. «Trade Marks Directive Art. 3.1(e)». Omxe, musmka Coca-Cola migsrae
peecTparii Sk TOBapHUI 3HAK pyXy, a Tpurojgosa poropHa Oputsa «Philips» — Hi [11,
cr. L 299/27].

4. 3gyx. Taxuil ToBapHHUH 3HaK MOXxe OYTH YAaCTMHOIO MY3HUYHOTO TBOpPY, LITUM
MY3WYHHM TBOPOM a00 iHIIMM 3ByKOM. TakoX y JeSKHX BHIAIKax, BIH MOXe OyTu
BiITBOPEHHSM MOBCSAKICHHOTO 3BYKY. Y TaKWX TOBapPHUX 3HaKaX 3BYK BUKOHYE (DYHKIIIO
VHIKQJIBHOT ieHTHdiKamii OX0/pKeHHsT ToBapiB abo mociyr. et Tun HeTpaaumiiHuX
TOBapHHUX 3HAKIB y TOBCAKICHHOMY JKHTTI 3yCTpiTh Jserko. Hampukman, TakuMu
TOBapHUMH 3HaKamu € My3uuHi Jioro 20 Century Fox, AUDI, BMW, Nokia tune,
Samsung ringtone, Xbox, Playstation Ta inmii. B €BponeiickkoMy cor03i micis pillieHHS y
cnpaBi Shield Mark BV vs Joost Kist(case C-283/01) €Bpormelicbkuii cyn
cnpaBe/uIMBOCTi (3 auri1. European court of Justice) BusHauuB, 10 AJis peecTpallii Takoro
3HaKy NoTpiOHO, o0 Takuil 3HaK OyB BupasHuM (3 aHri. distinctive). ILle o3Havae, 1o
3BYKOBHI 3HAK PEECTPYIOThH 32 YMOBH, KOJU «BiH MOXE OyTHU MpeCcTaBiIeHui rpadidHo,
30KpeMa, 3a JIOMOMOrol o0pasiB, JiHIM ab0 CUMBOJIB, 1 IO BiH € SCHUM, TOYHHM,
CaMOJIOCTaTHIM, JIETKOJOCTYIHUM, 3pO3YMUIUM, MIIHUM 1 00’ekTuBHUM. Taki BUMOTU
JUIE TOBApHHUX 3HAKIB 3BYKY BBXKAIOTh JOTPHMAHMMH, Y BHIAQJKYy, SKIIO 3HAK
MPEICTABICHI HOTHHUM CTAaHOM, pO3AUICHMM Ha YacTHHH, 1 IIOKa3ye, 30Kpema,
CKPHUIIKOBHH KJIIOY, MY3WYHI HOTH, TIpH IbOMY, (opMa sSKOTOo BKa3ye Ha BiJIHOCHY
BEIIMYMHY 1, TPH HEOOX1THOCTI, 3HAKHW anpTepartii» [17].

VYV CIHA Trademark Trial and Anneal Roard (anram gaxuit norrmamaec cmonu
mom0 ToBapHuX 3HakiB) vy crupasli General Electric Broadcasting Co., 199 USPQ 560
BH3HAYMB, MIO: «3BYK MOXE CIY)KATH Yy SKOCTI TOBapHOTO 3HaKa B TOMY BHIIAIKY,
SIKIIO 3BYK MPOOYHXXye CBIOMICTh clyxada i MOB’A3ye Horo 3 jxepeiaoMm Aii uu
noxii» [27, cT. 1].

B Ascrpatii HeloaBHO OYB 3apeecTpOBaHUI TOBapHUi 3HAK 3BYKY «Tarzan’s yell»
(peecTpariiinuii HoMep ToBapHOro 3Haky 1480175, Big 14 Oepesus 2012 poky). 3asBka
Oyna noxgada Edgar Rice Burroughs, Inc., koMnaHicro, ska BOJIOAIC IIpaBaMU Ha KHUTHU
npo Tap3ana Enrapa Paiica beppoy3a. @akTu4HO, 11l TOBApHUM 3HAK 3BYKY € «KPHUKOM
Tapzanay. Kpim mporo, ctanom Ha kinellb 2012 poky B ABcTpaiii OyJio 3apeecTpoBaHO
me 38 ToBapHUX 3HAKIB 3BYKY [23, cT. 1].

5. 3anax. Xo4ya KOHKpETHI 3amaxd MOXKYTh OYTH IIOB’sA3aHl 3 KOHKPETHHMH
TOBapaMHM a0o IMOCIIyraMHM, HE BCl 3 HUX MOXKYTh OYTH 3aXHUIIEH] K TOBApHI 3HAKH, TOMY
0 BOHM € (yHKIIOHaTbHMMH. Hampukianm, 3amax map@ymiB BBaXaeTbcs (PYHKITIO-
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HansHuM. | y BennkoOpuranii 0y10 BiIMOBIIEHO B peecTpariii apOMaTHYHOTO 3HAKY IS
sgamenuTux naphymis «lllanens Ne 5» Ha Til mizgcTasi, [0 3amax [MOBUHEH BIAPI3HATA
OJIHI TOBapu BiJ 1HIIUX, a mapdy™m, TOOTO HOCIH 3amaxy, B [[bOMY BHIIQAKY € TOBAPOM
cam 1o co0i. OTxe, ToBapHHUI 3HAK BKa3zye Ha By ToBapy. Y CIIIA OyB 3apeecTpoBaHHiA
«3amnax KIHCBKOTO MOTY» JJIs IIKIPSHOI 00OMBKH Kpicesl aBTOMOO1IIB Mapku «MycTaHT,
a B €Bpom TeHICHI M’ SYMKH, IO MAalOTh «3amax CBDKOCKOIIEHOI TpaBu». Cepen
3apeeCTPOBAHMX apOMATHYHUX TOBAPHMX 3HAKIB € TaKi, SK CTPUIM IS I'pU B IapTc 3i
«CWJIBHUM 3allaxOM TipKOTO TIMBa» 1 aBTOIOKPHUINKHA 3 «KBITKOBUM apoOMaroM, IO
Harazaye TposHay» [12].

VY cnpasgi Ralf Sieckmann v. Deutsches Patent-und Markenamt (Case C-273/00 (ECJ
Dec. 12, 2002) Himenpkuii denepadbHuid TAaTEHTHHH CyJ BH3HAYMB, IO XOYa
TEOPETHYHO TOBApHUI 3HAK 3amaxy OyB 3JaTHHW BHUPI3HATH IOCIYTH 3asBHUKA Bill
IHIIMX, WOTO MOXHA TMPEICTABUTH Y TpapiuHOMY BHUTIAAI. CBpPONCHCHKHNA CYI
cnpaBeuymBocTi (3 aHri. European court of Justice) Takok 3a3HauuB, MO B IOMY
BUMNAJAKy OyJI0 HEIOTPUMAHO MOJOXKEHHs cTarTi 2 JIUpekTHBM MpO TOBapHi 3HaKku (3
anrn. «Trade Marks Directive»), ne 3a3HadeHo, 1m0 3amax Mae OyTH BiATBOpPEHUH
XIMIYHOIO (POPMYJIOI0, a TAKOXK Ma€ OyTH onucaHui cioBamu [16].

6. Cuax. e BU TOBapHUX 3HAKIB MOXE 3aCTOCOBYBATHCS JIMIIIE 10 TOBAPiB, HE 10
nocnyr. Y kpaiHax €Bponu, a Takox y CIIA, nns peectpaiii cMakoBOro TOBapHOTO
3HaKy HEOOXiJHO He JIMIIEe MaTH PiBeHb BUPI3HEHOCTI (3 aHri. distinctiveness), a me i
TOYHUI cnoBecHWi omuc. [IpoGiemMol0 1LOr0 TOBApHOTO 3HAKY € Te, IO B JCSIKUX
BHITaJKaX JyXXE€ BaXKO BH3HAYUTH HATYypalbHUH CMaK MPOAYKTY YW PEUENTYpPH,
npuiiHATOI BUpOOHHMKOM. IIpoTe, 3 iHIMOro OOKYy, HaBiTH SKIIO CMaK HE 3aXHIICHHUN
peeECTpalli€ro TOBAPHOTO 3HAKY, BiH (PEIenT) € CyBOPOK KOMEPIIHHOI TaEMHUIICH. Y
KpaiHax beHiinrokcy 0ys10 3apeecTpoBaHO JeKiIbKa CMaKOBUX TOBApHUX 3HAKIB, OJTHUM 13
HUX € «taste of liquorice» (cMak makpwiti) [22].

B Ascrpamii Trade Marks Office (opran, skuii 3aliMacThbCsl PEECTPALIICI0 TOBAPHUX
3HAKIB) 3a3HAYMB, 110 CMaK, X0Y 1 MIMAJa€ MiJ BU3HAYEHHS TOBAPHOI'O 3HAKY, aje€ Ba)KKO
BM3HAYUTH, K CMaK a00 MOXKE CIIY>KUTH U1 PO3PI3HEHHS TOBapiB 3asBHMKA. lle yacro
MO’Ke He OyTH IPaKTHYHUM [ KiieHTa (oOupaTu ToBap 3a cMakoMm). OTke, Ha KiHElb
2015 poky B ABcTpatii He OYJI0 3apeccTpOBaHO YKOJHOIO TOBAPHOIO 3HAKY cMaky [15].

7. Jomux. ToBapHM 3HAK JOTHKY TAKOX MOJKHA 3aCTOCOBYBATH JIUIIE JO IIEBHOIO
TOBapy, a He 10 mocayr. CIpHIHATTS IIEBHOIO TOBAPY Ha JOTHK MOKE OyTH BUPIZHEHUM
(3 auru. distinctive), mpoTe Taki BUMAIKK TPAILISIOTECA piako. Ile MOXKINBO, SIKIIIO TOBap
Mae ocoOiMBe BIOMUyTTA Ha OOTHK (HAIPHKIAL, OCOONHMBMII BHI TKAHWHH, TOIIO).
Ilepmmii ToBapHMil 3HaK DOTHKY OYB 3apeectpoBannii vy Himeyunni (UNDERBERG in
Braille (German Reg. No. 30259811, Mar. 12, 2003)). Lleit ToBapHuii 3HaK IpU3HAYEHUN
JUTSL BUPI3HEHHS HA JIOTHK aJIKOTOJILHUX 1 0€3aIKOTOJIBHUX HAIO1B HiMEIbKOi ¢ipmu [24].

Y CHIA, y pimenni no cnpasi American Wholesale Wine & Spirits, Inc.’s cyn
BHU3HAB TOBAPHHM 3HAKOM JOTHUKY «OKCAMHUTOBO TEKCTYpPOBaHI IOKPUTTS Ha TOBEPXHI
mwsiimku BuHa» (U.S. Reg. No. 3155702, Oct. 17, 2006) [7, cT. 2-3].

Hatomicte, B ABcTpatii >KOJTHOrO BUMAKy PEECTpAIlil TOBAPHOTO 3HAKY JOTHKY Ha
IIeH Yac HE BHUSIBJICHO.

Tox, MOXHa 3pOOUTH BHCHOBOK, IIO iCHye JOCUTh BEIIMKa KUTBKICTh 3apeecTpo-
BaHUX HCTpaIII/II_III/IHI/IX TOBapHUX 3HAKIB Y p13HI/IX KpalHax cBiTy. X04a OUTBIICTh KpaiH
CBITY € Y4aCHUKaMH MIXKHApPOJIHUX KOHBEHIIIH, ane i BHyTpmme 3aKOHOZ[ABCTBO PEryIIioe
MMUTaHHS TIPABOBOTO PETYIIOBAHHSA Ta 3aXUCTy HETPAAMIIMHUX TOBAapPHUX 3HAKIB.
HaiiGinpiie HeTpaauIiiHIX TOBAPHUX 3HAKIB 3apEECTPOBAHO B KpaiHax €BPOIEHCHKOTO
Coto3y, CIIIA, Ascrpanii i SmoHii.
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Ha cyyacHoMy etam 3poctae morpeba y HECTaHIAAPTHHUX PIMICHHIX, TOMY

BHKOPHUCTaHHS HETPIMIIHHUX TOBapHUX 3HAKIB B YKpaiHi, IUIs BUIUICHHS CBOET
IpoAyKLii 31 3aranbHOi MacH, CTPIMKO 30inblIyBaTuMeThesl. ToMy, MpoaHami3yBaBIIU
MDKHapOAHUM JOCBiA, MOXKHA 3pOOUTH BUCHOBOK, 1110 3T0JIOM 1 B YKpaiHi MUTaHHS 100
3aXHMCTy HETPAAULIIHUX TOBAPHUX 3HAKIB CTaBaTUME BCE OUIBII aKTYalIbHUM.
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DETERMINATION OF NON-TRADITIONAL TRADEMARKS:
UKRAINIAN LEGISLATION
AND INTERNATIONAL EXPERIENCE

O. Hyrych

Ivan Franko National University of Lviv,
Universytetska Str., 1, Lviv, Ukraine, 79000,
e-mail:ohyrych@kentlaw.iit.edu

The article is dedicated to non-traditional trademarks. The author justifies the urgency of
non-traditional trademarks research in Ukrainian law and international practice. The author
analyses trademarks as source that identifiers by distinguishing the goods and services of one
person or company from those of another.

Traditionally, trademarks have consisted of a word, a logo or a combination of both. The
mark may consist of word or words that are invented or that do not describe the goods or
services that are the subject of the trademark application. A mark may also include letters,
numerals or combinations of both. A logo may be an abstract design, a stylization or a simple
reproduction of everyday objects or images.

Over time, other elements besides words, logos and graphic designs have come to serve
as identifiers of the source of goods or services, thus serving the function of marks. These are
called nontraditional marks. The level of protection such marks receive varies among
jurisdictions; what is considered a protectable «nontraditional mark» in one jurisdiction may not
be granted any protection in another. Thus, the author analyses international practice in
countries where registration of non-traditional trademarks is the most numerous.

Non-traditional marks, as well as traditional marks, must be registered in order to receive
protection according to most World legislations. Non-traditional marks were rare, due either to
the impossibility of applying for such a mark or the risk of being denied in registration due to
the need to prove acquired distinctiveness.

Many jurisdictions provide some form of protection to nontraditional marks. Most
commonly protected are product designs, packaging and product configuration, which are
collectively referred to as trade dress. By contrast, the registrability of color, sound, scent,
taste and touch is not uniformly recognized around the world.

The main types of nontraditional trademarks are: color or combination of colors, motion,
shape, sound, scent, taste and touch. The largest number of non-traditional trademarks are
registered in the European Union, USA, Australia and Japan.

The author analyses Ukrainian legislation concerning non-traditional trademarks. As in
many countries, Ukrainian legislation does not exclude the possibility of registration of non-
traditional marks. The Ukrainian legislation provides the possibility of registering different types
and combinations of designations in addition to word, graphic and three-dimensional marks
and another types of marks.

Keywords: distinctiveness, identification, registration, applicant.
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YOK 347.1

O3HAKH TA CTPYKTYPA
OUBIJIBHO-ITPABOBOI HOPMH:
OCHOBHI METOJOJIOI'TYHI 3ACAJIA

A. Pomanrok

Bepxoenuii Cyo Yrpainu,
eyn. I1. Opauka, 4-a, Kuis, Ykpaina, 01043,
e-mail: berestova@scourt.gov.ua

JocnigpkeHo 03Haku i CTPYKTYPY LMBINbHO-NPaABOBOI HOPMU K HOPMU MPUBATHOMO npasa.
MpoaHanizoBaHO cneundiyHi 03HaKW, MPUTaMaHHi BMHATKOBO LMBINbHO-NPaBOBUM HOpMaM,
BM3HAYEHO CNiBBiAHOLLEHHS MiXX LMBINbHO-NPaBOBMMIW HOpMaMy Ta HOpMamm ny6nivyHoro npasa,
NpoBeAeHO X PO3MEXYBaHHS. PO3rnsaHyTO KOHUEMUii TPUEenemeHTHOI Ta [OBOENeMEHTHOI
LMBINbHO-NPaBOBOI HOPMK Ta CHOPMYNLOBAHO BACHI BUCHOBKM LLOAO MEPCNEKTUB iCHYBaHHS i
3aCTOCYBaHHS ABOENEMEHTHOI LIMBINbHO-NPaBOBOi HOPMMU.

Kntoyosi criosa: uMBinbHO-NpaBoBa HOPMA, O3HaKa, HOPMATUBHICTb, hOpMasibHa BU3HaYe-
HICTb, CUCTEMHICTb, MOriYHa CTPYKTYpa HOPMMW, rinoTesa, ANCMOo3MLis, CaHKLiS.

[IpoGileMa BW3HAYEHHS TOHATTS Ta CrENU(IYHUX O3HAK HOPMHU TpaBa sK (yHja-
MEHTAJIbHOT KaTeropii npasa 3aBxu Oyiia MpeMeToM yBard 3 00Ky BUCHHX IPaBO3HABIIIB.
Ile oOyMOBICHO HEOJHO3HAYHVMH I PI3HOMAHITHUMH HAyKOBHUMH TIUTOJAMH TIpO i
TIOHSTTS Ta 3MICT SIK TIEPBUHHOI YaCTKH (TIEPBUHHOTO IEMEHTA) CHCTEMH TIpaBa.

AHaNOrYH1i BUCHOBOK MO’KHA 3pOOHTH 1 TIPO LIUBLIBHO-IPABOBY HOPMY (SIK B HOP-
MH TIpaBa B IJIOMY) Ta 1i 03HAKH, a/PKE CyYacCHI MiXOI¥ IO BU3HAYCHHS, O3HAK, CTPYKTYPHU
Ta JIOTIYHUX B3a€MO3B’SI3KIB MDK I[MBUIBHO-TIPABOBOI0 HOPMOIO M IHINMMMM MpPaBOBUMHU
KaTeropisiMH, CBiTIaTh PO MOCTIHHUI PO3BUTOK HAYKOBOTO 3HAHHS Y I[bOMY HAIPSIMI.

[TaniBHUM MIiIXOAOM IIE 3 YaciB PaJsSHCHKOTO MEpioly IOCTae CHUCTEMHHUM abo
CHCTEMHO-CTPYKTYPHHI, Y MEXKax SIKOT0 MPAaBMWIBHE 3’ ICYBaHHS 3MICTY HOPMH B IIPOIIECi
FOPUIMYHOI JTISUTBHOCT] 3aJICKUTh BiJl PO3YMIHHA 11 O3HAK, CTPYKTYPH Ta TPU3HAYCHHS
HOpMH. X0Ya CUCTEMHO-CTPYKTYPHHH IMiJIXiJl € CIIaAIIWHO0 TpaBa paJsHChKO1 J00H, Ha
ChOTOJIHI BiH HaOyBa€ OCOOJIMBOTO 3HAYCHHS CTOCOBHO aHAIi3y, 30KpeMa, IHMBUILHO-
MpaBOBOi HOpMH. Ha HaImI morusiz, me 1moB’s3aHo 3 JHHAMIYHIM PO3BHTKOM CHCTEMHOTO
MUCJICHHSI Y TIPaBOBiH cdepi CyCHiIbCTBA, MO OCOOJMBO aKTyalbHO JIJIS ITMBUILHHX
BIIHOCHH, aJlK€ OCTaHHI I'PYHTYIOThCSl Ha 3acajaX JUCIO3UTHUBHOCTI, aBTOHOMIi BOJIi,
CBOOO/IM JIOTOBOPY Ta 3a JOMOMOTOI0 MPIOPUTETHOTO JUCIIO3UTHBHOTO METOAY PeryJIto-
BaHHS [UX MpaBoBigHOCHUH. TOOTO, BiMIIYKAHHS IMBUIBHO-TIPABOBOI HOPMH, SIKOIO
CTOPOHHU BPETYJIOIOTh YKJIaJeHI HUMHU BiTHOCHHH, B pa3l iX BIICTymy BiA 3arajbHO-
BHU3HAYEHOTO TMpaBHWJa MOBEHIHKH, € JOCHTh MOIIUPCHOI0, B YOMY MPOSBISETHCS
MPAaKTUYHE 3HAYCHHS CUCTEMHO-CTPYKTYPHOTO MiXO.y.

JlocmipkeHHs 03HaK Ta CTPYKTYPH IUBUILHOI HOPMH TIpaBa B KOHTEKCTI 11 PyHKIIiO-
HAJILHOTO MPU3HAYCHHS HAOyBae OCOOJMBOI aKTYaJIbHOCTI TaKOX y 3B’SI3KY 3 JOCIIIKEH-
HSIM 3aKOHOMIPHOCTEH HHBUIFHO-TIPABOBOTO PETYJIIOBAHHS, HOPMATHBHOTO KOHCTPYIO-
BaHHS [IMBIUIBHO-TIPABOBUX IMPHITUCIB, & TAKOX B3a€EMOJIIT IIUBIIIBHO-TIPABOBHUX PETYJISTOPIB
Mk co0oro. Taka B3a€MOOOYMOBJICHICTh TOSICHIOETBCS HEPO3PUBHOIO EIHICTIO KaTeropii
CHCTEMH U CTPpYKTypH. [IMTaHHS CTPYKTYpH HUBLIFHO-IIPABOBOI HOPMH CIPHSE TIEPCTBO-
PEHHIO i7IealIbHOTO (a0CTPaKTHOTO) MpaBa B OUIBII CTPYHKY 1 JIOTIYHO BUBIPEHY CHCTEMY
LBUILHOTO 3aKOHO/ABCTBA, MO A€ MOXIIMBICTh BIOCKOHAJICHHS HAYKOBOT'O 3HAHHS IIPO
LUBLUIHHO-TIPABOBY HOPMY.

© Pomantok 4., 2016



A. PomaHtok
82 ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2016. Bunyck 63

JocnimpkeHHsT TOPEBOMIOIINHOI, paJsSHCHKOI Ta Cy4acHOi NOKTPUHH A€ IMiJICTaBH
CTBEPJUKYBATH, IO B HAYIl YKPaiHCHKOTO IUBIIBHOTO IpaBa JOTENEp BiJICYTHE €IUHE
0ayeHHs 110JI0 03HAK LMBIIBHO-IIPABOBOT HOPMHU Ta ii CTPYKTYpH.

ITpo6nema MOHATTS Ta O3HAK HOPMH IIpaBa 1 LUBLIBHO-NPABOBOI HOPMU B Pi3HMIA yac
Oyna TpeaMeToM JOCTI/DKEHHS TaKMX BITUYM3HSHHUX Ta 1HO3EMHHX IIPaBHHKIB, SIK
C. Anexkcees, B. babae, M. [baiitin, B. M. bapanos, I'. B. ®@. I'erens, I'. Kenbzen, M. Kenb-
MmaH, A. Komnomiit, H. Kopkynos, H. Ky3nenosa, €. Miuypin, O. Mypamms, I1. Henbaiino,
B. Hepcecsnu, M. Pa6inosuy, O. CkakyH, M. Ci6inboB, P. Credanuyk, A. TonH Toro.

OkpiM TOTro, TEepeBaKHa YacTHHA 3TaZloK y HAYKOBIH JIiTepaTypi Mpo O3HAKU |
CTPYKTYpPY LIUBUIFHO-IIPABOBOi HOPMH B IIMBUIFHOMY IIPaBi 3BOJUTHCS IO BUOKPEMIICHHS
1 KOHKPETHOT O3HAKH KPi3b MPHU3MY MPOSIBY ITi€] 03HAKH NPU NPAKTUIHOMY 3aCTOCYBaHHI
HOPMH YH ii CKJIaJI0BOi (HOPMATUBHOT'O TIPHUITUCY) Y JOTOBIPHiM ab0 CyIOBi¥ MpakTHIIi,
a00 BiIOYBAETHCS MPOCTa KOHCTATAIIS €JIEMEHTHOTO CKJIAy Pi3HUX IUBIILHO-TIPABOBHX
HOPM, OJTHAK ITIJIICHOTO OadeHHS 1010 O3HAK TaKol HOPMHU y IIUBUTLHOMY TpaBi YKpaiHu
IpoBeIeHO He OyII0.

Y KOHTEKCTIi JIOCII/PKEHHSI €IEMEHTIB CTPYKTYpH Ta CYKYIHOCTI O3HaK, SIKi XapaKTepu-
3YIOTh HI/IBIJ'ILHO—HpaBOBy HOPMY, MeH010 1Ii€i CTATTi € PO3KPUTTS O3HAK IUBLILHO-TIPABOBOT
HOPMH SIK HOPMH HAIlIOHAILHOIO TMPUBATHOTO NPaBa 3 YPaxXyBaHHAM ocobnmBocTer i
3Micty. O06’ckmom IOCTIDKEHHsI y TIONAHIA CTaTTi BHCTYNATUME CYTHICTh IUBUIGHO-
MPaBOBOi HOPMH Ta il CKJIaAOBi, a OE3MOCEpPEIHIM HpeoMemom — 3arallbHOTEOpEeTHYHA i
[MBLUTICTHYHA JIOKTPUHA, aKTH [UBLUTHHOTO 3aKOHOIABCTRA, CY/I0BA IIPAKTHKA TOIIIO.

[{uBiabHO-TIPaBOBA HOPMA TIOCTA€E TIEPBUHHOIO KIITUHHOIO CTPYKTYpPOIO, CBOE Pifl-
HUM «aTOMOM)» IIMBUIBHOTO TIpaBa SK CHCTEMH 1 Tayly3i: HOpMa LUBIIHHOTO IpaBa €
KIHIIEBOIO TPAaHUYHOK CHUCTEMHOIO YacTKOI (€JIeMEHTOM) CHCTEMH, OCKIIbKH He
MOTJIMHAE B cOO1 1HIII IMiJICHCTEMH, ajie Ma€ BHYTPINIHIO OOYIOBY (TinoTe3a, JTUCIIO3H-
Iist, caHKIisg Tomno). OTke, caMa 1mo codi HopMa IpaBa TaKOXK € CHCTEMOIO, a BiTHOCHO,
HATPUKIIAM, IHCTUTYTY MpaBa — MiICHCTEMOIO.

OTxe, K OCTaHHIN 1 OJHOYACHO NEPBUHHUN HEMOJUIBHMM Ha aTOMapHOMY piBHI
€JIEMEHT CHUCTEMH IMBIIFHOTO MpaBa, MpaBOBa HOpMA HaJiIeHA yciMa BIACTHBOCTIMHU
CHCTEMH TIpaBa i caMe 4epe3 HopMy IpaBa, B TOMY YHUCII IIUBIIbHY, OYyeThCS IPABOBHI
IHCTUTYT, MiTrany3b, Iady3b, Ta BPEIUTi-PEIIT — BiIOYBA€ThCS IIIICHE MPABOBE PETYIIIO-
BaHHS [IUBUIBHUX BiTHOCHH.

Hopmamu mpaBa peryiroroTh HaWBaXIIMBIII CYCIUTBHI BIIHOCHHH, 1 BiJl TOTO, SKHM
crocoboM Y B siKii (hopmi BiIOyBaeThes 1€ PETYIIIOBAHHS, 3ICKUTH 1 caMa MOXKIIUBICTh
BHUKOHAHHS 3aBJIaHb, JUIS peai3allii SKHX CTBOPEHI BiANOBiaHI HOpMU. DakTHYHI CYCITUTBHI
BIZITHOCHHH, sIKi IMiJJISTAlOTh MPABOBOMY O(OPMIICHHIO, 00’€KTUBHO MOTPEOYIOTh JIOTTIHOL
BIIMTOBIZTHOCTI CTPYKTYPH TPABOBOT HOPMH 11 BHYTPILIHINA CTPYKTYPi 1 TOCHTH <GKOPCTKOY
BH3HAYAIOTh XapaKTep 3B’SI3KY Ta KUIbKICTh CTPYKTYPHHUX €JIEMEHTIB HOPMH.

[{uBinpHO-TIpaBOBa HOPMaA € PI3HOBHJOM IIPABOBOi HOPMH, a TOMY HAJiJICHA yciMa
03HAaKaMU, TIPUTAMAHHUMH 1i, 3 ypaXyBaHHSIM MEBHUX CICIU(PIYHIX OCOOIMBOCTEH, SIKi
€ XapaKTePHUMU BUHSITKOBO JJIs1 HOPM MIPUBATHOTO IIPaBa.

Po3misinaroun npaBoBy HOpMY SIK CHEIM(IYHUI BUI COLIATBLHOT HOPMH, 3aYBAXKHMO,
0 Ha BIAMIHY Bii IHIIMX COLIaJILHUX HOPM, 30KpeMa MOpalbHHUX, MpaBOBa HOpPMa
XapaKTepU3YeThCs CIEM(pIKOI0 came MpaBa, a He TUIbKY MOPAIBHICTIO UM IHIIUMH CyC-
MUTBHAME JO3BOJIAMH Ta YMHHUKaMH. Tak, MeXi MOPaIbHUX HOPM € 3HAYHO HIMPIIAMH,
HDK MEXI IIPaBOBHUX HOPM, a caMe: MOPAJBHICTh CTaBUTh (TP SIBJISE) JIO TIOBEIIHKH OCi0
OUTBIINI BUMOTH, HDK TPaBO, OCKUIBKH HHU3Ka i, 110 CYBOPO 3aCYXKYETHCS MOPAJLIIO,
MOXXYTh HE OTPHMYBATH BIIIOBIIHOTO MPABOBOTO 3aKPIIUICHHS YU PO3IISAAY. 3 IHOTO
TIPUBOAY AOIUIEHIM BOadaeThes Te3a M. KopeBoi, cTOCOBHO TOTO, 1110 TIPaBO HE CTaBUTH
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32 METy OXOIIUTH IPABOBOI0 DETJIAMEHTAIEI0 yci 0e3 BUHATKY BYMHKHA Ta B3aEMO-
BITHOCWHHM JTFOJICH, CBIIOMO HaJaro4d y 0araThOX BHIIQJKaX caMiil TpPOMaJChKOCTI Ta
CTBOPEHUM HEI0 HOPMaM MOpaJIi pojib €MHOTO PETYNIATOpa noBeAiHku [21, c. 117].

IMommproBaTn Ail mpaBa Ha BYMHKH, IO PETYJIOIOTHCS MOPALIIO i HE ITiUISAraroTh
MPaBOBOMY BILIHBY, OyBa€ He TUIbKU HE AOLWIBHO, ane i mkixiueo. Lle o3Hauae, OB s3y-
BaTH JIIO/Iel TPaBOBOIO (hOPMAJIBHICTIO TaM, e HEMae y bOMY HOTpeOH, MOKIIaAaTH Ha HUX
MPaBOBY BIAOBIJATBHICTh, Y TOMY YHCIIi 1 CYJJOBY, 32 HE3HAUHI aHTUCYCILIBHI Aii, BIAHOCHO
SIKMX JIOCTaTHBO, HANIPUKJIIa[l, 0aThKIBCHKOTO UM TOBAPUCHKOTO BILIMBY [26, c. 32].

VY cyyacHii FOpUAMYHIN Haylll BU3HAYCHA IE€BHA CYKYIHICTH 3arajlbHHUX O3HAK,
MpUTaMaHHUX yCcIM MPaBOBUM HOpPMaM, NpUITMCaM OE3BITHOCHO 10 iX Tamy3eBoi
HAJIeKHOCTI Ta BUHATKOBO ITUBIIHBHO-IIPABOBHM HOpPMaM, sSIKa BUPI3HSE TX 3-TIOMIXK 1HIITHX
COIIaJIbHHUX, Y TOMY YHCIII MOPATBHUX HOPM.

[Tepmioro 03HaKO OyIb-IKOi HOPMH TIpaBa (HE3aJeKHO Bill TOTO, WACTHCS TIPO
MpUBaTHE UM IyOJIiYHE IPaBO) € Te, 10 BOHA CTAHOBUTH HPAGUIO NOBEOIHKU NEBHO20
coyianvHozo cyd’ekma.

IHmmMu crnoBamu, Oy/ib-sKa IpaBoBa HOpMa € MepeyCciM eTaloHOM, CTaHAAPTOM YH
3pa3KoM, II0 MICTUTh y €00l ieanbHy MOJIeNb MOBEIIHKH cy0’ekTa Ta ii yMOBH. Y
LUBUIBHO-TIPABOBUX HOPMaX TakKHi CTaHAAPT abo0 3pa3ok MOJISrae y TOMy, IO BiHOBIAHI
HOPMH SIBJISIIOTH COOO0 MPABUJIA MOBEAIHKY Cy0’ €KTIB IMBIIBHUX BiAHOCHH.

XapakTepHOI 03HAKOI LUBLILHO-NPABOBOI HOPMH, SKa € MPUTAMAaHHOIO 1 1HIIUM
MPaBOBIM HOpMaM OyIb-SKOI Tairy3eBOi HAJIEKHOCTI € ¢hopmanvha eusnaueHicms, sKa
BHpPaXEHa B TOYHOCTI HOPMATHBHOTO TPHITUCY 1 HOTO 3aKpIIUICHOCTI Y HOPMATHBHHUX
MPaBOBHUX aKTaX BiMNOBIAHOI CHCTEMH 3aKOHOJABCTBA, NMPUHHATHX YIIOBHOBAKEHUMHU
JIep)KaBHUMH OpraHaMH, IO BiJIPi3HSE MPABOBY HOPMY BiJI IHITUX COIIAJIbHUX HOPM, SIKi
HE MarOTh TaKOTO CTYIEHs (hOpMalli30BaHOCTI.

Ha nymky B. Cupux, hopmaibHa BU3HaYEHICTH HOPMH TIpaBa, MepelyciM o3Hayae (haxt
3aKpirIeHHs ii 3MICTY MMCBMOBHM JIOKyMEHTOM (HOPMaTHBHHM ITPAaBOBUM aKTOM), BUIIAHUM
KOMITETEHTHHM OPraHOM JepiKaBH, IT0CaZ0BOI0 OCOOOI0 YM IHIIMM YIIOBHOB)XEHUM Opra-
HoM [38, c. 122]. IlponoBxyroun chopMoBaHe MonepeaHiM aBTopoM OadeHHs, B. Kosnos
JIOTIOBHUB HOTO THM, «II0 HOPMH IIpaBa (OPMYIIIOIOTECS B ODIIIHHMX IOKyMEHTax y
BUIJISAZl TOYHHX 1 JOCUTH AETaJli30BaHUX MpaBuil...» [9, c. 181-182].

IMTpu oMy O. UepaaHiieB, KOMEHTYIOUH O3HAKY (POPMaJIbHOT BU3HAYEHOCTI MPaBo-
BOI HOPMH, JOXOIWTH CIYITHOTO BHCHOBKY MIOAO (POPMAJBHOCTI MpaBa 3araloM «K
HEe0OXI1THOT SKOCTI MpaBa y poJii peryisiTopa CyCIiJIbHAX BiJIHOCHH, 110 Ma€ BU3HAYAIbHE
T IBUIIICHHS POJIi Ta COMIAIbHOT IIIHHOCTI ITpaBa B IPaBOBiil nepxkasi» [44, c. 19].

VY IUBIIBHO-PABOBUX HOPMaX O3HaKa ()OPMaJIbHOI BU3HAUEHOCTI, HA HAITy JTYMKY,
TOJIATAE Y TOMY, IO He Oy/Ib-sIKe TPABUIIO TIOBEIIHKYU Cy0’ €KTIB IUBLILHOTO MpaBa MOXKe
BBXaTUCSI HOPMOIO, a JIMIIE Te, sIKe HaOylo Takoi BH3HAYEHOCTI 3Ba)kKalo4y Ha dyac,
3BHYai Ta MOpaJIbHI 3aCajyl CyCHUIbCTBA.

Takox O. UepnaHueB CTBEpIKYeE, IO 3a JIONOMOTOK HOPM TNpaBa, YWCIICHHI
cuTyalii 3BOIATBCS 10 €MHOI IOPUANYHOT (POPMYIH 1 BCTAHOBIIIOETHCS €IMHA MOJIEIb
MOBEIHKY HEBU3HAYEHOI'O KOJa Cy0’ €KTIB y KUIbKICHO HEBU3HAUCHMX CHUTYyauisx [44,
c.21]. I3 momepenHboi O3HaKM BiH BUBIB HACTYIHY O3HAaKy IpaBOBOI HOPMH —
Hopmamuenicms. O3HaKy HOPMATHBHOCTI TPaBOBOi HOPMHM BHOKPEMIIIOIOTH e
O. Hagen, O. Ky3HeroBa Ta nieBHOIO Mipoto I. MaHBKOBCHKHA. Y Oy/b-Kiii HOpMi TIPOSIB
HOPMAaTHBHOCTI MOJIATAE Y 11 npedcmasHuybKo-00068’13K060My Xapaxmepi.

BoaHouac BBakaemo, 10, HA BIIMIHY BiJ TPaBOBUX HOPM IHIIUX Tady3ed IMpasa,
03HaKa HOPMATHBHOCTI Y IMBUIBHO-TIPABOBHUX HOPMAaX TPOSIBJISETHCS Y JCIIO BiJMiH-
HOMY BUTJISIII.
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OCKUTbKM IMBUTbHE TPaBO € 0a30BOI0 Tany33l0 TMPHUBATHOTO IpaBa, IUBLIBHO-
paBoBa HopMa 3 ii (hopMaTbHO-BH3HAUEHUM XapaKTEPOM, PO3KPUBAETHCS Y MTOJIOKESHHSIX
HOPMAaTHUBHOTO aKTa MUIAXOM 3aKPIIUICHHS IEBHUX HOPMATUBHUX MPHIUCIB, SKi
PO3KpUBAIOTH ii 3MICT, MEXi Ta MAXOAH J0 ii 3acTocyBaHHs. OKpiM TOro, Ha BiIMiHY Bif
3aCTOCYBaHHs HOPM ITyOJIIYHOTO TpaBa, HEAOTPUMAHHSI HOPM IUBUIBHOTO MPaBa, HABIiTh
IMIEpaTUBHUX (32 BUHITKOM aOCOJIOTHO IMIIEPAaTUBHUX), MEPEBAXHO HE 3YMOBIIIOE
000B’SI3KOBOTO 3aCTOCYBAHHS 3aXOJiB NPUMYCOBOI'O JIEpXKABHOIO BIUIMBY, Iependade-
HUX 3aKOHOM, X04 1 IPUITYCKae iX 3aCTocyBaHHs [22, ¢. 23].

Tak, 3rigHO 13 HOpMamMH 0a30BOi Tairy3i MyONIYHOrO TpaBa — KPHUMIHAIBHOTO,
CKOEHHS BH3HAYCHWX y HUX i CIPHUYMHIOE O0OB’S3KOBE JIEpKaBHE IEepECIiayBaHHS
(KpiM YITKOTO TEpeNiKy MiACTaB JUIsl 3BUTBHCHHS BiJl KpUMIHAJIBHOI BiIOBITAIBHOCTI),
sIKE CTOCOBHO BHHHOT 0COOH, 3aKIHYYETHCS, K MTPABHIIO, TOKApaHHAM Y BUTJISAAI OOBUHY-
BaJBHOTO BUPOKY cyny. OTKe, MPUMYyCOBi 3aXOAM IEPKABHOTO BIUIUBY Y KpUMiHAJb-
HOMY TIpaBi IPHUCYTHI 3aBK/IH.

Ha BigmiHy Bifi KpUMIHQJIBHOTO YM MOJATKOBOIO, y IIMBUIBHOMY IIpaBi BiACYTHii
MeXaHi3M 000B’3KOBOTO 3aCTOCYBAHHS 3aX0/[iB YIIOBHOBKEHUMU JICPIKABHUMH OpraHa-
MU [IMBIJIBHO-IIPABOBOT BiANOBIJAIBHOCTI IO MOPYIIHUKIB 3araJIbHUX MPaBUJI MOBEIHKY,
BCTaHOBJICHHUX JEPKaBo0. Jl0 NUBLUILHO-NPABOBUX BIMHOCHH HE € 3aCTOCOBHUM MpPUH-
LIUI MEeXaHi3M HEB1IBOPOTHOCTI MoKapaHHs [22, c. 24].

Po3rmsiaroum MBLIBHO-TIPABOBY HOPMY SIK HOPMY MPHBATHOI'O MpaBa, BapTO 3BEPHYTH
yBary i Ha TaKy O3HAKY, AK HOX00)CeHHA Hopmu. IHIIIME crioBaMu, OyIb-sIKy HOpMY IIpaBa
BCTaHOBIIOE a00 CaHKINIOHYE JeprkaBa. Takuit miaxin O0yB chopMyIbOBaHUIA 11Ie y PaTHCh-
KHH TIepioJT 1 3ATMINAEThCS aKTYalTbHUM J0Tenep y cdepi myOIIikHOro npasa.

OpHak IIbOTO HE MOJKHA OJHO3HAYHO CTBEPKYBATH 100 HOPM IIPUBATHOTO IIPaBa.
Ha mymky M. Ci0inboBa, «IIprBaTHE MPABO SIK CYNEPraiy3b OXOILIIOE OJTHY JIUIIIC TaTy3b —
[MBIJILHE TIPABO 1 € MOBHICTIO TOTOKHUM Homy» [36, c. 134]. Came B IMBIIbHOMY TpaBi
JIOTTYCKA€EThCS TTOXO/KEHHSI 000B’A3KOBHX NPUIHUCIB HE TIIBKW Bif Jep)KaBW, a W BiX
IHIIUX Cy0’€KTiB, AKi BHU3HaueHi y uyactuHax 3 Ta 4 cr. 6 LIK Vkpainu: «ctopoHu B
JIOTOBOpi, a TakokK 0co0a, sika BUYMHSE OJHOCTOPOHHIN MPABOYUH, MOXKYTh BiJICTYIMUTH
BiJl MOJIO’)KEHb aKTiB LMBIIBHOTO 3aKOHOJABCTBA 1 BPEryNIIOBaTH CBOi BiTHOCHMHH (200
BHU3HAYUTH HACIIJKK OJHOCTOPOHHBOTO IIPABOYMHY) Ha BIACHHUA po3cym». MoxHa
noroguTuchk i3 3. POMOBCBKOIO, IIO y MOMEHT ICTOTHOTO PO3BUTKY CaMOperyJisiii
[IUBITBHUX BIIHOCHH, «HOPMH JIOTOBOPY, 3TiJTHO 3 SIKUMH CTOPOHHU BiJICTYNAIOTh BiJl
TTOJIO’KEHB 3aKOHY, MalOTh BBAKATHCS HOPMaMH IMBIILHOTO TIpaBay [15, ¢. 42].

OTxe, Ha BiIMiHY BiJl Cy0’€KTHOTO CKJIaJy MPaBOBOTO PETYJIIOBaHHS ITyOIIYHUX
BiTHOCHH TpPAaBOBE PETyNIOBaHHS LWBUIGHUX BITHOCHH XAPAKMeEPU3YEMbCA 0Oazamo-
cy6’ekmuicmio i camopezynosanusam [25, c. 157].

Cy0’exTaMH ITPaBOBOTO PETYJIIOBAHHS IMBUILHUX BIIHOCHH € HE TIJIBKHU JIepKaBa B
0co01 opraHiB Jep>kaBHOI BIagu Ykpainu — BepxoBHa Pajga Ykpainu, a Takox y BUIaj-
kax, nependadeHux cr.4 LK VYkpainu, IIpesunent VYkpainu, Kabiner MiHicTpiB
VYkpaiHy, iHII OpraHu JepXKaBHOI BIagu YKpaiHHU, opraHu Biaau ABTOHOMHOI Pecry6-
niku KpumM, ane i «HecKiHYeHHAa MHO>KMHA CaMUX CY0’€KTiB TaKUX [UBUTBHUX BiJIHOCHUH —
YJIeH1B TPOMaJISTHCHKOIO CycHinbeTBay [32, ¢. 39].

CTOCOBHO cucmemuocmi SIK O3HaKH, siKa NpUTAMaHHa yCiM IPaBOBUX HOpMaM,
OJTHAK HAWOULIBIN IUTICHO Ta SICKPaBO MPOSBJIICHA CaMe Y IHMBUILHO-TIPABOBHUX HOpMaXx,
HaBEIEMO HACTYIHI apryMEHTH.

[{uBiBHO-TIPaBOBI HOPMH ICHYIOTH 1 3aCTOCOBYIOTBCS, SIK ITPABUIIO, HE BIIOKPEMIICHO —
KOXKHa cama 110 co0i, a KOMIUIEKCHO, B acolliallisX, y CKIaJi IiJIMX TPaBOBHX 1HCTHTYTIB Ta
MacITaOHIMMX EIEMEHTaX CHCTEMH IIUBLILHOTO TIpaBa — IMiATamy3sx.
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JIuHaMiYHUI PO3BUTOK CYCIIJIBHHMX BITHOCHH Ja€ MiJICTaBH KOHCTATyBaTH HEMOB-
JIUBICTh 3aKOHOAABIIS aJCKBATHO, BYACHO 1 MOBHOIO MIpOI0 HAJIC)KHO BPETYJIHOBYBATH
HOBI CyCIIJbHI BITHOCUHM Yy cepi MalHOBOro 0O0Iry NUISIXOM CTBOPEHHS HOBHUX
paBoBHX HOpM. He3Bakarouwm Ha icTOTHE PO3IIMPEHHS 0a3u UBUIBHOTO 3aKOHOIABCTB-
Ba, IIpH 3aCTocyBaHH1 3HAYHOI KUTBKOCTI IMBLILHO-NIPABOBUX HOPM Bi0YBA€THCS 3aCTO-
CYBaHHS iX i3 3aCTOCYBAHHSM aHAIIOTI] K 3aKOHY, TaK i Ipasa.

Jlns nporo y NUBIJIBHOMY TIpaBi iCHYIOTH Tak 3BaHi CHCTEMOYTBOPIOIOYI CIeIiali3o-
BaHi HOPMU TpaBa, 70 SKUX MEpeayciM HalleXaTb HOPMU-IPUHLIUIH, HOPMHU-Ae(iHiLii.
Came 1i HOPMH AOIOMAararTh CIPaBeUIMBO Ta OE3KOH(IIKTHO BUPIIIUTU IOPUIUYHY
CHTYyallil0, 3aCTOCOBYIOUM HOPMH IIMBIJIBHOTO MpaBa y CYKYIHOCTI SK IUIIXOM
BpaxyBaHHsI KOHTEKCTY, TaK i MIJIIXOM HETIPSIMOTO BCTAHOBJICHHS IIPABOBIX HOPM.

BuknaneHe nepekoHye y ciymrHoOCcTi BUCHOBKY O. PHuoroBoi, 1o 3aBnaHHs MpaBo-
BOT HOPMHU (8 moMy wuci i yusinbHo-npagosoi. — A. P.) monsrae B ToMmy, 00 BUPIIIATH
FOPUIMYHY CHTYAIIiI0 BIIITOBIIHO /IO IEBHUX MPaBOBUX NMpUHIUMIB [35, ¢. 57].

I3 cHcTeMHICTIO SK O3HAKOI IMBIILHO-TIPABOBHX HOPM TICHO TIOB’Si3aHa I1HIIIA
O3HaKa — IX creuianizauis.

Crerianizanisi HOpM IpaBa € TOJIOBHUM IHTETpallifHUM YMHHUKOM Y CHCTEMi IpaBa.
KoxxHuii eneMeHT MOXe iCHyBaTH JIMIIEe HaOyBarOul MEBHUX CIELU(IYHUX 0COOIMBOCTEH,
BUKOHYIOUHU TIEBHI (PyHKIIT, HEOOXiAHI A1 e(heKTUBHOTO (hYHKI[IOHYBaHHS BCi€l CUCTEMHU B
uiiomy. CripaBe/UTUBUM € 1 3BOPOTHE — came creuiaiizaiisi, pyHKIIOHATBHICTh, BU3HAYAE
POJIB OYB-SIKOTO CHUCTEMHOTO SIBHIIA, B TOMY YUCHi HOpMH Tipasa [18, c. 99].

3o0kpema, y pa3i 3HHKHEHHS y CHCTeMi MEBHOro ejleMeHTa (HOpMH TpaBa i3
JIOTIYHOIO CTPYKTYPOIO) i3 HEOOXiJTHOW HOMY (YHKIN€I0, 3HOBY IOYMHAETHCS MPOIEC
JudepeHITiamii eJeMeHTIB 3 TOJaNbIINM BiIIIyKaHHIM Ta 3aKPIiIICHHSIM HEOOXiTHOTO
eJIeMEHTa, KU TIOMIIIYIOTh Y TIEBHE MicIie y cucteMi [1, c. 49].

To6To mpaBo3acTocyBad BiANIYKYeE iHITY HOPMY (HOPMATHBHO-TIPABOBHIU IPHIIUC),
sIKa TIOYMHAE (HYHKIIIOHAIBHO B3aEMOJISITH, CTBOPIOIOYH HOBI 3B’S3KH 13 BXKE ICHYIOUNMH
eneMeHTamu. CaMe y IIbOMY MPOSIBIISIETHCS MPOIEC 1HTErparlil yciX eJIeMeHTIB CUCTEMHU
IIpaBa, YKPIIUIIOeThCs (YHKI[IOHANbHA AU(EpeHIialis, YuM 3a0e3MneuyeThCs PeryisTHB-
Ha # OXOpoHHa (YHKIII HOPM TpaBa, SKi BIUIMBAIOTh, 30KpeMa, Ha PO3MEXYBaHHS W
NpU3HAYEeHHS IMBIUIBHO-TIPAaBOBOI HOPMH, il CIIPSIMOBAHICTH, IO, BiIMOBIJHO IO3Ha-
4aeThCs 1 Ha CTPYKTYPHIit TOOYI0B1 HOPMH.

Mix IMBUIBHO-IPAaBOBUMHM HOPMAaMH iCHye PO3MOALT IX HpHU3HAYEHHS: OAHI HOPMU
TIOUIUPIOIOTHCA HA YCi IHCTUTYTH IMBIUIBHOTO MPaBa, 3BaYKAlOUM HAa aOCTPAKTHICTH 3aKpill-
JICHHS TIPAaBWJI TIOBEIIHKH (HOPMU-TIPHHIIMITN), 1HIII — BBOIATH 3a00pOHM (3a00pOHSIOUYH
HOPMH), TPETi CIPSIMOBaHI Ha BPETYJIFOBAHHS KOHKPETHOTO BHY JOTOBIPHOTO 3000B’sI3aHHS,
KEpYyIOUHCh 1X (aKyTbTaTHBHUM XapaKTepoM Ta MPH3HAYECHHSIM. 3ayBa)KUMO, IIIO0 BU3HA-
YeHHS MIIXOMIB JI0 CHeIiaiizalii MUBUIBHO-TIPABOBUX HOPM 32 CBOIM TPH3HAYCHHSM €
AKTYaJIbHOIO HAYKOBOO MTPOOJIEMOIO 1 TOTPEOY€E OKPEMOTO ACTATEHOTO AOCIIKEHHSI.

Bukiagene mae mincraBu 3poOHTH BUCHOBOK, IIIO TIPABOBY HOPMY BapTo posrisaTH
SIK CrieuivHmii BU COLianbHOI HOPMH, KA 3-IOMDK HHX (30KpeMa MOPAJILHHX) BHPI3-
HSETBCST TUM, IO (OPMYETHCS TPAaBOM, a HE MOPAIBHICTIO YH IHIIMMH CYCIUIBHUMH
JI03BOJIAMH T4 YHHHUKaMH.

CTOCOBHO CTPYKTYpH IIpaBOBOI HOPMH Ta LMBUIGHO-IIPABOBOI HOPMH 30KpeMa, TO Y
3aralbHOHAYKOBIH JTepaTypi 3a3Ha4deHo, IO JCTEPMIHYIOUMI BIUTMB Ha HEl MAlOTh THIIL, Pif,
BUJ CYCIUTBHUX BITHOCHH, SIKI BOHA PETYIIIOE, @ TAKOX Y4AaCHUKH Takux BimHocuH [30, c. 110].

SIk mepBUHHA KJIITHHA CHCTEMH LIMBUIBHOTO ITpaBa, LMBLILHO-IIPABOBA HOPMa caMa 10
€001 TAKOXK € CTICIU(IYHOIO CHCTEMOIO, IO CKIATAETHCS ASKUTHKOX JIOTIYHO TIOB’I3aHUX MK
COOOI0 €JIEMEHTIB Ta XapaKTePU3YEThCS CTAMMHU 3B’S3KaMH MK HUMH, a BigTak y ii
CTPYKTYpi BiZIoOpaKaeThCst 00 €KTUBOBAHW pe3ysIbTaT MIEBHUX CYCIUILHUX BiJIHOCHH.
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CrtpykTypa HOpMH TIpaBa, 3a Bu3Ha4deHHsIM B. [lepeBamoBa — MOHSTTS CKIIQJHE, TOMY,
00 Horo 3po3yMiTH, HEOOXiTHO, HacaMIiepes], BKa3aTH Ha ii ocodmmsi o3Haku [30, c. 111].

Hatomicte [O. JKumiHcbkuil mifg CTpyKTyporo NIpaBOBOI HOPMHU pPO3IIISAAE, SIK
MIPaBUIIO, JIOTIYHY (OPMYITY, IO CIPHUSE KpalIOMy PO3YMIHHIO MpaBa B LIIOMY, 1 OKpe-
MHUX TPABOBUX HOPM, SICHOMY iX BHKIAany y [...] HOPMATHBHHX TPAaBOBHX aKTax,
MIPaBUIBHOMY 3aCTOCYBaHHI B »kuTTi [ 10, c. 8].

Ha mincraBi npoBeneHoOro aHamily MO3Ullii MPeACTaBHUKIB 3arajbHOi Teopii npasa,
A. Markux M CTPYKTYpOIO TPABOBOI HOPMHU PO3YyMi€ JIOTIYHY MOJETb, IO CIPHIE
KparmoMy MposBy IpaBa 3arajioM Ta OKPeMHUX IPaBOBUX HOPM, SICHOMY iX BUKJIAICHHIO Y
3aKOHI Ta HOPMATHBHHX aKTax, MPaBHIILHOMY 3aCTOCYBaHHI Ha nipakTuii [24, c. 107].

Ha nmam mornsa, ans ¢opMyBaHHS ILUTICHOTO YSBJICHHS CTPYKTYPH IHBIIBHO-
MPaBOBOT HOPMH JIOIIJILHUM y0adyaeThCsl 3BEpPHEHHS JI0 HaJI0aHb Teopil MpaBa CTOCOBHO
CTPYKTYpPH HOPMHU TIpaBa B IUJIOMY, ajpke ii 3700yTKH, Oe3nepedHo GopMyrOTh MiaX0au
JI0 PO3YMIHHSI CTPYKTYPH IMBUILHO-TIPaBOBOI HOPMH IIpaBa.

V¥ 3aranbHiit Teopii mpaBa cOPMOBAHO ¥ MEPEHECCHO HA IPYHT OKPEMHUX Taly3eBUX
HAYK JIBI KOHIICTIIIT pO3yMIHHS CTPYKTYpH HOpMH mpaBa. [lepiia 3 HUX oTpuMaia Ha3By
TPUENEMEHTHOI», Jpyra — <«JBOENEMEHTHOI». Jluckycii Mixk mHOpubiuHHKaMu 000X
KOHIEMIIH He MPUIMHAIOTHCS BXKe He Teplle AecATIITTs [25, c. 182—-184].

BpaxoByroun Te, 10 NUBLTBHO-TIPABOBI HOPMH HAJIEKaTh O HOPM IIPHBATHOTO
IIPaBa, sIKi XapaKTepH3YyIOThCs MEBHOK CBOOOI0I0 Cy0’ €KTIiB MpH X 3aCTOCYBAaHHI, aHAJI3
3araJJbHOTEOPETHYHNX MIIXOMIB 10 BU3HAYCHHS CTPYKTYPH LUBLIEHO-TIPABOBOI HOPMHU
HEOOXI1THO MMPOBOJIUTH 3 YPaxXyBaHHSM ITHX OCOOJMBOCTEH.

TpaguiiifHO TPaBO3HABIII MOJCIUTIO TPABOBOI HOPMH BU3HABAIHM €IHICTH TPHOX
B3a€EMOTIOB’I3aHUX EIIEMEHTIB: TIMOTE3H, AUCIO3UINT Ta caHkii. [Ipyu mpomy, rimoresa
(bikcye yMOBH JIii, IpaBWIa TIOBEIHKH, JUCIIO3UIlIS BUKJIAJA€ caMe TIPABUIIO, a CaHKITis
BKa3ye Ha HACHIJKH TMOPYIIECHHS IUCIO3WIii. Bka3aHy KOHCTPYKIIIO II¢ Ha3WBAIOTh
JIOT1YHOI0 CTPYKTYpOIO HOpPMH», a00 JOridHO HOpMOIO [37, c.287], OCKUIbKH Yy
OIMBIIOCTI BUMAAKIB TPHUEIEMEHTHa HOpMa He 30iraeTbCsi i3 TEKCTOM HOPMATHBHUX
MPABOBUX aKTIB Ta BIITBOPIOETHCS LUIAXOM JIOTIYHOTO aHajizy. €IHICTh TilOTE3H,
JUCIIO3UIIIT Ta CaHKII1 BigoOpaXkae i JIOTiKy mpasa.

Taki moryigaau BUCIOBIIOBaNIH, 30KpeMa, C. AJleKceeB y NEsSKUX HOro mpaigsix (He
OCTIOPIOIOYM TIPU LIbOMY HAsBHOCTI i JBoeneMeHTHOT HopMmu) B. babaeB, A. Benrepos,
O. Jleiict, B. Hepcecsnn, I1. Henbaiino, B. IlepeBasio, B. Cupux, O. CkakyH, B. Xpo-
maHrok, JI. SIBuy Ta iHmI BueHi.

BoaHowac mpuOIYHHKYM OKPECIEHOTO IMMiIX0Ay BKa3YIOTh TaKOXX Ha MOXKIIHBICTB
BHOKPEMJICHHSI U YEeTBEPTOrO CTPYKTYPHOTO €JIEMEHTa, SKHUM, Ha OYMKY 30KpeMa
C. AnekceeBa, € Ta YaCTHHAa HOPMH, II0 BKa3ye Ha KOJIO PETYIHOBAHMX BiIHOCHH a0 Ha
ix cy0’ekTiB, a 3 morsny A. [lironkina # 3. IBaHOBOT — TijIbKK Ha cy0 e€kTIB [2, . 57; 13,
c. 35;26,c. 185; 31, c. 180].

®dakT TOMiHYBaHHS KOHIICTIIIT TPUEIEMEHTHOI CTPYKTYPH MPAaBOBOI HOPMH KOHSITA-
TyBaB A.IloasKOB i Haromocus, W0 OUIBIIICTh YYEHUX, BIAJAIOUM JAHUHY IO3UTH-
BICTCBKiM TpaaMiii MpaBOPO3yMiHHS, BiZICTOIOIOTH OOOB’SI3KOBY TPHEIEMEHTHY CTpPYK-
Typy INpPaBOBOi HOPMH, KOHIICTIIIO SIKOI B ICH Mepiof PO3BUTKY IOPHIUYHOI TyMKH
MO>KHA BU3HATHU JIOMiHYIOYO0I0 Ha TepuTopii Ykpainu it Pocii [33, c. 47].

AHaJI3yl0uu TMIOXOAH JI0 CTPYKTYpH IMBUIBHO-TIPABOBOT HOPMH Yy JOKTPHHI,
B. benos [7, c. 101] Bka3ye Ha OCHOBOITOJIOKHUKIB KOHIICIIITIT TPUEIIEMEHTHOT CTPYKTYpH
npaBoBoi Hopmu C. ['omyHchkoro ta M. CTporoBuya, siki 3a3Havyaid, IO ITiJCTABOIO
po3pobnenHs Takoi koHuenmii € te3a B. JleHiHa, 3rifHO 3 SKO MpaBoO € HImo 0e3
amapary, 3AaTHOTO MPUMYIITYBaTH 10 TOTPUMaHHS HOPM Tipasa [6, c. 251].
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[Hmumit cydacHuii Oimopychbkuit JocimigHUK M. MaHbKOBCHKHH TakKoX MiATPUMAaB
npumnyineHHs B. benora, sike, Ha WOro AyMKy, HE IM030aBlieHE MiJICTAaB 3BaKAlOYHW Ha
CTABJICHHS FOPUIWUYHOI HAyKH pPaIsIHCBKOrO Tmepiony a0 BHCIOBIB B. Jlenina, siki
pO3TIsiAaNM K IHCTPYKIS 10 HEYXWJIBHOTO BUKOHAHHS, a ICTUHHICTD iX 3MICTy B3arani
HE MiJJaBajd CYMHIBY, 1O CyTi BHU3HaBalM akciomMaTuuHOw. TOX, yci HayKoBi
JOCTI/KEHHsI, TIpoBeAeHl y cdepl mpaBo3HABCTBA, Maiu OOOB’SI3KOBO CITUPATHUCS Ha
npati B. JIeHiHa, 4oro HeyXHIbHO AOTpUMyBanucs [22, ¢. 29].

AHAaJOTIYHY TYMKY CTOCOBHO TIiJICTABH BBEICHHS B TCOPETHIHY HAYKY TPHEICMEHT-
HOl CTpyKTypu TmpaBoBoi Hopmu BucioBuB O.Uepmanies, SKHi 3ayBaXuB, IO
C. l'onmyHcbkwmii 1 M. CTporoBUY OYEBUAHO, KEPYBAJIHCS THM, 1110, SKIIO BXE ICHYIOTh
TPH TEPMIHH, SKi MMO3HAYAIOTH €JIEMEHTH HOPMH IpaBa, TO MAIOTh OYTH 1 TPU €IIEMEHTH
HOPMH, a TOMY JOIUIBHO MiAMPaBUTH TMOMISIA Oyp)Kya3HUX IOPHCTIB Ha CTPYKTYPY
HOPMH TIpaBa, II0 B PAASHCHKUH MEpioll pO3BUTKY IOPHINYHOI HAYKH, Ha HAITy AYMKY,
OyJIO OJHHMM 13 YMHHHKIB YCIIXy HAayKOBHX POOIT, ajie, HA Kajib, HE MAJIO IijJ] cO00r0
JificHO HayKkoBoro oOrpyHTyBaHHS [45, c. 53].

[TpuXUIBHUKY BU3HAHHS TPUCIEMEHTHOT'O CKJIaly HOPMU IIpaBa BBAXKAIOTH CAHKIIIIO
HEeBiJl'’€MHOIO YaCTHHOIO HOpMHU. 3a Bu3HadeHHAMHU 0. XKUIMHCBKOTO, CaHKLiA €
CaMOCTIiHIM eJIeMEHTOM HOpMH, 0e3 siKkoi1 ocTaHHs € 6e3cuiioro [10, c. 44]. ©. DaTkynin
TAKOXK 3ayBaXKUB, IO CAHKIIS € IMAHEHTHUM €JICMEHTOM HOPMH IpaBa, SIKUH BU3HAYA€E
Mipy 11 AepskaBHOTro 3a0e3neueHHs. Jlani, 3a Cy/PKeHHSIM aBTOpa, OCKUIBKU BUIU Ta MipU
pi3HHX 3a0e3nevyBabLHUX 3ac00iB, 0e3 sSKMX HOpMa Tepectae OyTH TNPaBOBOIO, iX
«J103yBaHHS» MICTHTBLCS Y CaHKIIi, TO Oy/Ib-Ka HOpMa TpaBa MOBUHHA MaTH SIK OJWH 13
3aKOHHUX €JIEMEHTIB BJIACHOI CTPYKTYpPH CaHKIIito [42, c. 59].

OpnHak BucnoBmoBainy W iHmI aymkd. Tak, O.lodpde ta M. Illapropoacekuii,
BH3HAYAIOUM, 110 OyAb-fKa HOpMa MpaBa 3a0€3MeUyeThCS ICPKaBHIMU OXOPOHHHMU
3aX0JIaMH, JTOIYCKA€E BIACYTHICTh CAHKIIIH y MPaBOBUX HOpMaX, MOSICHIOIOYH 1€ THM, 110
BOHH MOXYTh OXOPOHSTHCS IUISXOM CAHKIIH IHIIUX HOPM abo 3a JOMOMOTO0 YCi€l
cucremu mpasa [14, c. 157-160]. bimsbky no miei mosumii 3aiimae FO. Kyapssues, 3a
TBEPIKEHHSIM SAKOTO «CaHKIi€l0 3a0e3nedeHi yci HOPMH MpaBa, 1 I[e pe3yabTar
CHCTEMHOCTI IIpaBa, B3a€EMO3B’ 3Ky Ta B3aeMOJii MpaBoBuUX HOpM» [17, c. 82].

Hatomicte O. JIeHcT po3risiiae CaHKINIO HE SK CKIAJ0BY YaCTHHY OKPEMO B3STOT
HOpPMH MpaBa, a sK HEeoOXimHwii ii aTpuOyT, ajpke HOpMA MpaBa CTAHOBHTh HE CyMYy
MpaBWJI TOBEAIHKYM (JMCIO3MINISA), YMOB 1i 3aCTOCYBaHHS, HACIHIIKIB I1X TMOpPYIICHb
(cankmist). HopMa mpaBa TOTOXKHA JMCIIO3UINI, a TIMOTe3a Ta CAHKIlSA € aTpuOyTaMu
HOpMH mipaBa [19, c. 21].

Mix TiM, sk BiysHauuB C. AJIeKceeB, aTpUOYT — 1€ BXKE HE CTPYKTYpHA YacTHHA, a
BJIACTUBICTH HOPMHU. Y 3B’SI3KY 3 ITUM, BBOKAE aBTOP, TEPMIiH «aTpHOYT» HE 30BCIM BIAITHIA,
aJDKe, HANpHKIaJ, TimoTe3a SIK FOPUIUYHUN (DaKT 00’€KTUBHO ICHYE HE3aJIekKHO BiJ
JIMCTIO3UIIIi Ta TiepedyBae 3 HEK y MPUYMHHO-HACTIJKOBUX 3B’S3KaX, a TOMY HE MOXe
CKJIQIaTH OKpPeMy MpaBoBY HOpMy. [IpH 1bOMY, TOpSJ i3 TPHUEIEMEHTHOKO JIOTIYHOIO
HOopMOtO C. AJICKCEEB BHUOKPEMHB TOHATTS «HOPMA-TIPUIKCY — TEPBUHHUMA JIAHIFOT
HOPMATHUBHOI CUCTEMH, MPSIMO BUPAKEHUH Y TEKCTI HOPMATUBHOTO akTa. Hopmu-npumucu
CKJIaIaroThCs 13 IBOX OOOB’A3KOBHX €JIEMEHTIB — TIMOTE3X 1 AMCHO3MIIII, a00 TIIMOTE3H 1
caHkIii. BoHM MOXyTb OyTH ABOX BUIB: PETYJSTUBHI (IIPAaBOBCTAHOBIIOIOYI) Ta OXOPOH-
Hi. Y peryasTHBHUX HOpPMax JAPYTHMM €JIEMEHTOM € JIHCIO3HUIlS (PABUIIO MOBEIIHKH, IO
BKa3ye Ha MpaBa W OOOB’S3KM YYaCHHKIB TPABOBIJHOIICHHS), 2 B OXOPOHIOBAHUX —
CaHKIIiS (Jep>KaBHO-TIPUMYCOBHH 3aXiJl 10 IPaBOIOPYIIIHUKA) [2, ¢. 63].

3okpema C. Bparyce Ta I. CaMOIIeHKO 3a3Hayalid, MIO CAHKIS JA€ 3arajibHy
IOPHONYHY OLIHKY TOMY BHIY HENPaBOMIpHUX IisiHb, 32 BYMHEHHA SKHX BOHA
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3acTocoByeThes [29, c. 205]. Ha myMKy BueHHX, CaHKIIiS SK CKJIaJI0oBa YaCTHHA HOPMH
TpaBa PO3BUBAETLCS ¥ YTBOPIOETHCS JEIIO 1HAKIINE, HIXK TiOTe3a Ta aucnosuis. [licns
iXHBOTO YTBOPEHHS HOpPMY IpaBa JOMOBHIOIOTH CAHKI[i€l0, sIKa CKOpille BimoOpakae
3arajbHy CYCHUJIbHY BOJIIO, HIXK TPAAMIIil, 1[0 CKJIAIUCS Y CYCHUIBCTBI BIPOJIOBXK TPUBA-
JIOTO TIepioJly, X04a OI[iHHE BU3HAYEHHS CAHKIIM MPaBOBUX HOPM i3 MOJAIBIIOI0 IXHBOIO
koaudikamiitHoo 00poOKOI0 BCe X TaKW Ma€ CBOE MICIIE Mif Yac 00’ €JHAHHS MPaBOBUX
HOPM Y IIPOIIeCi 3MEHIIEHHs 00CsTy HOPMaTUBHO-IIPAaBOBOT0O MaTepiaiy [29, c. 45].

Arne Tpeba cka3aru, 10 CAaHKI[S Yy Mpolieci ii CTBOPEHHs Ta HOPMATHUBHOI (ikcarii
TaKOX 3a3HAaE IEBHOI TpaHCPOpMAIlii, ae Ha IIbOMY 3yIHHIMOCS HIKYE.

Ha mincraBi BUKIaeHOrO MOKEMO KOHCTaTyBaTH, IO B IIel Yac y Teopil mpapa mepe-
BaYKHOIO 3JIMIIAETHCS KOHIIETIISI TPHEIEMEHTHOI CTPYKTYPH TIPABOBOI HOPMH, sIKa OTpHUMAaia
CBIil PO3BUTOK IIIE Y PAJSTHCHKY JI00Y 1 € BIUI3ePKATCHHSIM ITO3UTHBICTCHKOT TEOPIi.

3okpema O. lodpde i M. [lapropoacekuii, 3ayBaXKyBaiy, 10 3araJbHOMPUHHATOO Y
PaASIHCBKIM IOPHIUYHIN JIiTepaTypi € AyMKa, IO BCSKA MPAaBOBa HOPMa CKIIATAETHCS 3
TPbOX YACTHH: TMOTE3U, AUCIO3UIIIT 1 caHKIil. BogHoyac nani aBTopu Bce X BiA3HAYAIH
TOU (paxT, 110 0OOB’SI3KOBUMHU €JIEMEHTAMU NPABOBOi HOPMHU JOLIIBHO BBAXATH TLIbKU
rinoTe3y i AUCIO3UILIO.

Biarak iHIIa KOHLEMIiS CTOCOBHO CTPYKTYpPU HOpPMH (IOPEBONIOLIMHUEN Ta mepe-
Ba)XHO CYYacHUI YKpaTHCHKHI Iepioj]) MOJArae y BYEHHI IPO JIBOSIEMEHTHY MpPABOBY
HOPMY, SIKa CKJIQIa€ThCA 13 TIMOTE3M Ta AUCHO3HIil. [Ipy bOMy CaHKIIis TIOCTa€e Clienu-
(bIYHMM BUJIOM JTUCTIO3MINIT y BUIJISI HETATHUBHUX HACIINKIB Bijl TIOPYIICHHS YH HEIO-
TPUMAaHHS PETYJSATUBHOI TiITOTE3H, a He 000B’SI3KOBUM UM (PaKyTbTaTUBHUM €IIEMEHTOM.

Takwii migxig A0 (GopMyBaHHS JIBOEIEMEHTHOT OYyIOBH TPABOBOI HOPMH CTBOPIOE
CEpHO3HY TEOPETUUHY OIO3MIIII0 KIIACHIHOMY PO3YMIHHIO CTPYKTYPH IpaBoBoi HopMmu. Ha
3aXUCT CBOEI MO3UII{ MIPUXUIGHUKH IBOCIEMEHTHOI HOPMH BKa3YIOTh Ha HEY3TOIKCHICTh
YaCTHH TPHUEIIEMEHTHOT MpaBoBOi HOpMH. OCKUTBKH €JIeMEHTH TaKkoi HOPMH MOXKYTh
3HaXOMUTUCh Y PI3HUX HOPMATHUBHO-TIPABOBHX aKTax, TO il YaCTMHH MOXYTh CTBOPIO-
BaTUCS, 3MIHIOBATHCS Ta BIIMIHSTUCA y pi3HUH dac [45, c.41-49]. Hey3romkeHicTb
YacTHH TPHEJIEMEHTHOI HOPMHU TIOJIATAE 1 B TOMY, 1110 BOHA HE PEaJli3yeThCs SIK €IMHE IIijIe.
B pasi peasnizawii 1ucno3utlii Bxe He BUHUKAE HEOOX1JHOCTI y 3aCTOCyBaHHI caHKIii. Kpim
TOTO, TUCIIO3MIIIS 1 CAHKIIIA CIIPSIMOBaHI Pi3HUM aJjpecaram.

AHaJi3yr0uM TakKui{ MiAXiJ 10 BUSHAYEHHS CTPYKTYPH HOPMH, BapTO 3ayBaXKUTH, 1110
MepEeBaKHO TIPHU EOMY HIETHCSA HE MPO JIOTIYHY HOPMY IpaBa, a MPO KOHKPETHY, SIKY
4acTO HABITh MiAMIHAIOTH TIOHATTSIM CTATTi (TIPUITHUCY) HOPMATHBHO-TIPABOBOTO aKTa.

3okpema, Ha JyMKy A. MillkeBuua, He KO>KHa HOpMa TipaBa c(OpMYJIbOBaHa B CTATTi
(abo cTarTsX) 3aKOHY Y BUIJISI BCIX HA3BAaHWUX TPHOX EJIEMEHTIB. Y JISAKHX BHIAJKAX BOHU
PO3IIOJIEH] TIO PI3HUX CTATTSAX 3aKOHY 1 HABITh IO PI3HUX 3aKOHAX. Y 3MICTi iHIIMX BHIIB
cTaTedl JoCTaTHhO C(OPMYJTFOBATH 2 €IEMEHTH, a TPETi — «BHHECTH 3a JTY)KKW» a00 BiH
MPOCTO MAETHCS HA YBA31 CAMUM 3MICTOM 3aKoHY [34, c. 255].

AmnarnoriuHoro BUCHOBKY aidmoB 0. KynpsBles, npoaHanisyBaBIIK iHpOpMaIii-
HUH acCIeKT JIOTIYHOI CTPYKTYpH HOPMH TpaBa. ABTOp BiJI3HAYMB, IO CAHKI[S SKICHO
BIIPI3HAETBCSA BiJ TIMOTE3M 1 AMCHO3UINT (afkKe MOXKE MICTUTU SK HPOrpamMHy
iHpopMarlito s onHiel 0coOH, Tak 1 MPOTHOCTUYHY JUIs iHIIOrO ajapecata). I'imoresa
OXOPOHHOT HOPMH MICTHTh BKa3iBKy Ha HEZOTPMMAaHHS AMCIIO3MILII, a TaKOX BCIO
iH(popMaIlifo TIMoTe3n OXOpPOHHOI HOpMH. BoHa € 00OB’S3KOBOIO JIIi HOPMH TIpaBa.
CaHKIIis X TIpeacTaBisie COO0K0 JIMCIIO3MINI0 CaMOCTIHHOT HOPMH, IO BCTYIAE B IO Y
BHMAJIKy TOPYIICHHS <«IOMEPEIHBOTO», TOB’S3aHOTO 3 HEI0 NIPHUIHCY. 3araioM Ke
CHUCTeMa TIPaBOBHUX HOPM OYAYETbCS 13 KOMIDICKCIB JBOCIIEMEHTHHX HOPM, IO
00CITyTOBYIOTh OJTHA OJIHY Y BUTIQJIKY TIopyIneHHs [17, c. 84].
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Takuit miaxig marpumye i A. MArkux, ska BBaxae, 10 BiH JI0JIA€ OJHOCTOPOHHICTD
KJIACHYHOI TPHUEIEMEHTHOI MOJIETIi Ta MOSICHIOE TOH (pakT, M0 TpueleMeHTHa HOpMa He
peaizyeTbed K €AMHE I1iJIe Ta ii elleMEeHTH MalOTh PI3HUX aJpecaTiB.

[Mo3utiro moa0 icHyBaHHS 000X BHIIB HOPM (JIBOEJIEMEHTHOI Ta TPUEIEMEHTHO)
Hnoaiisge 6araTo XTo 3 TeopeTHkiB mpaBa. C. AJEKceeB BBaXKa€ TEOPETHUHO BUIIPAB/a-
HUMH T4 MPAaKTHYHO HEOOXIIHUMH BHKOPHUCTOBYBATH OOWIBA MiJXOMH IO CTPYKTYpHU
MIpaBoOBOi HOpMU [2, c. 57].

Ille nopesomtouiitnuii yuenuit [I. 'puMM CTBep/KyBaB, IO KOXKHA HOPHIUYHA
HOpPMa € YMOBHHM BEJIIHHSM, SIK€ MOXE OYTH BH3HAYCHO (OPMYJIOIO «SIKIIIO — TOM.
BinmoBiHO 70 [BOTO y CKJIaai KOXHOI FOPUAWYHOI HOPMH BapTO BHIUISATH JBa
€JIEMEHTH: TimoTe3y abo MPHITYIIEHHS, 1 TUCTIO3HIIII0 a00 po3mopsLKeHH. ['inoTe3a yu
MIPUITYIIEHHS BU3HAYa€ YMOBH 3aCTOCYBAaHHS LHOTO IpaBWiIa. J[MCIIO3MINS YH PO3IIO-
PAIDKEHHS BUKIJIAa€e 3MicT Tipasa [8, ¢. 121].

AHanoriune 6adeHHs BUCIIOBIIOBaB i H. KopkyHOB ¢cTOCOBHO TOTO, IO yCi FOPUIHY-
Hi HOPMHU IO CYTi € YMOBHUMH TpaBUIaMHU. TOMY IOpUANYIHA HOPMA CKIAIA€ThCS, TPH-
POJIIHO i3 JIBOX €JIEMEHTIB: i3 BH3HAYCHHS YMOB 3aCTOCYBaHHS MPABUIA Ta BUKIIAJICHHS
camoro mpaBwia. Ilepmuili eneMeHT Ha3MBAE€THCSA TIMNOTE30I0 a00 MPHUIYLICHHSM, a
JIpyrui — AMcno3uIieo abo posnopsyxkerH:o [16, c. 128].

{06 BUPIIINTH aHTUHOMIIO ICHYBAHHS SIK TPHEIEMEHTHOI CTPYKTYPH MPABOBOI HOPMHU
(me TpeTiM eNeMEHTOM BHCTYIIA€ CAHKILsI), TaK 1 ABOEJIEMEHTHOI (Takoi, 10 HE OXOILIIOE
CaHKIIO 5K OOOB’SI3KOBHIA eneMeHT), €. MOTOBHJIOBKEp 3allpOIOHYBaB 3BEPHYTHCS [0
CHHTE3Y IIMX [IBOX CYNEPEWIMBHX CyIKeHb. Ha #oro mMyMKy, CTpyKTypa MpaBOBOI HOpMH
MICTUTh YOTHUPH EJIEMEHTH: TIlOTEe3y Ta JWCIIO3MILIIO, 3allepeUCHHsI UCIIO3UIIIT Ta CAHKITIT.
Taka CTpyKTypa TOSICHIOETHCS THM, IO aKTyali3allisi CaHKIIi HACTa€ TUTBKH Y BUIAIKY
BIZIXWJICHHS BiJl TUCIO3MIT. JIMCTIO3MIIisl HE MOXE BiOOpaXaTwcs B OKPEMOMY CJIEMEHTI,
SIKMH, TI0 CYyTi, € TIOTE30l0 OXOPOHHOrO mpumucy [23, c¢. 8]. 3amexHO BiI Xapaktepy
TiMoTe3H 1 BU3HAYAIOTh IOPUANYHI HACIIKH, IO BiTOOpaXkeH1 y CaHKIIii.

Sk BkasyroTh A.Msrkux Ta A. MaHBKOBCBKHI, YOTHPHOXEJEMEHTHA CTPYKTypa y
HaOLIBIIOMY CTYyIEHI BigoOpaXkae B3aEMOOOYMOBIIOIOUHMK Ta B3a€MOBHKIIOUAIOUHUIA
3B’SI30K MK PETYJISITHBHUMH Ta OXOPOHHUMH MpUnucamu. PerynsTuBHa HopMa 6e3 0XOpOH-
HOI € 0e3CHIIO0N, OCKUIBKH BTPAYaeThCsl BIACTHBICTH MPUMYCOBOCTI, a MPHMYCOBa HOpMa
BU3HAYAETHCSI BUHSATKOBO Yepe3 PETYISITUBHY, aJKe MICTUTh y COOl €JIEMEHT 3arepedeHHs
qucnosuiii. Jlorika CycIiIbHHX BIiJHOCUH € TaKO0, IO aKTYalli3YEThCS PEryNIATHBHA UM
OXOpOHHA HOpPMA, OJTHaK Pa3oM — Hikoiw [22, ¢. 32; 24 c. 110]. OTxke, KOHCTATYIOTh aBTOPH,
y nipaBi (PyHKITIOHYFOTh JTBOSIIEMEHTHI HOPMH: a00 perysIsiTHBHI, 200 OXOPOHHI.

BapTo Big3HaunTH, M0 iCHYBaHHS TPHEIEMEHTHOI JIOTTYHOI HOPMHU HE BiJIKUIAIOThH
MPUXUIHHAKN BHOKPEMIICHHS PETYIISITHBHAX Ta OXOPOHHHUX HOPM.

Ha nmymky B. HupkoBa, TpueneMeHTHa (GopMyina HOPMH TpaBa: «SIKIIO..., TO...,
IHAKIIE» BUMAra€ «yTOYHEHb JUIS BJIIACHOTO MOAAIBIIOr0 OE3CIipHOTO 3aCTOCYBAaHHS.
ABTOp pO3IJISIHYB TpPHETIEMEHTHY (DOpMyIy sIK YCiueHy MOJENIb YOTHPHOXEIEMEHTHOT
CTpykTypu. IIif CIIOBOM «iHakKIIe» BapTO PO3YMITH BIAXWIEHHS Bif MepeadaucHol
MOJIEJIi MTOBEIHKY, SIKa MOXKe OYTH BHUpPaXeEHa sIK y MPABOMOPYIICHH], TaK 1 y BUMHEHHI
320X04yBaJIbHOTO BUMHKY [28, c. 179].

Bu3HaHHs iCHYBaHHS JIOTIYHOI HOPMHU SIK KOMIUIEKCY JIBOX JTBOCIEMEHTHUX HOPM
(peryyiaTHBHOT Ta OXOpPOHHOI) 3HIMA€e CYINEPEYHOCTI Yy TOMIAgaX Ha CTPYKTYpY
320X09yBAJIBHOT HOPMU Ta Ha Miclle y Hill caHKIlii. Ha TyMKy NMpUXHIBHHUKIB TEpMiHA
«320X0YYBaJIbHI CaHKIII1», ¥ TIMOTE31 320X0YyBaIbHOI HOPMH MICTATHCS YMOBH, 3a SKHX
JUIS Cy0’€KTa 3a0XO0YYyBaJbHOTO IPABOBIIHOMICHHS HACTAIOTh FOPHUIMYHI HACIIIKH.
JIMcro3uItis OKpecIre MOAETh 320X0UyBATLHOT MOBEAIHKY (CKIIA 3aCIyTH 9H 10OpPOCO-
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BICHOTO BUWHKY), & y CaHKIIIl MICTUThCSI BKa3iBKa Ha BHJI Ta PO3MIp 3a0XOYEHHs, IO
HaJaHUK Cy0’€KTOBI 3a JTOTPUMAaHHS BH3HAYEHOTO BapiaHTy IO3UTUBHOI ITOBEIIHKH,
okpecienoi y mucnosuuii [24, c. 111]. Otxe, TPUXUIFHUKK 320X0YYBaJIbHUX CAHKIIIN
HEBHIIPAB/IaHO BiHOCATH CKJIQJ 3aciIyrd YHM JOOPOCOBICHOIO BYHMHKY JIO 3MICTy
JUCIO3ULii, y TOM dYac sK y AMCHO3UIII BKa3ylOTh IpaBa Ta OOOB’SI3KM CTOPIH
MIPABOBITHOIICHHS, 0 BUHUKAIOTh TP JOTPUMAHHI YMOB TilIOTE3H MPABOBOT HOPMH.

IIpoTHBHHKH BH3HAHHS «3a0X0UyBATbHIX CaHKIIIN» CTBEPIKYIOTh, IO 3aXOMH
320XOUEHHS MICTATBCS HE B CAHKIUii NMPaBOBOI HOPMH, a y JMCIO3MLII, B sKill BeTa-
HOBIIIOIOTHCS MIPaBUJIA TMOBEMIHKH AK IUIA CyO’€KTiB, umi il CTHMYIOIOThCS, TaK 1 st
OpTaHiB, AKi € KOMIICTEHTHUMHE HA/IaTH 3a0X04YeHHs. [Ipr bOMy 3MiCT CaHKIIii 320X04y-
BaJIbHUX HOPM TIpaBa, Ha nymMKy M. baiitnHa ta B. bapaHoBa, morivHae BKa3iBKy Ha
HECTIPUATIIMBI HACIIAKH y BUMAAKY MOPYIIESHHS aucrosuiii. Tox, moOymoBa 3a0xouy-
BaJIbHOI HOPMU BIJMOBIZA€ CTPYKTYPl TPUEIEMEHTHOI JIOTTYHOI HOpMHU. OXOPOHSIOTHCS
Taki HOPMH BiJl TIOPYIIEHb CAHKIISIMH HECHPHATIMBOTO XapakTepy. Y 3B’s3KYy 3 IIHM
MPOTHBHUKU BHOKPEMJICHHS «320X0UYYBaJIbHUX CAHKIIIH» BBAXAIOTh, [0 BUKOPHUCTAHHS
BKa3aHOr0 TEPMiHA BHOCUTH IUTyTAHWHY Yy THTAHHS MPO CAHKIII HOPMH TIpaBa, Jiamae
ycTaJleHi B Teopii ysBIeHHS npo Hei [3, ¢. 56].

3okpema B. HupkoB cirymiHo BigMITHB, II0 CTPYKTypa 3a0X04yBajbHOT HOPMH, 3aIlpo-
MOHOBAaHA OTOHEHTAMH KOHIICMII] «3a0X0YyBAIBHUX CAHKI[IH», BUSIBISE OJHOCTOPOHHIM
3B’130K 3a0XOYEHHS Ta TIOKApaHHs y IpaBi: HEraTHBHA CaHKIIs 3a0e3reduye JOTPUMAaHHSI
3a0x04yBanbHOI HOpMU. OIHAK 1 PaBOBE 320X0UYEHHS MOKE 3a0€3IeTyBaTH IOKapaHHI.

HanexxHe BUKOHaHHS 3000B’13aHb MOe OyTH 3a0€3MeUCHO OJJHOYACHO 1 MO3UTHBHUMM,
1 HeraTuBHUMH caHKIisMu. Tak, IIK Ykpainu mMicTuTh nmpumnmcH, 3a0e3rmedeHi K 3a0X04y-
BaILHMMHU, TaK 1 HETATHBHUMH CaHKITissMU. Harpukiiam, 000B 30K 0Ci0 HAJIeKHO YyTpUMYBa-
TH 3HAHNICHIX TBApWH 3a0€3I1eUyeEThCS SIK 3a0X0TyBATBHUMH 3aX0/IaMH Y BUTIISIII BUHATOPO-
TV 33 3HAXIJKY, TaK 1 ITpadHIMHU CAaHKIIISIMH TIPOTHIICKHOTO XapaKTepy, 10 HE BIUCYEThCS
Yy MEXIi TPaUI[IfHOTO BUSHHSI PO TPHEIIEMEHTHY OYIOBY HOPMU TIPaBa SIK KOMILIEKCY JIBOX
JIBOWICHHHX TPUITUCIB (PETYIIATUBHOIO Ta OXOPOHHOTO).

Y upoMmy 3B’A3Ky B JiTepaTypi BHCIIOBJIEHA MPOMO3ULIS JOMYYUTH A0 3a3HAUEHOI
CTPYKTYpPH 320X0UYBaJIbHI HOPMHU-CAHKIIIT T BUHOKPEMUTH HOPMH PEryJISATHBHI i 3a0e3mnedy-
BaJIbHI — OXOPOHHI (HOPMHU-TIOKapaHHs ) Ta 3a0X04yBallbHI (HOpMH-3a0Xx04eHHs) [28, c. 180].

3abe3neuyBabHUI XapaKTep 3a0X0UyBAILHOT CaHKIIIT HE BUKJIMKAE CYMHIBIB, OCKUIBKH
Y BHIIQJKy HAaropoDKEHHS 3a «3aciiyrm» 3abe3reueHHs BUKOHAHHS 3BHYAHHMX O0OB’SI3KIB
BiZIOyBa€eThCs TIOOIYHO, a00 TX BUKOHAHHS € HEOOXITHUM MIHIMyMOM Jiisl 3a0X04eHHS. Kpim
TOTO, CTUMYITIOIOYMM €JIEMEHTOM, 3aKJIQJICHUM Y 3a0XOUyBJIBbHIM CaHKIII, 3a0e3reyeHo
JOTPYIMAHHS 3a0X0YyBaTbHOI HOpMHU. B. HUpKOB monmaB BU3HAYCHHS CAHKIIH, i SKUAM
PO3YMI€E «HE eNIEMEHTH CTPYKTYPH HOPM, & BITHOCHO CaAMOCTIifHI 320X04yBaIbHI Y 0XOPO-
HIOBaHI (KapaJibHi) IOpPUANYHI HOPMH, 1110 3a0€3MEUYIOTh PETYIISATHBHI MPUTHCH IIIIXOM iX
BJIacHO1 B3aemoii» [28, c. 185].

Came BHU3HAUEHHSI CJIOBA «HOPMay (BIJ JIAT. 10rma — MPABUIIO, 3pa30K) CBIAUMTH TPO TE,
0 HOpMa Ma€ MICTUTH MOJCTb (3pa30K) IOBEAIHKH CYO’€KTIB IPABOBITHOIICHHS.
JlMCTIo3uIito 1 CaHKIIII0 TaKOXX HE MOXKHA BIHECTHU JI0 CAMOCTIHHUX HOPM: peai3allist pas i
000B’A3KiB, 110 MICTATBCS Y HHX, TIOB’A3aHa 3 MEBHUMH YMOBAMH, TOMY BOHH HE MOXYTh
ICHyBaTH CaMOCTIHHO, OKPEMO BiJ TilOTe3H, IO iX 00ymoBitoe [24, c. 111].

[Ipu mocmipkeHHI CaHKINT SK eJIeMEHTa CTPYKTYpH TpPaBoBOi HOpMHU A. MaHb-
KOBCBHKHI Ha3BaB CAHKIIEIO CYKYIHICTh 00OB’SI3KIB (OHE 3000B’s3aHHS), AKi Aep>KaBHA
BJajJa MOKJazae Ha oco0y, KOTpa BUMHMJIA [iSHHS, 3a00pOHEHE TilOTe30(0 IMPaBOBOi
HOpPMH, 1 SIKi CTIOHYKa€ BUKOHATH 3a JOMOMOTrOI0 amapaTy mpumycy. besmocepenHso y
IpoLeci MPUMYCOBOTO BUKOHAHHS TIOKJIQIEHUX Ha 0c00y 3000B’s13aHBb, SIKi HA3UBAIOTHCS



A. PomaHtok
ISSN 0136-8168. BicHuk JTbiBCbKOro yHiBepcuTeTy. Cepis topuandHa. 2016. Bunyck 63 91

CaHKIJIEI0 1 3aKpiIUIeH] y JUCIO3MIT MPaBOBOI HOPMH, 3MIHIOETELCS 11 MPABOBHIA CTATyC
(HampukiIan, cy0’eKT MO30aBIAEThCS MPaBa BIACHOCTI Ha YaCTHHY HAJIEKHOTO MaifHa,
mo30aBIsAEThCs Jie3naTHocTi) [22, ¢. 38]. CaHKII0 SK CaMOCTIHHY OXOpOHHY HOpPMY HE
MO>KHA PO3TIIAATH Y 3B’SI3KY 3 THM, 1[0 HACTAHHS FOPUINYHIX HACTIIKIB, IO MiCTATHCS
y Hill, ToB’s13aHi 13 (haKTOM NPAaBOMOPYIIEHHS, BKA3aHUM Y TilOTe31.

Hacamkinens A. MaHBKOBCHKHMI CTBEPDKYE, MIO TEPMIHOM «CaHKLis» IOLIIBHO
BHM3HABATU HE TPETiil €J1eMEeHT MPaBOBOI HOPMH, a HaOi1p J03BOJICHUX (CaHKIIIOHOBAHUX)
3aXO0JIiB JIEP)KABHOTO BILTUBY, SIKi 33 CBOEIO CYTTIO € MPOTHIICKHUMH MPUPOTHAM TIpaBaM
JIFOIMHY, OMHAK MOXKYTh OYTH 3aCTOCOBaHi 0 HUX y BCTAHOBJICHHX JICPXKABOIO BHUIA-
Kax. B iHIMX BUMajKax 3aCTOCYBAHHS TAKHX 3aXOIiB PO3TIISAAIOTH SIK MPABOMOPYIICHb-
HJ, IO ITiJUIATaE HETaTUBHIN NepxaBHii ominmi [22, ¢. 39].

[Tpu romy O. JleiicT, MPUXUIBHUK TPUETIEMEHTHOT HOPMH, 3ayBa)KYBaB, 110 Y IEBHOMY
ACTIEKTI CaHKIIiS CTa€ JUCITO3MIIEI0, 1 IIe HE CYNEPeYuTh TOMY, IO CAHKIlS € aTpuOyToM
MPaBOBOi HOPMH. ABTOp CYIIEPEYHOCTI He BOAYae, aJKe CaHKILsl BUCTYIA€E sK 3arpo3a (Ha
BUITAJIOK TIPABOIMIOPYIICHHS), BOHA Hi JII KOTO HE € AWCIO3UINIEI0: HEI0 BOHA CTAa€ TIPU
BHUpIIICHHI CIpaBH TpO KOHKpeTHe mpapomnopymenHs [19, c. 21]. Tobro, O.Jleiict,
BBAKAIOYM CTPYKTYPY MPABOBOI HOPMU TPHEIICMEHTHOIO, BCE X BKa3yBaB Ha MOXKIHBICTH
TpaHcdopmManii CaHKIil y JUCTIO3UIII0 MIPAaBOBOI HOPMU: Y MOMEHT, KOJIU TepedaueHi Heto
3aXOJI BIUTMBY HEOOXiJHO 3aCTOCOBYBATH JI0 KOHKPETHOT'O ITPaBOIOPYIITHUKA.

OTxe, 103a 3B’SI3KOM 13 TiMOTE3010, caMa Mo co0i CaHKIis He Moxe OyTu pearizo-
BaHa, TOMY CTPYKTypa OXOPOHHOT HOPMHU Ma€ MICTHTH B SIKOCTi 000B’SI3KOBOTO €JIEMEHTa
rinote3y (MOpyILIEHHS IUCTO3MULIi peryasTuBHOi HopMu) 1 caHkmito. Illo crocyeTbes
CaHKIIil 320X0YyBaJIbHOI HOpPMH, 11 3aCTOCYBaHHS TaKOX IOB’S3aHO 13 JOCATHEHHSIM
Cy0’€KTOM, SIKOTO 3a0XOYYIOTh, TIEBHUX PE3yJbTATIB BUTIMHOI IS CYCIIBCTBA isUTh-
HOCcTi. OTXe, OOCTaBMHHM 3aCTOCYBaHHS 3aXOJiB 3a0XOYCHHS MICTAThCSA Y TIiMOTe3i, a
MpaBHJIa TIOBEAIHKH MICTATHCS Y CAHKIIII.

Buknanene mae 3MOTy BHOKPEMHTH XapaKTEPHUCTHKH CAHKIIi SK 00OB’S3KOBOTO
CTPYKTYPHOTO €JIEMEHTa IBOCJIEMEHTHOI HOPMHU:

— CaHKI[I€I0 € TIeBHE NPaBWIO MOBEAIHKU (TOOTO y Hill Bka3zaHO mpaBa i 000B’s3KU
YYaCHUKIB IPABOBITHOILICHHS);

—BOHA MICTHTh BH3HAU€HI 3aXOJ¥ BIUIMBY Ha 3000B’s3aHOTO cy0’ekTa (Mipu
MOKapaHHs) i YITOBHOBAXEHOTO Cy0’ €KTa (MIipH 3a0X04EHHS);

— HACTaHHS IOPUANYHUX HACTI/KIB, Mepea0auyeHnX CaHKII€l0, IIOB’sI3aHe 13 MEBHUM
OpUIHYHIM (hakTOM (Y BHIAJKY OXOPOHHOI CAHKIIi — MPAaBOMOPYIICHHS, Y BHIAAKY
320X0YYBANBHOI CAHKIIIT — TOCATHEHHS 320X0UYBAILHOTO PE3YIBTaTY);

— 3aCTOCYBaHHS CaHKIIIT CIIPIMOBAHO HA CTHMYJTIFOBAHHS TIPABOMIPHOT ITOBEIIHKN );

— CaHKIIis 3a0e31meuye TOTPUMaHHS OB’ I3aHO1 13 Her0 HOPMH (TaK, CAHKITiS OXOPOH-
HOT HOPMH MOJKE 3a0e3TeuyBaTH BUKOHAHHS SIK TIOB’S3aHOT 13 HEIO PETYJSITUBHOT HOPMH,
TaK 1 3a0X04YBaJbHOI; aHAIIOTIYHO JI0 IIHOTO 3a0X0UyBaJIbHA CAHKIIiS 3a0e3Ieuye JOTPH-
MaHHS TI0B’S13aHOI 13 HEIO PEryJIATHBHOT HOPMHU OXOpOHIOBaHoi) [24, c. 112].

BuknaneHe nae miacTaBu A BUCHOBKY, IO CAHKIIiS BPEIITI BUCTYIA€ HE TpPaHC-
dbopmariero abo crneuupiyHUM TPOSBOM AMCIO3MINI, 3a BU3HA4YEeHHSM A. MaHb-
KOBCBKOI'0, @ € CAMOCTIHHUM €JIEMEHTOM CTPYKTYPH HOpMH IpaBa. BogHovac caHKIis €
€JIEMEHTOM HE TPUEJIEMEHTHO1, a IBOENIEMEHTHOI IIMBUIBHOI HOPMU TIpaBa.

Ha nHam mormsiz, miji CaHKI€0 UBUTFHO-IIPABOBOi HOPMHU BapTO PO3yMiTH 000B’s3-
KOBHUI CTPYKTYPHUI €IEMEHT JBOCICMEHTHOI IIMBUILHO-IIPABOBOI HOPMH, IO 3abe3re-
yye JOTPUMAaHHS IIOB’S3aHOT 13 HEI PEryiasaTHBHOI abo OjHiei i3 3a0e3meuyBaibHUX
(oxopoHHOT 200 320X04YYyBaJIbHOI) IMBUTLHO-TIPABOBHUX HOPM.

HesBaxkaroun Ha MOMUPEHICTh 3aNPOBADKEHOI Y 1€ PaIsSHCHKY J00Yy KOHIICIIIi
TPHETIEMEHTHOI TIPaBOBOi 30KpeMa, ITUBUIBHO-TIPABOBOI, HOPMH, CydYacHEe IIPaBOBE
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pETyJIIOBaHHS LUBUTGHUX BiTHOCHH, IEPEKOHYE Yy TOMY, IO TaKe YSBICHHA IIPO
CTPYKTYPY IMBIJILHO-TIPABOBOi HOPMHU HE € OOIPYHTOBAHUM, OCKUTLKH €JHICTD TiMOTE3H,
JUCIIO3UIIIT Ta CAaHKIT BigoOpaXkae JIOTIKy MepeBaXkHO MyOI1YHOrO MpaBa.

VY nuBiIEHOMY IpaBi BiFICYTHIN MexaHi3M 00O0B’S3KOBOTO 3aCTOCYBaHHS IPUMYCO-
BHX 3aXOJIB IMBUIBHO-TIPABOBOI BiAMOBIAAJBFHOCTI YIOBHOBAXXEHUMH JEPKABHUMHU
OpraHaMu J0 MOPYIIHUKIB 3arajlbHUX MPaBWJI MOBEIHKM, BCTAHOBJICHUX AEPKaBOIO, a
HaBIIaKW — ICHY€E 1HILlIaTHUBA y peai3aiii BIACHOTO MpaBa Ha 3aXUCT LUISIXOM aKTUBHHX
Jiit ocoOu, uni mpaBa mopyiueHi. BigTak, HUBIIBHO-TIPABOBUM BiJHOCHHAM HE IpUTa-
MaHHUH TPUHIMII HEBIIBOPOTHOCTI TOKapaHHS, a OTXKe, OOOB’S3KOBICTH (GopMynn
«SKIIO..., TO..., IHaKMIe» He € e(EeKTUBHUM MpPH 3aCTOCYBaHHI IUBIIBHO-PABOBHX
HOPM, asze iXHE HOPMAaTHUBHE BlII,Z[3€pKaJICHH}I (HOpMaTHUBHO- -TIPAaBOBHIA TIPUIIC) MOXKE
OyTH y pi3HUX 3aKOHOAABYMX Ta IHIIUX IMiA3aKOHHUX aKTaX, Ha BiIMiHY, HAIPUKIIA], Bill
KpuminaneHoro Kogekcy YKpainu.

[TincymMoByrO4M BHKIIAJICHE, TOMIILHO 3pOOUTH TaKi 3arajibHi BACHOBKH.

JlocimKeHHsT O3HAaK Ta CTPYKTYpU IMBUIBHOI HOPMH IIpaBa B KOHTEKCTI ii (yHKIIO-
HaJIbHOTO NpPU3HAYEHHS Ha0yBae Bce OUIBIIOI aKTyabHOCTI, BPaxXOBYIOUM TioOamizamiiiHi
nporiect y cBiTi. Came HUBUIbHA HOPMA BPETYJILOBYE YHUCENBHI BITHOCUHH, Y SIKMX CTOPOHU
MOXKYTb BIJICTYIIUTH BiJ] 3araJIbHOBU3HAYEHOI HOPMU aKTaMU LIUBLTLHOIO 3aKOHO/IABCTBA 1 HA
BJIaCHUH po3cyl OOpaTH IHAUBIAyaJIbHO-TIJHOPMATHBHE BPETYJIOBAHHS BiTHOCHUH TI€lO
HOPMOIO, SIKy BOHH caMi C(POPMYIOTb, KEPYIOUHCh CYKYITHICTIO 3aKOHOMIPHOCTEH IIUBLIBHO-
TIPABOBOTO PETyJIIOBAHHS, HOPMATHBHOTO KOHCTPYIOBAaHHS IIHBLIFHO-TIPABOBHX IIPHIIHCIB, a
TaKOXX B3aEMOIIi IMBLUTHHO-TIPABOBHUX PETYJISATOPIB MK COOOTO.

[{uBiTBEHO-TIpaBOBa HOpMA SIK HOpMa MIPHBATHOTO TIPaBa i IEPBUHHUI €IEMEHT CUCTEMH
[UBIJIBHOTO TIpaBa HAJJleHa TAaKHMMH OCHOBHUMH CHEIU(DIYHAMH O3HAKaAMH: 3arajibHe
MPaBWJIO TIOBEIIHKHM YYACHUKIB IMBUTLHHUX BITHOCHH, IO XapaKTePH3YEThCs (DOPMAaTbHOIO
BH3HAYEHICTIO, HOPMATUBHICTIO, CHCTEMHICTIO, CIICiaTi3alli€to, K MPaBHiIo MAa€e NPENCTaB-
HUILBKO-000B SI3KOBUI! XapakTep, 0aratocy0’eKTHUIA CKJIa]] MOXOPKEHHS.

ITop’s3aHa 31 CHCTEMHICTIO CHeLiani3allis [MBIIbHO-PABOBUX HOPM XapaKTepH-
3yeThCSl MPAKTUUHICTIO Aif, aJke caMe HEK 3aII0eThCsl MpoIec IHTerpamii ycix
€JIEMEHTIB CUCTEMHU IMBIJIBHOTO MpaBa. 3aBJsAKU CIeliaiizanii yKpilutoeTbes (yHKIIO-
HaJIbHA JudepeHIiialis NUBIIBHUX HOPM IIpaBa, YUM 3a0€3MeUyeThCs iX peryisTUBHA i
OXOpOHHA (PyHKII, SKi BIUIMBAIOTh, CEPEH iHIIOrO, HA PO3MEXKYBAaHHA i IpPU3HAUCHHS
[UBIJTILHO-IPABOBOI HOPMH, TI CIPSMOBAHICTh, 110, BIAMOBITHO IMO3HAYAETHCS 1 HA
CTPYKTYPHIi TOOYI0OBI HOPMHU.

Bu3HaueHHsST CTPYKTYpH LHBUTHHO-TIPABOBOI HOPMH IOSCHIOETHCS HEPO3PHUBHOIO
€JHICTIO KaTeropii cucreMu W cTpykTypH. IIUTaHHS CTPYKTYpH IUBIIBHO-IIPABOBOT
HOPMH CHpHUsE TIEPETBOPEHHIO ieaabHOro (abCTpakTHOTO) MpaBa B OUIBII CTPYHKY i
JIOTIYHO BUBIPEHY CHCTEMY ITUBIJIHBHOTO 3aKOHOJ/IABCTBA, IO JIA€ MOXKIIUBICTh BIOCKOHA-
JICHHSI HAyKOBOT'O 3HAHHS MPO IIUBUILHO-IIPABOBY HOPMY.

HaykoBo-00TpyHTOBaHOIO Ta MPakTHYHO €(EKTUBHOIO BOAYA€THCS KOHIETIIs
JIBOGJIEMEHTHOI NPaBOBOi HOPMH, SIKa CKJIAQJA€ThCS 13 TIMOTE3M Ta JUCHO3MLii abo
TiNoTe3W 1 caHKIii, Ie CAHKIIsl X04 1 BUCTYIA€E CaMOCTIHHUM €JIEMEHTOM, OJTHAK HEPO3-
PHUBHO TOB’si3aHa 13 TIMOTE30I0 Ta MOCTAaE y poJii 3a0e3neuyBaIbHOTO (OXOPOHHOTO a0bo
320XOUYYBAJILHOTO) €IEMEHTA.
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THE RULE AND STRUCTURE OF THE RULE OF CIVIL LAW:
BASIC METHODOLOGICAL PRINCIPLES

Y. Romaniuk

Supreme Court of Ukraine,
P. Orlyka Str., 4-a, Kyiv, Ukraine, 01043,
e-mail: berestova@scourt.gov.ua

The article is devoted to defining the place of the rule of civil law and logical structure of a
norm in the civil law system. It investigates the rule of civil law as a primary element of the civil law
system and outlines the range of entities authorised to form the civil law prescriptions. It analyzes
the concepts of a three-element and a two-element rule of civil law and formulates the opinions on
the prospects of the existence and application of the two-element rule of civil law. It analyzes the
concepts of a three-element and a two-element rule of civil law and formulates the opinions on the
prospects of the existence and application of the two-element rule of civil law.

Civil legal norm acts as the primary cell structure, a kind of civil law «atom» as a system
and field: civil legal norm is eventual border systemic share (element) of the system, as does
not take in itself other subsystems, but has in itself internal structure (hypothesis, disposition
and sanction etc.). So, by itself rule of law is also a system, and, for example, in relation to the
institute of law — subsystem.

Civil legal norm as a norm of private law and primary element of civil law system is endowed
with those main specific signs: 1) as a general rule of behavior of civil relation participants, is
characterized by formal definiteness, normativeness, system, and specialization; 2) as usual has a
representative-binding character, multi-subject composition of origin.

Specializing of civil legal norms is characterized by practical character of action. Due to
specialization is strengthened functional differentiation of civil law norms, this ensures their
security and regulatory functions, which influence on differentiation and appointment of civil
law norm, its orientation, that is respectively affects on the structural construction of norm.

Issues of the structure of civil law norm contributes to the transformation of the ideal
(abstract) law in a more coherent and logically verified civil law system, which allows the
improvement of the scientific knowledge of civil law norm.

Scientifically grounded and practically effective is the concept of two-element legal
norms, which consists of hypothesis and dispositions or hypothesis and sanctions, where the
sanction acting as the independent element, but is inextricably linked with the hypothesis and
acts as of secured (guarding or incentive) element.

It is exposed the characteristic of sanctions, as mandatory structural element of two-
element norm, in particular: 1) sanction is certain rule of conduct (scilicet it is indicated the
rights and duties of legal relations participants); 2) the sanction contains defined measures of
influence on obligated subject (measure of punishment) and an authorized subject (measure
of encouragement); 3) the offensive of the legal consequences, provided by sanction, is
related to the certain legal fact (in case of guard sanction — are offences, in case of
encouraging sanction is an achievement of encouraging result); 4) application of sanctions
aimed at stimulating lawful behavior; 5) the sanction ensures compliance with the related
norms (so, approval of guard norm can provide implementation of both the regulatory norm
related to her and encouraging; like it encouraging sanction provides the observance of the
regulatory norm guarded related to her).

Keywords: system of law, legal regulation, rule of civil law, legal model of behaviour, self-
regulation, dispositivity, logical structure of a norm, hypothesis, disposition, sanction
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3JIMNCHEHHSA 1 3AXUCT ITPABA AKI[IOHEPIB
HA OTPUMAHH IUBIJAEH/IB:
HOPIBHAJIBHO-ITPABOBUU ACIIEKT

B. Ilikano

JIvgiecokuii nayionanvnutl ynisepcumem imeni leana @panxa,
eyn. Yuieepcumemcwia, 1, JIvgis, Yrpaina, 79000,
e-mail: voltsikalo@gmail.com

MopiBHAHO i3 Ail0YMM BITYM3HAHMM 3aKOHOAABCTBOM, Yy 3akoHogascTBi €C i okpemux
€BPONEVNCLKNX AepXaB BCTAHOBMEHO HWM3KY OCOONMBOCTEN 3hiNCHEHHS Ta 3axuCTy npasa
akKuioHepiB Ha OTPUMaHHS AUBIAEHAIB.

Opyra gupektuea 77/91/€EC nepenbavae 3abopoHy Ha BMNNaTy AMBIAEHAIB HaBiTb y TUX
BMNaJKax, KONn NeBHi HEraTMBHI HACNIOKM MOXYTb HacTaTu B ManbyTHLOMY (MalTb iMOBIPHICTb
HacTaHHs).

3akoHogaBcTBO €C BCTAHOBIMIOE MakCMManbHWUA Po3Mip OMBIOEHAIB ANS aKLUioOHepiB: He
Ginblue cymn pesynbTaTiB OCTaHHBOrO 3aBepLUEHOro hiHAHCOBOrO POKY, 36iMbLIEHOro Ha Cymy
Hepo3nodineHnx AoXo4iB, a TaKoX Ha Cymy BigpaxyBaHb i3 JOCTYMHUX ANS Uiel MeTu pe3epsiB, i
3MEHLLEHOI Ha Cymy BigKnageHux (HEMOKpWUTWUX) 30WUTKIB, @ TakoX Ha CyMW, sIKi BHOCSTb Y
pe3epBHWI OHA BIANOBIAHO 40 3aKoHy abo cTaTyTy.

MpaBo Ha po3nogin akT1BiB akLiOHEPHOro ToBapuCTBa 3a 3akoHogaBcTBoM €C, okpim npasa
Ha BMOIp HanNpsIMiB BUKOPUCTaHHA MpWOYTKY Ta npaea Ha OTPMMAaHHSA AMBIAEHAIB, OXOMMIOE Le
ofHe cyb’ekTBHE NpaBO — NPaBO Ha OTPMMAHHSA MPOLIEHTIB, HAPaxXOBaHUX 3a aKLiSIMU.

MpaBo €C B13Hae MOXNUBICTb BUMNaT! NPOMIXKHUX AMBIOEHAIB.

3akoHogascTBOM €C BCTAaHOBMNEHO creujanbHUiA Crnocié 3axvcTy npaBa Ha OTPMMAaHHA
AvBigeHaiB y pasi ix BMNnaTv i3 NOpYLIEHHAM BMMON, BCTAHOBMIEHWX 3aKOHOM. 30Kpema, Ha
aKuioHepiB cyloM Moxe OyTu noknageHo 060B’A30K MNOBEPHYTU PO3MIp AUBIAEHAIB, OTPUMaHUX
HenpaBOMIpHO.

Y HaujoHanbHMX 3aKoHO4aBCTBax okpemux kpaiH €sponu (Mpeuis, HimewunHa, MopTyranis,
®innaHgina, Weenuapis, LBeujs Towo) BCTAHOBNEHO NPaBO aKLioHepiB Ha 060B’I3KOBY BUNMNaTy
M OuBigeHaiB, He3anexHo Bi4 akTy MNPUAHATTS BIOMNOBIOHOMO pIlLEHHA BULLUM OpraHoMm
ynpageniHHa TOBapUCTBa.

Knroyosi cnosa: avBineHa, oTpUMaHHs, BUNNaTa, 30iNnCHEHHs1, 3aX1CT.

3rigHo 3 4. 2 1. 33 3akoHy Ykpainu «IIpo akilioHepHi TOBapUCTBa» 10 BUHATKOBOI
KOMIIETEHIIiT 3aralbHUX 300piB aKI[IOHEPHOT'O TOBAPUCTBA, CEPE]] HIINX MUTAHb, OKPEMO
HaJeXaTb pPO3N0OLl HNPUOYMKY MOBAPUCHIEA, 3AMBEEPONHCEHHA pPO3MIDY DIUHUX
0ugioenois, 3ameeporsceHHs NOPAOKY pO3nOOLLYy Midc aKUIiOHepamu Maiina, uwio
3QIUMACMbCA NICTA 3A0060]1eHHA 8UMO2 Kpeoumopie. 1le o3Hadae, 0 3aKOHOAABEIh
PO3MEKOBYE TaKi cy0’€KTHBHI IMpaBa aKI[ioHepa, SK:

1) npaso na poznodin npudbymky moeapucmea;

2) npaeo na ompumanHs ougioeHoie;

3) npaeo na po3nodin maitna mosapucmaea.

INepeniveHi npaBa HE € TOTOKHUMHU, BOHH MaltOTh CAMOCTIiItHMI 3MICT 1 MOXXYTh OyTH
peari3oBaHi Ha pi3HUX €Talax iCHYBaHHS aKI[IOHEPHOT'O TOBApPUCTBA. 30KpeMa, IPaBo Ha
po3noain npuOyTKy TOBapuCTBa 3iMCHIOIOTH Ha erami Horo nisuibHOCTI. IIpaBo Ha
po3mojin MaifHa TOBapHCTBa y pasi MOro JikBijamii BHKOPHCTOBYIOTH Ha eTari
MPUMUHEHHs ToBapucTBa. [IpaBo Ha OTpUMaHHS TUBINEHIB peasli3yeThesl SK Ha eTarll

© Likamno B., 2016
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JUSUTBHOCTI, TaK 1 HA €Talli MPUITMHECHHS aKI[IOHEPHOTO TOBaPHCTBA. Ix 00’€THYIOTH 1B
MaifHOB1 MOJKJIMBOCTI aKITIOHEPIB: B3SATH y4acTh Yy PO3MOIiI Ta/abo OTpUMaHHI aKTUBIB
TOBAPUCTBA. Y TOHSTTS aKTHBIB aKI[IOHEPHOI'O TOBAPHCTBA SIK 00’ €KTIB MailHOBUX IpaB
aKI[IOHEepiB BXOJATh NPUOYTOK TOBAPUCTBA Ta iHIIE HOro MaifHO, y TOMY YHCII, KOLITH.

3 ypaxyBaHHSIM TaKuUX MOXIIMBOCTEH, yci 3rajilaHi cy0’€KTUBHI IpaBa akI[iOHEpiB
OXOIUICHO CIUIGHUM TIOHSTTSM: HPA60 HA pPO3R0OIT Ma OMPUMAHHA AKMUBIE
aKyioHepHO20 mogapucmea.

CBoO€10 4eproro, 3a eTaroM 3/1iHCHeHHS, 1ie TIPaBO MOAIISETHCS Ha JIBa BUIH:

—IpaBO Ha PO3MOALT Ta OTPUMAaHHs aKTHBIB aKI[IOHEPHOTO TOBApHUCTBA Ha eTari
HOTO0 JiSUTBHOCTI (JIIFOYOTO TOBApUCTBA);

—IpaBO Ha PO3MOAUT Ta OTPUMAaHHs aKTHBIB aKI[IOHEPHOTO TOBApHCTBA Ha eTari
Horo JikBijarii (ToBapucTBa y pa3i IPUITHHCHHS ).

[IpaBo Ha pO3MOJT Ta OTPUMAaHHS aKTHBIB JiI0OYOTO aKIIOHEPHOT'O TOBAPUCTBA
MOJIATAaE B MOXIIMBOCTI B3ATH YYacThb Yy pO3MOIiT NMPHOYTKY TOBapucTBa (IIPaBO Ha
po3nonin npubyTKy) Ta OTpUMaHHI JUBiICH/IB (IPaBO HA OTPUMAHHS AUBIJCH]IIB).

Ilpaéo ma po3nodin npudymkKy aKUIOHEPHOTO TOBAapHUCTBA OXOIUIIOE JBi
MPAaBOYUHHOCTI:

1) npaeo na cnpamysaHua npudymkKy moeapucmea O0iAa GURIAmMu OUioenoie
(npaso na ecmanoe1eHHA OUBiOeHois);

2) npaeo na cnpamyeanna npuOYmKy moeapucmed 0na 00CAZHEeHHA IHuWUX yine
(nanpuknao, Ha po36UNIOK MOEAPUCIEa).

Ile mpaBo peami3yfoTh BHHITKOBO Ha 3aCiJaHHI BHIOTO OpraHy YIIPaBJIiHHS
aKI[IOHEPHOTO TOBAPUCTBA — 3arAJIbHUX 300pIB aKIIOHEPIB, MUITXOM yJacTi Y TOJIOCYBaHHi 3
MMUTaHHS PO PO3IMOIUT MPUOYTKY TOBApHCTBA. SIKIIO TOBApUCTBO JII€ y CKJIAIi OJHOTO
aKIlioHepa, MUTaHHS BUPINIYE BiH OJJHOOCIOHO. PillleHHs PO BCTAHOBJICHHS IUBIJICHIB 32
NPOCTHMH aKI[ISIMHA TPHAMAIOTh 3arajibHAMHK 300paMH aKIIOHEPHOTO TOBAPHCTBA. M0ro
0(hOPMIISIOTE IPOTOKOJIOM 3arajbHUX 300piB, 1 Ma€ MiCTUTH BiJOMOCTI Ipo:

1) cymy mpubyTKy, 1110 CIIPSIMOBYEThCSL HA BUILIATY JUBiICH/IB;

2) po3Mmip IUBiAEHAIB, O IPHUNAJA€ HA OJHY aAKIIIO;

3) MOMEHTH MOYATKy Ta 3aKiHYEHHS BUIIATH JUBiICH/IIB;

4) croci0 BUIUIATU JUBIJCH/IIB.

Cyma npubyTKy, Ky CIPSIMOBYIOTh HA BUILIATY JUBIIEHIB Ta PO3MIP JUBIICHMIB
3a MPOCTUMH AaKIISIMH 3aJIeXkKaTh Bl YUCTOTO MPUOYTKY TOBApUCTBA 3BITHOTO POKY
Ta/a00 HEPO3MOAIIEHOTO MPUOYTKY MOMEPETHIX POKIB 1 BH3HAYAIOTH 3araibHi 300pH.

MOMEHTH IOYaTKy Ta 3aKiHUEHHS BWILUIATH JMBIJICHIIB 3a CBOEI IIPABOBOIO
MIPUPOJIOI0 € TEPMiHAMH Y IUBUILHOMY TIpaBi, SIKi MOXYTh OYTH BU3HAYCHI JIUIIIEC OJHUM
croco6oM: BKa3iBKOIO HAa KaleHJApHY JaTy. IX BH3HAUEHHS MAa€ Y3TOKyBaTHCA 3i
CTPOKOM BHIUIATH JIMBIJICH/IIB, BCTAHOBJICHUM 3aKOHOM. 30KpeMa, BiIOBiIHO 10 a03. 1
4.2 cr. 30 3akoHy Ykpainu «IIpo akimioHepHi TOBapHCTBa» BHILUIaTa TUBIICHIIB 3a
MPOCTUMH aKIisIMU BiJOYBAIOTHCSl y CTPOK, IO HE MEPEBUIIYE LIICTh MICAIIB Bif AHA
HOPUNHATTS 3aralbHUMM 300paMy pILIEHHS TPO BUIUIATY AUBIACHIIB. 3a 3arajJbHUM
MPAaBWIOM, TEPMIHM BHUIUIATU IMBIJCHIIB HE MOXYTh MOPYIIYBATH IIECTHMIiCAYHOTO
CTPOKY TIOYMHAIOYW BiA JHA NPUHHATTA 3arajJbHUMH 300pamMH BiAMOBITHOTO PillICHHS.
Boanouac 3akoHOM mependaueHa MOXIIMBICTH BCTAaHOBJICHHS 3arajlbHUMHU 300paMu
aKI[IOHEPHOTO TOBAPUCTBA CTPOKY JJIsS BHILIATH JUBIJACHIIB MEHINOT TPUBAIOCTI, HIXK
mricte MicsmiB (a203. 3 4.2 cr. 30 3akoHy «IIpo akIioHepHi TOBapuCTBa»). ¥ TaKOMY
BHITQJKy, TEPMIHM BUWIUIATH JHUBIJICHIIB MAalOTh Y3TO/DKYBaTHCS 31 CKOPOYCHHM
MOPIBHSAHO 13 3aKOHOM CTPOKOM, BCTAaHOBJICHHM BHIIIMM OpPraHOM YIIPaBJIiHHS
tToBapucTBa. CTpOK BWILIATH IHBIJCHIIB 3a TPUBIJICHOBAHWUMH aKIliSIMH BCTAHOBJIIOE
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BHHATKOBO 3aKOH 1 HE MOXe OyTH 3MIHCHHH pIlIEHHSIM 3arajbHuX 300piB TOBapUCTBA.
3okpema, 3rijiHo 13 a03. 2 4. 2 c1. 30 3akony Ykpaiau «IIpo akimioHepHi TOBapHCTBa»
BUILJIATa JAMBIJICH/AIB 3a MPHUBUICHOBAHUMHU aKIisIMH BifOYBa€Tbcd y CTPOK, IO HE
MEPEBUIIYE IIICTh MICALIB Micisl 3aKiHYEHHS 3BITHOTO POKY.

KonkpeTHuil cmoci0 BHIUIATH AMBIACHAIB 3a MPOCTUMM AaKLiIMH BU3HAUCHO
pillleHHSM 3arajJbHUX 300piB aKI[iOHEpiB NMpO BUIUIATY AuBifeHIIB (4.5 cT. 30 3akoHy
VYkpainu «[Ipo akiioHepHi ToBapucTBa»). CrociO BUILUIATH ITWUBIIEH]IIB BIAaCHUKAM IMPH-
BiJIeHOBaHUX akIiil BifoOpakeHO y CTaTyTi TOBapHCTBa. SIk y BUIAIKy i3 NPOCTHUMU
aKIlisIMH, TaK 1 TIPW BUILIATI JWBIJICHIIB 3a MPUBLICHOBAHUMH aKIliSIMH, TAKKX CIIOCOOIB
3aKOH niepeadayvae pa:

1) uepe3 memozutapHy cucremy VYkpainu;

2) 663HOCCp€HHBO akiionepam (y 6€3roTiBKOBiit a00 TOTIBKOBii Gopmi).

[MpuitHATTS pilICHHS TPO BCTAHOBICHHS MUBIACHAIB € TEPEAYMOBOIO IS
3IACHEHHS 1HIIOTO TpaBa — Ha iX OTPUMaHHSIL.

Peanizauis npasa na ompumannun 0ugioendie 3aexKUTh BiJl TUITY aKIIii:

@) npaeo Ha OMPUMAHHA OUBIOEHOIE 3a4 NPOCMUMU AKYIAMU € YMOGHUM, 1 MOXKE
OyTH 3aCTOCOBaHE JIMIIE y Pa3i MPUAHATTS pillIEHHS 3aralbHUMH 300paMH akI[iOHEpiB
Ipo X BUILIATY (BCTAHOBJICHHS AUBIJCHIIB);

0) npaeo Hna ompumanua Ougioenoié 3a NPUBLICHOBAHUMU AKUIAMU €
0e3ymoéHuMm, 1 WOTO 3aCTOCYBaHHS HE 3aJCXKHUTh BiJ MPUHHATTS TAKOro PIlLICHHS
(BCTaHOBJICHHS JIUBIJICH/IIB).

3rimHo 13 4.1 cr. 30 3akoHy Ykpainu «IIpo akiioHepHi TOBapHCTBA» 3a AKIISMH
OJTHOTO THITy a00 KJlacy HapaxOBYEThCS OJHAKOBUH po3mip mwBiAeHmiB. {1 Hopma
CYNEepEeYnTh TOHSTTIO JUBIICHIIB, BIAMOBIIHO JO SKOTO iX BUILIAYYIOTH aKIIOHEPOBI 3
PO3paxyHKy Ha OJHY HAJISKHY Homy akiiro. OTke, po3Mip TUBIJACH/IB 32 aKIisIMH OJTHOTO
THITy HE MOXXe OYTH OJJHAKOBHMM, OCKUIBKM BIH 3aJICKHTh BIIl KUTBKOCTI aKIiii (po3mipy
YacTKH), 0 Ma€ akiioHep. Po3mip AMBinEHIB KOXKHOTO aKI[iOHepa-BJIaCHUKA OJTHOTO TUITY
aKkuiil BU3HAUAIOTH MPOMOPIIHHO [0 KUIBKOCTI HaleXHUX HoMmy akuil. Hasenene
3aKOHOJIaBYE ITTOJIOKEHHS Mae OyTH Y3rojKeHe i3 3acaaro MpOIOPLIHHOCTI, XapaKTepHOO
JUI KOpTIOpaTUBHUX NpaB. [IporoHyto apyre peyeHHs nepiioro ab3alyy YacTHHHU Mepiioi CT.
30 3akony «IIpo akiioHepHI TOBAPUCTBA» BUKJIACTU Y TaKii pelaKlilii: 3@ KOXMCHOW aKuicio
00H020 muny ma Kiacy Hapaxoeyemuca 00HAKOGUIL PO3MIP OUBiOeHi6.

Po3Mmip auBineHmiB 3a MPUBIICHOBAaHMMH aKI[ISIMHM BCiX KJIaciB BU3HAYEHO y CTATYTI
akmioHepHoro ToBapucTea (4. 3 ct. 30 3akony Ykpaian «IIpo akilioHepHi TOBapUCTBAY).
Y pa3i HeoOXimHOCTI 30UTbIICHHS a00 3MEHIIeHHS po3Mipy JHMBIICHIIB 3a
MPUBUICHOBAHUMH aKINiSIMH, MalOTh OyTH BHECEHI 3MiHM JI0 CTaTyTy TOBapHCTBA.
BinmoBiHO 10 UYWMHHOTO 3aKOHOJABCTBA YKpalHH TIpO JACpPKaBHY PEECTpAIlito
FOPUIMYHUX OCi0 pO3Mip JVBINCHAIB 3a NMPUBIIICHOBAHUMU aKIliIMH HE BiJOOPaXEHO B
€auHoMmy nepkaBHOMY peectpi. Ockinbku 3rimHo 13 4. 1 cr. 10 3akony Ykpainu «IIpo
JIEpKaBHY PEECTpallilo PUANYHUX 0cCi0, Gi3HUHMX OCIO-MiAMPHUEMIIIB Ta TPOMAICHKUX
(opMyBaHb» JOCTOBIPHMMH BB@KAIOTh JIMIIE BiJOMOCTI, SKi BHECEHI JO PEECTpY,
MPOMOHYI0 YaCTUHY APYTY CT. 9 LBOIO 3aKOHY JONOBHUTH GI0OMOCHAMU HPO PO3MID
0ugioendie 3a npUGINeiio6aHUMU AKUIAMU.

Bumnnara nuBifeHAiB, 3a 3aTallbHUM NIPABUIIOM, BiJOYBAa€ThCs 3 YMCTOrO MPUOYTKY
3BITHOTO POKY Ta/a00 HEPO3MOMIJICHOTO MPUOYTKY MHHYIIUX POKiB. Y pasi BiJICYyTHOCTI
a00 HEJIOCTATHOCTI YHCTOrO MPHOYTKY 3BITHOTO POKY Ta HEPO3MOMAUICHOTO MPHOYTKY
MHHYJIHX POKIB, BHILIATa JIWBIJICHIIB 3a an/IBineﬁOBaHI/IMH aKIisAMU 3I1ACHIOETHCA 3a
PaxyHOK PpE3epBHOTO KarriTaimy TOBAPHCTBA abo cmemniampHOTO (HOHIY IUIS BHIUIATH
JUBIZICHIIB 3a IpuBUIeiioBaHuMY aKiisiMu (4. 2 ¢T. 30 3akony Ykpainu «[Ipo akmioHepHi
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TOBApUCTBA»). 3a3HAYCHE 3aKOHO/IaBUE TIOJIOKCHHS JIa€ MiICTaBU IMOCTABUTH IIii CYMHIB
MOHSATTS «IMBIACHAY», MmO MicTUThcs y 4.1 cr. 30 3akoHy. 30Kpema, JHBIICH]
BU3HAYAIOTh AK YACMUHY YHCMO20 RPUOYmMKy aKIIOHEPHOro ToBapHucTBa. BomHouac
JUBIICHIN MOXYTh OyTH BUIUIAYEHI HE JIMINE 13 YUCTOr0 MpUOYTKY aKIiOHEPHOTO
TOBAPUCTBA, aJIe I 13 HePO3MOAIIEHOTO NPUOYTKY, a TAKOXK 13 KOIITIB TOBAPUCTBRA, 1110 HE
CTOCYIOTbCS MPUOYTKY, a caMe: i3 Pe3epBHOro Kamitalxy Ta crerianbHoro (GoHmy amis
BUILJIATH JMBIJIEHAIB 3a MpuBUIeiioBaHMMH akuisMu. Ha 110 oOGcTaBuHYy BiKe 3BepTaiu
yBary B npoq)ecmm/{x BUJAHHAX: «3a3BU4ail 0a3010 7S PO3PaxXyHKYy Ta BUILIATH
IUBINCHIIB € YHCTHHA MpHOYTOK MIANPHEMCTBA SK YacTHHA OalaHCOBOTO HpI/I6YTKy
MiATIPHEMCTBA, 110 3aIHIIAETHECS B HOT0 PO3NOPSHKEHHI MiCTsl CIUIAaTH MOJATKIB, 300piB
Ta 1HIIMX OOOB’A3KOBUX IUIATEXIB. B aKuiOHepHHx TOBApUCTBAX IUBIICHIN MOXYTh
OyTH BHIUTAUEHi I 32 paXyHOK Hepo3no;:[1neHoro npuOyTKY MHHYIHX POKiB. OKpiM TOTO,
3a BII[CYTHOCTI YU HEJOCTAaTHOCTI YHUCTOTO Ta/ab0 HEpPO3MOIIICHOTO HpHGyTKy
IVBIICHIN 32 MPUBIJICHOBAHUMH aKI[iSIMH BUILTIAUYIOTh 32 PAXYHOK PE3epBHOTO KamiTary
abo crneuianbHOro QGoHmy» [1].

JuBifeH — 11e He 3aBXIM YacTHHA YUCTOTO NMpUOYTKY. JuBiZeH MOXKe OXOILIIo-
BaTH YaCTHUHY HEPO3MOAUIEHOTO MPUOYTKY, YaCTHHY PE3epPBHOTO KalliTany abo 4acTUHY
crneriansHOro (GoHAY A BUIIATH IUBIJCHIIB 32 NMpUBiJIeHOBaHUMH akiismu. Yuctuit
npuOyTOK aKIiOHEPHOTO0 TOBAapHUCTBA, HOrO0 HEPO3MOAUICHHH NPUOYTOK, pe3epBHUN
Karitai Ta crenianbHuil (GOHI U BUILIATH ITUBIICH/IIB 32 MPUBIICHOBAHUMHU aKI[isIMH €
eJIeMCHTaMM aKTHBIB TOBapHcTBa y Qopmi TpomoBux komTiB. OTke, JHUBIIEHI €
YaTHHOIO aKTHBIB (TPOIIOBUX KOIITIB) TOBAPUCTBA, a HE JIUIIEC HOTO YUCTOTO MPHOYTKY.
3 ypaxyBaHHSIM BUKJIAICHOTO, TOHATTS IWBINCHOY MAa€ IIOB’S3YBATHUCS HE 3 YHCTHM
npuOyTKOM, a 3 TPOIIOBUMH KOINTAMH TOBApUCTBA. /Jusioend — uacmuna 2poutogux
Kouwimie aKuionepHoz0 moeapucmed, AKy GUNIAUYIOMb AKUIOHepY 3 PO3PAXYHKY Ha
00HY HATIEHCHY UOMY AKUil0 NeGHO20 MUNY ma/ado Kuacy.

Jns KokHOT BWILIATH JAMBIJEHMIB HArJsl0Ba pajJa akI[iOHEPHOTO TOBApUCTBA
BCTAHOBITIOE JIaTy CKJIJIEHHs Mepesiky ocib, siki MaloTh MPaBO HAa OTPUMAaHHS JIMBiJCH-
JiB, IOPSAOK Ta CTPOK iX BUIUIATH. JlaTy CKJIaJeHHS Hepertiky ocid, siki MaloTh MPaBo Ha
OTPUMaHHS AMBIJICHIB 3a MPOCTUMH aKIlisIMH, BU3HAYAIOTh HE paHimie HiX depe3 10
pobGounx AHIB micias OHS NPUHHATTSA BIANOBIAHOTO PIlIEHHS HATJISIOBOIO PAaJOI0
ToBapucTBa. Ilepernik ocid, ski MalOTh IPaBO Ha OTPUMAaHHS AUBIJCH/IB 3a NpHUBiIcHOBa-
HUMHU aKI[isIMH, CKJIaJIAI0Th MPOTATOM OJHOTO MICSIIS MiC)IS 3aKiHUEHHS 3BITHOTO POKY.

[Tepenik oci0, sIKi MalOTh MPABO Ha OTPUMAHHS JTUBIJICHIIB, BCTAHOBIIOIOThH HA ITif-
CTaBi 3BEJICHOTO OOJIKOBOTO PEECTPY aKI[IOHEPIB, IO CKIAJCHO Ta MEepellaHO eMITEHTY
eHTparbHUM JETO3UTAPIEM Ha IMIJICTaBl OOJIKOBUX PEECTPIB HAlaHUX JICMIO3UTAPHUMHU
YCTaHOBaMI.

VY CBITOBIl TpaKTHIN BiIOMi JIBI MO BEICHHS PEECTPIB MpaB BIACHHKIB I[IHHUX
ManepiB: «aHIN0-aMEPUKAHChKa» — HE3aIeXHO Bil (popMM BUIYCKYy IIHHUX ManepiB
BEJICHHS PEECTPY BiIOYBAETHCS PEECTPATOPaMH, Ta «HIMEIIbKa» — PEECTPaTOPH BiICYTHI, a
BCl MUTaHHS 1HPPACTPYKTYpU (POHIOBOTO PUHKY PO3B’SI3YIOTh OaHKH-30epiradi [16, c. 84].
B Vkpaini gie 3MmimraHa Mopens, 3a SKOi Cy0’€KT BEAECHHS PEECTPY BIACHUKIB I[IHHUX
HanepiB 3aJISKUTh Bl pOpMHU iX iCHyBaHHS (JOKyMEHTapHa 41 O0e300KyMeHTapHa). Peectp
IIPaB BJIACHUKIB JOKYMEHTAPHUX I[IHHUX MaNepiB BeAyTh IOPUIUUHI 0COOH-PEECTPATOPH;
3IMIACHEHHS OOJIIKY IpaB BJIACHHKIB I[IHHUX TarepiB, IO iCHYIOTh y O€3M0KyMEHTapHIH
(hopmi, y TOMy YHCITI aKIlii, MOKJIAJCHO Ha JCTO3UTApHI YCTaHOBH. BimmosigHo 1o cT. 22
3akony Ykpaiau «[Ipo menosutpaHy cucteMy YKpalHW» PEECTp BIIACHWKIB IMEHHHX
[IHHKUX TarepiB ckianae [leHTpatbHui 1eno3nTapiid, a o0 Jep>KaBHUX IIHHHUX TaIepiB
— Harmionanpauii 0aHk YkpaiHu. EMITEeHT MiHHMX TamepiB 3000B’s3aHHMN YKJIACTH 13
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BH3HAYCHOIO HUM OCOOO0 (IETIO3MTapHOI0 YCTAHOBOIO, [IeHTpabHUM JIeTo3uTapieM abo
HBY) noroeip mnpo HamaHHS peecTpy BIACHHKIB IMEHHHMX IIIHHMX TarmepiB. ko
BU3HAYCHOI0 O0CO0OI0 € JIeNo3WTapHa YCTaHOBA, BOHA Ha IIJICTaBi PO3MOPSKEHHS
OTPHMAHOTO BiJ eMiTEHTa NMPO HAJaHHS PEeecTpy Hojae po3nopspkeHHs LleHTpansHoMy
JIETIO3UTapil0 MPO CKIAAEHHA 1BOTO peectpy. LleHTpanbHuil neno3uTapiii 30008’ a3aHMiA
TepeIaTH PEECTP JETO3UTAPHIN YCTaHOBI, @ BOHA CBOEIO YEPrOI0 — EMIiTEHTOBI.

VY pasi BiAYyKEHHs aKI[IOHEpOM HAaJEeKHUX HOMY akIiil Mmicis AaTH CKIaJCHHS
nepeniky ocib, siki MaroTh MPaBO Ha OTPUMAaHHs JUBIJCHIIB, aje paHille JaTH BUIUIATH
JTUBIZICH/IB, TIPaBO Ha OTPHMAaHHS IUBIJICHIIB 3aJMINAETHCS B OCOOHM, 3a3HAYCHOI Y
TaKOMy TiepesiKy. 3 METOI YHHKHEHHs KO3l y peryiioBaHHI JAWBIJICHIHUX IpPaBoO-
BIIHOCHH, B IOPHIUYHIN JiTeparypi 0yio 3po0JIeHO MPOIO3HUIliF0 BHECTH 3MIiHH [0 II. 4
4. 4 cr. 30 3akony Ykpainu «IIpo akiioHepHi TOBapHCTBa», 30KpeMa BHKJIACTH HOTO B
Takid penakmii: «Y pa3i BiI4y)KCHHS akKIliOHCpPOM HAJC)KHUX HOMY akIiil TicCis JnaTw
CKJIaJICHHS TIEpeNiKy oci0, sKi MalTh NMPaBO HAa OTPUMAHHS JUBIIACHIIB, Il IPaBO
HaJIOKUTh Ha0yBady akmid 3 MOMEHTY HOro BHECEHHS HArJIJOBOI0 palol0 [0
3a3HA4YEHOrOo MepesTiKy Ha MiICTaBl BUMTMCKU 3 PaXyHKY B LIHHUX nanepax» [16, c. 87].

s mpono3utiis cynepeunts a03. 2 4. 4 cr. 30 3aKoHy PO aKIiOHEPHI TOBapUCTBaA,
Je mependaueHo, WO TMepenik ocid, sKi MaloTh NpaBO Ha OTPUMAaHHS IWBIJIEHIIB,
CKJIQJIA€ThCSA B TOPSIKY, BCTAHOBJIEHOMY 3aKOHOJIABCTBOM IIPO JIETIO3UTAPHY CHUCTEMY
VYkpainu. Cama BHITUCKA 3 PaXyHKY B aKIliIX HE € MiITBEPKCHHSIM IIpaBa BIACHOCTI Ha
HUX; BOHA JIMIIIC 3aCBiIUy€ HASBHICTh HA PaXyHKY y JICTIOHCHTA IEBHOT KiJTIbKOCTI aKIIii.
[IpaBo Ha oTpuMaHHS JUBIJICH/IB BCTAHOBIIOIOTH HE Ha TiICTaBI BUMKCKK 3 PaXyHKY B
aKIlisfX, a Ha MiJCTaBl MEePeTiKy akiioHepiB, KU POPMYETHCS BiIMIOBIIHO IO 3BEJCHOTO
00JIIKOBOTO peecTpy akiioHepiB. HarisjmoBa pajga akiioHEpHOTO TOBApUCTBA JIMIIE
BCTaHOBITIOE JIaTy CKJIJICHHS TEpPENTiKy aKIOHepiB, sKi MalOTh NPaBO HAa OTPHUMAHHS
JUBIZICHIIB, OJTHAK 3MICT CaMOTo TiepeiiKy He Bu3Hadae. OKpiM TOTro, OMIOHHN Tepertik
CKJIaJaloTh 1 JUISl Y4acTi y 3araJbHUX 300pax akiioHepiB. BHeceHHs 3MiH A0 OO
HepeniKy Micias HOro CKIafeHHS 3aKOHOM 3a00poHEHO (4.2 cT.34 3axkoHy YkpaiHu
«IIpo akuioHepHi ToBapuCTBa»). Taky 3a00pOHY AOLIILHO BCTAHOBUTH 1 AJISI BHECEHHS
3MiH JI0 TIepemiKy oci0, SKi MaloTh PAaBO HA OTPUMAHHS AUBIACHMIB. 30KpeMa, YaCTUHY
yetBepTy cT. 30 3axkoHy VYkpainun «lIpo akilioHEpHI TOBapUCTBa» 3alpPONOHOBAHO
JIOTIOBHUTH HOBUM a03alloM TpETiM: «Brocumu 3minu 00 nepeniky ocio, aki maromp
npPAgo Ha OMPUMAHHA OUBIOEHOI8, NIC/IA T020 CKIAOCHH 3A00POHEHO).

Bimmoinao 10 a03. 3 4. 4 ct. 30 3akoHy Ykpainu «[Ipo akIlioHepHI TOBapHUCTBa»
TOBApUCTBO B MOPSIKY, BCTAHOBJICHOMY CTaTyTOM, MOBIIOMJISiE OCI0, SIKi MarOTh MPaBo
Ha OTPUMaHHS TUBIJACHIIB, HPO 0amy, po3mip, NOPAOOK ma cmpokK ix euniamu. 3MicT
i€l 3aKOHOJJABYOT HOPMHU HE BIJIMOBITA€ 3MICTY PIllICHHS 3arajibHUX 300piB aKIiOHEPiB
PO BUILIATY JWBIJICHIIB. 30KpeMa, y piuteHHi npo euniamy OugioeHoié 6CMaAHO61EHO
3azanvHull po3mip, mepminu ma cnocio eunnamu ougioendig. Came mpo e Mae oyTu
MOBIIOMJIEHO akiioHepa. OJHOYAacHE TMOBIIOMJIEHHS INpPO JaTy 1 CTPOK BHUILIATU
JTUBIZICHIIIB € HEMOXIMBUM, OCKUIbKM JaTa BUIUIATH JWBIJCHIIIB € TEPMiHOM, a HE
nmoyatkoMm mnepediry crpoky. Lle o3Hauae, 1m0 y MOBiJOMJICHHI AJI aKI[iOHEPIB MaloTh
OyTH 3a3HaueHi JATH MOYATKy 1 3aBEpIICHHs BUIUIATU JUBiAEHAIB, TOOTO TEPMiHU, a HE
CTPOK, IX BUILIATH.

[Tomoxxennst a63.3 u. 4 cr. 30 3akony VYkpaiam «[Ipo akiioHepHi TOBapHCTBa»
Tpeba y3TOAWTH 31 3MICTOM pIllICHHS 3arajdbHUX 300piB, SIKE € YMOBOI BHIDIATH
JUBIZICHIIB aKIliOHepaM-BJIaCHUKAaM MPOCTHUX aKIlid, 1 BUKJIACTH HOTO B TakKiid pemakiii:
«Tosapucmeo 6 nopaoKy, 6CMano8i1eHOMY CIHAMYMOM, ROBIOOMIIAE 0CiD, AKI mMaiomp
npago Ha OMPUMAHHA OUBIOEHOI8, NPO CYMYy NPUOYMKY, WO CHPAMOGYEMbCA HA
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eunjamy OugioeHoie, po3mip Ougioenois, wi0 Npunadac Ha O0OHY AKUil0, MOMEHMU
nOuamKy ma 3aeepuieHHs gUnIamu OUBiOeH0i8, cnocit euniamu OugioeHoie.

3a 4. 2 c1. 58 3akoHy Ykpainu «lIpo akuioHepHi TOBapUCTBA» BUKOHAHHS PILICHHS
3arajJbHUX 300piB aKI[IOHEPIB PO BUILIATY AMBIJCH/IB OPraHi30Bye BUKOHABUMI OpraH
aKI[IOHEpHOTO TOBapHCcTBA. BiH 3a0e3neuye HapaxyBaHHS IUBIACHAIB, 3aTBEPIKEHUX
3arajJbHUMU 300pamu.

3 ypaxyBaHHSM HAaBEJCHUX 3aKOHOAABUMX IIONOXKEHb, HPAGO HA OMPUMAHHA
Ougiodendie MiCTUTh KiJIbKa PaBOYMHHOCTEH aKIlioHepa:

1) npaso na 6cmanoenenna oamu cK1a0eHHA nepeniKy ocio, aKi maroms npaso Ha
OMPUMAHHA OUBIOEH)I8;

2) npaeo na oonyyenus 00 nepeiiKy ocio, AKi mMarOmy npaeo HA OMPUMAHHA
ougioenoie;

3) npaeo na nogioomieHHns npo uniamy OugioeHois;

4) npaso na napaxyeanns ougioenois;

5) npaeo na eunnamy ougioenois.

Y BiTUM3HSHIN CyI0Bil MPAKTULI 3aCTOCYBAaHHS 3aKOHOJABCTBA MPO MPABO HA y4aCThb Y
pO3MOALTT NPUOYTKY aKIiOHEPHOTO TOBApPHCTBA CKJIABCS MiAXiJ 3TiAHO 3 SIKMM, 00 €KTOM
CYZIOBOTO 33aXUCTY € BUHITKOBO HPAGO Ha sunaamy 0ugioendie. ' ocrionapchbki cyau BIpasi
MpUHMAaTH PIICHHS I0JI0 BUILIATH YYaCHUKOBI YaCTKU MPUOYTKY (IMBIACHAIB) NUIlE y pasi
HEBUIUIATH TOCHOAAPCHKMM TOBAPUCTBOM MAMBIACHIIB Ha MiACTaBl pIillleHHS 3arajbHUX
300piB a00 iX BUILIATH B MEHINIOMY PO3MIpi, HDK TepeI0aYeHo BiIMOBITHUM PIIICHHSM.
Skmro 3aranbHi 300pW TPUHHSUTM  PIlIEHHS HE PO3MOIUIATA IPUOYTOK TOBAPHCTBA,
TOCITOJIAPCHKU CY/I HE MOKE IMIJIMIHATH BUIIUKA OpPraH YIPaBJIiHHS TOBAPUCTBA 1 BTpydJaTUCS
y TOCIOAAPChKY MisUTbHICTH TOBapuicTBa [12]. [HIMMHU coBamMH, y CyHOBIH TpaKTHII
PO3TIISIA0TE BUHATKOBO CIIOPH PO CTATHEHHS 3a00proBaHOCTI 3a quBiaeHamu [13]. YV pasi
MIPOITYIIICHHS aKIIOHEPHUM TOBAapHUCTBOM CTPOKY JUISl BUIUIATH JWBIICHIIB, aKIliOHEp Ma€e
MPaBO 3BEPHYTUCA JI0 CYY 3 BUMOTOO NP0 MPUMYCOBE BUKOHAHHSA HEBUKOHAHOTO 00O0B’sI3-
Ky. [IpocTpoueHHs BUIIIATH IMBIJEHIIB HA/Ia€ aKIIIOHEPOBI PABO BUMAraTH BiJl TOBapHCTBA
X CIIaTu 3 ypaxyBaHHAM iHJEKCY 1HGUIAMLIT 32 BECh Yac MPOCTPOUCHHS, a TaKOX 3 % pIUHUX
Bix npoctpoueHoi cymu [8]. Ilo3uis, BupobieHa y CylOBiil MpakTHIl, Mae MiITPUMKY 1 B
Hayli mnpaBa: «/luBimeHZ cTae OOpProM TOBapHUCTBA AaKI[IOHEpY JuIIe Iicns iforo
orojomreHus» [11, c. 194].

CriopiB Mmpo 3axucT NpaBa Ha OTPUMAaHHS IUBIACHIIB y HOro moBHOMY o0cs3i (3
ypaxyBaHHSIM YCiX €JIEMEHTIB) CylH He BUPIMYOTh. Cy0OBOMY 3aXHCTy MiJIATAE JIUIIIS
oJlHE Cy0’€KTHBHE IMpaBo, IO BXOJWUTH JO CKJIAJy IpaBa Ha OTPHMAaHHS TUBIICHIIB, a
caMe: IpaBo Ha IX BUILIATY.

Y 4.2 ct.30 3akony Ykpainu «[Ipo akIiioHEepHI TOBapHCTBa» B peIaKilii Bij
19.03.2015 poxky BCTaHOBJIICHO MPaBO akKIliOHEpa 3BEPHYTHCS JO HOTapiyca IIoa0
BYMHEHHS BUKOHABYOTO HAIMCY Ha JIOKyMEHTaX y pa3i HeBUILUIATH AWBIJEHIIB y CTPOK,
BHU3HAUYEHUH 3aKOHOM, a00 YCTaHOBICHUH 3araJlbHUMU 300paMH.

3 Meroro peanizaiii BiAMoBigHOI 3akoHOomaBuoi Hopmu, 27.05.2015 poky Ilepemix
JIOKYMEHTIB, 32 SIKUMH CTATHEHHS 3a00proBaHOCTI MIPOBAAUTECS y OE3CHIPHOMY TOPSAKY Ha
Ii/IcTaBl BUKOHABUMX HAMMUCIB HOTApiycCiB, 3aTBEP/LKEHUM nocTaHoBo0 KabineTy MiHICTpiB
VYxpainu Big 29.06.1999 poky Ne 1172, nonoBHeHO myHKTOM 13 «CTArHeHHS 3a00proBaHOCTI
3 BUILIATH JUBIICHIIBY. Y IIbOMY TIEPENiKy MOMIIICHO JIBa BUAN JIOKYMEHTIB:

1) mi, w0 niomeeposicyroms 6UHUKHEHHA NPAGA HA UNIAMY OUBIOEHOIE;

2) mi, wjo niomeepor;cyonv HeOMPUMAHHA OUBIOEHOI6 aKUioHepoM.

Jlo mepmioro BUAy TOKYMEHTIB HajeXaTh: BHTAT i3 MPOTOKOJIY 3arajibHHX 300piB
aKIIOHEPHOTO TOBApPUCTBA, HA SIKUX NMPUHHATO PIllICHHS MPO BHILIATY JAWBIICHIIB, a00
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BHTSAT 31 CTaTyTy aKIliOHEPHOTO TOBAPHCTBA, B KOMY IepeadadeHa BHIDIATA TUBIICHIIB
3a NPUBIJICHOBAHUMH aKI[iISIMH; BUTAT 13 Mepestiky oci0, SKi MaroTh MpaBO HAa OTPUMAaHHS
JTUBIZICH/IB, TIO0 MICTUTh IiH(GOpMAIlI0 MO0 JOJydeHHs CTAryBada B 3a3HAYCHHUU
Tepetik; BUMTMCKA 3 paxyHKa B I[IHHMX Tarepax JCMOHEHTa, 0 MiATBEPIKYE HOTro TpaBa
Ha akuii Ta mpaBa 3a akIisIMH Ha BIAMOBIAHMUN Yac; MOBIIOMIJICHHS, IIO HAJACWIIAIOTh
oco0am, fKi MalOTh NPABO HAa OTPUMAHHS JUBIIEHNIB, 13 3a3HAUCHHAM iH(opMauii mpo
JIaTy, po3Mip, MOPSIOK Ta CTPOK X BUILIATU. JJOKyMEHTaMH IPYroro BHIY €: JOKYMEHT,
oo miaTBepaxkye (akT HemepepaxyBaHHS IUBINCHIIB 4Yepe3 JCTMO3UTapHY CHCTEMY
VYkpainu, abo BHITUCKA 3 IHIIOTO paxyHKa MpO HEHAJXOKCHHS KOIITIB B yCTAHOBJICHH
CTPOK; 3aCBilYCHA CTATYBAYEM KOIIisi MUCHMOBOI BUMOTH PO YCYHEHHS MOPYIICHS, IO
CIPWYVHMIO HEBUIUIATY IWBIJICHIIB, ska Oyna HajgiclaHa OOpXKHHKY; OpHWTIHAI
PO3paxyHKOBOTO IOKYMEHTa MpPO HAJaHHS MOCIYT IIOIITOBOTO 3B’SI3KYy Ta OIHCY
BKJIQJICHHSA, IO IiATBEPIKYIOTh HaIiClaHHA OOpKHUKY TWHCHMOBOI BHMOTH IIPO
YCYHEHHSI TOPYIIECHHSI, 10 CHPUYNHIUIO HEBUTUIATY TUBIICH/IB.

VY ropHIWYHIA JiTEpaTypi BUCIOBIEHO NPOMO3HIII0 BHU3HATH JOKYMEHTOM, IO
MiATBEPPKYE 3a00pTrOBaHICTh 13 BUILIATH JWBIJICHIIIB OJHMH 13 MEPENiKy, BCTAHOBJICHUX
ypsamoM. 30Kpema, «...3aCBiJUEHY CTATYBadeM KOIIIO MMCHMOBOI BUMOTH TIPO YCYHEHHS
MOPYIIEHHSI, 0 CIIPUYUHWIO HEBUIUIATY TUBIICHIIIB, sKka Oyia HamiciaHa OOP)KHUKY Ta
OpHTiHATHK PO3PaxXyHKOBOTO TOKYMEHTa IMpPO HAIaHHS IOCIYT MOIITOBOTO 3B SBKY M
ONMUCY BKJIANICHHS, IO IMiITBEPIKYIOTh HAMICIaHHSI OOpPKHUKY MUCHMOBOI BUMOTH IIPO
YCYHEHHSI TIOPYILIEHHS, 110 CIIPUYMHUIO HEBUIUIATY AMBIACHAIB (3a3HA4YeH] MiJ] MyHKTa-
MU «€» 1 «€» y BHUILIEBKa3aHOMY Tepeniky)» [7, c. 17].

Anamz . 13 «Z[OKyMeHTH 10 MATBEPAXKYIOTh 3a00pPrOBaHICTh 3 BUILIATH JUBIACH/IIBY
[epenixy I[OI(YMGHTIB 3a SKUMH CTSTHEHHS 3a6opr03aHocn MPOBOJUTHLCS Y O€3CITipHOMY
TOPSIIKY Ha M1i/ICTaBi BUKOHABYMX HAITHCIB HOTaplyCIB JIa€ TiJICTaBH 3pOOUTH BHCHOBOK IPO
BIICYTHICTh Y HHOMY TaKOTO TOKyMEHTA, SIKHii O BCTaHOBIIFOBAB 3a00PTOBAHICTH i3 BUILIATH
muBigenaiB. JKomeH i3 Bu3HaueHux y 1. 13 Ilepelniky JOKYMEHTIB Hi CaMOCTiHHO, Hi B
CYKYITHOCTI 3 IHIIMMH, HE MOXXE BCTAHOBUTH HAasBHICTH Oe3CHipHOi 3a00proBaHOCTI
aKIIOHEPHOT'O TOBAPKICTBA I1I0JI0 BUTUIATH JUBIACHIIIB CBOIM aKI[IOHEpaM.

Bumora craryBaua mpo yCyHEHHsI TIOPYIICHHS, IO CHPUYMHIIO HEBUIUIATY AWBi-
JICH/TIB, HE € JIOKYMEHTOM, SIKHH MIATBEPIKYE HasBHICTH Oe3CmipHOi 3a00proBaHOCTI.
[IpaBoBa mpupoaa Takoi BUMOTH — OJJHOCTOPOHHIH MPaBOYKH. BiH BUMHSETHCS OJHIEIO 31
CTOpiH 3000B’SI3aHHS, a caMe: CTAryBaueM. IHIma cTOpoHa 3000B’s3aHHS, — OOpPXKHUK,
Ma€ MPaBO Bi]MOBUTHU y 3aJI0BOJICHHI TAKOT BUMOTH, SIKIIO BBAXAE 11 HEOOIPYHTOBAHOIO.
BescmipHiCTh BUMOTM akIliOHEpa NpO HEBUIUIATY MHOMy [UBIAEHAIB Moxe OyTu
BCTAHOBJICHA JIMIIIE 3yCTPIYHAM OJHOCTOPOHHIM MPABOYMHOM aKI[IOHEPHOTO TOBAPHCTBA,
SIKUM BOHO BHU3HA€ CBOIO 3a0opropaHicTb. Y cT. 31 3akony Ykpainu «IIpo axuioHepHi
TOBapUCTBa» TepeAOaYeHO ITJICTABH BiJIMOBU TOBapHCTBOM Y BHILIATI JWBIJCHIIB,
HaBITh SKIIO OYJIO PUHHSATO PIICHHS PO iX HapaxyBaHHS. Y TaKWX BHITaJKaX HOTAPiyc
HE Ma€ MOYIJIMBOCTI BCTAHOBHUTH O€3CITIPHICTh 3a00pPTOBaHOCTI.

3 ypaxyBaHHAM TIONOXEHb YHHHOTO 3aKOHOJABCTBA YKpaiHM INOAO BYMHEHHS
BHKOHABUOTO HAMMWCY JUIS BUIUIATH JHMBIACHIIB, HAWOUIBII e()EKTHBHOI 1 IOIUIHHOO
(hopMOFO 3aXHCTy TIpaBa aKI[iOHepa Ha BHILIATY JWBIACHIIB BapTO BU3HATH CYIOBY (QOpMY.
Jlumme cyn mae, mepenbadeHi 3aKOHOM, MPaBOBI MOXIIMBOCTI BCTAHOBUTH HASIBHICTD
0e3CipHOCTI 3a00proBaHOCTI aKI[IOHEPHOTO TOBAPHUCTBA IIOJI0 BUILIATH JTUBIICHAIIB TIEpe
HOT0 aKI[iOHEPOM.

V¥ cr. 31 3akony Ykpainu «IIpo akiioHepHi TOBapUCTBa» BU3HAYEHO YMOBH (ITI/ICTaBH),
3a SIKMX TOBapHCTBO BIMOBISE Yy BUIUIATi AuBIACHAIB. IIpu uoMmy, 3aneXxHO BiJ MOMEHTY
HPUHHATTS PillIeHHS Npo X BUILIATY, Il MiACTAaBH 32 3aKOHOM MOALISIOTH Ha 1BA BUIU:
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— niocmaeu, AKI iCHyI0Omb HA MOMEHM RPUNHAMMS PilieHHsA NPO GUNIAMY OUBIOEHOI6;

— niocmaeu, AKi GUHUKIU NIC/IA NPULLHAMMSA PIUIEHHA BP0 6UNIAMY OUBIOEHOI6.

Jlo mepiioro BUY IMiJICTaB HAJICKATH JIBI:

1) 3BIT Mmpo pe3yabTaTH PO3MIMICHHS aKI[iii HE3apeeCTPOBAHO Y BCTAHOBICHOMY
3aKOHOJIABCTBOM IMOPSIKY;

2) BNacHUM KamiTajd TOBapUCTBa MEHIIMH, HDXXK cymMa HOro CTaTyTHOTO KamiTamy,
PE3epBHOTO KariTaly Ta po3Mipy MepeBUILeHH JTiKB1IAitHOT BapTOCTI MpUBUIeHOBaHUX
aKuii HaJl X HOMiIHAJIBHOIO BapTICTIO.

Hpyruit Bua miacTas Juist BIIMOBH Y BUILIATI IUBIICH/IIB Ma€ MiClle Y TUX BUIAJKAaX,
KOJI pIIIEHHs PO BUILIATY AMBIACHAIB OYyNO MPUHHATO, OJHAK Micis HOrO MPUHHATTS
CKJIajucs OOCTaBWHH, SKi YHEMOIIMBIIOIOTH BUIUIATY JAWBIICHIAWB 332 IIPOCTHMHU
aKmisMy. 30KpeMa akI[iOHEepHE TOBApPHCTBO HE Ma€ IpaBa BHILIAYYBATH JMBIICHIN 32
MIPOCTHUMH aKIiSIMHU Y pasi, SKIIO:

1) ToBapuCTBO Ma€e 3000B’sI3aHHS PO BUKYIT aKIlii HA BUMOTY aKIliOHEpiB;

2) IOTOYHI JIUBIJICH/IN 32 TIPUBIJICHOBAHUMH aKIlisIMH HE BUITIAYSHO TIOBHICTIO.

3Beprac Ha cebe yBary CHIpHICTh OJHI€l i3 MiACTaB IS BiIMOBH Yy BHWILIATI
JMBINCHITIB, & caMe: BJIACHHUIA KaIliTal TOBApUCTBAa MEHIINH, HK cyMa HOro CTaTyTHOTO
KalliTally, Pe3epBHOrO KamiTaly Ta pO3Mipy IEpEeBUIICHHS JIKBiNaliiHOI BapTOCTI
MpUBLICHOBAHUX aKIii Haj iX HOMIHANIBHOIO BapTicTi0. BoHa mepenbaueHa cepen THX
MiZICTaB, SKi OJHOYACHO 3a00POHSIOTH TOBAPHCTBY MPHUMATH PIIICHHS MPO BUILIATY
JTUBIZICHIIB Ta POOUTH iX BUILIATY, OCKIJIBKM MOXE BHUHHMKHYTH K 10, TaK 1 IicIis
MPUIHATTS Takoro pimeHHs. BoaHodac, iHIIA miacTaBa, — 3BIT MNpPO pe3ybTaTd
PO3MIIIIEHHS aKI[iil HE 3apeECTPOBAHO Y BCTAHOBICHOMY 3aKOHOM ITOPSIKY, MOXE iCHY-
BaTH JIWIIE HAa MOMEHT PO3MJIAY IIbOT'0 TUTAHHS 3arajlbHUMHU 300paMu aKIliOHEpiB.

Taxkwii miaxig 3aKOHOMABIIS € HEOOIPYHTOBaHUM. SIKIIO Tiepe]] MPOBEICHHSIM 3arajlbHAX
300piB aKIliOHEPIB BUHHKIIA SKACh 13 IMIJICTaB, 0 YHEMOKIIUBIIFOE BUILIATY TUBIICH/IB, TO
Ha [MX 300pax He JOMYCKAETHCS MPUHHATTS BIATIOBIIHOTO PIllICHHS. Y TOMY BHITAJIKY, KOJH
Ha MOMEHT PO3MISY MMUTAHHS NPO BUILIATY JWBIICHIIB 3arajJbHUMHU 300paMy aKIlioHEpiB,
BJIACHUM KarliTaJd TOBAapUCTBA CTaB MCHIIMM, HDK CyMa MOro CTaTyTHOTO KariTaiy,
PE3EPBHOIO KamiTaly Ta pO3Mipy MEpeBHUIIECHHs JIKBITaliiiHOT BapTOCTI MPHBiIEHOBAaHMX
aKIiil HaJ| 1X HOMIHAJILHOIO BapTICTIO, TOBAPHCTBO HE Mae TpaBa MPUIMATH PIMICHHS PO
BUILIATY AuBineHaiB. [IpaBo Ha 3/iliCHEHs X BUILUIATH Y TOBAPUCTBA B3arajii He BUHHKAE.

OTxe, aKkilioHEpHE TOBAPUCTBO MOXKE BIIMOBUTH Yy BHILIATI IWBIJEH/IB JIUIIE 3 TUX
MiJICTaB, SKi BUHUKJIM MICIISI MTPUAHATTS BIAMOBIAHOTO PillIEHHS.

Hemae 3akoHOIABYOTO 3MICTY BCTAHOBIIFOBATH OJHOYACHO IMiACTAaBH IUIA 3a00pPOHM Ha
TIPUIHATTS PIICHHS PO BUILUIATY TUBIICHIIB Ta 1X 31mificHeHHs. Lle pi3Hi 3a mommpeHHsIM Ta
METOK0 BCTaHOBJICHHS TijcraBd. [lincraBu, 1o 3a00pOHSIOTH TMpPUHMATH PIMICHHS PO
BUIUIATy JUBIJICHIIB, TONTHPIOIOTLCS HA BHIIIMN OpPraH aKIiOHEPHOTO TOBAPHCTBA (3aralibHi
300pHM) 3 METOIO HENOIYIICHHS TPHHHSTTSI HUM Takoro pimeHHs. [lixcTaBu i BiAMOBU Yy
BHILIATI IWBIJICH/IIB BCTAHOBJIFOIOTh 3a00pOHY JIJIsl IHINMX OPTaHiB aKI[iOHEPHOTO TOBAPHCTBA
(HarsIOBOT PaJiv, BUKOHABYOTO OPraHy) BUILIAYYBATH TUBICH/H aKI[IOHEpaM.

3 ypaxyBaHHSIM HaBEIECHHX apryMEHTIB, MPOIMOHYIO0 YaCTHHY mepiry cT. 31 3aKoHy
VYkpainun «IIpo akiioHepHi TOBapuUCTBa» BHUKJIACTH B TakKii penakuii: «Axyiomepue
mMOo6apucmeo He Ma€ Npaea NpuiimMamu piwieHHA nPO GUNIAMY OugideHOI8 3a
RPOCMUMU AKUYIAMU Y Pa3i, AKWLO:

1) 36im npo pe3ynrvmamu po3miujenns axKyiii He 3aPeEcmpPo6ano y 6CMAaAHO6Ie-
HOMY 3aKOHO0A6CMEOM NOPAOKY;

2) enacnuii Kaniman moeapucmea MeHWiUil, HidC cyma 020 CHMAMYMHOZ0
Kanimasy, pe3epeHozo Kanimajiy ma po3mipy nepesuujeHna nikeioayiinoi eapmocmi
npugineiioeanux aKyiii Hao0 ix HOMIHATbHOIO 6aPMICHION.
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Yactuny npyry ct. 31 1p0oro 3akoHy JOIOBHUTH TPETIM a03aloM i BHKIACTH 11 y
Takid penakuii: «AKuioHepHe MOGAPUCHEO He MAE NPasa 30IHCHIOBAMU GUNIAMY
0ugioenodie 3a npocmumu aKyiamu y pasi, AKuo:

1) mosapucmeo mae 30608’°a3aHHA NPO 6UKYn akyii 6i0noeiono 0o cmammi 68
Ub020 3aKOHY;

2) nomouni ousioenou 3a npugineliosaHuMu aKyiAMU He 6UNNAYUEHO NOBHICMIO;

3) énacuuit kaniman moeapucmea MeHWUI, HidC cyMma 11020 CHAMYMHOZ0
Kanimasy, pe3epeHozo Kanimajiy ma po3mipy nepesuujeHHa nikeioayiinoi eapmocmi
npuginenoeanux aKyiii Hao ix HOMIHAILHOI APMICHMION.

[TincTaBu 3a00pOHM ISl BUILIATH TUBIACHIIB 332 MPOCTUMH aKIIIMH MalOTh CBOEIO
METOI0 OXOPOHY iHTEpECIiB 1HINWUX aKIIOHEepiB, SKi MAalOTh IEepeBary mnepea TUMH, XTO
IpeTeHIye Ha OTPUMAaHHS AUBIJCHMIIB (AKI[IOHEpH, SKI MAalOTh MPAaBO HAa NMPUMYCOBHH
BUKYI aKIii, aKI[iOHEpU-BIACHUKH MpHBiIeiioBaHuX akuii tomo) [3, c. 183], a Takox
IHTEepecH caMoro TOBapHCTBA.

3rigHo 3 4.3 cT. 31 aKIioHepHOro 3aKOHY TOBAPHUCTBO HE MAa€ TpaBa NMpUHMATH
pillleHHs NpO BUILIATY AUBIIEHNIB Ta BUIUIAUYBATH IUBIACHAW 3a IMpPUBiICHOBaHUMU
aKIisIMU Y pa3i, SIKIIO:

1) 3BIT TpO pe3yJIbTaTH PO3MIMICHHS aKI[iii HE 3apeecTpPOBAaHO y BCTAaHOBJICHOMY
3aKOHOZABCTBOM IIOPSIAKY.

3akoHO#aBYa 3a00poHAa HA MPUHHATTS pIMICHHS NPO BUIUIATY IUBIAEHAIB 3a
MPUBIJICHOBAHUMH AaKIIiSIMU CYNEPEUYHTh IHIIAM MOJOKEHHSIM 3aKOHY, OCKUIBKH TakKe
pIlICHHS B3aralli He MpuiMaroTh. BimmosimHo 1o 4. 2 1 3 cr. 30 3akony Ykpaiau «IIpo
aKIiOHepHI TOBApPHWCTBa» JIMBINCHAM 3a TPUBIICHOBAHUMH aKI[iSIMM BUILIAYYIOTh
aKI[iOHepaM HE3aJISKHO BiJl MPUIHATTS PINICHHS BUIIUM OPraHOM TOBApHCTBA MPO X
BHUIUIATy. Y MOJAaTKOBOMY 3aKOHOJABCTBI YKpaiHW NUBIACHAW 3a MpPUBLICHOBAHUMHU
aKIissM{A TIPUPIBHIOIOTH 10 3apoO0iTHOI TuIaTH, TOOTO € Oe3yMOBHHM (0OOB’S3KOBHM)
IJIaTexeM, KU He 3aJIe)KUTh BiJl BOJII OpTaHiB YIPAaBIiHHS aKI[IOHEPHOTO TOBAPHCTBA
[4]. Bignoeimno mo mm. 153.3.7 cr. 153 IlomaTkoBoro Kojekcy YKpaiHM BHILIaTa
JUBIICH/IIB HA KOPUCTh (DI3MYHUX OCi0 3a MPUBIICHOBAHUMM aKIisIMU NPUPIBHIOETHCA 3
METOK0 OTOJATKYBaHHS JIO BUIUIATH 3apO0iTHOI IJIATH 3 BiJMOBIIHUM OIOJIATKYBaHHSM
Ta JOJTYYEHHSIM CYMH BUIUIAT JIO CKJIAAY BUTPAT IUTATHUKA TOAATKY.

SIK1m10 3BIT PO Pe3yNbTaTU PO3MIILIEHHS aKI[ill HE 3apEeCTPOBAHO y BCTAHOBJICHOMY
3aKOHOJJABCTBOM ITIOPSJIKY, AKIL[IOHEpHE TOBAPHCTBO I030aBiieHE IpaBa BHUILIAYYBaTH
JTUBIZICH]] 3a TIpUBLICHOBaHMMH akifissMu. OJHAK MPO 1€ HEe NPUHAMAIOTh OKPEMOIO
PIIICHHS 3arajibHUX 300PiB aKIIOHEPIB.

B a63ani apyromy 4.3 ct. 31 mepenbaueHo 1ie OAHY MiACTaBy AN BIIMOBH y
BUILIATI AMBIJEHIIB 3a MPHUBIIIEHOBAHUMH aKIisMH, a caMe: TOBAPUCTBO HE Mae IMpaBa
BHIUIAYYBATH IWBIACHANW 32 TPHBUICHOBAHWMH aKLiIMH MEBHOTO KIacy OO BHIUIATH
MMOTOYHUX JIUBIJICH/IIB 3a MPUBIJICHOBAHUMH aKIIisIMH, BIACHHKH SKUX MalOTh IIepeBary
1I0JI0 YeProBOCTI OTpUMaHHA nuBiAeH B, Ll mincTaBu MaroTh OyTH 00’ €JHaHI B OAHOMY
a03alli, OCKUIBKU MICTSTh OJHOPiAHI IPAaBOBI HOPMHU.

Tomy nponionyro 3 yactiHU 3 cT. 31 3akoHy Ykpainu «I[Ipo akitioHepHi TOBapuUCTBa
BHJIYYUTH CIIOBOCTIONYYCHHS «...NIPUHAMATH PIlICHHS TPO BUIUIATY JWBIIEHIIB Ta...» 1
JOJlaTU TIOJIOXKEHHs abzaiyy apyroro 4.3 cr. 31, BuwiaBmu 11 B Takii pemakuii:
«AKyionepne moeapucmeo He Mmac npasa 30IUCHIO6AMU 6unIaAmy Ousioendie 3a
RpUGINENo6AHUMU AKUIAMU Y PA3i, AKWO:

1) 36im npo pe3ynbmamu po3minieHH RPUBGINEIIOBAHUX AKYIIL He 3APecCmPOBAHO
Y 6CIAN08/IEHOMY 3AKOHO0ABCHEOM NOPAOKY;
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2) He eunnaueno noGHicmI0 HOMOYHI OUBIOEHOU 34 NPUGLIEIOBAHUMU AKUIAMU,
6/1ACHUKU AKUX MAIOMb nepesazy uwi000 4epz080Cmi OmMpumManHs OUsioeHoie nepeo
67IACHUKAMU AKYIL IHUL020 KIACY».

3anpornoHoBaHa peAakiisi apyroi i TpeThoi yactuH cT. 31 3akoHy Ykpainu «IIpo
aKI[IOHEpHI TOBAapHCBa» Ma€ BAXKIIMBE NPAKTUYHE 3HAYEHHSI, OCKIJIbKU € OKPECICHOI0
cheporo BUHUKHEHHS KOPIIOPATUBHUX CHOPIB MK akKIiOHEpaMu Ta TOBapUCTBOM MPO
BUILIATY AuBiAeHiB. Cropy Mpo 3aXHCT MpaBa akliOHEpiB Ha OTPUMAHHS JTUBIICHIIIB
CTalOTh MPEIMETOM CYAOBOTO pO3IJSAY Y TaKUX BHIAIKaX, KOJM BUIIMHA OpraH
TOBApUCTBA MPUHHSB PIICHHS PO BUILIATY JUBIACH/IIB, OJTHAK iICHYIOTh OOCTaBHHH, SKi
YHEMOIIUBITIOIOTH BUKOHAHHS [IHOTO pirreHHs. [0 Takux 0OCTaBHH HaJICKATh:

1) ToBapuCcTBO Mae 3000B’sI3aHHSI TIPO BUKYIT IIPOCTUX Ta MPUBIJICHOBAHUX aKINid HA
BHMOTY aKI[iOHEPIB;

2) IOTOYHI JUBIACHIN 3a MPHUBIICHOBAHUMU aKIliSIMHU, Y TOMY YHCITi BIACHUKH SKUX
MaloTh TIepeBary mo/10 YeproBOCTi OTPUMAHHS JUBIJICH/IIB, HE BHITJIAYE€HO MOBHICTIO;

3) BiacHU#l KamiTan TOBapHCTBAa MEHIIMH, HIX CyMa HOro CTaTyTHOTO Kamitany,
Pe3epBHOrO KamiTaly Ta po3Mipy MepeBUILIeHH JiKB1AitHOT BapTOCTI MpUBiUIeHOBaHUX
aKuii HaJl IX HOMIHAJIBHOIO BapTICTIO;

4) 3BiT MpO pPe3yabTaTH PO3MIIIECHHS MPUBLIEHOBAHUX aKLii HE 3apEeeCTPOBAHO Y
BCTAHOBJIEHOMY 3aKOHO/IaBCTBOM MOPSIKY.

Y pazi npuiinammsa 3azanvHumu 300pamu  aKyionepie piuienb npo GUNIAMY
ougioenoie ecynepeu Hasa6HOCMI niocmae Oia iX NPUHAMMA, 6UHUKAE CHIp He NpPO
eunnamy OugioeHoi8, a PO OCKAPIHCEHH PIUEHHS U020 OP2AHY YNPAG/IiHHA. Y maKux
BURAOKAX, CYO 3aXULAE NPABA HA 6CHAHOG/ICHH OUBIOEHOI8, A4 He NPABA HA IX GUNIAMY.

3akoHOM Ykpainu «[Ipo akiioHepHI TOBapuUCTBa» HE BCTAHOBJICHO NMPAaBOBUX HAC-
JJKIB MPUAHATTS PIlICHHS NP0 BUILIATY JMBIICHIIB Ta/a00 iX 3MiMCHEHHS BCyleped
3a00poHaM, mo mependadeHi y cT. 31 1poro 3akoHy. Y 3B’S3Ky 3 UM, B IOPHIWYHIN
niTepaTypi Oyia BUCIIOBJIEHA TyMKa MO Te, IO B TAKUX BHUIMAIKaX BiNOBiTHE PIILICHHS
3arajbHUX 300piB MOXKe OyTH BU3HAHE CyJIOM HEIIHCHUM 5K Take, [0 MOPYIIYE BUMOTH
LIOTO 3aKOHY, 32 YMOBH HasiBHOCTI Tnepea0adeHux 3aKOHOM MiJICTaB JJIsi 3a/0BOJICHHS
Takoro mo3oBy. JuBimeHau, siki Oyau BUIUIaueHi akilioHEpaM BCyNeped 3aKOHOAABUUX
BHMOT, MiJJIATa0Th MOBEPHEHHIO SK Oe3MifcTaBHO Ha0yTe MaiHO (3rigHo 3 4. 1 cT. 1212
LIKY, ocoba 3000B’s13aHa MOBEPHYTH MaifHO 1 TOJi, KONU MiJICTaBa, Ha sIKiif BOHO Oyi0
Ha0yTe, 3rojioM Bignaina) [3, c. 184-185].

HaBenena moswmilis 3aciiyroBye Ha yBary, BOJHOYAC, BOHa Oe3mocepenHbo 3i
cT. 1212 1IK Vkpainu He BUIUMBae. Y 4. 3 IMi€l cTATTi BU3HAYCHO ITEPENiK BUMOT JIO
SIKAX 3aCTOCOBYIOTHCS i1 ostoxkeHHsI. Cepel; HUX 3a3HAY€HO BUMOTY MPO MTOBEPHEHHS BU-
KOHAHOTO 3a HEIIHCHUM MpaBOYMHOM. IliJICTaBOO BWIUIATH AMBIACHIIB 3a MPOCTHMH
aKIlisSIMU € PINICHHS BUIIOTO OPTaHy YIPaBJIiHHSA (3aralbHUX 30piB) aKI[IOHEPHOTO TOBa-
PHUCTBa, SIKE 3a MPABOBOIO MPHUPOJIO0 HE HAJICKHUTD JI0 PABOUMHIB, a € MPABOBUM aKTOM
OPUIUYHOT 0cO0U.

Ha BinMiHy Bif MpaBOUMHY, KM TE€X CIPSIMOBYETHCS HA BUHUKHEHHS, 3MiHYy a00
MPUMTUHEHHS IPaB Ta 000B’SI3KiB IOpUANYHOT 0c0o0H, ii MpaBoOBUil akT:

1) € ne oOicro, a piwennam, aKe 0QOPMIACMbCA RUCOMOBUM OOKYMEHMOM i3
6CMAHOBIEHUMU PEKGIZUMAMU;

2) cmeoproe npasosi nacnioku He auuie 01 WPUOUUHOI 0coOu, AKA NPUIIHALA Ue
piwienns, ane i 015 iHWO20, HEGU3HAUEHO20 K014 OCID, Yy MOMY YUCTI, 015 YYACHUKIG
moeapucmea;

3) npuiimacmoca 6 Mmedxncax BCHMAHO6NEHOT HOPAOKOM O€HHUM KOMRemeHUii
(06cazy nosnosarcens), a He 6 Mercax 6i0NOBIOHO20 00cAZy UUBINbHOT di€30amHocmi;
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4) npuitmaecmupca  nponopuiiinoro  Oinbuwiicmio  2010cié, a4 He  EOUHUM
6071€6UABICHHAM.

IT. 1 4.3 c1. 1212 K Ykpainu HEoOXiAHO AOMOBHHUTH CIOBAMH: «Ta HE3aKOHHUM
MIPABOBUM aKTOM FOPHIMYHOI OCOOM.

BinnosizHo o u. 1 ct. 15 Jpyroi nupextusu 77/91/€EC Pamu €Bponeiicbkoro
CniBroBapuctsa «lIpo xoopauHamito rapaHTiii, ki BUMararoTbCsl B JIepKaBax-4JIeHaxX
Bi/l TOCMIOAApPCHKUX TOBApHUCTB y 3HA4€HHI Apyroro absaimy ctarti 58 JloroBopy amns
3aXUCTy IHTEpeciB IX YyJYaCHMKIB Ta TpPETiX o0ci0, 3 METOH 3poOUTH Ii rapaHTii
€KBIBaJICHTHHUMH IIIOJI0 CTBOPEHHS aKI[IOHEPHUX TOBApHUCTB, a TaKOX 30epeKCHHs Ta
3MiHM iX Kamitanmy» Bim 13.12.1976 poky [6] 32 BHUHATKOM BHWITaJIKIB 3MCHIICHHS
pPO3Mipy CTaTyTHOTO KalliTaly, He MOXe BiIOyBaTUCS pO3IMOALT NPHOYTKY HA KOPHCTh
aKIoOHEPiB, SIKIIO Ha JIEHb 3aBEPIICHHsI OCTAHHBOTO (DIHAHCOBOTO POKY YHCTi aKTHBH,
BiloOpaxkeH1 y piuHid 6yXFaJITepCBKII/I 3BITHOCTi, € a00 MOXYTh CTaTH B Pe3yJbTaTi
TaKOTO p03n0;:11ny MEHIIIAMH 3a PO3MIp CTaTyTHOTO KamTany, 301UIBIIEHOTO Ha cymy
pe3epBiB, SKi 3aKOH YW CTaTyT 3a00poHsA0TH po3noaiasaTu. [Ipum womy, i3 posmipy
CTAaTYTHOTO KaIliTaly BUPaXxOBYEThCS CyMa HOTO HECIUIaueHOi YaCTHUHH, SKIIO BOHA HE
BpaxoBaHa B aKTUBI OajaHCy.

Po3nozin nmpubyTky Ha KOPHUCTh akI[iOHEpIB 3a CBOIM PO3MIpOM HE MOXE Iepe-
BHIIIYBAaTU CYMH PE3YJbTATiB OCTAHHLOI'O 3aBEPIIEHOTr0 (PIHAHCOBOTO POKY, 301IBIICHOTO
Ha CyMY HEpO3MOJUIEHHX J0XO/iB, a TAKOX HA CyMY BiipaxyBaHb i3 JOCTYIHUX AJIS L€l
METH PE3epBiB, 1 3MEHIIICHOI HA CyMY BIIKJIaJICHUX (HEMOKPUTHX) 30MTKIB, a TAKOX Ha
CYMH, SIKi BHOCATD Y pe3epB BIAMOBIIHO JI0 3aKOHY abo craryty ((c) 4. 1 ct. 15).

3rigHo 3 1. (d) 4. 1 cr. 15 MOHATTA «PO3MOAITy MPUOYTKY» OXOIUTIOE BHUILIATY
JUBIIEHIIB Ta BIJCOTKIB BiacHMKaMm axkmii [9, c. 139]. Omke, 3akoHomaBcTtBo €C
BCTaHOBITIOE MPABO aKIIOHEPIB HE JIUIIE HA OJICPKaHH TUBIACHIB, aJie i TIPOIICHTIB, SAKi
HapaxOBYIOTh Ha BapTiCTh HAJIC)KHUX 1M aKIIii.

Binnosigao mo 4.2 cr. 15 Hpyroi aupextuBu 77/91/€EC, sKIo 3aKOHONABCTBO
JepKaBU-wIeHa TMependavae BUIUIATY MPOMDKHHMX JUBIJICHIIB, BOHA IIOBHHHA
BIJIMOBIIaTH TaKUM BUMOTaM:

a) Mae OyTH CKJIQIGHO OyXTajTepChbKUil KOIUTOPUC, SKUH MiATBEPAXKYE, IO IS
PO3MOIiTY € IOCTaTHHO HAasBHUX (DOH/IIB;

0) cyma, fka miJuIirae po3MOAiTy, HE MOXE IEPEBUILYBATH CYMH pE3yJbTaTiB,
OTPUMAHUX BiJl KiHIII OCTaHHLOTO (IHAHCOBOTO POKY, 32 Pe3y/bTaTaMH SKOTo Oyia
CKJaJieHa pidyHa OyXrajrepcbka 3BIiTHICTh, 30UIBIICHOT HA CyMy HEPO3IMOMITICHUX
JIOXOJIB, a TaKOXXK Ha CyMy BifpaxyBaHb i3 JOCTYINHHX JUIsl i€l METH pe3epBiB, i
3MEHIICHOT Ha CyMy BIIKJIaJeHWX (HETOKPUTHUX) 30UTKIB, & TaKOXX Ha CyMH, SKi
MiJUIATaI0Th BHECEHHIO B PE3€PB BIJIITOBIIHO JI0 3aKOHY YH CTAaTyTYy.

3rigHo i3 cT. 16 [pyroi mupextuBu 77/91/€EC Oynmb-sika cyma po3mojijieHa 3
MOPYIICHHSIM BUMOT CT. 15 OBUHHA OyTH BIALIKOJOBaHA aKI[iIOHEpaMH, SIKi T OTpUMAIIH,
SKIIO TOBAPHUCTBO JIOBEJIE, IO I aKIiOHEPH 3HAIH PO HENPaBOYMHHICTH 3/IHCHEHOTO
Ha iX KOPHCTb pO3MOoJily abo 3 ypaxyBaHHSIM OOCTaBHH HE MOIJIM HE 3HATH IIPO Le.
[Toni6Ha mpaBoBa HOpMa MICTUTBCS Y HalllOHAJLHOMY 3aKOHOJABCTBI JIep>KaB-y4yacHHIIb
€Bponeiicekoro Corosy. 3rigHo i3 (1) § 62 3axkony «IIpo axmioHepHI TOBapUCTBa»
Himeuunnn akiionepu 3000B’s13aHi MOBEPHYTH TOBAPUCTBY I'POLIOBI CyMH, OTPUMaHi B
SIKOCTI JIVBIICHIIB, SKIIO BOHW 3HAIH a00 BHACIIIOK HEOOEPEKHOCTI HE 3HAIM, 110 HE
MaJIv ITpaBa Ha TaKi BHILJIATH BCyIleped BUMOTaM 3akoHy [17, c. 290].

[IpaBoBUMHU aKTaMH OESKHX €BPOICHCHKUX KpaiH BCTAHOBICHO ITOJIOKEHHS IIPO
000B’S3KOBY BHILIATy IUBiAeHIIB. 30kpema, y IlIBerii ta ®DiHasgHIIT akIioHepH, sKi
BOJIOZiTOTh He MeHII K 10 % axmiid, MOXXyTh BHMaraTH Bill TOBapHCTBA IPHMYCOBOI
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BHIIATA AuBineHAiB. OOOB’S30K TOBAapHCTBA BUILIAYYBATH JWBIICHIW 3aKpIiTUICHHUHA
3akoHamu [pemii Ta Ilopryramii. Ilpm dYomy, Ha BHIUIATy AWBIIEHAIB Mae OyTH
CIIPSIMOBAHO HE MEHIIC BH3HAYCHOI 3aKOHOM YACTHHH YHCTOrO MPHOYTKY TOBApPHCTBA:
Bixm 35 mo 50 % [10, c.225]. ¥V 3akoHoAaBcTBi HiMeuuyuHH BCTAHOBIEHO 3a00pOHY
poOWTH BiApaxoBYBaHHS Ui IHUIMX HAKOMWYEHb AaKI[IOHEPHOTO TOBapHCTBa Oinblie
MOJIOBMHM TIPUOYTKY 3a pik. 3rigHo i3 4. 1 § 60 3akony «IIpo akiuioHepHI TOBapUCTBa»
i€l gepxxkaBu Big 06.09.1965 poky yacTrHa NpUOYTKY PO3MOAIIAETHCS MIXK aKI[IOHEpaMU
IPOMNOPLIHO 10 iX YacTOK y cTaTyTHoMmy Kamitam [17, c.290]. V pimenHi mpo
BHKOPHCTaHHS 0alaHCOBOTO HpHGyTKy aKuloHepHoro TOBApHCTBA  CePeN THIIAX
BKa3ylOTh CyMy, sIKa ITUISITA€ BHIUIATI aKilioHepaMm, abo BapTicTh MaifHa (§ 174 (2)).
Crartst 677 L{uBineHOTO KOJZIeKCy [IIBetiniapii BCTAHOBIIIOE TpaBo aKIioHepiB Ha
000B’S3KOBY BHIUIATY IHBINCHIIB 32 CTaBKOIO 5 % 3a YMOBH pO3NOALTY NPUOYTKY Ha
KOPHCTh WICHIB paJiil AMPEKTOPIB TOBapucTBa (TanTema) [18, c. 320].

VY 3ak0oHOJABCTBI YKpaiHH TeX iCHyBaja MmojaioHa HopMa. 30KpeMa, MPUKIHIICBUMH
MIOJIOKEHHAMU 3aKoHy YKpainu «IIpo nepmaBHHf/i 6ro0pxeT Ha 2010 pik» Oyno BHECEHO
3miEu 10 cT. 30 3akoHy YkpaiHu «IIpo aKHIOHele TOBApPHUCTBa». 3TiTHO 13 MU
3MiHAMH nepea6aqanacsl BUIUIATA JMBIJCH/IB aKI[iOHCPHUM TOBAPHCTBOM 3 YHCTOTO
NpUOYTKY y 3BITHOMY pOIll Ta/ab0 HEpO3MOIiICHOr0 NMPUOYTKY B PO3Mipi HE MEHIIE
30 %. BopHouac, 1ie MOJMOXKEHHS 3aKOHY OyJI0 BHU3HAHO HEKOHCTUTYIIMHUM Ha Tiit
MiZICTaBi, 10 3aKOHOM Tpo JlepikaBHUA OIO/PKET YKpaiHu HE MOXKHA BHOCHTHU 3MiHU JIO
THIIMX 3aKOHIB, 3YIHUHSITH iX JII0O YU CKACOBYBATH iX, OCKIJIbKH 3 00’ €KTHBHHUX MPUYNH
[Ie CTBOPIOE MPOTHUPIYYS y 3aKOHOJIABCTRBI; Y pa3i HEOOXIMHOCTI 3YIIMHEHHS Jii 3aKOHIB,
BHECCHHS J0 HHUX 3MiH 1 JONOBHEHb, BU3HAHHS iX HEUWHHUIMH MArOTb BHUKOPHCTO-
BYBaTHCS OKpeMi 3akoHU [15].

VY THX €BpOIEHUCHKUX JIepiKaBax, Jie He 3aKPIIICHO 000B’SI3KOBOT BUILIATH JHBiICH-
JliB, ICHYIOTh 1HIIII CLIOCOOM 3aXUCTY iHTEpeCiB akIioHepiB. 30kpema, y Benukiit bpuranii
B pa3l BWIUIATH HEAJCKBATHUX IUBINCHIIB, aKI[iOHEPH MAlOTh IMPaBO B CYIOBOMY
MOPSIAKY BUMAraTé BiJl TUPEKTOPIB KOMIAHIi BiJIIKOJYBAaHHsS 3aBAAaHHX iM 30UTKIB
HEZI0OPOCOBICHOIO  TMOBENIHKOIO, TMOB’SI3aHOI0 13 JAMBIIEHAHOIO TOJITUKOIO, abo
IpUMYCOBOT JIiKBifawii Takoi kommaHii [10, c. 224].

Y npakTulli BUpIIEHHs KOPIOPAaTUBHUX cropiB HallioHaIbHOI KOMICI€IO 3 IIHHUX
nanepiB Ta ¢oHaoBoro puHKy 50,5 % ckapr CTOCYHOTbCS MAiSTIBHOCTI aKIIOHEPHUX
TOBapUCTB. THIIOBUM MUTAHHSAM ITi€] KaTeropii 3BepHEHb € BiJICYTHICTh JAMBiNCHIB [5].
Taka craTUCTHKa BKa3ye Ha HE3aJIOBUIHHWUI CTaH BUIUIATH IUBIACHIIB B Ykpaini. L
oOCTaBHHA CTalla OJHIEIO 13 YMOB NMPUHHATTA 3akoHy Ykpainu «[Ipo BHECEHHS 3MiH JIO
crarti 41 3akony Ykpainu ,,IIpo akmioHepHi ToBapucTBa” (1100 KBOPYMY 3arajbHHX
300piB aKI[IOHEPHHUX TOBAPUCTB 3 MAKOPHTAPHUMHU IpaBaMH ACPIKaBH)», SKUM OYII0
3MEHIIICHO BIJICOTOK aKI[IOHEPiB, HEOOXITHUX JUIS BU3HAYCHHS KBOPYMY Ha 3arajlbHUX
300pax akuioHepHOro ToBapucTBa, 10 50 % romocyrounMx akmiid. Sk BkazaHO y
MOSICHIOBAJIBHIM 3aMUCIli 10 MPOEKTY IBOr0 3aKOHY, HOro MPUIHATTS JTOTOMOXE BCTa-
HOBUTH MOXJIMBICTh HEBIJIBOPOTHOTO TPOBEIEHHS 3arajlbHUX 300piB aKliOHEpHUX
TOBApHCTB, Yy SKHUX JepxaBa Boyojie mousa 50 % TroiocyrouMx akiid, aje MEHII SIK
60 %, Ta yxBaJleHHs pILCHb IIOAO PO3MOJUTY YMCTOrO HMPUOYTKY TAaKUX TOBAPHUCTB i
BUILIATH JAuBiAeHIB [ 14].

VY HaIllOHaJbHHX 3aKOHOJIABCTBAX OKpeMuX KkpaiH €C BCTaHOBJIEHO TIPaBO
aKIiOHepiB Ha OOOB’SI3KOBY BHWIUIATY IWBIICHIIB HE3aJICXKHO Bill (aKTy NPHUHATTS
BIJIMTOBITHOTO PIIlIEHHS] BUIIAM OPraHOM YIPAaBJIiHHSI TOBAapHCTBA. Y 3aKOHOIABCTBI
VYkpaiHu Take TpaBo IepeadayeHe JWIe JUIsl BIACHHUKIB TNPUBUICHOBAHHMX aKIIiH.
BracHuKYM MpoCTHX akIiii MOXKYTh pealli3yBaTH NPaBO HA OJICp)KaHHS TUBIICHIIB JIUIIIC



B. Llikarno
ISSN 0136-8168. BicHuk JTbiBCbKOro yHiBepcuTeTy. Cepis topuandHa. 2016. Bunyck 63 109

3a YMOBU TIPUHHATTSA 3arajJbHUMH 300paMH akKI[iOHEpiB pIlIeHHS MpO iX BUIUIATY. 3
ypaxyBanHsaM mo3unii KoncturymiiHoro Cyny VikpaiHM Ta TOMUpPEHOi NPaKTUKH
HEBUILIATU TUBINEHIB BJIACHUKAM IPOCTUX aKIii JOLUIBHUM € NMPUHHATTS OKPEMOTO
3akoHy «IIpo BHeceHHs 3MiH Ta JAOMOBHEHb A0 3akoHy Ykpainu «IIpo akuioHepHi
TOBApHUCTBA» B PeAaKIIii, sika MicTuaacs y 3akoHi «IIpo JlepxkaBHuii Or0pkeT YKpaiHu Ha
2010 pix» moao o60B’I3K0BOi BUILIATU AuBifeHIIB. OKpiM TOT0, OOIPYHTOBAaHUM €
BHECEHHS JIONOBHEHB 10 po3ainy IV IlonoxxeHHs mpo QpyHKI[IOHYBaHHS (HOHIOBUX OipK,
3aTBEPPKEHOTO0 pimeHHsaM HarioHansHOT KOMICIT 3 HIHHUX NanepiB Ta (OHAOBOTO PHHKY
Ne 1688 Big 22.11.2012 poky, B 4acTHHI KPUTEpiiB YHECEHHs aKIid O MepIioro Ta
npyroro piBHIB JictmHTy. OJHHAM 13 TakuX KpuTepiiB Mae Oyth (akT BHIUIATH
JUBIZICHIIB 32 MPOCTUMH akIisiMu. Ile craHe JMOMaTKOBUM CHOCOOOM OXOPOHH TIpaBa
aKIIOHEepiB-BJIAHUKIB MTPOCTHUX aKI[i HA BUILIATY AWUBIICH/IIB.

HeoOXimHiCTh 3ampoBajKEHHS] 1HCTUTYTY OOOB’SI3KOBOI BHIUIATH JIMBIJICH/IIB
MIATPUMYETHCSI Y BITYU3HAHIN HayKoBi# JiTeparypi [1, c. 101].

IopiBHAIBHMI aHai3 3aKOHOJABCTBA YKpAiHM 1 NMPAaBOBUX aKTiB €BPONENHCHKOrO
Coro3y Ta OKkpeMHUX KpaiH €Bponu Jae MiACTaBU 3pOOUTU BUCHOBOK IIPO TE, L0 YACTHHA
MOJIO)KEHb €BPOIEHCHKOTO0 3aKOHOJABCTBA WLIOJO 3/iMCHEHHS 1 3aXUCTy IpaBa Ha
OTPUMAaHHS AUBIZICHIIB MOXYTbh 1 MOBUHHI OYyTH 3alO3MYEHI Yy BITUM3HAHY CHCTEMY
pasa.
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EXERCISING AND PROTECTION OF SHAREHOLDERS’ RIGHTS
TO RESEIVE DIVIDENDS, COMPARATIVELY LEGAL ASPECTS
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e-mail: voltsikalo@gmail.com

In comparison with current national legislation, EU legislation and legislation of its
individual member states established a number of features of realization and protection of
shareholders’ rights to participate in the distribution of profits of the company.

Unlike to the art. 31 of the Law of Ukraine «On Joint Stock Companies», in which a ban
on dividends is set only if such conditions are encountered at the time of making decision to
pay and its implementation, the Second Directive 77/91 / EEC foresees such ban even if some
negative effects may occur in the future. In particular, in accordance with part 1 of art. 15
Second Directive dividend payment is not made if the net assets of the companydue to the
such payment may become less than the authorized capital increased by the reserves that the
law or statute prohibits to distribute.

The second EU directive sets the maximum amount of dividends to shareholders: no
more than the sum of the results of the last completed financial year increased by the amount
of undistributed income, as well as the amount of deduction from available for this purpose
reserves and reduced by the amount deferred (uncoated) losses, as well as amounts that are
entered in the reserve fund in accordance with the law or statute. The legislation of Ukraine
does not provide the upper limit of the size of the dividends that may be paid to shareholders.

The right to distribution of assets the company under the laws of the EU, except the right
to choose areas of using profit and the right to receive dividends, includes another subjective
right - the right to receive the interest accrued on the shares. Ukrainian legislation does not
establish the possibility of calculation and payment of interest on the shares.
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Unlike the law of our countryEU law provides for the payment of interim dividends. The
Law of Ukraine «On Joint Stock Companies» does not establish a right to interim dividend.

By the EU legislation established a special way to protect the right to receive dividend
payments in case of violation of legal limits set for it. In particular, the shareholders who
received dividends contrary to established legal limits, the court can be obliged to return the
amount of dividends received improperly. The Law of Ukraine «On Joint Stock Companies»
(art. 31) does not establish the legal consequences of dividend payment due to the failure
limits that are set for it.

At the national law systems of some EU countries (Greece, Germany, Portugal, Finland,
Switzerland, Sweden, etc.) established the right of shareholders to mandatory payment of
dividends regardless of whether the decision of the supreme governing body of the company.
The legislation of Ukraine provides such right only to holders of preferred shares. Holders of
ordinary shares may exercise the right to receive dividends only if the general meeting of
shareholders make the decision on their payment.

Keywords: dividend, receiving, payout, exercising, protection.
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OXOPOHA TTPAB IHTEJIEKTYAJIBHOI BJJACHOCTI
HAYKOBO-ITIEJATOI'TYHUX ITPAIIIBHUKIB:
3JOBYTKH, HIEPCHEKTHUBH, TPOBJIEMHA

0. Aeopcvka

JIvgiecokuii nayionanvnutl ynisepcumem imeni leana @panxa,
eyn. Yuieepcumemcwka, 1, JIvgis, Yrpaina, 79000,
e-mail: olyavorska@gmail.com

HocnigxeHo, BignoBigHO A0 YMHHOMO 3aKOHOA4ABCTBA YKpaiHM, MPaBOBUIN CTaTyC HayKoOBO-
negaroriyHoro npauisHuka. NpoaHanisoBaHO HOPMAaTMBHI BU3HAYEHHS MOHATL «HAYKOBO-Neaaro-
MYHWMIA NpaUiBHMK», «yYEHW», «HayKoBa AiANbHICTb», «HAyKOBO-OpraHidauiHa AisnbHICTbY,
«HayKOBO-MefaroriyHa AianbHiCTby.

MpoaHani3oBaHO 3MICT Ta peanisauilo OKpeMMX MpaB HayKOBO-MEAAroriYHMX npauiBHUKIB AK
OCHOBHMX CY0’€KTIB HAYKOBOI i HAYKOBO-TEXHIYHOI AiarnbHOCTI. [TpaBo BYEHOrO OTPUMYBaTW HANEXHi
CTUMYMIOBaHHA Ta MOTMBALjl0O [0 HAYKOBOI i HayKOBO-TEXHIYHOI LiffbHOCTI, OpIiEHTOBaHI Ha
00’eKTMBHY OLiHKY peani3alii KOHKPEeTHWX 3aBaHb 3a KiHLEBUM pesynbTaTtoM, Mae OyTu
NigKpinneHe BCTaHOBIEHHAM HOPUOMYHOTO OOOB'sI3Ky 3000B’A3aHMX CyO'ekTiB 3abe3neunTn Take
npaBo. 3a BiACYTHOCTI Oyab-AKMX OPUONYHUX MeXaHi3MiB 3abe3neyeHHst i 3aiiCHEHHS TaKoro
npasa Noro peanisauis € HEMOXIMBOIO, a 3aKpiNmeHHs Ha 3aKOHOAABYOMY PiBHI — AEKNapaTUBHUM.

HocnigxeHo HopMaTUBHI BUMOTW, BCTaHOBIEHI YWHHMUM 3aKOHOAaBCTBOM, SIK YMOBW 3000yTTA Ta
MPUCYHPKEHHS BYEHUX CTYMEHIB Ta HAYKOBMX 3BaHb. 3a3HavyeHo Mpo 3aiBy chopmarnisaLito OKpemMmx
HOPMAaTMBHUX BUMOT, LLIO BCTAHOBINEHI A0 hopmm Ta 3MICTy HayKoBUX nybnikauin.

3BepHYTO yBary Ha CynepeunuBi 3akoHoAaBYi MigxoAu LIOAO PO3noAiny ManHOBWUX Npas
iHTEeNeKTyanbHOi BNACHOCTI Yy pasi CTBOPEHHA TBOPY Y 3B'A3Ky 3 BWMKOHAHHAM TPyOOBOroO
porosopy. HaronoweHo Ha HeobXxigHOCTI BNpOBafXeHHA Ta MOLUMPEHHHA AOroBipHUX ¢opM
po3noainy Ta po3nopsakKeHHs ManHOBMMMW NpaBaMu iHTENEKTyanbHOI BNAaCHOCTI Ha Taki TBOpWU
yepes yknaZeHHs BiANoBigHMX JOroBOPIB MixX aBTOpamu, SK NEPBUHUMMK CYD’eKTaMy aBTOPCLKOrO
npaBa, Ta ix po6oToaaBLAMY Y BCix chepax HayKoBOi QiSANbHOCTI.

Krroyosi criosa: HaykoBO-nedaroriyHUiA npauiBHUK, YYEeHWI, HayKoBa AiSNbHICTb, MaWHOBI
npaB.a iHTenekTyansHoi BNacHOCTI, CNy60BuiA TBIp.

BinmosigHo 10 cT. 53 3aK0Hy VYxpainu Big 1 mumas 2014 poky «Hpo BHIIYy OCBITY»
[1] Hayxoso-nedazoziuni npauienuku — e ocodu, AKi 32 OCHOBHHM MiCIIeM POOOTH Y
BHIIMX HABYAIBGHUX 3aKJIaZax MPOBAIATh HABYAIBbHY, METOIUYHY, HAYKOBY (HAyKOBO-
TEXHIYHY, MHCTEIbKY) Ta OpraHi3aliiHy AisUTbHICTh. BHU3HAYCHsS TOHATTS «HAYKOBO-
MeJaroriYHUi TIPaIliBHUK» HaBeJeHO 1y 3akoHi YKpainu Bix 26 mmcromana 2015 poky
«IIpo HaykoBy 1 HaAyKOBO-TEXHIUHy HisuTbHICTHY» [2]. BimmosimHo no m. 25 cr. 1 mporo
3aKkoHy Haykoeo-neOazoequuﬁ npauitmux — y4eHHUH, SIKUI Mae BUILlY OCBITY HE HIDKYE
Jpyroro (MaFlCTepCLKOFO) PIiBHS, BIIMOBIAHO IO TPYIOBOTO JI0r0BOpY (KOHTpakTy) B
YHIBEPCHUTETI, aKkajaeMii, IHCTI/ITyTl npo@ecu/mo TPOBAJUTH MeJIaroriyly Ta HaykoBy a0o
HAYKOBO-TICJArOriYHy ISUTHHICTh Ta MA€ BIIMOBIAHY KBami(iKallil0 HE3aJIeHKHO Bil
HAsBHOCTI HAYKOBOT'O CTYIEHs a00 BYEHOrO 3BaHHS, MIiNTBEPIKCHY pe3yibTaTaMu
aTecTamii y BUITaIKax, BU3HAYCHUX 3aKOHOAaBCTBOM.

OxkpeciieHI BU3HAYEHHS 3MICTOBHO JICIIO BiJPI3HSIOTHCS, (PAKTUYHO JOTOBHIOIOYH
OJTHE OJTHOTO. 3arajioM Taka 3aKOHOAABYA TEXHIKa BU3HAUCHHS OJHUX 1 THX CaMUX MOHSTH
y pi3HEX 3akoHaX (HOPMATUBHHX aKTaX) € BKpail HEee(eKTHBHOK, ajiec aHal3 Pi3HUX

© SBopcrka O., 2016
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HOPMATHBHHUX aKTiB CBITYHWTH, IO 3aKOHOIABEIb MOBOJI YaCTO BHAETHCS IO TAKUX
«TIPUHAOMIBY», CTBOPIOIOUH Y TAKHH CIIOCIO IUTyTaHUHY Y CYTHICHOMY PO3YMiHHI TIOHSTb.

Otxe, y 3akoHi «IIpo HayKOBY 1 HAYKOBO-TEXHIUHY JiSUTBHICTbY» MOHSATTS «HAYKOBO-
NeJaroriYHMH NPaIliBHUK» BU3HAYEHO Yepe3 iHIIe NOHATTS «BUYeHUi». []e BusHaueHHs Tex
3HaXOJUMO y 1IbOMY Xk 3akoHi. BiamosigHo 1o m. 4 cT. 1 ¢uenuii — dizuuna ocoba, sixa
MpoBOUTh (yHAaMeHTanbHI Ta (a00) MpUKIaIHI HAYKOBI JOCHIDKEHHI W OTPHMYE
HayKoBi Ta (a00) HayKOBO-TeXHI4H1 (IIPUKIaH1) pe3yiabTaTH. A BiamoBiaHo A0 m. 11 miei x
CTaTTi MON00UT YHeHui — yueHuH BiKOM 10 35 pOKiB SIKMHA Ma€ BHIIY OCBiTy HE HUKYE
Apyroro (marictepcpkoro) piBHS, a00 BueHHMH BikoM 10 40 pOKIB, SKHH Mae HaYKOBI/II/I
CTYIIiHb JIOKTOpPa HayK a00 HABUAEThCS B JIOKTOPAHTYPI. HOplBHiIHLHI/II/I aHaNi3 IHX
HOPMATHBHHX TIOHATH MOXE MPU3BECTH 0 TapaJoKCaIbHIX BIHCHOBKIB. [IpocTo BueHwmit —
(I)ianHa 0co0a, sika MOYKe W He MaTH OCBITH, HAYKOBHX CTYIICHIB, 3BaHb, aji¢ TPOBOJUTH
HAYKOBI JOCIIKEHHS Ta OTPUMYE PE3YNbTATH, a MOJOAMA YUCHHII — me BiKe iHme?!
HasBHiCTB OCBiTH, BIKOBHI IICH3, HasSBHICT HAyKOBOTO CTYICHs. AJie BUCHHI KOJICH OyB
i MonoguM ydeHnM! Um moTpiOHi Taki BU3HAUEHHS 1 siKe 1X NMPUKIIagHE 3HaYeHH:A? SIKIIo
3aKOHO/IaBEIlb MaB 32 METY BCTaHOBHMTH SIKICh MUJIBIM, CTHUMYJH UIsl POOOTH MOJOJHX
YUYEHHUX, TO UM HOTPiOHO y Takuii Croci0 3aKOHOIaBUO BU3HAUATH I1i MOHSTTS?

VY 4.2 cT. 56 3akony «IIpo BuILy OCBiTY» poOoumii 4ac HayKOBO-NIEAATOT1IHOrO Mpa-
L[IBHUKA OXOIUTIOE YaC BUKOHAHHS HUM HAaBYaJIbHOI, METOJJMYHOI, HAYKOBOI, OpraHi3aliifHoi
poboT Ta IHIMX TPYIOBUX OOOB’sI3KiB. Xoua y 3aKOHI 1 perslaMeHTOBaHAa TPUBAIICTbH
poboUoro 4acy HayKOBO-TIEIAroTiYHOTO TpalliBHUKAa — 36 TOAWH Ha THXXICHb (CKOpOYcHa
TPUBATICTH POOOYOro Yacy) Ta MakCHMaJIbHE HaBYaJbHE HABAHTAXKCHHS HAa ONHY CTaBKY
HAYKOBO-TIEJ[ATOTIYHOTO TpAIliBHUKA He MOXe mepeBuiryBatd 600 TomuH Ha HaBYAITbHHUMA
PIK, TIPOIIECH HAYKOBOi TBOPUOCTI HIKOJIM HE MOXKYTh «BITUCATHCSY Y YaCOBI MEXI.

Hopmu wacy maBuampHOI poOOTH y BHINMX HABYAIPHUX 3aKjagax ICp)KaBHOI Ta
KOMYHaJIbHOI (hOpM BIIACHOCTI BU3HAYAE IIEHTPAIBHUN OpraH BUKOHABYOI BIIaJH Y cdepi
OCBITH 1 HayK¥ 3a TIOTO/DKEHHSM i3 3aiHTEepECOBaHMMHU JEpKaBHUMHU opraHamu. Hopmu
yacy METOJIMYHOI, HayKOBOI, Oprafi3amiifHoi poOOTHM BH3HAYa€ BHIIUH HaBYAIbHHIA
3aKjaj] Ta TUIBKU Taki NMOKa3HMKM HE BiZOOpaXxeHi Hi B pexuMi poOOYOro vacy, Hi B
HaBaHTA)XEHHI HAyKOBO-TIEAArori4yHOro npaniBHUKa. HarioHanbHuH BUIMK HaBYaJIbHUH
3aKjaj] Ma€ MpaBO CaMOCTIHHO BHM3HAuaTH HOPMH Yacy HaB4YalbHOI Ta iHINOI poOoTu
MEearoriYHUX 1 HAYKOBO-NEAAroTiYHUX IpaIiBHUKIB. SIK HaykoBa, Tak 1 METOAMYHA
poboTa 3aNHIIAIOTBCS 1038 PETYNIOBAHHAM POOOYMM dYacoM YH HAaBYAIBHUM
HaBaHTaXCHHSM, a BIATAK 1 pe3y/IbTaTH Takoi poOOTH HE BIUIMBAIOThH Ha OIUIATY YM 1HIII
(hopMH 3a0X0UYCHHS HABYATBHO-IIEATOTIYHHX TPAI[iBHUKIB.

Bu3HaueHHs KOXHOTO BWIY JiSUTBHOCTI HAyKOBO-TIEJAroriqHOTO MpalliBHUKA
HaBeZieHO y 3akoHi «IIpo HaykoBy i HAYKOBO-TEXHIUHY MisUTbHICTEY OTKe, BIAMIOBITHO
mo m. 12 cr. 1 3akoHy Haykosa OianvHicmb — iHTENCKTyallbHa TBOpYA JiSUTBHICTD,
CIpsIMOBaHa Ha OJIpKaHHSI HOBHMX 3HaHb Ta (a00) MOIIYK HUIAXIB iX 3aCTOCYBaHHS,
OCHOBHUMM BHJaMU SIKOI € (DyHIaMEHTaIbHI Ta MPUKIAAHI HAYKOB1 TOCTIKEHHS; 1. 23:
HayKoeo-opzanizauiiina OianbHicmes — IiSUTBHICTb, CIPIMOBAaHA HA METOAMYHE, Opra-
Hi3auiiiHe 3a0e3NeyYeHHs Ta KOOPAMHAIII0 HayKOBOI, HAyKOBO-TEXHIYHOI Ta HAyKOBO-
MEeJaroriYHol AiSIBHOCTI; 1. 24: HayKo8o-nedazoziuna OianpHicmbs — TIeAaroriyHa
JISUTBHICTE B YHIBEpCHTETaX, aKaJeMisiX, IHCTUTyTaXx Ta 3aKiajax MiCIsIUILIOMHOL
OCBITH, IIIO ITOB’s3aHa 3 HAYKOBOIO Ta (a00) HAYKOBO-TEXHIYHOIO JiSUTEHICTIO.

3akoHOM «IIpo BHIy OCBITY» BCTaHOBJICHO, IO PEKOMEHJIOBAHHUM MEPEiK BHUJIIB
HaBYaJIbHOI, METOJAMYHOI, HAYKOBOI Ta OpraHi3amiiiHoi poOOTH Ui HAayKOBO-IIEIAro-
TYHAX, HAYKOBHX 1 TIENaroriyHuX IMPaIiBHUKIB BCTAHOBIIOE IEHTPAIBHUN OpraH
BHKOHABYOI BJIa U Y cepi ocBiTH 1 HaykH [3]. A BUIM HaBUAITBHOT pOOOTH TIEIaroriuHIX
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Ta HAYKOBO-TICIarOTIYHUX TPAI[iBHUKIB BIOBITHO JIO TXHIX MOCAJ BCTAHOBJIIOE BUIIIHMA
HaBYAJILHUH 3aKjajl 3a MOTOJKCHHSM 3 BUOOPHHUMU OpraHaMH TEPBUHHHUX OpraHi3amii
npodceniiaky (MpoCHiIKOBUM MPEICTABHUKOM).

OcBiTHil nporec, BIAMOBITHO 10 4. 1 cT. 47 3aKkoHy, BU3HAUCHO SIK IHTEJICKTYaJIbHY,
TBOpUY MISVIBHICTH Yy c(epi BHUINOI OCBITM Ta HAyKH, IO MPOBAAUTHCS Y BUIIOMY
HaBYaJlbHOMY 3akjani (HaykoBiii yctaHoBi). B ocHOBI opranizaiii BHIIOi OCBITH
MOKJIAJEHO, Cepel IHIIMX, NPUHLUI aKaJeMiuyHOi CBOOOAM SK CAMOCTIMHICTH 1
HE3aJISKHICTh YYaCHMKIB OCBITHBOI'O TpOILECYy MiJ 4Yac MPOBAIKEHHS IeAaroriuyHoi,
HayKOBO-ITEeJIarorigHoi, HayKOBo'l’ Ta/ab0 1HHOBAIIHOT AISUTLHOCTI, IO BiIOYBa€ThCS Ha
MIPUHIAIIAX CBOOOIN CJIOBA i TBOPUOCTI, TNOMMPEHHS 3HAHb Ta 1H(1)opMau11 TIPOBC/ICHHST
HAyKOBHX JOCHI/DKEHb Ta BHKOPHCTAHHS IXHIX pE3yNbTaTiB Ta peali3yeTbCcs 3
ypaxyBaHHSM O0OMEKEHb, BCTAHOBIICHUX 3aKOHOM (cT. 1 3akoHy).

Cepen OCHOBHMX 3aBJaHb BHUIIOTO HABYAIBHOTO 3aKJIady, IO BHU3HAYCHI y CT. 26
3aKoHy IS YHIBEPCHUTETIB, aKaJieMiil, IHCTUTYTIB — NMPOBAPKEHHS HAYKOBOI JiSUTBHOCTI
[UIAXOM TPOBEJCHHS HAYKOBHX JOCTIMIXKEeHb 1 3a0e3meueHHs TBOPYOI AisUTBHOCTI
YUYaCHUKIB OCBITHBOTO IPOIECY, MiJTOTOBKM HAyKOBUX KaJApiB BUINOI KBaigikarii ta
BHUKOPUCTaHHsI OTPHUMAaHUX pe3yJabTaTiB B OCBiTHbOMY mpoueci. Came Ha Horo
BHUKOHAHHS 1 CPAMOBaHI 3yCHJIJISl HAYKOBO-TIEJarOT1YHUX MPalliBHHUKIB.

ITpaBa HayKOBO-NEAArOTTUHMUX MPAIiBHUKIB BU3HAuUeHI y cT. 57 3akony. Cepen HUX
3a3HaueHO 1 MPaBO Ha 3aXUCT MpaBa IHTEJIEKTYalbHOI BJIACHOCTI. A OT MPOBAJKEHHS
HAyKOBOT JISUTEHOCTI OKPECIICHO K 000B’ 130K HAYKOBO-TIEIArOriqHOTO MpariiBHuKa (1. 1
cT. 58 3akony). [IpoBamkeHHsT HayKOBOi 1 HAYKOBO-TEXHIYHOI MISUTLHOCTI YHIBEpCHTE-
TaM¥, aKaJeMisIMH, IHCTUTyTaMHU € 000B’I3KOBUM BIAMOBIAHO JIO MPHITHACIB CT. 65 3ako-
Hy. Cepen cy0’€KTiB TaKO1 ISUTBHOCTI BKa3aHO 1 HAYKOBO-TIEarOTIYHIX TPAIiBHUKIB.

BimmosimHo 1o ct. 5 3akony «[Ipo HayKoBY i HAYKOBO-TEXHIYHY AisUTLHICTBY yde-
HUH (HAYKOBO-TIEAATrOTIYHUAN TMpAIiBHAK) € OCHOBHHUM Cy0’€KTOM HAyKOBOI1 i HayKOBO-
TeXHIYHOi AismpHOCTI. Cepen Horo mpas, 110 BU3HAYEHI y CT. 5 LOTO X 3aKOHY, MPaBO
3100yBaTH BU3HAHHS AaBTOPCTBA HAa HAYKOBI 1 HAYKOBO-TEXHIYHI pe3yJIbTaTH CBOET
nisibHOCTI (1. 4). YoMy mpaBo 3100yBaTH BHU3HAHHS aBTOPCTBA, SIKIIO BiAMOBIAHO A0
cT. 11 3akony VYxkpainu Bifg 23 rpyaus 1993 poky «lIpo aBTopchbke HmpaBo i CyMiXHIi
npaBay [3] mie mpe3yMIiilis aBTOPCTBA — 3@ BIICYTHOCTI JIOKa3iB iHIIOTO aBTOPOM TBOPY
BBaXXAEThCA 0c00a, 3a3HaueHa K aBTOpP Ha OpHriHaIi abo MPUMIPHHUKY TBOpPY (Ipe-
3yMIIIis aBTopcTBa). OTKe, He MOTPiIOHO 3700yBaTH BU3HAHHS CBOTO aBTOPCTBA 3 OTJISTY
Ha JIIFO MPE3yMITIiT aBTOPCTBA.

Cepenl IHIIIMX YY9eHHIA Ma€ TIPaBO OTPUMYBATH HAICKHI CTHMYJIFOBAHHS Ta MOTHBAIIIO
JI0 HAYKOBOT 1 HAYyKOBO-TEXHIUHOI isITBHOCTI, OPIEHTOBaHI Ha 00’ €KTUBHY OIIIHKY peajti3a-
il KOHKPETHHUX 3aBJlaHb 3a KIHIIEBUM pe3ysbTatoM (I 8 cT. 5 3akoHy). 3a BiIICYTHOCTI
FOPUIIUYIHOTO 00OB’s3KYy 3000B’s3aHUX Cy0’€KTIB 3a0€3MEYUTH TaKe MPaBO Ta 3a BIJICYT-
HOCTI OyIb-sIKMX IOPUIMYHMX MEXaHi3MiB HOro 3a0e3neyeHHs i 3iMCHeHHs peani3ailis
TaKoro Npasa € MpoOIeMaTHYHO. binbIie Toro, 3akpirieHHs npaBa 6e3 MexaHi3MiB Horo
peamizanii, € cyTo AEKIapaTUBHUM, IOMYTICTCBKUM. Xoua «HE XJIOOM €IUHHM», aine
MarepiajibHa CKJIaJ0Ba HAYKOBOI TBOPYOCTI € OJHIEIO 13 CYTTEBUX YMOB i IIPOBAKCHHSL.
Ta, 3aranom, He 1po (iHAHCYBaHHS HAYKOBOI JISUILHOCTI MIIEThCS, OCKUIBKH, YPaXOBYIOUH
Halll peatii, Ile MUTaHHs He MOXKHA JUCKYTYBAaTH Ha CTaTEHHOMY PiBHi.

OXOpoHY Ta 3aXHCT MpaB IHTEICKTYAIbHOT BIACHOCTI BHIIMX HABYAIBHUX 3aKJIaJIiB
Ta YYaCHHKIB OCBITHBOTO IPOIECY MIOJO0 Pe3yJbTaTiB HAYKOBOi, HAYKOBO-TEXHIYHOI Ta
IHIIMX BWJIIB ASUTLHOCTI PEriIaMeHTY€e CIellialibHe 3aKOHOMABCTBO. A OT y 4.2 CT. 69
3akony «IIpo BUIY OCBITY» 3a3HA4€HO, IO BUINI HAaBUYAIBbHI 3aKjaJd MaloTh IMPaBO
pOo3MOpSKATHCS MAafHOBUMH TIpaBaMH 1HTEJIEKTYaIbHOT BIIACHOCTI Ha O0’€KTH IpaBa
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IHTENeKTya bHOI BilacHoCTi. HopMa 3akoHy y Takiii peAakIlii SBHO CylepedynuTh HOpMam
THTENIEKTyaJ IbHOTO IpaBa, 30kpeMa 3akoHy Ykpainu «[Ipo aBTOpChbKe MpaBo 1 CyMiKHI
mpaBa». OCKUIbKHM TpaBa IHTEJNEKTYyaJbHOI BJIACHOCTI HajeaThb TBOPLUIO — (i3WYHIN
0c001 — MepBUHHOMY CY0’€KTy aBTOpChKoro npasa. Came aBTOpPY, BIIMOBIAHO 1O CT. 15
3axkoHy, HaJleXkaTh MaifHOBI IpaBa Ha TBip. HaBiThk y pa3si cTBOpPEHHS CiIy00BOT0 TBOPY
(tepminoznoris 3akoHy «lIpo aBTOpChKEe MpaBO 1 CyMiXHI MpaBa; CTBOPEHHS TBOPY Y
3B’3KY 3 BUKOHAHHSM TPYAOBOTO J0roBopY — TepMiHojoris LK Ykpainu, € TouHiIo0)
MaifHOBI IIpaBa Tek 30€piraloThCs 3a aBTOPOM TBOPY. Xoua TyT sBHA 3aKOHOJABYA
cynepequcTL Yy TIPaBOBOMY perymoBaHm Axmo 3akon «IIpo aBTOpCchKE TpaBo i
CYMDKHI TIpaBa» BCTaHOBIIIOE HAJICKHICTh MaWHOBHX mpaB  Ha ciryOOBHI  TBip
po0OTOMaBIIEB], SKIIO iHIE HE Iepe10aueHo JOroBOpoM, To BiamoBinHo 10 IIK Ykpainu
MalHOBI MpaBa HaJEXaTh MPAI[IBHUKOBI Ta POOOTONABIEBI CHUIBHO, SKIO IHIIEC HE
BCTAaHOBJICHO JoroBopoM. YpaxoByrouwm, mo I[K VYkpainm € ocHOBHUM akTOM
[MBIJILHOTO 3aKOHO/IABCTBA, BiH OYB NMPUHHATHIA Mi3HIIIE, TO 10 BITHOCUH CTOPIH MO0
pO3MOAITy MalHOBMX NpaB IHTEJNEKTyalbHOI BJIACHOCTI y pas3i CTBOPEHHS TBOpY Yy
3B’S13Ky 3 BHMKOHaHHSM TPYJIOBOTO JOrOBOPY MAarOTh 3aCTOCOBYBATHCS TIOJIOXKEHHS
cT. 429 11K VYkpainu [5], a He cT. 16 3akony «IIpo aBTOpChKE MPaBO 1 CyMiXHI IpaBay.
3arajom, JUIsd YHUKHEHHS HEOTHO3HAYHOCTI Y 3aCTOCYBaHHI Pi3HUX 32 3MICTOM IIPaBOBHX
HOPM, BOHU MAaIOTh OYTH y3TOJIKEHI.

Omxe, A1 BUIBHOTO DO3MOPS/DKEHHS MaiHOBHMH IIpaBaMH iHTEJIEKTYaJIbHOI
BIIACHOCTI BHIIMM HaBUAIBHMM 3aKJIaJlOM HEOOXIJIHO Ha JOTOBIpHOMY pIiBHI
BH3HAYUTHCA 3 1X PO3MOAUIOM. SIKIO aBTOp 3a JOTOBOPOM YCTYIHB poOOTOIaBIIEBi
MaiHOB1 TIpaBa, TO JIMIIE y TaKOMY pa3i poOOTOJaBelb 3MOXKE CaMOCTIHHO HHMU
po3nopsikatucs. Peanii cBiguaTh, M0 JOTOBIPHE PETyJIIOBAHHS PO3IMOJIILITY MalWHOBUX
MpaB IHTENEKTyalbHOI BIACHOCTI HAa TBOPH, CTBOPEHI y 3B’A3Ky 3 BHUKOHAHHSIM
TPYAOBOTO JIOTOBOPY, Ma€ MICIle B OKpeMHUX cdepax HAyKOBOI TiSUIBHOCTI 1 HIisSK HE €
MOIIMPEHNM SBUILEM IIMBLII30BaHOTO PEryJIIOBaHHS BiJIHOCHH Y IIbOMY CETMEHTI.

Y4yenuil Mae npaBo MyOIiKyBaTH pe3yNbTaTH CBOIX MOCIIIXEHb a00 OMPUIIIOAHIO-
BaTH iX B iHIIMI CHOCIO y MOpPAAKY, BCTAHOBJICHOMY 3aKOHOJABCTBOM YKpaiHu (1. 5).
CrpoOyemo mpoaHalizyBaTH 3MIiCT Ta MEXaHI3MH peaizallil IbOro MpaBa 3 ypaxyBaHHIM
TMOJIOKEHB PI3HUX HOPMAaTUBHUX aKTiB YKpaiHH.

3okpema, BimoBigHO A0 M. 12 Ilopsiaky MpHUCYIPKEHHS HAYKOBUX CTYIEHIB, 3aT-
BepIDKeHOro moctaHoBoro Kabinery MinictpiB Ykpaini Big 24 jmmas 2013 poky [6],
OJTHIEIO 3 YMOB 3aXHCTy JUCEPTaIliid Ha 3700YTTS HAYKOBHX CTYIICHIB € HAsBHICTh ITyOIi-
Kallil, sIKi BiqoOpakatoTh OCHOBHI HAyKOBI pe3yJbTaTH aucepTarii y ¢hopmi MoHOrpadii,
MOCIOHMKIB, CTaTel y HAYKOBHMX (haXxOBUX BUAAHHSX 3a TepeiikoM, 3arBepmkeHnM MOH
VYxpainu. KinbkicTh myOumikaIliii Ta 3arajibHi BUMOTH JIO 1X 3MICTY 3aTBEP/XKCHI HaKa30oM
MinicTepcTBa OCBITH 1 HayKH, MOJOAI Ta criopTy Ykpainu Bimx 17 »xoBTHS 2012 poky
Ne 1112 «IIpo omyOnikyBaHHS pe3yabTaTiB JUCEPTALii Ha 3M00YTTS HAYKOBUX CTYIICHIB
JIOKTOpa 1 KaHauzaaTa Hayk» [7]. Ilepenik HaykoBHX (paXOBUX BHUAAHb YKpaiHU, B SIKHX
MOXYTb IyONiKyBaTH pe3yibTaTd JUCEPTALIMHUX POOIT HA 3100YTTS HAYKOBUX CTYICHIB
JOKTOpa 1 KaHAuAata Hayk, 3aTBepmkeHuil IlocranoBoro mpesunii BAK VYkpainu Bin
14 xoBTHS 2009 poxy Ne 1-05/4 [8]. IneTbest mpo mepetik TakuX BUAAHb, a HE PO KpUTEpil
Ta MEXaHI3MH iX BiI0OpY, SKi HOPMATUBHO Hijle 1 HE BU3HAYEHI.

KonkperHe BHIaHHS BHCYBa€ BHMOTH 10 (opMH Ta 3MicTy myOmikamii 3
MIOCHJIAaHHAM Ha HEOOXiNHICTh JOTpUMAaHHS HOPMAaTHBHHX BHMOT, BcTaHOBIeHMX MOH
Ta JaepxaBHUMU crapmapramu (Hampukiaaa, [OCT 7.1:2006 «Cucrema cTaHIapTiB 3
iHpopMariii, 6i0aioTewHOT Ta BHAABHUYOI cripaBH. bibmiorpadiunuii 3amuc. bibmiorpa-
(biuHwmii ommc. 3arajgbHi BUMOTH Ta IpaBwJia CKIIATAHHSD).
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Jaui cknajHiie, OCKUTbKH aBTOp KOXKHOT ImyOumikaii 30008’ si3aHAN TOTPUMYBATHCS
BHMOT BHJAHHS MIOJ0 OQOPMIIEHHS Ta 3MicTy crarTi. OTXe, CTarTs OOOB’SI3KOBO
MMOBMHHA MICTUTH TaKi CTPYKTYPHI €JIEMEHTH: IMOCTaHOBKa MPOOJEeMH B 3arajlbHOMY
BUTJISNL Ta ii 3BS30K i3 BOXJIMBUMH HAYKOBHMH YU MPAKTUIHAMHE 3aBIAHHSIMHE;, aHAJI3
OCTaHHIX JOCTIPKEeHb 1 MyOmikamii 3 NMeBHOI TeMH, BHJUICHHS HEBUPILICHUX paHille
YaCTHUH 3arajibHOi MpOOJIEMH, SIKUM TPUCBSYEHO CTaTTIO; (OPMYBaHHS el CTarTi
(mocTaHoBKa 3aBIaHHS); BHUKJIAJ OCHOBHOTO MaTepialy JMJOCHI[UKEHHS 3 TIOBHUM
OOIPYHTYBaHHSIM OTPHMAHHUX HAyKOBUX PE3YNbTATiB; BUCHOBKH 3 JOCIIKCHHS 1
MEPCIEKTUBU TIONANBIINX PO3BINOK y IIBOMY HAayKOBOMY HampsMi. | me yce y mexkax
OJTHIET CTATTi, CTAHAAPTHHUNA OOCST SIKOT — JIECATh IPYKOBAHHUX CTOPIHOK y dopmati A-4!
Y pe3ynLTaTi YUTAOYX TaKi HAYKOBI IMyOmikalii, KoxxeH (GopMmaapHuiA Hinpozmin (sixmi
Ma€ BHJIUIATUCS BiJIOBITHUM IIPUPTOM) MU YIyCKaeMo (y Kparmomy pasi Oirmo
MePerIIaEMO), OKpPIM BHKIIAAy OCHOBHOTO Martepianry. Yu moTpiOHI Taki (hopMaibHi
BHMOTH JJIs1 HAYKOBOI ImyOJTiKkarii cTarti?

Ille omuH MOMEHT, MPO SKUN HE MPUHHITO TOBOPUTH — BApTICTh OpraHi3allifHUX
BUTPAT, SIKA 1HKOJIU CSITa€ po3Mipy MICAYHMX JOXOJIB 3400yBauiB ydEHUX CTYIEHIB Ta
3BaHb. Bumoru momo myOsikaiii y )KypHaidax 3 HaykoMeTpuuHux 0a3 Scopus, Web of
Science, Thomson Reuters Ta BiAmOBIgHI MPOMO3MII BiJl «KOMIIETEHTHUX» IOCEPE-
HUKIB JISIKAIOTh CBOEIO BapTicTio. OKpeMi HaAYKOB1 Pe3yIbTaTH, HAIIPUKIA, 3 MPABHUYHNX
HayK, Y TaKux 0a3ax HEMOXXJIMBO OmnmyOiKyBaTH (a moTpiOHO!!!), OCKIIBKH IS TaKHUX
HayK iX IIPOCTO IIe He icHye. Alle 3’SBISTHCI, L€ XK (IHAHCOBO BHTIAHO. A TIPO
3MICTOBHICTE ITyOJIiKaIii, JOCTYIHICTE ITYOIIKYBaHHS IS i1 aBTOpa Ta 11 TOTPiIOHICTE [UIs
MIDKHapOJIHOI CHUIBHOTH, OCKUIBKH WAETHCS TPO BHHATKOBO BHYTPIIIHBOAEP)KaBHI
SIBUIIA, [I€ BXKE 1HIE MATAaHHS. YCe HiOW MPpaBHIIbHO, aJIe HE SIK Y PO3YMHHUX JItojiei. Xi0a
K MU HE pO3yMHi?

I'puropiro CaBuuay! HeolliHeHHa ckapOHHMIE HAIIOI MYIPOCTi, SKOTO CBIT JIOBHB Ta
He BhiiiMaB, un 3107amu 6 Bu i ¢opmanbHi BUMOTH Ui 3100yTTsI HAYKOBUX 3BaHb 1
CTYIEHIB, 4M CBIT 310BUB O0u Bac? Uu Oynu 6u Bu manapiBHuUM ¢inocodom, reHieM,
CBiTOYEM HaIlii, IKOM BUKOHAIH yci 1i mpunucu? Ta uu HapoasThes Xxo4ya 6 HaOMMXKeHi
JI0 Ballloi TIOCTATi y4eHi y Takux TeHeTax (opManbHOT yueHOCTi?

3BiCHO aBTOp HE 3aKJIMKUE yCe CKACyBaTH Ta MUCATH SIK 3aBIOIHO, PO 1110 3aBTOHO 1 1
3aBroIHO. PO3yMHICTh, JOLUTBHICTE Ta CIPABEJIMBICTh — OCh Mipria!l Ui BOHU AOTpUMAaHI y
TaKOMY CKJIaJIHOMY TIporieci 3100yTTs yueHocTi? [llykaiiMo BiImoBii pa3oM.
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PROTECTION OF INTELLECTUAL PROPERTY RIGHTS
OF ACADEMIC TEACHING STAFF: ACHIEVEMENTS,
PROSPECTS, ISSUES
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On the basis of the current legislation of Ukraine author analyses the legal status of the

academic teaching staff member. Legislative definitions of the notions «academic teaching
staff member», «scientist», «scientific activity», «scientific and organizational activity»,
«academic and teaching activity» are examined.
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The essence of some rights of academic teaching staff as well as their realization is
clarified. The author analyzed the regulations of working time rules and regulations of maximal
workload for a scientific and pedagogical worker. High education institution defines standard
time for methodical, scientific, organizational work. However, these figures are not reflected
neither in the mode of work, nor in the exercise of scientific and pedagogical workers. The
scientific and methodical work are not regulated by working hours or workload. Therefore, the
results of such work does not affect the pay or other forms of promotion of the teachers.

The rights of scientific and pedagogical staff are provided by the special law. Among
them is the right to protection of intellectual property rights. Conducting research activities is
defined by law as a duty of scientific and pedagogical workers.

Scientist’s right to get proper incentives to scientific and scientific and technical activity
has to be supported by the duty of a person who should be bound by law to ensure it. Such
incentives have to be directed toward the objective evaluation of realization of specific tasks
taking into account end result. In the absence of any legal mechanisms of right’s ensuring and
exercise its realization would be impossible, while legal provisions are declarative.

Normative requirements set forth by current legislation as for the conditions of academic
degrees and titles awarding are analyzed. The author emphasized on the excess formalization
of some normative requirements concerning the form and content of the publications.

Special attention is paid to the controversial legislative approaches to the proprietary
intellectual property rights’ distribution in the case of work created in connection with the
labour contract execution. It is suggested to introduce and apply contractual forms of
distribution and disposal of proprietary intellectual property rights as for such works. It may be
done by means of contracts concluded between the authors as the primary copyright holders
and their employers in all spheres of scientific activity.

Keywords: academic teaching staff member, scientist, scientific activity, proprietary
intellectual property rights, work made for hire.
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THE SYSTEM OF LEGAL PROTECTION
OF EMPLOYEES’ LABOUR RIGHTS
AND LEGAL INTERESTS IN UKRAINE

V. Burak

Ivan Franko National University of Lviv,
Universytetska Str., 1, Lviv, Ukraine, 79000,
e-mail: burakvi@yahoo.com

The issue of the concept of legal protection of employees’ labour rights and legal interests
and its correlation with the concept of defence of labour rights has been examined in the article.
The author has concluded that legal protection should be regarded as an individual stage of
defence of labour rights and legal interests.

The notion of legal protection of employees’ labour rights has been defined in the article.

The concept of the protection legal system of employees’ subjective labour rights and legal
interests and its components has been considered. The components of the protection system are
the following: availability of norms of labour law and labour legal relations; legal facts affirming
violation of a right; law enforcement acts of jurisdictional agencies, as well as acts of self-
protection; availability of a right to protection; effectiveness of current subjects which are legally
bind to protect the infringed rights.

The article has analyzed the legal forms of protection of labour rights, among which
jurisdictional and unjurisdictional forms are distingiushed. The jurisdictional forms are: judicial
and administrative protection. The unjurisdictional forms are: conciliative-arbitral procedures, self-
protection and public defence which are performed by elective trade union authorities.

Keywords: mechanism of legal protection, labour rights, legal interests, legal forms of
protection.

The constitutional provision as to the individual, his life and health, honor and
dignity, inviolability and security, as the highest social value requires the system that
protects and defenses these values to be fixed by law.

In this regard, special attention should be paid to the development of effective
mechanisms for individual rights legal defense, including labor rights, as one of the most
socially significant.

The Constitution of Ukraine provides the right of everyone to defend their rights and
freedoms from violations and illegal encroachments by any means not prohibited by the
law. Therefore, there is the problem of creating an effective system of defense of socio-
economic rights, and among them, in particular labour rights.

The issue of legal defense of rights and freedoms in Ukraine is being studied in the
general theory of law and in separate branches. This issue is being raised both in
dissertations, monographs and textbooks. The question as to the rights defense was the
matter of scientific research of civil law representatives. Invaluable contribution to the
development of defense systems was made by the famous scientist V. Gribanov. [9]. In
labor law, issues of labour rights defense are comprehensively investigated by 1. Lagutina

© Burak V., 2016
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[16]. The separate forms of labor rights defense are examined by V. Lazor [17],
A. Kurennoy [15] and others.

At the same time, the authors’ majority considered the issue of labour rights defense
mainly in the light of individual and collective labor disputes solution. Therefore there is a
need for the research of solid defense system of the employees’ labor rights and interests.

First of all, it should be noted that the concepts of protection and defense of
subjective rights and legitimate interests are not identical. In particular, A. Mordovets
notes that the protection of rights is a condition of its lawful implementation under the
control of social institutions without their intervention. Measures of protection are used
when something hampers rights realization. If the rights have been violated already, they
should not be protected, but recovered [19, p. 85].

Instead, basing on the fact that defense involves prevention and non-admission of
rights violation, and in case of rights violation their recovery and compensation,
Z. Makarova concludes that the concept of «rights defense» is broader than «the rights
protection» [18, p. 217-231].

Yu. Tolstoy and A. Serheyev emphasize that the «rights protection» concept is
broader than the «rights defense «concept. Herewith according to the mentioned
scientists, the protection of law in its broadest sense includes measures not only legal, but
also economic, political, organizational and other measures aimed at creating the
necessary conditions for subjective rights. To the legal measures, they include all
activities aimed at the development of relations in their normal not broken state and
recovery of violated or disputed rights and interests. In the narrow sense, «protectiony
includes only measures provided by law to restore the rights in case of its violation or
contestation. They states that the subjective rights defense is considered to be the
protection of rights in its narrow sense [8, p. 291].

Based on the above we can draw some findings.

The term «rights protection» is used in legislation to refer to the legal construction
for the preservation of something that is being protected. It includes not only legal, but
also economic, institutional and other measures aimed at creating the necessary
conditions for subjective rights. As for the legal means of protection, then these include
all means by which ensured the development of labor relations as well as restoration of
damaged or disputed rights and interests.

Legal protection is being materialized by setting the relevant norms of law, legal
incentives, prohibitions etc.

The content of the legal protection of subjective rights system includes a variety of
legal means, the purpose of which is to prevent possible violations. Among them, the
state authorities’ activity and the adjustment of legal norms as for the mentioned rights
regulation, including its protection should be singled out.

In this regard, it can be concluded that the legal protection includes:

— The adjustment of norms defining the rights and obligations, determining the order
of its realization and defense and providing sanctions;

— The activities of authorized persons as to the implementation of their rights;

— Activities of state authorities in order to prevent violations of rights and activities
as for the infringed rights defense [4, p. 201].

The legal defense in a modern society is an important institution of law, because it is
one of the methods of the legal person status protection, establishes the legal guarantee of
rights and freedoms. The main objective of the mechanism of labor rights and interests
defense is to ensure that the main constitutional obligation of the state to affirm and
guarantee human rights and freedoms is being observed.
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The legal basis for the possibility of defense is one of the most effective mechanisms
for implementation of socio-economic rights and freedoms. The activity of subjects of
law, which is conducted in a variety of legal forms in order to achieve a state of complete
legal protection, is considered to be the protection of subjective rights [22, p.29].
Considering the object, different types of defense of individual subjective rights can be
separately distinguished. Among these, the defense of labour rights and employees
interests should be singled out.

Prof 1. Lagutina considers the concept of labour rights in the broad and narrow
senses:

—In the narrow, sense this means the observance of human rights, violations
prevention, the actual recovery of illegally violated rights and the labour laws and
adjustment, by the labour legislation and relevant authorities’ actions, of the real
effective employers’ liability for violations of labour rights;

— In the broad sense this means the realization of the protective function of labour
law, which displays the protective function of the state [16, p. 24].

As you can see, the concept of labour rights includes prevention of violations that
are not an integral part of the defense but the protection of the rights. In addition, the
concept of defense includes the liability for the rights violation, which is also
questionable, since the responsibility is a separate legal category and is aimed at
establishing negative consequences for the offender rather than the remedy.

Legal defense of labour rights is possible only when these rights are violated, while
legal protection is carried out at all stages of subjective rights.

Interdependence of legal defense and legal protection appears that defending the
subjective right of a person authorized body thus provides a protective function in
relation to public order, public relations, and rights of others. Remedy act both aimed at
the protection of public order and uphold the principles of morality.

It’s necessary to recognize that legal protection is a broader concept in comparison
with legal defense. The principles of rights inviolability and fulfillment and measures
directed to prevent violations of these rights lie in the basis of legal protection. At the
same time, safeguard norms aimed primarily at the restoration of law and removal of
obstacles in its implementation by certain actions.

This means that legal defense to some extent can be considered as a separate stage of
labor rights and legitimate interests protection.

It is difficult to agree with prof. S. Alekseev who defines the term «defense» as the
state-compulsory activity directed to the fulfillment of «recovery» tasks, in particular
to the infringed right recovery, enforcement of legal obligation [2, p. 202]. In this case,
we leave out a certain kind of defense, which is widely used in civil law as well as in
labour law as self-defense. Also in the settlement of collective labour disputes in labour
legal relations, there is no government bodies’ activity, as everything is solved by the
means of conciliation bodies. In addition, the defense includes not only the activities of
public authorities, but also the activities of public and other authorities that have to
restore the violated right. Therefore the concept of rights defense should be understood
more broadly.

When it comes to the implementation of his or her constitutional rights, it is
impossible not to note that any persons right, including the right to work, should be
protected, and the carrier has the powers of this right defense [13, p. 39].

We can conclude that the settlement of relevant relations by the labour law and
establishing labour rights as well as creating possibilities for their implementation cannot
be considered as defense.
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Thus, a set of substantive measures, organizational and procedural methods of
combating and preventing violations of labor laws, renewal of labor rights and
compensation arising from this damage can be considered as the labor rights and interests
defense. It should be noted that the defense involves both the activities of government
and state authorities and the activities of the subjects of labour relations themselves as to
the eliminating barriers in the implementation of labor rights [6, p. 5].

The reality of today’s life require an adequate approach to the labour rights defense,
the use of international legal defending standards, and the creation of an effective legal
defense mechanism of these rights. On a theoretical level, it is necessary to examine also
the elements of the legal defense of labour rights and legitimate interests.

The philosophy understood the system as a set of defined elements between which
there is a logical connection or interaction [24, p. 626]. The system is characterized by
internal consistency and following features:

1) Unity and integrity of the system;

2) Internal differentiation, the presence of certain elements;

3) A structure that is a way of communication between the elements;

4) Availability of targets as a selfmaking factor.

Labour rights defense system provides two main features. They are segmentation
and integrity [24, p. 626].

The integrity of the system is due to its purpose. E. Vavilin, examining the
implementation and protection of civil rights, said that the purpose of the civil rights
defense is to ensure, through sequentially organized legal facilities, guaranteed protection
of subjective rights and interests. Each link of the defense system should be formed so
that it can implement not only its internal task, and justify its essence, but also can create
favorable conditions for the onset and implementation of the next phase [7, p. 83—84].

In contrast to the protection of labour rights the purpose of defense is to restore
violated or disputed rights and legitimate interests of labour relations participants, and
create opportunities for prevention of these disorders, as well as a compensation of
damages caused by the violation of these rights. This happens when the rights of these
persons are violated, when obliged subject does not fulfill its duties or perform them
improperly, or when the subject does cause interference to the rights realization, commits
an offense causing harm by his own misconduct.

Dissection of any system and in particular the system of human rights defense
provides the existence of certain elements.

As any legal phenomenon, the defense of labour rights and employees’ legitimate
interests is being realized through appropriate legal relations.

The presence of regulatory relationships and subjects which are entitled with
specific rights and responsibilities are the initial elements for the legal defense existence.

If you violate specific rights the protection relationships arrived. They arise and exist to
restore violated or disputed rights and legitimate interests of subjects of labour relations. The
relationship arising from the enforcement of the law between the injured party and the
offender in cases of infringement, the content of which is the subjective right to defense and
subjective protection duty directed to ensure the defense of violated subjective rights (or
restoration of legal status) is considered to be protective legal relationship [14, p.351].
Protective relationship are caused by the offenses committed by the relevant subjects [10,
p- 237]. Protective labour relationship arising from violations of labor rights, and as a result of
harm caused to employees, both material and moral. Thus, article 237-1 of Labor Code of
Ukraine provides the possibility of compensation for moral harm to the employee by the
employer, if it is caused due to the violation of his or her legal rights.
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All legal relationship as to the defense of labour rights and interests are protective in
their nature since their appearance and existence is aimed at restoring the violated labour
rights and interests of employees.

In theory of labour law, protective relations have not been researched. At the same
time, in the science of criminal law and civil law the theory of protective relations is
sufficiently developed. In sphere of civil procedural law the existence of security
relations is being denied [26, p. 81].

For the first time the concept of protective relations was introduced by
N. Alexandrov. He noted that a violation of legal norms evokes between the offender and
the competent authority a special (law enforcement) relationship, the purpose of which is
to apply to the offender the appropriate sanctions in case of confirmation of irregularity
of perpetrated action [1, p. 91-92].

The theoretical basis of this type of relationship is the separation of all relations on
regulatory and protective. S. Alekseev states that regulatory relationship is a relationship
through which regulatory functions are implemented: static and dynamic and are the
means of realization of subjective rights and legal obligations [2, p. 350]. Regulatory
relations are the primary means of ensuring the proper functioning of the labor rights and
interests of employees as well as the existence of internal labor regulations. However, the
existence of regulatory relations is provided by the existence of protective legal relations.
Protective relations are the relations through which a protective function of law is
implemented. They arise on the basis of protective legal norms, with their help the legal
liability measures and the subjective rights defense are put into effect [2, p. 351].
Protective relations arise as a result of offense or other abnormal behavior of obliged
person and are designed to defend the violated subjective rights, to stop the perpetrator,
eliminate the negative consequences of the offense, and restore the initial state [25,
p. 27]. They arise on the ground of legal prohibitions and are the result of the committed
offense by the subject [10, p. 337].

Protective labour relations arise in case of violation of internal labour regulations, or
violations of employees’ labour rights and interests, in other words they arise as a result
of violation by the subject of regulatory relations his or her legal obligations.

By means of protective legal mechanism, the effect of compulsory enforcement of
infringed regulatory subjective right is succeeded [3, p. 83].

The existence of protective legal relations helps to provide the realization of ways of
labour rights and legal interests’ protection. Actually within the protective labour
relations, the protective function of labour law is implemented. As pointed out by
S. Alekseev, the defense of subjective rights is realized within a special, protective
relationship [2, p. 367].

Current labour law provides defense for the violated individual and collective labor
rights by means of individual and collective labour disputes solution. The possibility of
appeal against the actions and decisions of employers who violate labour rights of
employees is an essential element of legal defense.

A group of subjects who have the authority to defend the labour rights should be
included in the mechanism of legal defense of labour rights. The range of subjects
endowed with the competence of labour rights defense is quite broad. For example, an
employee may apply to the commission on labour disputes, or to court to protect his
rights. It can also refer to the appropriate state authority in the manner prescribed by the
law of Ukraine «On citizens’ appeals», or the prosecution in accordance with the law of
Ukraine «On the Prosecutor’s Office». In addition, in accordance with the law of Ukraine
«On Trade Unions, their Rights and Guarantees of their Activities» employee may appeal
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to the elected body of the primary trade union organization in order to protect his rights.
In addition, the employee may also apply to the representative of the Verkhovna Rada of
Ukraine on human rights and after exhausting all domestic remedies to seek protection of
his or her rights and freedoms to the relevant bodies of international organizations,
member of which Ukraine stands. In particular, this could be the European Court of
Human Rights.

Labour rights can be protected in an appropriate legal form. The statutory based order of
activity, conducted by the defense subject, in order to restore the violated human rights and
legal interests and compensation of damages caused by violation can be considered as the
legal form of defense of labour rights and employees legitimate interests.

A variety of legal forms of rights defense is caused by the peculiarity of labor law
method. It is singled out, in literature that the combination of labour law decentralized
(autonomous) and centralized (mandatory) framework of legal regulation is one of the
features of the labour law method [23, p. 25].

Due to this method’s feature, in the mechanism of labour rights and interests defense
the jurisdictional and non-jurisdictional legal forms can be distinguished

The jurisdictional form is being divided into judicial and administrative defense.
Among non-jurisdictional forms are:

a) Conciliation-arbitration procedures used in solving collective labor disputes;

b) Self-defense;

¢) Social defense that is performed by the elective trade union bodies.

A characteristic feature of non-jurisdictional defense form is not a solution of
dispute but to assist the parties to reach a compromise in dispute by adopting a mutually
acceptable solution.

The judicial defense is the main legal form of employees’ labour rights and interests
defense In accordance with the Constitution of Ukraine the rights and freedoms of man
and citizen are protected by the court. Everyone is guaranteed the right to appeal the
decisions, acts or omissions of public authorities, local authorities, officials and public
servants. In accordance with the Art. 2 of the Labour Code of Ukraine, employees are
entitled to apply to court to resolve labour disputes. The procedure for implementing this
law regulated in Chapter XV of the Code.

However, as correctly noted in the scientific literature, the right to a trial is not
absolute and may be subject to limitations permitted by implication, because the right of
access to court by its nature requires regulation by the state. However, such restrictions
should not affect access to the courts or impede such access in this way [12, p. 157].

Protection of aggravated labour rights and interests can be carried out as in the court
proceedings as in the order proceedings in cases defined by the law.

Ukraine’s Constitutional Court in its judgment on 9 July 2002 noted that, in
accordance with the Ukraine’s Constitution, the individual’s right of access to a court to
resolve the dispute cannot be restricted by law and other normative legal acts [21].

The activity of the European Court of Human Rights is a special type of judicial
protection of employees’ labour rights and interests. In accordance with Article 55 of the
Constitution of Ukraine everyone has the right, after exhausting all domestic legal
remedies to seek defense of their rights and freedoms to the relevant international judicial
institutions or to the relevant bodies of international organizations, member of which
Ukraine stands.

The administrative defense is another form of legal protection of labor rights and
interests of employees. This is the certain public authorities’ activity, defined by the law,
as to the realization of labour rights and interests of employees in order to prevent the
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possible ongoing violations, elimination of obstacles in exercising of subjective rights
and legitimate interests in prescribed procedural form.

The bodies of local governments and their executive bodies, executive authorities, as
well as specially authorized bodies of executive power (of special competence) exercise
administrative defense of labour rights and interests of employees within its jurisdiction.

These bodies according to current legislation are:

— Labour inspection and authorities;

— State Service of Mining Supervision and Industrial Safety;

— sanitary and epidemiological bodies;

— specially-authorized state body on radiation and safety;

— specially-authorized state body on the State Fire Supervision;

— The Representative of the Verkhovna Rada of Ukraine on human rights;

— Prosecutor’s office.

Another form of legal protection of labour rights is public defense. Public defense is
mainly controlled and supervised by applicable law trade unions. The Law of Ukraine
«On Trade Unions, their rights and guarantees» stipulates that trade unions are created
for the representation and protection of labour, social and economic rights and interests
of union members [11].

The analysis of scientific literature and current legislation testifies that the defense
of human rights carried out by trade unions is expressed in at least two ways. First, it’s a
participation in the system of social partnership, in particular it is shown during the
collective bargaining, consultation and collective treaties and agreements conclusion.
Secondly, through the representation of employees in dealing with individual and
collective labour disputes [5, p. 16-20]. Labour law allows representation in the
following types of labour relations: in the settlement of collective labour disputes; when
solving individual labour disputes; at the conclusion of collective agreements; in the
determining of individual and collective labour conditions; when adopting local
normative acts; in social dialogue.

In the individual labour relations, trade unions represent the rights and interests of its
own members. In collective labour relations trade unions represent employees regardless
of union membership in the organization.

Another form of legal protection of labour rights is conciliation-arbitration
procedure. The Laws of Ukraine «On Social Dialogue in Ukraine» and «On the
procedure for settling collective labour disputes (conflicts)» are the legal base for the use
of conciliation-arbitration procedures. The presence of such legal form can be explained
by the possibility of labour relations regulation on the contractual basis. Conciliation-
arbitration procedure may be used for collective disputes and individual labour disputes
settlement. They can also be used to align the position of the parties in collective
bargaining within the social dialogue.

Next form of rights legal defense is the self-defense of rights and legal interests.

The self-defense is considered to be an independent actions of the employee, not
prohibited by law, without recourse to the authorities for the labour rights defense and
the refusal of the employee or group of employees to perform labour duties and directed
to protect the violated rights and legitimate interests when such acts are not prohibited by
law and not cross the morals of society.

The provision of Art.55 of the Constitution of Ukraine, which stipulates the right of
citizens to protect their rights and freedoms from violations and illegal encroachments by
any means, not prohibited by law, is the legal base of self-defense.

These forms of rights defense employees can choose on their own within the law.



V. Burak
ISSN 0136-8168. BicHuk JTbBiBCbKOro yHiBepcuteTy. Cepis topunandHa. 2016. Bunyck 63 127

A. Protsevskyy notes that the uniqueness of labour law is that within the laws a
certain space of actions is guaranteed that allows participants of labour contract to
determine the best option of behavior [20].

It should be noted that the choice of forms of defense depends not only on the
employee but also on the nature of the violated right. Accordingly, within the selected
form of defense employee should apply to the competent body whose powers are to
provide protection for violated labor rights or legitimate interest.

It seems that the components of labour rights legal defense system should be
anchored in the current labor legislation by making appropriate changes.

Thus, based on the foregoing, we conclude that an effective and coherent set of
separate elements of regulation and defense of violated rights of the labour relations
subjects with the aim to eliminate these violations and to recover damages caused by
the violation of labour rights and interests is considered to be the system of labour
rights defense

The constituent elements of the labour rights legal defense are: the existence of
labour norms, as well as labour relations; legal facts that prove the violation of law,
law enforcement jurisdictions acts and acts of self-defense; the existence of a defense
right; subjects that acts effectively within the scope of their obligation to defend the
violated right.
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CHUCTEMA IIPABOBOTI'O 3AXUCTY TPYJOBHUX ITPAB
TA 3AKOHHUX IHTEPECIB ITIPALIBHUKIB B YKPAIHI

B. Bypax

JIvgiecvkuil nayionanvnutl ynisepcumem imeni leana @panka,
eyn. Yuieepcumemcora, 1, Jlvgis, Yrpaina, 79000,
e-mail: burakvi@yahoo.com

Po3rnsiHyTo MOHATTS NpaBOBOro 3axucTy TPYAOBMX MpaB Ta 3aKOHHWX iHTepeciB
NpauiBHUKIB Ta WOro CriBBiAHOWEHHS i3 MOHATTAM OXOpPOHM TpyaoBux npaB. 3pobneHo
BMCHOBOK MpO Te, L0 MPaBOBUA 3axXMCT MOXHA pPO3rNagaty siKk OKPEMWUW eTan OXOPOHWU
TPYAOBUX NpaB Ta 3aKOHHUX iHTEPECIB.

ABTOp [AiNWOB A0 BMCHOBKY, LWO Mif 3axXMCTOM TPYAOBMX MpaB i 3aKOHHWX iHTEpeciB
HeoOXiQHO pO3yMIiTM CYKYMHICTb MaTtepianbHO-NpaBoBUX crnocobiB, opraHizauiiHux i
npouecyanbHnx 3acobiB NpunNUHEHHsA i 3anobiraHHa MopyLlleHb TPYOOBOro 3aKOHOAABCTBA,
BiAHOBMEHHSA MOPYLUEHMX TPYAOBWUX NpaB rpoOMafsH i BiALWKOAYyBaHHA MOHECEHOI BHACNIOK
uboro wkoau. MNpu LbOMY 3a3Ha4yeHO, L0 3axuCT nepepbavae Sk OIANbHICTb AepXKaBHUX i
YNOBHOBaXXEHUX [EpXaBOK OpraHiB, TaK i Q[isanbHICTe caMmux cyb6’ekTiB  TpygoBuUX
NpaBoOBIAHOCWH 3 YCYHEHHS NepeLUKo, Y 3AiMCHEHHI TPYAOBMX NPaB, a TakoX 1X 3axXuCTy.

Po3rnsiHyTo NOHATTA CUCTEMW NPaBOBOro 3axUCTy CyO’eKTMBHUX TPYLOBMX MpaB Ta
3aKOHHWX iHTEpEeCiB NpaLiBHUKIB, @ TaKoX il enemMeHTH.

lMpoaHanizoBaHO CMiBBIAHOLIEHHSI PEryNATUBHUX Ta OXOPOHHMX NPABOBIAHOCUH Y CUCTEMI
3axucTy TpygosBux npas. 3pobneHO BWCHOBOK, LWO MPaBOBIAHOCMHWM 3 MPUBOAY 3axuCTy
NopyLUEeHNX TPYAOBUX NPaB Ta 3aKOHHWUX iIHTEPECIB HOCATb XapakTep OXOPOHHUX.

[lo enemeHTiB CMCTEMW 3aXWCTY aBTOP BigHIC: HAABHICTb HOPM TPYAOBOrO MpaBsa, a Takox
NpPaBOBIAHOCUH; OPUAMYHI akTK, WO cBigYaTb MPO MOPYLUEHHs npaBa, NpaB0o3acToCyBaribHi
aKTW HOPUCAMKUINHUX OpraHiB, a TaKOX akTiB CaMO3axXUCTY; HasABHICTb y ocobwu npaBa Ha
3axucT; edpekTuBHO fAitodi cy6’ekTn, Ha sKi 3aKOHOM MNOKnageHo O0OOB’A30K 3i 3axucTy
nopyLueHnx npaBs. AKLEHTOBaHa yBara Ha pi3HOMaHITHOCTi NpaBoBMX (POPM 3aXWUCTy TPYLOBUX
npae. 3pobneHO BMCHOBOK, LLO Pi3HOMAaHITHICTb MpaBoBMX (DOPM 3axWUCTy TPYAOBMX MNpaB
obymoBneHa ocobnusicTio MeTogy TpyaoBoro npasa. Cepepn npaBoBux ¢hopm BuAineHo
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HOPUCANKUINHI OPMU | HEIOPUCAMKLINHI. PO3KPUTO OCHOBHI O3HAKM HOPUCOMKLINHUX | HEeropuc-
OVKUiINHMX npaBoBux ¢opm 3axucty. Cepen topucavKUiiHUX ¢OpM BWUAINEHO CyAOBWUNA i
afMiHICTpaTMBHMIA 3axuCT. AKLEHTOBAHO YyBary, O cydoBa ¢hopMa 3axucCTy € OCHOBHOM
cepea npasoBux opm. OcobnmevM BMOOM CYAOBOrO 3axMCTy TPYOOBUX NpPaB Ta 3aKOHHWUX
iHTepeciB NpauiBHUKIB € OiAnNbHICTE €BPONENCHKOro Cyay 3 npas MOANHU. Y HEOPUCOUKLINHIN
dopMi BUAINEHO NPUMMNPHO-TPETENCHKI NpoLeaypy, Camo3axuUCT Ta rPOMaACbKMI 3aXUCT, SKUN
3[iMCHIOTE BMOOPHI Npodcninkosi opraHn. 3axucT TpyaoBux npae NnpodCninikn NpoBoasTb y
OBOX HampsaMax: y4YacTb Y CUCTEMi CouianbHOro MapTHepCTBa, 30Kpema Mpu MNpoBedEHHI
KONEKTUBHUX MEeperoBopiB, KOHCYMNbTaLil, a TaKoX YKNagaHHA KONEKTUBHMX LOroBoOpiB Ta
Yyrod; a TakoX, LUNAXOM 3AIMCHEHHS NpeACcTaBHULTBA HaWMaHUX MpauiBHWUKIB MPU BUPILLEHHI
iHOMBIQYanbHUX | KONEKTUBHUX TPYAOBUX CMOPIB.

XapaKkTepHO 03HaKoK HEPUCAUKUINHUX OOpM 3axUCTy € He BUpILeHHs cropy, a
CNPWSIHHA CTOPOHaM CMopy Y AOCSTHEHHi KOMMPOMICY, LUMSIXOM NPUAHATTS B3aEMOMPUAHAT-
HOrO PiLUEHHS.

Knroyosi criosa: mexaHiaM NpaBoBOro 3axvcTy, TPYAOBI NpaBa, 3akOHHI iHTepecu, NpaBoBi
dopmm 3axucTy.
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YK 349.2

KOJIEKTHUB IMPAIIBHUKIB SAK CYB’EKT .
KOJIEKTUBHO-TPYJOBUX ITPABOBI/IHOCHH B YKPAIHI

P. Bymuncoka

JIvgiecokuii nayionanvnutl ynisepcumem imeni leana @panxa,
eyn. Yuieepcumemcwka, 1, JIvgis, Yrpaina, 79000,
e-mail: androx2008@ukr.net

3’acoBaHo npobremHi MuTaHHA Teopii Cyb'ekTiB KONEKTUBHO-TPYAOBWX MPaBOBIAHOCKH:
1) 3anepeyeHo AOUINMbHICTE BUKOPUCTAHHA TepMiHa «TPYOOBWIM KOMEKTVMB» ANS NO3HAYEHHS
cyb’ekTa KOMEKTMBHO-TPYAOBMX MPaBOBIOHOCUMH Ta HaBEAEHO apryMeHTV Ha KOPUCTb MOHATTS
«KOMNeKTUB NpaLuiBHMKIBY; 2) 3anpONOHOBaHO KONEKTMBOM NpaLiBHUKIB BBaXXaTW CMiNbHICTb TPLOX i
GinbLue ocib, ki NpautoTh 3a TPYAOBMM SOTOBOPOM B 04HOr0 poboTtoaasLs; 3) NiATpUMaHo Tesy,
IO KOMEKTMB MpauiBHWKIB € UinicCHUM Cy0’eKTOM MpaBOBIOHOCWMH MEBHOrO BWAy; 4)HaBeaeHo
aprymMeHTM Ha KOpUCTb 3aKOHOAABYOI Mpe3yMmnuii TpyJoBOi MNpaBocy® eKTHOCTI  KonekTuBy
npawiBHWKIB 3 MOMEHTY, KONMU BiH (KOMEKTMB) O6’'EKTMBHO cchopMyBaBCs 3 TPbOX MNpaLliBHUKIB;
5) Bu3Ha4eHo hopmMmn NpaBoBOI AisiNbHOCTI KONMEKTUBY NpaLiBHUKIB (3ararnbHi 300pu, koHepeHLii,
YNOBHOBaXeHe NpeACTaBHULITBO, KONEKTUBHE 000B'A3KOBE (rracHe abo TaeMHE) OMUTYBAHHS).

Knroyosi crioga: TpyOOBWI KOMNEKTUB; KONEKTUBHI TPYAOBI Npasa Ta iHTepecu; npesymnuis
TPYAOBOi NpaBOCyH’€KTHOCTI; CoLlianbHO-NPaBoBa CMinbHICTb; OPMMN NPaBOBOI AiAMNLHOCTI.

AKTUBHE BUKOPHCTaHHS Y HALlIOHAJIBHOMY 3aKOHOJABCTBI MO IMpAIl0 T4 HAYKOBii
miTepatypi 3 TPYAOBOIO TMpaBa TMOHATTS «TPYJOBHUH KOJIGKTHB» Ta OJHOYACHA
BIICYTHICTh BHYEPITHOTO, BHU3HAYCHOTO WOTO Taly3eBOr0 MpPaBOBOTO CTaTYCYy,
HEJIOCTATHS YiTKICTh MIOJ0 YMOB HAOYTTS HUM Tally3eBOi MpaBOCyO’€KTHOCTI Ta (hopMm
MIPOBAJPKECHHS MTPABOBOT MisTIBHOCTI, IMiIBUIIYIOTh 3HAYYIIICTh TECOPSTHYHHUX JOCTIHKCHb
Ta y3araJbHEHb MOJI0KEHb PO KOJIEKTUB MPALIBHUKIB SIK Cy0’€KT KOJEKTUBHO-TPYIOBUX
npaBoBiHOCHH. OCOOIMBO BaXIIMBO II€ 3 OTJISAY Ha ToW (akTt, mo B YKpaiHi qoremnep
TPHBAIOTh JIMCKYCIl TIOJO0 3MICTy 3aKOHOAaBUMX pedopM y chepi TpyrIoBUX
MPaBOBIIHOCUH Ta JOIILHOCTI IPUHHATTSI HOBOTO TPyI0BOTr0 KOACKCY YKpaiHH.

[IpobnemaTrka cy0’€KTiB TPYAOBOTO IMpaBa 3arajoM Ta TPYJOBOTO KOJEKTUBY SK
OJIHOTO 13 HUX, HEOJJHOPA30BO CTaBajia 00 €KTOM JOCIIKEHb YYEHHX — MPEICTaBHUKIB
raigy3eBoi Hayku. [IpaBocy0’€KTHICTh Ta IIPaBOBUI CTaTyC TPYAOBOTO KOJIEKTHBY TI€IO
Yy {HIIOK Mipol0 po3mIsHYTh y mnpamsx B. boxkka[l, c. 92-94], 3.Kozak [5],
B. Koctioka [6, c.238-277], IL IMumunenka [7, c.186-203], A.Cmocapa [14],
I. lammmnoi [17, c. 344-356], 1. Axymena [18], O. SApemuyk [19].

OpHak JgoTerep HeMae Jierami3oBaHoi JjgediHimii KOJEKTHBY TpaIliBHUKIB
(cipoOyeMo TOBECTH caMe TaKy Ha3BYy Cy0’€KTa KOJICKTUBHUX TPYAOBUX MTPABOBITHOCHH;
BOJHOYAC, IUTYIOYM BYCHHUX IIOMO OKPECICHOTO MHTAaHHS IOCHTIUKEHHS, y CTaTTi
3aCTOCOBYBAaTHMEMO aBTOPCHKHH TEepMiH), HE BH3HAYEHO OCOOJMBOCTI  #Oro
MpaBoCy0’€KTHOCTI Ta HE 3aKPITUICHO MTPaBOBUH CTaTyC.

Merta miei crarTi HosiArae y BU3HAUEHHI KOJIEKTHBY IMPAIiBHUKIB SK I1TICHOTO
Cy0’€KTa KOJICKTUBHO-TPYIOBHX TPABOBIIHOCHH Ta XapaKTEPUCTHUI HOTO TPyAOBOI
MPaBOCYO’ €KTHOCTI.

AHani3yloul HayKoOBi JKepena, MPUCBSYECHI MpoOJeMaTuili Tpyno0BOTO KOJEK-
TUBY fIK Cy0’€KTa TPyIOBOTO IIpaBa, BUAITUMO JEKiNIbKa HAIPSIMIB, 3a IKUMH BEJUCS
HallaKTUBHII AUCKYCii: 1) 100 IOPUAMYHOTO TepMiHA, SKUM JOLIIHHO MO3HAYATH
e cy0’€eKT mpaBa Ta MPaBOBITHOCHH; 2) MO0 CYTHOCTI Ta 00CATY JOCIIKYyBaHOTO
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MOHATTS; 3) IIOJ0 HASBHOCTI MPaBOBUX YMOB BHU3HATH HOT0 (KOJEKTHB MpaIliBHUKIB,
a He BIJIOKPEMJICHOTO KOXHOTO IpaIlliBHUKA 30KpeMa) €JIHHUM IUIICHUM Cy0’€KTOM
MPaBOBIAHOCUH MEBHOTO BUAY; 4) 00 3MICTYy Ta 00Csry HOro mpaBocy0’ €KTHOCTI
Ta MOMEHTY il BUHUKHEHHS; 5) IIOA0 MOXJUBUX (HOPM MPaBOBOI AisSIBHOCTI 3a3Ha-
YEHOTO KOJIEKTHBY.

VY Takif MOCHIZOBHOCTI PO3KPHEMO BJIACHI apIyMEHTH 3 BHM3HAUEHOTO MNEPETiKy
JMCKYCIHUX TTHTaHb.

Io-nepute, mono0 TepMiHA, SKUM BapTO MO3HAUATH TIPYIMy HAMMaHUX MpAliBHUKIB
OJTHOTO pOOOTOJIABIISA, SIKi PeaTi3ytoTh CIUIBHI TPY/IOBI IIPaBa Ta 00 €JHaHI €TMHOIO METOIO.

YnHHE 3aKOHOAABCTBO IIPO MPAIIO MOCIYTOBYETHCS TEPMIHOM TPYIOBUH KOJEKTHUB
JUTSL TIO3HAYCHHST KOJICKTHBHOTO Cy0’€KTa — BCIX TPOMAJISH, SIKi CBOEIO TIpaIero 0epyTh
yYacTh y MiSTIBHOCTI IMINPHEMCTBA HA TiACTaBI TPYAOBOTO JOTOBOpPY (KOHTPAKTy,
YTOoAH), a TAaKOX 1HIMUX (OPM, IO PETYIIOITH TPYJOBI BIAHOCHHH TPAI[iBHUKA 3 ITHM
mignpuemctBoM (cT. 252-1 K3nll Vkpainu) [4]. 3rigHo i3 4. 8 c¢T. 65 'K VYkpaian
TPYJOBUH KOJIEKTUB IIJIPHEMCTBA CTAHOBIISATH YCI T'POMAJSHHU, SKi CBOEIO IIpaIelo
O6epyThb ydacTb y HOro AisIBHOCTI HA OCHOBI TPYJOBOTO JOTOBOPY (KOHTPAKTy, YTOAM)
abo iHmuX (opM, IO PEryNIOITh TPYAOBI BITHOCHHU IMpALiBHUKA 3 MiANPUEMCTBOM.
Bignosigao nmo cr. 12 K3nlIl [4] ta 4.1 cT1. 3 3akony VYkpaiu «IIpo KoJekTHBHIi
JIOTOBOpH 1 yroaw» [8] OAHI€I0 31 CTOpPiH KOJEKTUBHOTO JIOTOBOPY € INPEACTaBHUKH,
o0paHi 4¥ YIOBHOBAaKEH1 TPYAOBUM KOJIEKTUBOM.

3aKoHO/aBYEe BU3HAYCHHS TPYIOBOTO KOJEKTHBY MICTHThCS y 3akoHi CPCP «Ilpo
TPYAOBI KOJIGKTHUBH 1 MIJBUIICHHS 1X pOJIi B YIPaBIiHHI MiAIPHEMCTBAMH, YCTAHOBAMH,
oprasizamisMm» (4. 1 cT. 1): 00’e€HAHHSA BCiX TPAIliBHUKIB, SKi MPOBAAATH CIIJIbHY
TPYAOBY JiSUTbHICTH Ha JICP)KaBHOMY, T'POMAJICBKOMY ITiIIPHUEMCTBI, B YCTaHOBI,
opraHizailii, B KOJTOCIHI Ta iHIIIHA KoonepaTUBHii opranizamii [12].

KpuTruHi apryMeHTH 1I0A0 JOMIJILHOCTI BHKOPUCTAHHS YCIIaJKOBAHOTO IIIe 3 YaciB
(opMyBaHHS PaASHCHKOI JOKTPUHHM TPYJAOBOTO TIpaBa MOHATTA TPYJOBUH KOJIEKTHB
HaBezieHi y MoHorpadii I1. Ilununenka «IIpo6nemu teopii Tpynosoro npasa» [7, c. 186—
203]. B. Boxkko HAcTOIO€ Ha TOMY, IIO CY0’€KTOM KOJIEKTHBHO-JOTOBIPHHUX BIJHOCHH €
HE TPYIOBUH KOJIEKTUB, a HaliMaHi mpariBHukH [ 1, c. 93].

CrnpoOyeMo HaBeCTH apryMEHTH, YOMY JUIsl TO3HAYEHHs cy0’€KTa TPpyJOBOTO MpaBa
Ta cy0’€KTa KOJEKTUBHUX TPYIOBUX IPABOBIJHOCHH BapTO MOCIYTOBYBAaTHCS TEPMIHOM
«KOJIEKTHB IIPAIliBHUKIB», a HE «TPYHAOBUH KOJNEKTHBY». BapTo 3a3Ha4YmTH, IO, TPOIO-
HYIOUHM BU3HAYCHHS TPYIOBOTO KOJIEKTHBY, B. KocTIok mopsn y Ay’kkax BXXHBA€ TEPMiH
KOJICKTHB TpAaIliBHHUKIB, OJJHAK HE HABOJUTH apTyYMEHTIB IIOJI0 TOTOXKHOCTI IUX MOHSATH
3a CyTHICTIO Ta o0OcsiroM [6, c. 248].

B ocHOBI BUHWKHEHHS IHIAWBiAyaJbHUX (UM BJIACHE) TPYJAOBHX TPABOBIAHOCHH €
TPYAOBHH TOTOBIp, OJHIEIO i3 CTOPIH sKOTO € TpariBHUK (cT. 21 K3nll Ykpainu [4]). ¥
Cy4acCHHMX yMOBaX pI3HHX OpraHizaliiiHO-TpaBoBUX (popM peainizaiii oco0ow mpaBa Ha
Mpairo, NIpyu BH3HAYEHHI Cy0’€KTa came TPYAOBHUX (a HE UUBLIBHHMX) MPaBOBIIHOCHH
y4eHI Ta W 3aKOHOJABCTBO TMOCIYrOBYIOTHCS TEPMIHOM «HaliMaHMH MpaliBHUKY,
«Haiimana npaus» (c1.12 K3nll Ykpainu [4]; ct. 7 3akony Ykpainu «lIpo mpodeciiini
cminky, iX mpaBa Ta rapantii nismbHOCTI» [11]). 3akon YKpa'iHH «Hpo TIOPSIIOK
BUPIIICHHS KOJCKTUBHUX TPYIOBUX CHOplB (KOH(IIIKTIB)» OJHI€IO i3 CTOPIH KONEKTHB-
HOTO TPYJOBOTO CIOPY HAa3MBA€ HAWHMAaHIX HpaHIBHI/IKIB OKpeMi Karteropii HaMaHUX
MpaIiBHUKIB, 00’ €THAHHS HalitMaHWX mpariBHUKIB [10].

BapTo 3a3HaunTH, 110 YUHHE 3aKOHOMABCTBO IMOHSTTS «HAWMAaHWH IMpAIiBHUK» Ta
«TpaIiBHUK» TPAKTYE K TOTOXKHI 3a 3MICTOM. 30Kpema, HaiMaHWH TpaIliBHUK — IIe
¢izmyHa ocoba, sKa MPAIoe 32 TPYAOBUM JOTOBOPOM Ha IiIMPHEMCTBI, B YyCTAaHOBI Ta



P. BymuHcbka
134 ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2016. Bunyck 63

opraHizaiii, B iX 00’e¢aHaHHsAX a00 y (i3UdHMX 0cCi0, SIKi BUKOPHCTOBYIOTh HaliMaHy
mpamro (4. 2 cr. 1 3akony Ykpaian «[Ipo MOpsIoK BUPIMICHHS KOJCKTHBHHUX TPYIOBUX
cnopiB (koHduikrti) [10]; mpamiBHUK — 1€ (i3udHa ocoba, sKa Mpalloe Ha MiACTaBi
TPYIOBOTO JOTOBOPY HA MiJNPUEMCTBI, B YCTaHOBI, Oprasizauii 4 y ¢izu4Hoi ocodw,
sIka BUKOPUCTOBYeE HaliMaHy mnpaipto (cT. 1 3akony Ykpainu «IIpo npodeciiini cminku, ix
MpaBa Ta TapaHTii iX JisutbHOCTI» [11]). 3 orssimy Ha Te, 110 XKOJHA iHIIIA raly3b paBa He
MOCITYTOBYETbCA TEPMIHOM «IPALlIBHUK» JJI [O3HAuY€HHS CyO0’ €KTa BiJAMOBITHUX
rajy3eBUX IPaBOBiAHOCUH, BiH (TEpMiH) € POJOBUM Ta YHIBEpCAJbHUM MJSI BCIX
VYaCHHKIB 1HIUBIAyaIbHUX TPYJOBHX IPABOBITHOCHH, BBaXAEMO, IO MPHUKMETHUK
«HaiiMaHUi» (BKa3ylo4ud Ha O3HAKy IIpeIMeTa, IIOA0 SKOTO BUMHSETHCS NEBHA i —
HaiimM [2, c¢.717]) He Hamae J0JaTKOBHUX TIIPAaBOBUX O3HaK Cy0’€KTy, a OTXKe,
3aCTOCOBYBAaTH MOTO HE JOIUIBHO. A BXKE 3 METOK BHOKPEMJICHHS OUTBIT KOHKPETHOT,
BY)KY0I cQepl 3acTOCYBaHHS POJOBOTO TOHATTS <«IIPALliBHUK» BapTO JONABATH
YTOYHIOBAJIbHI XapaKTEPUCTHKH («HAYKOBI TPAIiBHUKW», «IEIAroriuyHi MpaIliBHUKNY,
«IpaLiBHUKHN J1COBOI NPOMMCIOBOCTI») YK BHUKOPUCTOBYBATH IHIIUI 3aKOHOAABUMIA
TEpMiH (CIIPOKYPOPU», «AEPKaBHI CIIy>KOOBII» TOIIO).

JIOKTpHHA CydacHOrO TPYAOBOrO MpaBa OE3CHIpHO BBAXKAE€ KOJICKTHBHI TPYIOBi
MPAaBOBIJHOCUHU PI3HOBUJOM Tally3eBUX, TICHO IOB’SI3aHUX 3 IHAUBIIyaJbHO-
TpyRoBuMHU. CBiAUEHHSIM TICHOTO 3B’S3Ky KOJEKTHBHUX TPYJOBUX INPABOBIIHOCHUH 3
IHAMBITyaJTbHUMHU € Cy0’€KT: IHAMBIyadbHUX TPYAOBUX MPABOBIAHOCUH — MpAI[iBHUK,
SIKHA peani3ye TpyAOBI NMpaBa YW BUKOHYE OOOB’SI3KHM;, KOJCKTHBHHUX TPYIOBHUX —
KOJIEKTUB SIK CIIJIBHICTh, SKa OO0 ’€KTHBHO (OPMYEThCS 3 TPAIIBHUKIB OJHOTO
poboTonaBis (4n 00’ €qHAHHS POoOOTOAABINIB, Y TIEBHOI Tally3i, YU CTPYKTYPHOTO Tij-
po3ainy Tomo). BapTo HaronocuTy Ha 00’€KTHBHOMY XapakTepi Takoro (popMmyBaHHS.
AJpKe, 3BHUAHHO YKIJIaJIal0ud TPYJIOBUH JOTOBIp 3 OyAb-SKUM pOOOTOJABIIEM, YKOJCH
MpaIiBHUK HE Ma€ HaMipy «00’eTHATUCS» B KOJICKTHB. Lle BinOyBaeTbcss aBTOMAaTHYIHO,
3 OISy Ha IHIIy CTOPOHY IIPaBOBITHOCHH — poOoronaBis. ToMmy, BH3HAYarOuu
MOHATTS KOJIGKTUBY IPAI[iBHHUKIB, OUIBII CXWJIbHI BXKHMBATH TEPMiH «CHITBHICTBY» SIK
CYKYIHICTb JIfofieH, 00’ €lHaHUX M1k COO0I0 MEBHUMH, YiTKO BU3HAUCHHUMHU COLIAJIbHO-
BUPOOHUUYUMH 3B’ SI3KaMH.

YKpaiHOMOBHE TUIyMau€HHsI CJI0Ba «CHIJIBHICTB» Ma€ TPU ACHEKTH: 1) OHAKOBICTh
JUISL BCIX; Te 3arajbHe, 10 NpPUTaMaHHE KOXKHOMY 13 TOPIBHIOBaHWX SBHIL; 2) HEPO3-
PUBHUI 3B’SA30K, €IHICTH, 3) 00 €IHAHHS JIOJNCH, 3rypTOBaHHWX CHUILHUMH YMOBaMH
KUTTA, iHTepecamu, MeToro [2, c. 1368]. SIk BUmaeThCs, BCi TpU acCHEKTH CYKYITHO
XapaKTepPU3yIOTh AOCIIIKYBaHE HAMH TIOHSTTSI.

XapakTepu3yrodr KOJCKTHB MPAIiBHUKIB SK CHIJIBHICTh, XO4EMO HArOJOCHUTH, IO
Taka CIUIBHICTB € collialbHO-TIpaBoBoto. [lepemyciMm, comianbHa BOHA 3 OJISIAY HaA Te,
10 HaliJieHa O3HAKaMH COIliajbHOI CIUIBHOCTI, K1 BUIUISIOTH COIIOJIOTH: € TPYIIOI0
JIOZIeH, sIKa CKJIanach 00’€KTHBHO, pPeajbHO iCHYe€, NPAKTUYHO (PIKCYETHCS, XapakTe-
PHU3Y€ETHCSL BIJHOCHOIO LITICHICTIO 1 BUCTYNA€E CaMOCTIMHUM Cy0’€KTOM cOIliayIbHOI Ta
icTopuuHoOi 1ii. A IpaBoBa, OCKIIBKHM HOPMAaMU MIPaBa BU3HAYCHO ii MPABOCYO’ €KTHICTh
Ta IIPaBOBUI CTaTyC.

Jlpyrum, He MEHII Ba)KJIMBUM ITHUTAHHAM, € BU3HAYEHHS CYTHOCTI Ta 00CATY HOHATTS
KOJIEKTHB MPAIiBHUKIB, a caMe: 3 KOro (hOpMyeThCsl KOJIEKTHUB MPaliBHUKIB Ta 33 SIKUMU
KpUTEPISIMU MOXKHA BBaXKATH, 1110 BiH BiTOYBCS SIK CY0’ €KT.

JlorivHMM 1 TaKUM, 10 BUTUTUBAE 3 TAITY3€BOT TOKTPUHH MPO BiIMIHHICTD TPYIOBOTO
Ta IUBUIBHO-TIPABOBHX JOTOBOPIB € BUCHOBOK O. fApemuyk [19, c¢. 7], mo ocodu, sKi
MPAIIOIOTH 32 MUBLTEHO-TIPABOBUM TOTOBOPOM HE BBAKATUMYTHCS WICHAMH TPYAOBOTO
KOJICKTHBY (HE3aJIS)KHO BiJl HOTO BHY).



P. BymuHcbka
ISSN 0136-8168. BicHuk JTbiBCbKOro yHiBepcuTeTy. Cepis topuandHa. 2016. Bunyck 63 135

Hatomicte C. BeHemqukTOB 03HaKamMH TPYAOBOTO KOJICKTHBY BBaXKa€ TaKi:
1) HasiBHICTD BOX abo Oinbllle MPAIiBHHUKIB (32 BUHATKOM BHKOHABYOI'O OpraHy, IO
3IACHIOE TIPENCTAaBHUIIbKI MOBHOBAXEHHS MIOAO poOOTOAABIS; 2) CHiJIbHA METa, IO
00’eZIHy€e TMpaliBHUKIB NPH NPOBAPKECHHI HUMHU TPYAOBOI AiSUIBHOCTI; 3) 00’ €IHAHHS
MpaliBHUKIB Y IEBHY TIPYyIy A JOCATHEHHS OOyMOBIIEHOI MeTH; 4) oprasisariiiHa
OQOpPMIIEHICTh Yy MeXax €JUHOTO POOOTOJABI; S5) HAasBHICTh YITKO BHU3HAYEHOT
CTPYKTYpH, B3a€EMOAIi, 10 BHUpaxkaeTbCsl y (opMyBaHHI NEBHOTO Koia OOOB’S3KIB
MpaliBHUKIB, IXHIX NpaB Ta 3aBAaHb, AOTPHUMAaHHI TPYAOBOi AUCIMILIIHM B MeXax
KOHKPETHOT FopuauaHoi ocodu [3, c. 116].

Ha nmymky O. SIpemuyk, OO0 CKiagy TpydOBOTO KOJEKTHBY BapTO IOJNydaTH HE
TIIBKUM HalMaHWX MPAIiBHUKIB (IMMOCTIHHUX, CE30HHUX, THUMYACOBUX HE3AICKHO BiJ
CTPOKY TPYIOBOT'O JIOTOBOPY), @ W TIPAIIOIOYMX BIJIACHWKIB, HABITh KEpIBHUKA ITiJI-
MIPUEMCTBA, SIKAH BXKE € YIOBHOBAXCHUM BIIACHUKOM OPTaHOM (32 YMOBH IepeOyBaHHS
ix y TpynmoBux BimHocwHax). IlpomoBxkyioum cBOi BHCHOBKH BYECHA PO3MEKOBYE
TPYJOBHUH KOJIEKTHB y By3bKOMY Ta IIMPOKOMY 3HAUSHHSX: 1) JInIle KOJIEKTUB HaiiMaHNX
MpPAIiBHUKIB, 332 BHHATKOM TMPAIfOIOYOTr0 BIJIACHHKA a00 YMOBHOBXEHOTO HHUM
IpeJCTaBHUKA; 2) BCl MpaI[iBHUKM, $Ki Nepe0yBalOTh Yy TPYAOBUX BiIHOCHHAX 3
MiIPUEMCTBOM, YCTAaHOBOIO, OpTraHi3alli€lo Ha MiIcTaBi TPYJOBOTO IOTOBOPY..., B TOMY
YHCIi Tpalotoyi BnacHukM [19, c. 7-8].

CBoro yacy iiero 1o Te, 10 CKJIaj TPYJAOBOTO KOJEKTUBY (OPMYIOTh SK HaiiMaHi
MpamiBHUKK (TIOCTiiHI, CE30HHI, TUMYacoOBi, HE3AJICKHO BiA CTPOKY TPYIOBOTO
JIOTOBOPY), TakK 1 iHOI KaTeropii oci0, sKi MpamioTh 3a TPYAOBHM JIOTOBOPOM
(mparroroyi BIAaCHHWKH, YIOBHOBR)XCHHWH BIIACHHMKOM OpraH, aJMIHICTpaIlis, YJICHU
TOBApHUCTB TOINO) 00rpyHTOBYBaB B. Crobwoukin [13, c. 32].

3 orsimy Ha Te, IO KOJICKTUB NPAIliBHUKIB SK NMEBHA BU3HAUCHA €IHICTH OKPEMHX
MPAIBHUKIB, K €JUHHNA CY0’€KT BUCTYIAE Y KOJEKTHBHO-TPYJIOBHX IPABOBITHOCHHAX
31e0LIBIIIOr0 Ha TNPOTUBAry IHIIINH CTOpPOHI — poOOTOAaBLIO, iX oOprasizamii 4u
00’eTHaHHIO, OTBII MPAaBUIBHUMHU BUAAIOTHCA TBEPIKEHHS, [0 IPU BU3HAYECHHI CKIIAAy
TPYJOBOTO KOJIEKTHBY IIOTPIOHO BpaxOBYBAaTH IBa YMHHUKH: IIO-TIepIle, HasBHICTbH
TPYIOBHUX IPABOBIJHOCHH, 1 O-JpyTre, CHiABHICT IHTEPECiB. A BiATaK CKIaj TPYAOBOTO
KOJIEKTUBY (DOpMYIOTh MpAIiBHUKH, AKi Mepe0yBalOTh y TPYAOBUX NPABOBIIHOCUHAX 3
poboToiaBLIeM Ta iIHTEpECcH SIKUX He 30iraroThes 3 iHTepecaMu ocTaHHboro [18, ¢. 13].

Baptum mms aHamizy € TakoX TBEPIDKEHHS PO Te, IO TPYIOBHH KOJEKTHUB Ta
MIIPUEMCTBO € TIOHATTSMHM HEBIJ'€MHUMH OJHE Biax onxHoro. Iloromkyrodnch i3
BucHOBKOM O. [IporeBchbkoro mpo Te, mo 00’€KTHBHOK MepeayMoBO (HOpMyBaHHS
TPYAOBOTO KOJICKTUBY € CYCHUIBHO-KOPHCHA IisUTBHICTh, CrisibHa mipars, O. Spemuyk
3po0uTa XUOHWH BUCHOBOK, 1110 TaKi MOXYTh BiIOYBATHCS JIUIIIEC B MEXaX MiAMPHEMCTBA
(po3ymieMo topuaudHa 0co0a). OJHAK YHHHE CHOTOJHI 3aKOHOJABCTBO IPO IPAIFO
nependavae yKIaJeHHS TPYAOBOIO JOTOBOPY MDK IMpAaIiBHUKAMHU Ta pOOOTOAABLSIMU —
¢i3uuHuMH ocobamu. | 3a ymoBH, 110 3 (Pi3MYHOIO 0CO000K0 — POOOTONABIIEM JEKiTbKA
(mymaeMo Tpu, 100 MOXHa OYyJI0 TOJIOCYBAaTH) OCi0 YKJalld TPYJOBHIA JOTOBIp, iCHYE
MIPE3yMIILisl YTBOPEHHS KONEKTUBY IIUX MPALIBHUKIB SIK € AMHOTO IUTICHOTO Cy0’€KTa ISt
pearizanii cBoix mpas. 3pemiToro, MPONoHOBaHa B aBTOpedepaTi knacudikaiis TpyJ0BUX
KOJISKTUBIB TaKOX 3aCBi/I4ye, 0 aBTOP He 0auMTh MOMJIMBOCTI (POPMYBAHHS TPYIOBOTO
KOJICKTHBY Y (i3n4HOi 0ocodn — podoTomasis [19, c. §].

TpynoBuii koyiekTHB — 11e: 1) OpraHi3oBaHa CHUIBHICTh MPAIiBHUKIB, SKi BOJOMIIOTH
€JHICTIO METH 3 peati3ailii CBOiX IHTEPECIB Ta 3aXKCTy CBOIX MpaB y cepi 3acTOCYBaHHS
HalmaHoi nipatti [17, ¢. 355]; 2) cnenmdivyauil BHI HaJIE)KHO OPraHi30BaHOTO 00’ € THAHHS
MPAaIiBHUKIB MEBHOTO pOOOTOMABIIA, MO i€ 3 METOK 3a0e3NedYeHHs iXHIX 1HTepeciB,
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3aXUCTy TPYAOBUX TIPaB y COIIATBHOMY MapTHEPCTBI Ta IHIIMX ITOB’SI3aHUX 13 HUMHU
MPaBOBiTHOCHHAX [6, c. 248].

XapakTepucTuKa 00Csry HMOHSTTS «KOJEKTHB IPAI[iBHUKIBY MOTpeOye BU3HAUCHHS
KUIBKICHOrO #oro Kpurepito. YUWHHE CBHOTOJIHI 3aKOHOJABCTBO HE BCTAHOBIIOE
MiHIMaJIBHOI KUNBKOCTI MpAI[iBHUKIB, HEOOXIAHUX JUIl ICHYBAHHA TaKOTO KOJIEKTHBY
npaniBHUKIB. 3 ypaxyBaHHsAM 3akoHy CPCP «IIpo TpynoBi KOJEKTHBHU 1 MiABUINEHHS iX
poili B yNpaBIiHHI MiANPHEMCTBAMH, YCTAaHOBaMH, OpraHi3alisiMu» Ta 3 METOI0
JOCSITHEHHS 1Tl — BU3HAYHUTH AYMKY KOJISKTHBY, BB)Ka€EMO, 1110 TIOTPIOHO HIOHaiMeHIITe
TPOE MpaIliBHUKIB.

TperiM, JA0BOJII NUCKYCIHHAM IHTaHHSIM TEOpii TPYJOBOTO IpaBa, € TpobieMa
OOTpYHTYBaHHS KOJICKTHUBY MPAIiBHUKIB €IWHUM IUIICHUM CY0’€KTOM IPaBOBITHOCHH
MIEBHOT'O BHTY, 200 K 3amepeveHHs 1€l Te3u.

3okpema I1. [TunmuneHko oOTPYHTOBYE, IO TPYAOBHHA KOJEKTHB — KaTEropis OLIbII
MOJIITUYHA, aHDK collianbHO-TpynoBa [7, c.22]. 3. Ko3ak cTBep/kye, IO NPaBOBHMA
CTaTyC TPYAOBOIO KOJEKTUBY € HIYMM IHIIUM, SIK «CYKYITHICTIO NPAaBOBHX CTaTyCiB
iHImUX cy6’ekTiB mpasay [5, c. 60]. B. Koctiok ta L. lllaMimnHa 10BOASTE 3MICT Ta 00CAr
MpaBOCY0’€KTHOCTI TPYAOBUX KOJIEKTUBIB K Cy0’€KTiB TpYyJ0BOro mpasa [6, c. 238-277;
17, c. 344-356].

OCHOBOIO KOJIEKTUBHUX TPYJIOBHX MPABOBIIHOCHH € CIUIbHI (TYpTOBi, KOJIEKTUBHI)
TPYAOBI TMpaBa TMpaliBHUKIB, SKi MOXYTb OyTHM 3a0e3ledeHi JHIle [IUIIXOM
KOHCOJIIJIOBAaHUX JIii TpaIiBHHUKIB, 10 MepeOyBalOTh B IHIUBIAYAIBHUX TPYIOBUX
MPaBOBHX CTOCYHKaX 3 OJHHUM 4YHM JeKiUIbkoMa poboTomaBisiMu. Came Ii TpaBa
BH3HAYAIOTh COIliaNIbHI 3B’ SI3KH, SIKI BHHUKATHMYTh Y MPOIIECi X peai3allii Ta ¢opMyoTh
cepy KOJCKTUBHUX TPYJOBHX MPABOBIIHOCHH.

OnHiero 13 0COOTMBOCTEH KOJEKTHBHUX TPYIOBUX NPABOBIAHOCHH Yy Taly3eBid
JIiTepaTypi Ha3MBAKOTh IHTEpEC Cy0’ €KTa, IO BCTYIAE Y IIi MpaBoBimHOCKHHU [15, c. 14].
Bonu BinOyBatoThes 3a/uid 3a0€3MEUCHHS KONEKTUBHMX IHTEPECIB IPALiBHUKIB, SKi
00’€KTUBHO iCHYIOTh 1 BUMAararoTh BiIMOBITHOTO NIPABOBOTO OMOCEpEeAKyBaHHs. [HTepecu
KOJIEKTUBY — CaMOCTIiifHa KkaTeropisi iHTepeciB, sIKi HE 3aBXK/IHU 30iraroThes 3 iHTEpecaMmu
pobortomaBus Ta mpariBHUKa [16, c.5]. CHiibHICTH iHTEpeciB Moxe OyTH TUIBKU Y
MpaliBHUKIB 1 TO JMIIE 33 YMOBHM iXHBOTO B3a€MHOTO IIPAarHEHHsI O BUPA3y CBOET
KOJIGKTUBHOI BOJI, sIKa IOBHHHA, KPIM TOro, OyTH IOPUAMYHO O(QOpMIIEHA Yy BUITISAIL
piteHHs 300piB, MPOTOKOJIY PO HaMipu abo sSKock iHakmie [7, ¢. 212].

Bu3HaHHS KOJEKTHBY TPAIliBHUKIB (SK CIIJIBHOCTI, a HE BiIOKPEMIJICHUX TIpalliB-
HUKIB) Cy0’€KTOM TPYJOBOTO IpaBa, HAJIUICHHS HOro TPYIOBOIO MPaBOCYO’€KTHICTIO,
Hajae HoMy (KOJICKTHBY) MOXKIIUBICTh BUPa)KaTH BOJIIO CBOIX WJICHIB, Peai30ByBaTH CBOi
MpaBa, BUCTYIATH YYACHUKOM KOJIEKTHBHUX TPYJOBUX MPABOBITHOCHH.

Bu3sHavueHHS KOJEKTHWBY IMpAaIliBHUKIB Cy0’€KTOM TPYJIOBOTO IpaBa Ta KOJIEK-
TUBHHUX TPYAOBUX INPABOBIIHOCHH 3yMOBIIIOE IHTAHHS MPO 3MICT NPaBOCYO’ €KTHOCTI
KOJIEKTUBY MpAI[iBHUKIB Ta MOMEHT ii BuHuUKHEHHs. Cy0’ekTamu IpaBa Ta IPaBo-
BiJIHOCHH BBaxatoTh 0ci0 ((pi3MUHUX Ta IOPUAUYHHUX), AKi BUSHAUEHI HOpMaMH BiJIo-
BiJ{HO ray3i nmpaBa IUIIXOM BKa3iBKM Ha HEBiJl €MHI BIACTHBOCTi, MPUTaMaHHI iM sIK
aZjpecaTtaM HOpM IIi€l ramysi.

ITpornoHOBaHi y ramy3eBiif JiTepaTypi BU3HAU€HHS MPaBOCYO’€KTHOCTI TPYIOBOTO
KOJIGKTHBY a00 € JIOTIYHHM BiTOOpPaKEHHSIM 3arajlbHOTCOPETUYHHUX TPAKTYBaHb
MpaBoCy0’€EKTHOCTI, a00 MICTATh aBTOPChKI O3HAKH TPYIOBOTO KOJCKTHBY SK CyO’€KTa
mpaBa (4u TpaBoBimHOCHH). [lpuknamom mepmioro € nmediHilis TpyIOBOi IpaBo-
Cy0’eKTHOCTI y CyO0’€KTHBHOMY 3HA4eHHI, SKy 3ampornonyBaB B. Koctiok: 11e
nepeadoadyeHa HOpMaMy TPYAOBOTO TpaBa BIACTUBICTH 0COOM MaTH, BOJOIITH, & TaKOX
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peaizoByBatn (HaOyBaTH, BUKOHYBATH) TPYIOBI IpaBa Ta OOOB’S3KH, a TaKOXX HECTH
OPUIMYHY BiAMOBINANBHICTh 32 X HEBHKOHAHHS YW HEHAJIC)KHE BHKOHAHHS [6, c. 115].
[puxnamom npyroro € BuszHaueHHs . [llammnHOi: e BM3HAaHA 3aKOHOM 31aTHICTB
OpTaHi30BaHOI CHUIBHOCTI NMPALIBHUKIB, SIKI CTAHOBJATH OUIBIIICTh, 3 MOMEHTY HpOSIBY
HUMH aKTHBHMX CIUTBHUX Jil NUIIXOM CKJIMKAHHS 3arajbHUX 300piB Matu i HaOyBaTn
KOJIGKTUBHUX TPYJOBUX TpaB i 000B’s3KiB y chepi KOJEKTUBHO-AOTOBIPHUX BITHOCHH
[17, c. 355, 404]

VY 3araneHiil Teopii MpaBOBIJHOCHH PO3MEXKOBYIOTh MOHATTS MPAaBOCYO’€KTHOCTI
(hi3uyHOI Ta FOPUAMYHOI 0coOW. BumaeThcs, 110 BU3HAYCHHS 3MICTY MPaBOCYO’ €KTHOCTI
KOJICKTHBY TMIpAIliBHUKIB OULIBIIE CXO0XE JIO MPaBOCYO’€KTHOCTI FOPUAMYHOI 0COOu:
MPaBO3JIATHICTh 1 JII€3J]ATHICTh Y HHOTO BUHUKAIOTH Ta (DOPMYIOTh €JIMHY BIACTHUBICThH —
MPaBOIE€3IaTHICTh. A JISMIKTO3JJaTHICTh HEBIATIJIHLHO OB’ s3aHA 3 IXHBOKO JII€3/IaTHICTIO,
a BiJITak BOHA HE € OKPEMOIO CKIIaJI0BOKO raTy3eBO1 MPaBoCyO’ €KTHOCTI.

[IpaBo3aTHICT KOJEKTHBY MPAIiBHUKIB (HE3aJICKHO BiJl BUAY ILOTO KOJCKTHBY)
BU3HAYAETHCS 3aKOHOJABCTBOM IIOTEPEAHBO, IIe IO HOr0 CTBOPEHHs, aJKe HasBHICTb
MIPaBOBOTO CTAaTyCy LILOTO KOJIEKTUBY Mepeadayvae Mpe3yMIito 3JaTHOCTI HUM MaTH i
npaBa 3 MOMEHTY YTBOPEHHSL.

OpHi€ro 13 00’ €KTUBHUX MEPEIYMOB BU3HAHHS 3a TPYIOBUM KOJEKTHBOM TPYJOBOI
MpaBOCYO’€KTHOCTI € HasBHICTh 3aKOHOJABYOTO PETYNIOBaHHS HOro IIPaBOBOTO
craHoBuIla Ha mincraBi Koncrutynii VYkpaiHu, axTiB TpyJOBOrO 3aKOHOJAaBCTBA
VYkpainu, ['K Ykpainu Ta HU3KH HIIUX, Y TOMY YUCIII JIOKAJTbHHX HOPMATHBHO-TIPABOBUX
akTiB [6, c. 250].

Br3Hauaioun MOMEHT YTBOPEHHS TPYIOBOTO KOJEKTHBY HAYKOBII Ha3MBAIOTh
MOMEHT BWHHKHEHHS TPYIOBHX IPAaBOBITHOCHH MiX poOOTONABIEM 1 MNpaiiBHHKAMH
(I. AAxymres [18, c. 12], O. Spemuyk [19, c.9]). BoaHowac mie3maTHICTh Ta IETIKTO-
3IaTHICTh, HA TEPEKOHAHHS IMX YYCHUX, BUHUKAE Ti3HINIE: 3 MOMEHTY MpPOBEICHHS
HmepuMxX 3arajgbHUX 300piB (kKoH(pepeHIii). [lie3naTHICTh SK 3JaTHICTh KOJIEKTHBY
MPAIiBHUKIB CaMOCTIHHO YW Yepe3 YIMOBHOBAXEHOTO MpEICTaBHHKAa HaOyBaTH Ta
peanizoByBaTu CyO’€KTUBHI IpaBa Ta OOOB’A3KM Yy KOJEKTUBHHX TpPYIOBHUX IpPaBO-
BiZTHOCHHAX TaKOX € BJIACTHBICTIO KOJIEKTHBY 3 MOMEHTY oro yrBopeHHs. BiH y 3Mo03i
peari3oByBaTu CBOI KOJEKTUBHI NpaBa Ta BUKOHYBATU 000B’SI3KH B OYAb-sIKUIl MOMEHT, 3
yacy ()aKTHYHOTO iCHyBaHHsS. A NpOBEAEHHs 3arajibHUX 300piB € (GopMoro peamizamii
paB Ta 000B’A3KiB (MPaBOBOT MiSTILHOCTI) IIOTO KOJICKTHBY. BBakaeMo, 1110 HasIBHICTD Y
KOJICKTHBY TpAIliBHUKIB Ji€3ITATHOCTI € Taly3eBOI0 NPE3YMIIi€l0 Ta HE MoTpedye
JOJaTKOBOTO JTOBEICHHSI.

BaxxmmBuM Takok MUTaHHAM € (OPMH peaiizallii KOJISKTHBOM IpaIliBHUKIB CBOIX
MpaB 4Y¥ BHUKOHAHHA O0OB’s3KiB. 3rigHO 13 cT. 245 K3nll mpamiBHUKH MaroTh MpaBo
OpaTH ydJacThb B YIpPaBIiHHI MiANPUEMCTBAMH, YCTaHOBAMH, OpTaHI3aIliIMH depe3
3arajgbpHi 300pu (KOH(EpeHIil), paau TPYHOBUX KOJEKTHBIB, ImpodeciiiHi CHiIKH, SIKi
JUIOTh y TPYAOBHX KOJIEKTHBAX, 1HINI OpraHH, YITIOBHOB)XEHI TPYZOBHM KOJIEKTUBOM Ha
MPE/ICTABHULITBO, BHOCHTH MPOIO3UINT MIOM0 MOJINIIEHHS pPOOOTH IiANPUEMCTBA,
YCTaHOBH, OpraHisaulii, a TaKoXX 3 MUTaHb COLIANBHO-KYIBTYPHOTO 1 MOOYTOBOTO
00CIIyrOByBaHHSL.

KonexTuB mpaIfiBHUKIB SIK Cy0’€KT TPYyZOBOTO IpaBa y 3MO31 peai3oByBaTH CBOI
CITBbHI  (KOJIGKTHMBHI) TpPYJAOBI IpaBa CaMOCTIHHO, CBOIMH [issMH HaOyBaTH i
3MIACHIOBATH TIPaBOMOXHOCTi, IO CTAaHOBIATH HOrO 3MICT ab0 K CKOPHUCTATHCh
IHCTUTYTOM YIIOBHOBa)XEHOTO NPEICTABHHUIITBA.

YnoBHOBakeHE NpeAcTaBHUITBO niepeadadene cT. 12 K3nll [4] ta u. 1 cT. 3 3akony
VYxpainu «IIpo KOJIeKTUBHI TOTOBOPH 1 YTOANW»: SIK CTOPOHA KOJEKTUBHOTO IOTOBOPY Bill
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IMEHI TPYJOBOTO KOJICKTHBY BUCTYHAIOTh OJHA a00 KiIbKa MPOQCHIIKOBUX YM IHIIHX
YIOBHOB2)XGHMX Ha IMPEACTABHULTBO TPYJOBUM KOJEKTHBOM OpraHW, a y pasi
BIICYTHOCTI TaKUX OpraHiB — IMpPEACTaBHUKM TPYAALIUX, OOpaHi 1 YHNOBHOBaXeHI
TPYIOBUM KOJIEKTUBOM [8].

BonHouyac icHyIOTH 3aKOHOZAaBYI MEXi YHOBHOB@XEHOTO IPEJCTaBHHUIITBA KOJIEK-
THUBY MpAI[iBHUKIB. 30KpeMa, 3aKOHOIaBCTBOM BH3HAYCHI MIPaBa, SIKi 3/iMCHIOE KOJIEKTUB
BHHATKOBO camMocTiitHO: cT. 142 K3nll Ykpainu (3aTBep/pKyBaTH MpaBuiia BHYTPILTHHOTO
TpyAoBoro po3nopsaky; cT. 152 K3mll VYkpainu (mpaBo po3risgatd MUTaHHA IPO
MOpyImieHHsT TpynoBoi mucuminiiam); cr. 160 K3nll VYkpaiam (koHTpomroBaTH 3a
JOJIEpKAHHSIM yCiMa TMpaliBHUKAaMH HOPMATWBHHX AaKTIB TIPO OXOpPOHY IIpaimi Ha
MIIPUEMCTBAX, B YCTaHOBax, opraHizamisx), cT.223 K3nll VYkpainum (nmpaBo (i
000B’S30K) 0OMpaTH KOMICII0 y TpPYIOBHX cropax); cT.3,4 3akony Ykpainm «IIpo
KOJIeKTHBHI JoroBopu 1 yromuw» Ta cr. 12 K3mll VYkpaiam (npaBo oOupatm U
YIOBHOB2)XYBAaTH OPTaHH [UIA BEICHHS IICPETOBOPIB Ta YKIAACHHS KOJIEKTHBHUX
JIOTOBOPIB) TOLIO.

BBakaeMO HeNpaBHWIIEHHMM, 10 y 3aKOHOJABCTBI HEMA€E YITKOTO PO3MEIKYBAaHHI, Y
SIKUX BHUIMAJKaxX (YU AJIS1 BUPILIEHHS SIKUX MUTaHb) MOBUHHI 30MpaTHCs 3arajibHi 300pH
KOJIGKTUBY INPalLliBHUKIB, a KOJIU KOH(epeHIlii. 3aKkoHO1aBellb BU3HAUUB 3arajibHi 300pu
KOJIGKTUBY TpAlliBHUKIB Ta KOH(epeHUii HOro MpeACTaBHUKIB SK TOTOXHI (opMu
MPaBOBOi JisIIBHOCTI I[LOTO KOJIEKTHBY. OJHaK Ha MPaKTHII [1e MOXKE 3YMOBIIIOBATH,
IOHaHMEeHIIe, TIOPYIICHHS TpaB OKPEMUX MpPAIliBHHUKIB, SKi XOYyTh 1 B 3MO31 B3STH
y4acTh y poOOTI KOJIEKTHBY, OJTHAK iX 3 MEBHHUX (MOXIIMBO CYO €KTHBHHUX) ITIJICTaB HE
00WParOTh IS y9acTi y KOH(pepeHIlii. A 3arajibHi 300pH 3 IILOTO MUTAHHS HE MPOBOJIATH.

Po3MexxyBaHHS TIUTaHb, sKi BHpIMIYIOTh Ha 3arajibHUX 300pax, Ta HOPMH
MPEICTABHUIITBA JIJISl TIPOBEACHHS KOH(epeHIii MoXyTh OyTH BU3HAYEHI Y JOKAJILHHUX
HOPMAaTHUBHO-IIPABOBHX AKTaX.

3 MeTOI0 BU3HAUEHHS 00 €KTUBHOI Ta peanbHOI NyMKHU KOJEKTHBY IpPALiBHUKIB 3
MUTaHb, AKi MalOTh BaXKJIMBE CIIJIbHE 3HAYEHHA JIJIsl BCHOT'O KOJIEKTUBY (200 OUTBIIOCTI
MpaliBHUKIB) Ta CTAIM HPEAMETOM pO3IJISAY 3aralbHUX 300piB, JOLITBHO TaKOX
3aKpINUTH MOMJIUBICTH KOJIEKTHMBHOT'O OOOB’SI3KOBOTO (TJIACHOTO a00 TaeMHOTO)
ONMTYBaHHS BCIX TpAliBHUKIB 13 3a3HadyeHoro mnwuraHHA. [IpoBeneHHs Takoro
OIMTYBaHHS NPAIIBHUKIB JIONMOMOXeE C(HOPMYJIOBATH HACNpaBli KOJEKTUBHE, a He
BUOIpKOBE pIillleHHS Ta JOCATHYTH METH — 3a0e3NeYCHHsS BTUICHHS KOJEKTHBHOTO
1HTEpecy.

[TincymMoByrOYM JOCHIKCHHS, BBa)XKAEMO, IO CHOTOJIHI HAasBHI 3aKOHOAABYI Ta
TEOPETHYHI TEepPeIyMOBH JIIi BHCHOBKY, IO KOJICKTUB TIPAIliBHUKIB € CYy0O’€KTOM
KOJIGKTUBHO-TPYIOBHX TIPABOBITHOCHH.

KonekTuB mpalliBHUKIB — II€ CIUIBHICTh (CYKYITHICTH JIIOJCH, 00 €IHAHUX MiXK
cO00I0 TEBHUMHU COLIATbHO-BUPOOHUYUMHU 3B’s3KaMu) o0ci0, ski mHepedyBaioTh Yy
IHAUBIAYaTbHO-TPYAOBUX NPABOBIIHOCUHAX 3 OJHUM (CHIIBHUM) POOOTOABIEM (OKpIM
MPAIOI0YHX 32 TPYIOBUM JIOTOBOPOM BIIACHHKIB Ta YHOBHOBa)KEHUX HHMH OPTaHiB) Ta y
BHIIaJKaX NPAMO TMependadyeHnx 3aKOHOAABCTBOM Y 3MO3i (200 MOBWHHI) BUYMHHUTH Iii
HI0A0 peati3auii KOJIEKTUBHUX TPYIOBUX IPaB.

3MICT 3aKOHOJABUOI Mpe3yMmuii TPyHOBOi MpPaBOCYO’€KTHOCTI KOJEKTHUBY
MPAIiBHHUKIB TIOJSITa€ y TOMY, 110 BiH HaOyBae craTycy cy0’€KTa TPYAOBOTO IpaBa 3
MOMEHTY, KOJIW y HOTO CKJIaJli OJTHOYACHO € IMOHANMEHIIIEe TPOE MPAIliBHUKIB.

EdextuBaumMu opMamu IpaBoOBOi MisUTLHOCTI KOJICKTHBY TPAIiBHUKIB € 3arajibHi
300pu; KOH(epeHIlii; yHOBHOBaKEHE TPEJACTABHUIITBO; KOJICKTUBHE 000B’3K0BE (TJIacHE
a00 TaeMHE) ONMUTYBAHHSI.
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COLLECTIVE OF EMPLOYEES AS A SUBJECT
OF COLLECTIVE LABOR RELATIONSHIPS IN UKRAINE

R. Butynska

Ivan Franko National University of Lviv,
Universytetska Str., 1, Lviv, Ukraine, 79000,
e-mail: androx2008@ukr.net

The problem issues of the theory of subjects of collective labor relationships are
investigated in the article.

The arguments about the term that should mark the group of employees of the one
employer, who exercise collective labor rights and who are united by the one collective
interests are mentioned. The appropriateness of using the term «work collective» for
description the subject of collective labor relationships is denied and the arguments for the
term «collective of employees» are mentioned. The definition of the term «collective of
employees» is proposed. The collective of employees is the social legal community of people,
who are in the individual labor relationships with one (common) employer and who are able (or
should) carry actions for realization of collective labor rights in the cases, explicitly provided by
the law. The arguments for the collective of employees is the separated subject of collective
labor relationships that can decide issues on its own by using the direct democracy or by
representatives are mentioned.

The nature and scope of the concept of collective of employees are determined. The
conclusions of scientists that the owner, who performs the contract, and bodies, authorized by
him, are not members of the collective of employees are detained. The collective of employees
consists of at least three employees and is a transformative institution (it can be changed
depending on the number of employees, structural units within which the collective is formed,
the kind of collective labor relationships).

Special features of the sectoral legal personality of collective of employees are clarified. It
is proved that the legal presumption of labor legal personality of the collective of employees is
exist. The arguments that the presence of at least three employees is the objective moment of
acquisition of the legal personality by the collective of employees are mentioned.

The forms of legal actions of collective of employees are determined. The author believes
that the general meetings, the conference, the authorized representation, the collective
compulsory (public or secret) poll of the collective of employees are these forms. The author
proposed to make amendments to the labor legislation about the obligation, not the right, of
the employee to take a part in the general meetings of the collective of employees or in the
collective poll for determination an objective and real opinion of collective of employees about
issues that have an important common value for all employees of the collective (or for their
majority).

Keywords: work collective; collective labor rights and interests; the presumption of the
labor legal personality; legal social community; forms of the legal actions of the collective of
employees.
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BIJIIKOJAYBAHHSI POBOTOJIABILIEM MOPAJILHOI IITKO/IH,
3ABJJAHOI HEIIIACHHUM BHIIAIKOM HA BUPOBHMIITBI
TA TIPO®ECITHAM 3AXBOPIOBAHHSIM SIK BUJ]
COLIAJTBHOI'O 3AXUCTY MPAIIIBHUKIB

P. Tumodpiie

JIvgiecokuii nayionansnutl ynisepcumem imeni leana @panxa,
eyn. Yuieepcumemcoka, 1, JIvgis, Yrpaina, 79000,
e-mail:tymofiiv@ukr.net

JocnigpxeHo AuHaMiKy 3aKOHOAABYOro BPErynioBaHHS BiOLIKOAYBAHHA MOpParibHOI LUKOAM,
3anoAisiHOI NPaLUiBHUKOBI HELLLACHMM BMUMAAKOM 4u MPOdeCinHMM 3axBoptoBaHHsM. BigsHaueHo,
Wo 3MmiHa cyb’ekta, 3060B’A3aHOrO BiAWKOAYBATW MOpanbHy LWKOAY 3ymMOBMeHa Aediuutom
KOLUTIB, MpU3HAYeHWX Ans iHAHCYBaHHSI CTpaxoBMX couianbHux Bunnat. [JoBeneHo, LWO
0COGNMMBOCTSAMM BIiALLKOOQYBaHHA MOparnbHOI LUKOAM, 3YMOBMEHOI HeLlacHMMW BuNagkaMu Ha
BMPOOHMLTBI Y/ MpOdECIiHMMM 3aXBOPIOBAHHAMM, €. BIACYTHICTb AOBEAEHHS (PakTy BWHW
poboToAaBLSA y HACTaHHI HELLLACHOro BUNazaKy Ha BUPOOHULTBI Yn NpodecinHOro 3axXBOproBaHHA
sk 0OOB’AA3KOBOI YMOBW BiALLKOAYBaHHS MOPanbHOI LUKOAW MpaLiBHUKY; MOXIUBICTb KOMMEH-
CyBaTW HeraTMBHI HacnigKkW HeLacHOro BUNaaKky Ta npodeciiHoro 3axBOpoBaHHS, ki Bigobdpa-
XeHi B 3MIiCTi MopanbHOI LWKOAM, He fule rPOLIOBMMM KOLITaMW, a TakoX Pi3HOro poay
nocrnyramu; BperyrnoBaHHA po30ixXHOCTEN MiX MpaLiBHUKOM Ta poboToaaBLEM LLOAO BiALIKOay-
BaHHS MoparnbHOI WKoau Ta ii po3amipy Yy nopsiaky, nepegbavyeHomy 3akoHOOABCTBOM AMs
BUPILLEHHS iHOMBIQYanbHUX Ta KONEKTUBHUX TPYAOBMX CMOPIB.

3anponoHoBaHO BHECTW 3MiHM OO0 MOPSAKY BiALLKOO4YBaHHS MOparbHOI LUKOAW, 3aBOaHol
HellacHMM BUMNagKoM Ha BMPOOHMUTBI Ta NpPOMecinHUM 3axBOPKOBaHHAM, i 3aKpinuTh iX Yy
rany3eBoMy 3aKOHOOABCTBI.

Knrouosi crioga: 060B’A30k poboToaaBLs, NpaBO Ha BiALIKOAYBAHHS MOpanbHOI LLKOAMW,
coujanbHe CTpaxyBaHHA BiA HeLlacHoOro BuMagky Ha BUMpOGHMUTBI, couianbHa noTtpeba,
Tpy£oBwiA cnip.

3akoH Ykpainn «[Ipo 3araabHOOOOB’SI3KOBE JIepXKaBHE COIialIbHE CTPaxyBaHHS
MICTUTh HOPMH, SIKi BU3HA4alOTh 3MICT COIIAJFHOIO 3aXHMCTy MpalliBHUKAa BHACIIIOK
HACTaHHsI HEIACHOTO BHIAAKYy Ha BHUPOOHUNTBI 4M Mpo¢eciiHOro 3aXBOPIOBAHHS.
OCHOBY Takoro (3MicTy) CTaHOBISTH CTPAaXOBi COLIaJbHI BUIJIATU Ta MOCIyru. Box-
HOYac, BIANOBIIHMM 3aKOHONABYMN aKT 3aKPIIUIIOE TAaKOX IOJIOKEHHS MO BiIIKO-
JyBaHHS MPAL[iBHUKOBI MOPAIBHOI IIIKOH, 3aBJJaHOT HEIIACHUM BUMAKOM UM mpodeciii-
HUM 3aXBOpIoBaHHSM. Ha BiMiHy BiA paHillle YMHHOI pefaKiii LIbOTO 3aKOHY, 3TiHO i3
SIKOIO BiAIITKOIYBaHHS MOPATHHOI IMIKOAM HAJIEKAIO O CTPAXOBUX COIIAIbHUX BHILIAT,
000B’S130K BUKOHATH SIKi TIOKJIaaanu Ha DOHI COIIaIbHOTO CTPaxyBaHHS BiJ HEIMACHUX
BHITAJIKiB, ChOTOJTHI MOpaJIbHY IIKOJY, 30 isHY NPaIliBHAKOBI ITil YaC BUKOHAHHS HUM
TPYAOBHX OOOB’S3KiB, Mae€ BIOIIKOAyBaTH poOoTomaBens (1032  CHCTEMOIO
3araJlbHOO0OB’I3KOBOTO  JICP)KABHOTO  COIIAJIbHOTO CTpaxyBaHHs). 3MIHUBCS TaKOX
MOPSIIOK  BIAIIKOMYBAaHHS MOPANbHOI INKOMU MPAIliBHHUKY, akKe IS BpPETYIIOBAHHS
BiJNIOBIIHUX BiIHOCHH 3aCTOCOBYIOTh YHHHI HOPMH IIUBLIBHOTO 3aKOHO/IABCTBA.

ITpoBeneni y cgepi comianbHOrO 3axXUCTy NPALiBHUKIB pedopMu, sIK BUAAETHCH,
NoTpeOyIOTh HAJICKHOIO HAYKOBOTO OCMHUCIJICHHS, IO BU3HAYA€ AKTYalbHICTh 0OpaHOl
TEeMH CTaTTi. [leTanbHIIOro aHalizy HoTpeOyroTh NPaBOBi OCOOIMBOCTI BiAIKOAYBAHHS
MOpAaJIbHOI MIKOAM TPALIBHUKOBI, 3aMOJIsIHOI HEUIACHUM BHUMAAKOM YU IpodeciiHuM

© Tumodiis P., 2016
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3aXBOPIOBAHHAM Ta TIEPCHEKTHBU BiJOOpPaKEHHA X y TOJOKEHHAX YHHHOTO 3aKOHO-
JABCTBA IIPO TIPAIIIO.

[MuTanHs MOpanbHOT MIKOAX 3/1€01IBIIOTO TOCIIKYBaK BUeHi-IuBinicTH 1. 3abapa,
C. Knim, H.Ilonmimko, C.Cenesens, I. Maiictep, JI. OnbXxoBUK, y poOOTax KOTpPHUX
c(OpMyIBOBAHO TMOHATTS «MOpAJIbHA IMIKOAA», OOTPYHTOBAHO BiMIHHOCTI L€l IMIKOAU
BiJl HEMalHOBOI Ta BM3HAYEHO i po3Mip. Y HAyKOBUX PO3pOOKax y4EHUX-TPYIOBUKIB
(H. bonorina, I'. Yanumesa, O. KopoOkoB) HasiBHI crpoOu MpoaHai3yBaTH MOPSAOK
BIIKOYBAHHS MOpAIbHOI IIKOJM, 3aBJAHOI NpPALIBHAKOBI BHACIIIOK IOPYIICHHS
poGoronaBueM TPYAOBHX IpaB nparfiBHEKiB. OHAK BigIIKOXyBaHHSI MOPATBHOI IITKOIU
MPaIiBHUKY, 3alOMdisSHOI HEIAaCHUM BWIIQJAKOM Ha BHPOOHHITBI Ta npO(pecu/IHI/IM
3aXBOPIOBAHHIM, Ma€ TIEBHI OCOOMBOCTI, SIKi JAOTenep He OyIU PO3TISIHYTI Y HayKOBil
JiTepaTypi, IO iCTOTHO BIUIMBa€ Ha C€(PEKTHBHICTh peaizaiii MpaliBHUKaMH CBOIX
TPYAOBHX IPaB y il cdepi BiTHOCHH.

Merta 1i€i cTaTTi MOJSATaE y BU3HAUEHHI CYTHOCTI Ta 0COOJIMBOCTEH MPOIICTypH Bil-
HIKOAYBaHHS pOOOTOJABLIEM MOPAIBHOI IIKOAHM, 3aBAAHOI HEIIACHUM BHUIAIKOM Ha
BUPOOHUITBI Ta NpOo(eciiiHUM 3aXBOPIOBAaHHAM MPAIiBHUKY SIK BHUIY COLIATBHOTO
3aXHCTY MpaliBHUKA.

3rigHo i3 3aKOHOJABCTBOM YKpaiHW, MpalliBHUK, SKUHA TOCTPaXKAaB YHACTIIOK
HACTaHHsI HEINACHOTO BHINAAKYy Ha BHUPOOHUITBI 4M MNpo¢ecifHOro 3aXBOPIOBAHHS,
OTpPUMYE COIiaJibHI MOCIYTd Ta TPOIIOBI BUILIATH, SKI MalOTh KOMIICHCYBATH HOMY
HETaTHUBHI HACIIJKHU X 00CTaBHH. J[0 YMCIIa TAaKWX BHUILIAT HAICKUTH 1 BIIIIKOyBaHHS
MOpPaJIbHOI IIKOAH.

Cr. 1, 15, 21, 28, 34 3akony Ykpaiam «IIpo 3araapbHO00O0B’SI3KOBE JcpiKaBHE
colliajibHEe CTpaxyBaHHS Bill HEMIACHOTO BUMAJIKy Ha BHUPOOHMITBI Ta MpodeciiiHoro
3aXBOPIOBAaHHS, SKI CHPWYMHWIM BTPATy Mpare3aaTHocT» (y MOMepeaHiX PelaKIlisax)
BiJIIKOyBaHHS MOPAIBHOI ITKOIN HAIEXKAJIO 10 CUCTEMH CTPAaXOBHX BHIDIAT, 000B’I30K
BUKOHYBATU sIKi MaB DOHJ COLIANBHOIO CTpaxyBaHHs BiA HemacHux Bumazakis [10]. 3
01.01.2008 poky BimmkoayBaHHa (DOHAOM COLIAIBHOTO CTpaxyBaHHS BiJl HEMIACHHUX
BUIAJKIB MOpalbHOI (HEMaWHOBOI) MIKOAM 3aCTPAaXOBAHUM 1 wWiIeHaM iXHIX cimeil,
HE3aJIeKHO BiJ 4aCy HAaCTaHHS CTPaxOBOTO BUMAAKY, NpunuHuiocs. OJHaK, K 3a3Ha4UB
Koncruryniitauii Cyn YkpaiHu, came IpaBo TPOMAJsiH Ha BiAIIKOAYBaHHS MOPAJIbHOT
HIKOJM He MopylIeHo, ockuieku cT. 1167 IIK Ykpainu Ta crarrero 237-1 K3nll Ykpainu
iM HagaHO TPaABO BIiAMIKOAOBYBATH MOpPAJbHY IOKOMY 3a pPaxyHOK BIIACHHKAa abo
VIIOBHOB)XXEHOTO HHMM opraHy (po6oromaBis) [17]. BodeBumb, Takuii mepepo3moii
000B’SI3Ky BIJIIKOAYBATH MOPAaJbHY IIKOIY MPAlliBHUKAM MK CTpaxoBUM (OHIOM Ta
poboTtomaBieM OyB 3yMOBJICHHH Je(IIIMTOM KOIITIB, MPU3HAYCHUX I (iHAHCYBaHHS
CTPaxOBHUX BHIUIAT, OCKIJIBKHM BHECEHHs BIJIOBIMHUX 3MiH y 3a3Hau€HU 3aKOH
B1IOYJIOCS OJTHOYACHO 13 3aTBep KeHHsIM JlepkaBHOTO Or0pkeTy Ha 2008 pik.

301.01.2015 poxky 3miHm, 3anposapkeHi me 2008 poky, Oynau BigobpakeHi y 3aKoHi
VYkpainu «lIpo 3aranbHOO0OB’A3KOBE JiepXaBHE COLIaldbHE CTpaxyBaHHA». Tak,
BIJIMOBIAHO JI0 4. 8 CT. 36 3a3HAYEHOTO HOPMATHBHOTO aKTa BIJIIKOAYBAaHHS MOPajIbHOI
(HemaifHOBOI) IIKOAM TOTEPHIIMM BiJ HEIIACHUX BUMAJKIB Ha BUPOOHULTBI abo
npodeciiHiX 3aXBOPIOBAHb 1 WIEHAM IXHIX CiMell HE € CTPaxoBOK BHUIUIATOK Ta
3MIACHIOEThCS HE3aJIEKHO BiJl Yacy HACTaHHS CTPAaXOBOTO BWIAJKY BiAMOBIIHO 0
nonoxeds [IK Ykpainu Ta K3nll Ykpainn [10].

Amnanizyroun nonoxenHns K3nll Ykpainu Bapto BinzHauutH, mo Takui (Komekc)
MPSIMO HE JIETali3y€e MOPSIOK BIANIKOJYBAHHS MOPATBHOI IIKOAM, a JIMIIE 3aKPIILIIOE
BIMOBIIHUE 000B’ 130K poboTonasiis. BiamosinHo g0 ct. 237-1 K3nll Ykpainu Biamiko-
IyBaHHS BIIACHUKOM 200 YIIOBHOB2)KCHHM HHM OPTaHOM MOPAJIBbHOI IIKOAW MPAIliBHAKY
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MIPOBAIUTECS y pasi, SKIIO TOPYIICHHS HOro 3aKOHHUX IIPaB IPH3BEITH 0 MOPATBHUX
CTpaXIaHb, BTPATH HOPMAIGHIX JKATTEBUX 3B’S3KIB 1 BUMAraroTh BiJl HHOTO OJATKOBHX
3yCHJIb JUIsl OpraHi3alii cBOro *HrTs [5].

Ha Binminy Bin 3akony Ykpainu «IIpo 3araibH0000B’3KOBE JIepKaBHE COLialIbHE
ctpaxyBanHs» Ta K3nll Vkpainu, IIK Ykpainu Bu3Hauae mificTaBU Ta YMOBH BiAIIKO-
JYBaHHS IIKOAH, Y TOMY YHCII MOPaJbHOI. BiINOBIIHUM MUTAHHSAM MPHCBSYCHA I1aBa
82 Kopnekcy «BinuikonyBaHHs mKoau» [26].

Pestomyroun BuIIE3a3HaueHe, BAPTO 3BEPHYTH YBary, 10 3aKOHOJABELb HE JIMIIE
3MIHHB Cy0’€KTa, 3000B’S3aHOTO BiJIIKOJOBYBATH TMPAIIBHUKY MOpPAJIbHY IIIKOIY
(panitre e OyB (oHA COMIaTBHOTO CTpaxyBaHHs, a 3apa3 — poOoToxaBenp), a i
TpaHcHOpMyBaB TOHATTS «BIJIIKOAYBAHHS MOPAILHOI KON MPAIliBHUKY, 3aBIaHOT ITi]T
Yac BUKOHAHHS HUM TPYIOBUX O00OB’S3KiB», 13 COIIAIbHOI TUIOIIMHU CTPAXOBUX BUILIAT
Y IMBUIEHO-TIPABOBY TIONIMHY MaliHOBOI BiITOBITAILHOCTI.

OO00B 5130k pOOOTONABIIS BIIIKOYBATH MOPAIBHY IIKOAY IMPAI[iBHUKOBI BHIAETHCS
JIOTTYHUM, aJpKe caMe BiH € TapaHTOM Oe3MeYHUX Ta HEeUIKiUIMBUX YMOB TIpalli, BiIMOBiia€e
3a OXOpOHY Tpari Ha BUPOOHMITBI. 3rinHo 3 4. 1 cT. 13 3akony Ykpainu «IIpo oxopony
mpani» poboTomaBelb 3000B’S13aHUN CTBOPUTH HAa pOOOUOMY MiClLli B KOXKHOMY CTPYK-
TYpPHOMY MiIpO3ALTi YMOBH Hpalli BIANOBITHO JO HOPMAaTHUBHO-NIPABOBHUX AKTiB, a TaKOX
3a0e3MeYUTH JOICPIKaHHS BUMOT 3aKOHO/IABCTBA IIIOJI0 MPaB MPAIiBHUKIB Y TaTy3i OXOPOHU
mpaui [11]. Tomy BiICYTHICTH HANEXHUX YMOB Mpalli, IO NPU3BOAUTH 1O HACTAHHS
HEIACHOTO BUIMAAKY 4M Tpo(deciiHOro 3aXBOPIOBAHHS, 3YMOBIIIOE COIAIbHHUN OOOB’S30K
PpOOOTOIABIIS HECTH BIIMOBIAAIBHICTD 3a IIIKOJTY, 3aMOISTHY HOTO ITpaIliBHUKAM.

BomHouac, y3araibHEHHsI Pi3HHX BHIB BiIIIKOIYBAaHHS MODPAIHHOI IIKOIH, ¥ TOMY
YHCNTI 3aBIAHOT MMiJl Yac BUKOHAHHS TPYIOBUX OOOB’SI3KIB, B €IUHY IWBLUILHO-TIPABOBY
KaTeropit0 BUAAETHLCS JICIIO CITIPHUM. AJDKE BIIIIKOyBaHHS MOPAJIBHOT KO TIPAIliBHHKY,
3YMOBJICHOT HETITACHAM BHIIaJIKOM Ha BHPOOHMIITBI YM MPOQECIHHUM 3aXBOPIOBAHHIM, MA€e
TMIEBH1 OCOOJIMBOCTI, sIKi MatOTh OyTH BiJOOPaXKEHI y TalTy3€BOMY 3aKOHOJIABCTBI.

[Tepiioro Takor OCOOJUBICTIO € BiACYTHICTH BUHHM POOOTOAABI K 00OB’SI3KOBOT
YMOBH BIJIIKOAYBaHHS MOpPAJIbHOT IMIKOAM TMPAIiBHUKY. bBiible TOro, HelacHWi
BUIQJIOK Ta IpodeciiiHe 3aXBOPIOBAHHS Hi Y 3aKOHOAABCTBI, Hi B rajly3eBiif JOKTPUHI HE
BHU3HAYAETHCS SIK MIPABONOpyIIeHHs. Bignosiano no m. 5 4. 1 ct. 1 3akony Ykpainu «IIpo
3araJlbHOO0OB’3KOBE JIEp)KaBHE COLIAJIbHE CTPAaXyBaHHS» HEIIACHWH BUIQIOK — Iie
oOMe)keHa B 4Yaci mojis abo panToBWiA BIUIMB Ha TMpaliBHHKA HEOE3MEYHOTO
BHPOOHMYOTO0 YMHHUKA UM CEPElIOBHINA, IO CTAJHCSA y TMpPOIEeci BHKOHAHHSI HHUM
TPYAOBUX 00OB’S3KIB, YHACIIIOK SKHX 3aIOJIISTHO IIKOIY 3/I0POB 0 a00 HAcTalla CMEPTh
[10]. CBoero yeproro, mpodeciiiHe 3aXBOPIOBaHHS — II€ 3aXBOPIOBAHHS, IO BUHUKIIO
BHACIIOK mpodeciiHol ASUTBHOCTI 3aCTPaxOBaHOTO Ta 3yMOBIIOETHCS BHHITKOBO a00
MEPEBKHO BIUIMBOM IIKIJUIMBUX PEUOBHH 1 TIEBHUX BHIIB POOIT Ta 1HIINX YHMHHHUKIB,
moB’s;3aHux 3 pobototo (m. 7 4. 1 cr. 1 3akony VYkpainu «[Ipo 3aranbHOOOOB’s3KOBE
JiepKaBHe colianibHe cTpaxyBaHHs») [10]. Sk BOauaeTbes 13 HaBeIEHUX 3aKOHOJABUMX
nedininiil, HelacHU BUMAAOK Ta HpodeciiiHe 3aXBOPIOBaHHS € PE3yJbTaTOM BIUIHBY
MEeBHUX BUPOOHMYMX YMHHHUKIB, IIKIJJIMBUX YMOB Ipalli Ta HIIUX 00CTaBWH, HACTaHHS
SIKUX HE OO0OB’SI3KOBE Ta HE 3aBXKAU 3YMOBIIOETHCS IMOPYIICHHSIM TPYIOBHX IpaB
IpaliBHUKA POOOTONABIIEM.

IIpo BiACYTHICTH HEOOXITHOCTI JIOBOJUTH BHHY POOOTONABI y HACTaHHI HeIlac-
HOTO BHIAJKy Ta Mpo(deciiiHOro 3aXBOPIOBaHHS, SKi y MalOyTHbOMY MOXYTh OyTH
IMiJICTaBOIO JUISA BiAIIKOTyBaHHS MOPAIBHOT IIIKOJH, CBITYUTD 3MICT MOHATTS «HEIACHHUHA
BHITaJI0K Ha BUPOOHHUIITBI», 3aKpiIUIeHOT0 MocTaHoBo0 Kabinety MiHicTpiB YkpaiHu Bix
30.11.2011 poky Ne 1232 «Ilopsnok TpOBEACHHS PO3CIITyBaHHS Ta BEICHHS OOJIKY
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HEIIACHUX BHIAJIKIB, MpodeciiHMX 3aXBOPIOBAHb 1 aBapiii Ha BUPOOHUIITBI». BiamoBimHO
70 a63. 1 1. 7 i€l MoCTaHOBH PO3CIiAyBaHHS MPOBOJATH Y pa3i BAHUKHEHHS HEIIACHOTO
BHUIIAJKy, a came oOMexxkeHoi B uaci monii abo pamnToBOrO BIUTUBY Ha MpalliBHUKA
HEeOEe3MeYHoro BHPOOHWYOr0 YHHHUKA Y CEPENOBHINA, IO CTAJIHMCA Y MpoIeci
BUKOHAHHSI HUM TPYIOBHUX OOOB’A3KiB, YHACIIZOK SIKUX 3a(hiKCOBAHO ILIKOXY 30POB’I0,
30KpeMa Bif ... ypadceHHs: ONUCKABKOI0 MA IOHI3VIOUUM BUNPOMIHIOBAHHAM, 00EPHCANHS
[HUUX  YUIKOOMCEHb BHACTIOOK A8apii, NONMCENCI, CMUXIUHO20 Iuxa (3emiempycy, 3Cyey,
nogeti, ypaeary mowo) (aBt. — P. T.), ki IpU3BeNH JI0 BTPaTH HpaL[iBHI/IKOM HpaHe3[[aTHOCTi
Ha OJTMH po0OYMIi JeHb UM OLTBIIIE a00 /10 HEOOXITHOCTI IepEeBEICHHS HOro Ha THIITY (nermy)
po60Ty HE MEHII SK Ha OOWH poOOYMil NeHb, 3HWKHEHHS, a TaKOX HACTaHHSI CMEpTi
TMIpaIliBHUKA TIiJ] YaC BUKOHAHHS HUM TPYIOBHX (ITOCAIOBUX ) 000B’SI3KIB [9].

JoBenenHs (akTy BHHU pPOOOTONABIA Yy HACTaHHI HEIMACHOTO BHITAIKY YH
npodeciiHOTO 3aXBOPIOBAHHS HE € TAKOXK MPEAMETOM JIOKa3yBaHHS y CYJIOBOMY TIpoIieci
Mg Yac pO3MIIAY CHpaB IPO CTATHEHHS MOPATBHOI IIKOIH, 3aBIAHOI IPAIliBHUKY
BHACIJIOK HAaCTaHHA HEIACHOTO BWIAJKy Ha BHUPOOHMLTBI uu mpodeciiiHoro
3axBOpIOBaHHS (nuB. pimeHHs KoBmakiBchkoro paiioHHoro cyxy Micta Cym  Bix
30.03.2016 poxy [16], UepBoHOrpaacskoro Micekoro cynay JIbBiBcbkoi 00nacTi Bif
23.04.2015 poky [19], yxsaiy AnensuiitHoro cyny micta Kuesa [25] Ta iH.).

Baptum yBaru € i TOi (paKT [0 HACTAHHS JOCTIHKYBAaHUX OOCTaBUH MOXKE
BiIOYTUCS 3 BHHU CaMOTO MpAI[iBHUKA, [0 TAKOX 3aBJACTh WOMY TEBHUX MOPATEHHX
cTpaxkganb. OIHAK, SIK BUIAECTHCS, HASIBHICTH BUHU IIPAliBHUKA Y HACTaHHI HEIIACHOTO
BHITaJKy Ha BHUPOOHMITBI YM MNpOo(eciHHOro 3axXBOPIOBAHHS ITOBHHHA CIyTyBaTH
MiJICTABOIO JUIS BIJIMOBH Yy BIIIIKOMYyBaHHI HOMY MOPAaJBHOI IMIKOTU. AJDKE 3a TaKUX
YMOB HACTaHHS HETaTUBHUX HACIIJIKIB Y BUTJISII MOPAIBHUX CTPAKIaHb, CIIPUYHHEH] HE
poboTomaBiieM, He TIEBHUMH OO0’ €KTHBHUMH OOCTaBHMHAMH, 3a SIKi TOBHHEH HECTH
BIJIMOBIMATIBHICTE POOOTOMIABEIL K TapaHT OE3MeYHHX Ta HEIIKi[UIMBHX YMOB IpAIlli.
BuHHI [isHHA caMOro TpaiiBHUKA CTajld MPUYMHOIO 3alOisIHHSA HOMY MOpPAJIBHOT
IIKO/H, a BiATaK BIH CAMOCTIMHO ITOBHHEH HECTH BiJAIOBINANLHICTE 32 CBOI BUMHKH.

Ha BigMiHy BiJ MOpanbHOI HIKOAW, 3aNOAISIHOI MPALiBHUKY i YaC BUKOHAHHS HUM
TPYAOBUX 00OB’SA3KIB, 1HIIII BUU MOPAJILHOI IIKOAX BiJIIIKOJOBYIOTh 32 HAsIBHOCTI BUHU
cy0’eKTa, 10 SKOTO IIpei sBICHO BUMOrY mpo ii BigmkogyBaHHs. Yactunoro 1 ct. 1167
IIK VkpaiHu BCTaHOBJIEHO, 10 MOpAJIbHY IIKOAY, 3aBAaHy (i3uuHiil abo ropuaudHii
0c001 HETPaBOMIPHUMH PIlICHHSIMH, JiIMH YK O€3isITHbHICTIO, BIIIMIKOIOBYE 0C00a, sKa
il 3aBnana, 3a HaABHOCTI 11 BUHH, KPIM BUIIAJIKiB, BCTAHOBJICHINX YACTHHOIO JPYTOIO Ii€i
crarti [26]. [loromkyroTbCs 13 TaKOK TMO3WINEID 1 TPENCTABHUKH IHUBUTICTHYHON
JOKTPUHHM, SKI BIAIIKOMYBaHHS MOPAJIbHOI IIKOJU Yy IWBIIHHO-IIPABOBOMY AaCIEKTi
PO3TISAMAIOTE K 3aXiJl MPUMYCY (CaHKIIFO, BUJ BiIMIOBINATBHOCTI), IO 3aCTOCOBYIOTh Y
BHIAJIKy BUMHEHHS IIPABOIIOPYIIICHHS 0CO00I0, BUHY KOTPOi JIOBEIEHO Y BCTAHOBICHOMY
3aKOHOM TopsAaKy [1, c. 140; 4, ¢. 137; 21, c. 467].

Sk GaurMo, 0OOB’SA30K BiALIKOMYBATH MOPAJIbHY LIKOIY Y LMBUILHO-IIPaBOBOMY
PO3YMiHHI 3YMOBJIIOE€ HACTaHHS IOPUIUYHOTO (aKTy — MPaBOMOPYIICHHS, OJIHHUM i3
€JIEMEHTIB SIKOTO HEOJIMiHHO Ma€ OyTH JJOBEJIEHICTh BUHU OCOOH, fIKa HOTO BUMHHJIA.

ToMy BiICYTHICTP BUHHM POOOTOMABIIS SIK €JIEMEHTA IOPUIUYHOrO CKIaay, L0 €
MPABOBOIO MiJCTABOIO BiIIKOAYBAHHSI MOPAJIBHOI IIKO/H, 3aBIaHOT HEIACHUM BHIIA]I-
KOM Ha BUPOOHHITBI 4M NMpo(eciiiHUM 3aXBOPIOBAHHSAM, € OJHIEI0 3 O3HAK BIJIMO-
BIIHMX TIPAaBOBIIHOCHH, SIKi BH3HAYAIOTh iX HAJEKHICTh J0 PI3HOBHUIIB COIIAIIEHOTO
3aXHCTY MPaIiBHUKIB.

Jpyry O0COOMWBICTH BiJIIKOJAYBaHHS MOPAJIbHOI IMKOMW TMpPAIiBHUKY, 3aBIaHOI
HEIIACHUM BHITQJIKOM YW MpodeciiHuM 3axXBOPIOBaHHSAM, BOAYAEMO B OOCTaBHHAX, SKi
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3YMOBIIOIOTh HACTAaHHS BINMOBIAHOI mMmKoaW. TakuMu €: HEmAacHWI BUMIAIOK Ta
npodeciiiHe 3axBOprOBaHHA. TPamUIiiHO y HAayKOBii JiTepaTypi iX poO3TsmaloTh sK
CTpPaxoBi COLiaJIbHI PU3MKU (FOPUANYHI (PaKTH), L0 € MPAaBOBUMH MiACTaBAMHU BIIACHE
coliaJbHOro 3abe3neyueHHs rpoMajisit [7, ¢. 369; 8, c. 93].

3yMOBIIIOBaHI COIIAJIBHUMHU PU3MKAMHU HACIiJKH, BU3HAYAIOTH COI[AJIbHY MOTpeOy
ocobu, ToOTO Te, Yoro BoHa Mo30aBieHa abo T0JIaTKOBO MOTpedye BHACTIAOK HACTaHHS
COL[JIbHOTO PU3MKY, a BIAMOBITHO 1 BHUJ COLIAJILHOTO 3XHCTY TPOMAJISH. BinnosinHi
HACJI/IKH, HA JyMKY HAYKOBIIiB, BUPAKAIOTLCS Y NONIPLICHHI CTaHY 3/[0pOB’s Y HACTAH-
Hi IHITUX COIialIbHO-HEOE3MEYHUX HACHiAKIB [22, ¢. 23]; MeBHUX MaTepialbHUX Ta/abo
(izionoriyHuX BTpaTax JUId JIFOJAWHHU, IO IOBHICTIO a00  YacTKOBO OOMEKYIOThH
HOPMAJIBHY i1 )KUTTEIISUTBHICTD, 3MIHIOIOTh TTOBCSKICHHWA 3BUYHMIA Tiporiec 11 GyHKITio-
HyBanHa [20, c.248]; BTpaTi 9Yd 3MEHIICHHI 3JaTHOCTI a00 MOMIJIHMBOCTI (hi3HYHOIO
0Cc000I0 CaMOCTIMHO 3aI0BOJILHSATH IIOACHHI )KUTTEBI MOTPEOH Ha PiBHI 3arajibHONIPHIA-
HATHUX y CYCIIJIBCTBI COMIAIbHUX CTAHAAPTIB )KUTTEMISUIBHOCTI JTFOAUHHU [3, ¢. 47].

MopanbHa 1mkoja, Oyaydu HeraTUBHUM HACIIJKOM HEIIACHOTO BUIMAJIKY Yd mpode-
CIFIHOTO 3aXBOPIOBAHHSI, BUPAKAETHCSA Y MOPAJIbHUX BTpaTaxX MOTEPILIOr0, MOPYIICHHI
HOr0 HOPMAJIBHUX KUTTEBUX 3B’SI3KIB, sIKI BAMAraloTh BiJl HbOTO JOAATKOBHUX 3YCHIIb VIS
opranizauii cBoro *utt4 (ct. 12 3akony Ykpainu «IIpo oxopony mpari») [11].

3rigHo i3 a63. 2 1. 3 moctanoBu [Inenymy BepxoBroro Cyny Ykpainu «IIpo cynoBy
MPAaKTUKY B COpaBaxX MpPO BiMIIKOAYBaHHS MOPAIbHOI (HEMalHOBOI) IIKOIW» MOpPAaIbHA
IIKOJIa MOXKE TIOJISTAaTH, 30KpeMa y TPUHMKEHHI YeCTi, TITHOCTI, MPECTHXKY ab0 AiTOBOT
pemyTarii, MOpaIbHUX HEPESKUBAHHAX Y 3B’SI3KYy 3 VIIKOKCHHSIM 3/I0pOB’S, Y TIOpPY-
IICHHI MpaBa BJIACHOCTI (B TOMY YHCJIi 1HTEJICKTYaJIbHOT), TIPaB, HAJAHUX CIIOKHBAYAM,
IHIIMX IMBUTBHUX TPaB, Y 3B’sA3Ky 3 HE3aKOHHUM TepeOyBaHHAM IIiJI CIIJICTBOM 1 CYIOM,
y TIOpPYIICHHI HOPMAJIBHUX JKUTTEBHX 3B’S3KIB UYepe3 HEMOXKJIMBICTH TPOJOBKCHHS
AKTHBHOTO TPOMAJCHKOTO KHUTTS, TOPYIICHHI CTOCYHKIB 3 OTOUYIOUHMH JIIOABMH, TIPU
HACTaHHI IHITMX HEraTUBHUX HACTiAKIB [14].

OTxe, HEIIACHUW BUMAJOK YM MpoQeciiHe 3aXBOPIOBAHHS 3yMOBIIOIOTH IOTIp-
IICHHS CTaHy 3/I0pOB’sl TIPAIliBHUKA, IO CBOEI0 YEPror OOMEKye MOro 3BHYHY
KUTTEMISUTBHICTh, MPU3BOJUTH JIO MEBHUX MOPAJIbHUX CTPAXKIAHb Ta MEPEKUBAHb, Y
3B’S3KY 3 UMM 0c00a BiuyBae MOTpedy y COLiaIbHOMY 3aXHUCTI.

Sk BOauaeThcs i3 aHaNMi3y CyMOBOI MPAKTHKH, KOMIIEHCAIll MOPAIbHOI IIKOAU
(YycyHEHHS HETaTHMBHHX HACTIJKIB), 3yMOBJICHOT HEACHUM BUIIAJKOM YU MPOQeciiHuM
3aXBOPIOBAHHSAM, BiIOYBa€ThCsl BHHATKOBO y TpoImoBiii ¢opmi. Ha Hamy mymKy,
HEOOXI1THO JIEII0 PO3IIMPUTH CUCTEMY BUIIB COIIATBHOTO 3aXHUCTY MPAIiBHUKIB, KOTPHM
3aBJaHO MOpPAJIBbHOI IIKOAW, OCKUIBKH TPOIIOBHH EKBIBaJCHT Takoi HE 3aBXKAU €
BHIIPaBIaHUM CIOCOOOM 33JI0BOJICHHS OCOOJMBUX IMOTpeO TMpaliBHUKA. Bupimryroun
MUTAaHHS TPO BiAIIKOAYBAHHS MPAIiBHUKY MOPAJBHOI MIKOAW, 3aBHAHOI ITiJ 9ac BHUKO-
HaHHSA TPYJOBUX OOOB’S3KIB, CYAM BCTAHOBIIOIOTH (DAaKT MOTIPILIEHHS CTaHy 3A0pPOB’s
MpaIliBHUKA, HASIBHICTH YOT0 € OCHOBHOIO IIICTABOIO JUIS 33JI0BOJICHHS II030BHUX BUMOT.
Hampuknazn, Cakcarancekuid pailonHuit cyn micta Kpusoro Pory, posrisaarouu cripaBy
3a 1mo30BOM mpaniBHuka 10 IlyGmiuHoro axmioHepHOro ToBapucTBa «KpHBOpPI3bKUIA
3aBOJI TIPHUYOTO 00T JHAHHI MPO BIANIKOAYBAaHHS MOPAIBHOI IIKO/IHX, 3aBIAHOI Mij] Yac
BHUKOHAHHS HUM TPYJOBUX OOOB’SI3KIB, 3a3HAYMB, IO YK€ CaMUM (HaKTOM HEIACHOTO
BHITQJIKy, TPAaBMYBaHHSAM Y Pe3yibTaTi TPYIAOBOI IISUIBHOCTI Ha MiANPHEMCTBI BiJIO-
BiJlaya oMy 3aBJaHO MOpabHOT mkoau [18].

Sk BUIAETBCA, 3aMO0IrTH MOPAIBHUM CTPaXKIaHHSAM IMpalliBHUKA, IO 3yMOBJICHI
HE3a/I0OBUTFHAM CTaHOM HOTO 3[0POB’S, MOXIMBO HE TPOIIOBHMH KOIITAMH, HUITXOM
HaJaHHA HOMY MEIWKaMEHTO3HOTO 3a0e3leyeHHs, peaOuliTalifHuxX Ta MoOyTOBUX
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MOCITYT, TOCTYT 13 iHTerpamii y CyCcHiIbcTBO TOmO. Takuii crmoci® BiMIIKOTyBaHHS
MOpAaIBHOT TIKOIW TPAIiBHUKY € OUIbII pallioOHaIbHUM, 3a0e3reuye c¢(QeKTHBHICTh
COIIIAJIFHOTO 3aXUCTY, & TAKOX TapaHTye IUIhOBE BUKOPUCTAHHS KOIITIB, CIIPSIMOBAHUX
Ha BIAMOBi/IHI 3aX0/U. 3BaXKal0uM Ha Te, 110 Cepe]] MEPENiKy CTPaxoBoro 3abe3neyeHHs,
sike Hajgae DOHM COLIANBHOIO CTpaxyBaHHS YKpaiHH, nepeadaueHo He JIUIIE CTPaxoBi
BUIUIATH, a i MOCIyTH, Y TOMY YMCII MEAWYHI, peabiiiTariiiHi ToImo, conianbHui 3aXucT
MpaliBHUKIB pOOOTOABIIEM MIT OM CTaTH TOJATKOBHM JIO CTPaxOBOTO, IO CIAYryBaio O
MIBUALIIOMY BiHOBJICHHIO JKUTTEIISUIBHOCTI TMpAIliBHUKA, SKHA 3a3HaB HEIIACHOTO
BHITAJIKY YH TTPOGECiitHOTO 3aXBOPIOBAHHSL.

BBaxxaeMo Tako, IO BiAIIKOAYBaHHS MOPATBHOI IMIKOAM TPAliBHUKAM, 3aBIaHOI
HEIIACHUM BWITAJIKOM YH TPOQECIHHUM 3aXBOPIOBAHHSM, MTOBUHHO BUPIZHATHCS Cepell
THIIMX BHIIB BIINIKOYBaHHS MOPAJILHOI KO TaKOX IMOPSIKOM BUpIMIEHHS criopy (Y
pasi HWoro BHHUKHEHHS) MDK MpPAIiBHUKOM Ta POOOTOJABIEM IMOJO CTSATHEHHS TakKoi
KOIW Ta/4m 11 po3mipy. Ha 1ieii MOMEHT BiIOBITHHIA CITip BHUPIIIYIOTh BHHATKOBO Y
CYZOBOMY MOPSIIIKY.

Opnak, y 1. 1.1. nocranou Ilnenymy BepxoBHoro Cyny Ykpainu «IIpo npaktuky
PO3MIISAY CYAaMH IUBIIBFHUX CIIPAB 3a MO30BAMU MPO BiAIIKOAYBAHHS IIKOJM» 3a3HAUC-
HO, 1[0 BUPINIYIOYH MTUTAHHSI PO MPUAHATTS J0 MPOBAKCHHS 3asIB PO BIAIIKOYBaHHS
IIKOJIM, 3aMoMdisHOT MpPAaliBHUKOBI YIIKO/DKEHHSM WOrO 3[0pOB’S, TIOB’SI3aHUM 13
BUKOHAHHSIM TpPYJAOBHUX OOOB’A3KIB, Cyqu IIOBUHHI BpaxoBYBaTH, ILI0 CHOPU MIX
MOTEPIIINM TIPALIBHAKOM Ta poO0TOmaBIeM (HE3aJIeKHO BiJ ()OPM BIACHOCTI Ta BUIY
JUSUTBHOCTI) TIOJI0 TIpaBa Ha BIIIKOAYBaHHS 3a3HAYCHOT IIKOAM ITiUISATAIOTh CYJA0BOMY
O3Sy B TIOPSIKY, BCTAHOBIICHOMY JIJIsl BHPIIIeHHs TpyAoBuX criopiB (ri. XV K3nll)
[13]. I3 3asBOrO TIPO PO3MIISAL] TAKOTO CIIOPY MOTEPITIHIA a00 1HINA 3aiHTEpEecOBaHa 0co0a
MOXXYTh 3BEpPHYTHCS Ha CBi po3cyl 10 Cydy SK Oe3lmocepeiHbo, TaK 1 Ticis
MOTIEPETHROTO PO3MIISILY CIOpy KoMiciero o TpynoBux cropax (KTC).

Sk BOauaeThcs 13 HaBeneHOro mnojoxeHHs, Ilnenym Bepxosnoro Cyny Ykpainu
pO3Tisiiae MOXKIIMBICTh BUPIIIEHHS PO301KHOCTEH MI00 KOMIIEH AT MOPAJIbHOT IIKOAH
JHIIE y TOPSAKY, NepeadadeHoMy Al BUPILICHHS 1HAMBIAYaJIbHUX TPYAOBHUX CIOPIB,
TOOTO CIOpIiB, y SKUX CTOPOHOIO € JIMIIE OJUH MpamiBHUK. Takuil BUCHOBOK MOXHA
3po0UTH 13 Te3U MPO MOMEpeHiil po3MIIsA CHOpY KOMICi€l0 MO TPYAOBUX CIOpax, aJpKe
came 1e oprad, 3rigHo i3 c1. 221 K3nll Ykpainu, NOBHOBa)KHUI pO3TJIsAaTH CIIOPH, 11O
BHHHKAIOTh MK ITPAIIBHUKOM 1 poOOTO/IaBIIEM.

OnHak, 31 3micty 1. 36 moctanoBu KaGinety MinicTpiB Ykpainu «Jleski muTaHHS
po3CITiyBaHHS Ta 00JiKY HEIIACHUX BHIIAJKIB, Mpo(eciiHuX 3aXBOPIOBaHb 1 aBapiii Ha
BupoOHUNTBI» Bix 30.11.2011 poky Ne 1232 BumiuBae, 0 HEUIACHWW BHUMAIOK Ha
BHPOOHHIITBI MOXKE OYTH TaKOX IPYIIOBUM, TOOTO TaKHM, ITI0 CTaBCS OJTHOYACHO 3 TBOMA
1 OLTBIIE TIpaIliBHUKAMU, HE3aJIS)KHO BiJ CTYIICHS TSHKKOCTI OTPUMAaHUX HUMH TpaBM [9].
BignoBigHo, mMpaBo Ha BiJIIKOJAYBaHHS MOpPAJIBHOI IIKOMU BHHUKAE HE B OJHOTO
MpaIiBHUKA, @ B MEBHOI IPYIH (TPYJOBOTO KOJEKTUBY), IO, Y BHUIMAJAKY BHHUKHCHHS
CIIOpY, MiATBEPPKYE MOTO KOJCKTUBHHUN XapakTep. ToMy, IMPOIMOHYEMO JJIsl BUPIIICHHS
miei kareropii cHopiB 3acTOCOBYBaTH 3akoH Ykpainu «IIpo mnopspok BHpilIeHHS
KOJIEKTMBHHUX TPYAOBUX CHOPIB (KOH(QIIIKTIB)», 3TiHO i3 CT.7 SKOro KOJEKTHBHUN
TPYIOBHH CIIip BUPILITYETHCS IPUMUPHOIO KOMICIEIO Ta TPYAOBUM apOiTpaxkem [12].

BapTto 3BepHyTH yBary Ha Iiie OJHYy HETOUHICTb, fomyiieny [Ineaymom BepxoBHoro
Cyny VYkpainu. Y TOJOXEHHI BHUIICHABEACHOT IMOCTAHOBH IEPe0adyeHO MOMIIMBICTh
3BEpHYTUCS JIO CYAy YH KOMICIl MO TpPYIOBHX CIIOpax JIMIIEC MpaIliBHUKA Yu HOTrO
MpelIcTaBHUKa. BoaHOYac, B OKpeMHX BUIAJKaX, HEOOXITHICTh 3BEPHYTHCS M0
MTOBHOBAYKHOTO OPTaHy [UIS BHPIMICHHS MUTAHHS MPO BiANIKOIYBAHHS MOPATBHOI MIKOAN
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BHHUKA€ TAKOXX Y 1HIIOI CTOpOHM criopy — poboromasiii. Lle mMoxe BinOyTucs, KoJn
poboTomaBenb HE OCIOPIOE TPaBO TpalliBHUKA (-KiB) Ha KOMIICHCAIIF0 MOpaJbHOT
LIKOJIM, 3aBJIaHO1 ITiJ] YaC BUKOHAHHS HUM (HHMH) TPYJOBHX 00O0B’SI3KiB, OJIHAK CTOPOHH
HE MOXYTb JJOCSTHYTH 3TOJH 100 PO3MIpY TaKoOi.

MOXXUBICTE 3aCTOCYBaHHS IPOLIELYPU PO3IISAY TPYJOBHUX CHOPIB ITiJl 4ac BUPILIEHHS
PO30DKHOCTEH MO0 BiIIKOYBaHHS MOPAIBHOI IIIKO/IH, 3aB/IAHOT HEIITACHUM BHIIAJIKOM Y1
npogeciiiHIM 3aXBOPIOBaHHSM, MiATBEPPKYIOTh TAKOXK HACTYIHI OOCTaBUHHL.

[Mo-niepire, cmip OO BiJUIKOAYBaHHS MOpAJIBHOI IMIKOJIH, 3aBJaHOI HEIIaCHUM
BHITAJIKOM YW TPOQPECIHHUM 3aXBOPIOBAHHSIM, BHHHKAE MK JBOMa CyO’€KTaMH, SKi
nepeOyBarOTh MK COOOI0 Yy TpPYAOBHUX TNPaBOBIAHOCHHAX — MDK TPAI[iBHUKOM Ta
pobotomaBiueM. CaMe 111 O3HAKA € BH3HAYAIBHOKO JIJISI HAsIBHOCTI TPYJIOBOTO CIOpy [2,
c. 16; 6,c. 151; 15, c. 431; 24, c. 470].

[To-npyre, po301>KHOCTI MiXk MPAIIBHUKOM Ta pOOOTOAABIIEM BHHUKAIOThH 3 MUTAHb
3aCTOCYBaHHS HOPM TPYZOBOTO TIpaBa Ta IIpaBa COLIAIBFHOTO 3aXHCTy, a CaMe: IIOJ0
CTaHOBJICHHS (DaKTy HEU[aCHOTO BUITAKY Ta NPO(eCciiHOTO 3aXBOPIOBAHHS, 3alOMiSTHHS
IIKOJM 37I0POB’I0 TIPAI[iBHUKA, BCTAHOBICHHS MPHUYUHHOTO 3B’SI3Ky MK HEIIACHHM
BHUIIANKOM YH TNPO(QECIiHHUM 3aXBOPIOBAHHSAM Ta MOPAJIBHHMH CTPAKITAHHIMU
MpaI[iBHUKA, BCTAHOBJICHHS CTYICHS VIIKOIDKCHHS 370pPOB’S MpaliBHUKA TOIIO. Y
HayKOBI#1 JIiTepaTypi MUTaHHS 111010 3aCTOCYBAaHHS HOPM TPYJOBOTO IIpaBa po3rIIsialoTh
SIK TIpEAMET TPYJ0BOTO criopy [2, ¢. 20; 23, c. 4; 27, c. 30].

Tomy BBaxkaeMo BUIIIETIEpeIiueHi PO30i’KHOCTI MiXK MPAIiBHUKOM Ta POOOTOIaBIIEM
TPYAOBHUM CIIOPOM, BPETYJIBOBYBATH sIKi (pO301KHOCTI) MOTPIOHO y TOPSIKY, Tepe-
OaueHoMy TnaBor0 XV «lHauBiAyanbHi TpyaoBi criopu» K3nll Vkpainu [5] Ta 3akoHOM
VYkpainu «IIpo mopsaok BUPIMIEHHS KOJICKTUBHHUX TPYAOBUX CIOPiB (KOHDIIKTIB)» [12].

[MizcymoBylour BHWIIE3a3HAUCHE, BBAKAEMO, IO BiAIIKOIYyBaHHIO MOPAJIBHOI
IIKOJIM, 3aBJaHOT HENIACHUM BUMAJKOM Yd MPOQECIHHUM 3aXBOPIOBAHHIM, IPUTAMaHHI
MeBHI O0COOJMBOCTI, fKI TMOBMHHI OYTH 3aKpillJIeHI y 3aKOHOJABCTBI MO MPaLlo.
3BaXkalo4yn Ha Te, 1[0 HOPMATHBHO-NIPABOBHUM aKTOM, SIKMH BH3HA4a€ OCHOBHI IIOJIO-
JKEHHS LI0A0 peati3alii KOHCTUTYLIHHOTO MpaBa MpaliBHUKIB HA OXOPOHY X XKHUTTS 1
3JI0pOB’sl y IpoIieci TPYA0BOi AisTBHOCTI, Ha HAJIEXKH1, O€3MeUHi 1 3/10pOB1 yMOBH Ipalli €
3akon Ykpainu «[Ipo oxopoHy mpaiii», came BiH MOBHHEH 3aKpiIUIFOBaTH BiIIMOBIJIHI
HOpMH. Y 3B’S3Ky 3 LIUM, HPONOHyeMo 3akoH Ykpainu «IIpo oxopoHy mparii» a0moB-
HUTH CTaTTEIO0 TAaKOTO 3MICTY:

Crarts. «BimmkomyBaHHS MOpaqbHOI HIKOIAW TIPALiBHUKY, 3aBHaHOI HEIIACHUM
BHITaJIKOM Ha BUPOOHUIITBI Ta MPOQeECiHHAM 3aXBOPIOBAHHSIM).

BingmkomyBaHHs MOpaIbHOI ITKOIU MPAIiBHUAKY, 3aBIAaHOT HEIIACHUM BHUIIAKOM Ha
BHPOOHHUIITBI YW MpodeciiHUM 3aXBOPIOBAHHSAM, 3IIHCHIOETBCS POOOTOMABIIEM
HE3aJISKHO BijJl HASSBHOCTI HOTO BHHU Yy HAaCTaHHI HEIIACHOTO BHITAIKY YW MpodeciiHoro
3aXBOPIOBAHHSL.

Bunnui fii mpamniBHMKa, OI0 3YMOBWJIM HACTaHHS HEIIACHOTO BUMAIKY YU
npogecitHOro 3aXBOPIOBAHHS, € MiJCTABOIO JUIS BiJMOBH Y BIAIIKOAYBAaHHI MOPAJILHOI
IIKOJIM TPAI[iBHUKY.

BimmikomyBaHHsS MOpPanbHOI IIKO/AM, 3aBIAHOI HEI[ACHUM BHUIAJKOM YH MPOQeCciiHIM
3aXBOPIOBAHHAM, MOXE 3IIMCHIOBATHCS y TpoIIOBii ¢opmi abo y ¢opmi MEIUUIHUX,
peabitiTaifHuX, MOOYTOBUX YH I1HIMX mOCayr. dopma BiNIIKOIYBAaHHS TAaKOi IITKOIH
BU3HAYAETHCS Y KOXKHOMY OKPEMOMY BHITAJIKY, 3aJI€KHO BiJl XapakTepy MOTpeOd MpariBHAUKA,
3YMOBJICHUX HEITACHUM BHITaJKOM Y TIPOPECIHHIM 3aXBOPIOBAHHSM.

Po30ixxHOCTI MiX MpariBHUKOM (-Kam#) Ta poOOTOMABIEM IIOJO BiJIIIKOIyBaHHS
MOPAITBHOT KON M 11 PO3MIpy BUPINIYIOTECS y TOPSJKY, IepeadadeHoMy IiaBoro XV
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«IapuBimyansHi Tpynosi ciopm» K3nll Ykpainu ta 3akoHom Ykpaiam «IIpo mopsimok
BHPIIICHHS KOJIEKTUBHUX TPYJIOBHX CIIOPiB (KOH(IIIKTIB).

Hopmy ananoriuHoro 3micty y MailOyTHbOMY J[OLIJIBHO TaKOX 3aKpiIUTU Y

TpynoBomy Konekci Ykpainu.
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MORAL INJURY COMPENSATION CAUSED
BY INDUSTRIAL ACCIDENT AND PROFESSIONAL DISEASE
BY EMPLOYER AS ONE OF TYPES
OF SOCIAL PROTECTION OF EMPLOYEES
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The article has analyzed in detail the content of the legislatively stated form of the moral
injury compensation caused to the employee by an industrial accident and a professional
disease. It has been concluded that a deficit of funds appointed to financing the social
insurance system has become the main reason of redistribution of the obligation to
compensate the moral injury between the Fund of social insurance in case of industrial
accidents and the employer.

The specificity of the moral injury compensation caused in the course of the employee’s
employment in comparison with other types of the moral injury compensation has been
determined. The fault of the employer in an industrial accident and a professional disease has
been proved not to be an obligatory component of the legal structure being considered a legal
ground of the moral injury compensation to the employee. The employer’s duty to compensate
such an injury is specified by his legal status of the guarantor of safe and harmless working
conditions in the workplace. The employee’s guilty actions that have caused an industrial
accident and a professional disease are the reason to refuse him in the moral injury
compensation.

It has been proved that funds provided in the form of a moral injury are not always
rational means of satisfaction of the employee’s needs caused by the negative consequences
of an accident or a professional disease. The social protection system of employees
experienced a moral injury as a result of an accident or a professional disease has been
proposed in the article to be extended by means of legislative determination of such types of
social protection as medicamental provision, rehabilitation, household and other services.

The author has argued the possibility of settling differences concerning a moral injury
caused at work in the form prescribed by the current legislation for solution of individual and
collective labour disputes. The main arguments in favor of the thesis are: being of the dispute
subjects (the employer and the employee (s)) in legal labour relations and the content of the
dispute — the question of labour law execution.

It has been proved according to the current legislation that the subject empowered to
demand the moral injury compensation might be not only the one employee but also the labour
collective in case of a collective industrial accident in the workplace.

The author has concluded that peculiarities of the moral injury compensation caused by
industrial accidents or professional diseases should be provided in the Law of Ukraine «On
Labour Protection».

Keywords: employer’s duty, right to the moral injury compensation, social insurance from
an industrial accident, social need, labour dispute.
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CTAH JTOCJILI)KEHHS PEAJIIBAI TPUHITAITY PIBHOCTI
Y HAYII KPUMIHAJIBHOI'O ITPABA YKPAIHU

M. Konopa

JIvgiecokuii nayionansnutl ynisepcumem imeni leana @panxa,
eyn. Yuisepcumemcoka, 1, 79000, Jlvgie, Yrpaiua,
e-mail: myhailokondra@gmail.com

HocnigpxeHo npobnemHi NUTaHHs CTOCOBHO MPWHUMNY PIiBHOCTI y HayLi KpUMiHanbHOro
npasa YkpaiHu. HaronoLweHo Ha BaXNMBOCTi BUBYEHHS LbOro MUTaHHS 3 Ornsgy Ha akTyarnbHi
coujianbHo-eKOHOMiYHI Npobnemu B YkpaiHi. [NpoaHanizoBaHo YCneHHi HayKoBI JxKepena, Y SKux
NPOCTYAiNOBaHO MPUHLIMM PIBHOCTI y Pi3HMX MOro BusiBax. [JocnimxyBaHi rpynu nutaHb Gyno
3rpyrnoBaHoO 3a €AMHUM KpUTEPIEM Ta NOCNIOOBHO MOKa3aHo Y 3MICTi cTaTTi. BctaHoBNeHo, Lo
NUTaHHA, SAKi Y Hayui KpMMiHanmbHOro npaea YKpaiHu LOAO MPUHUMIY PIBHOCTI BUPILLEHO
OfHO3HAYHO, BIACYTHI. BuABMEHO nMTaHHA, $Ki  3anuWalTbCA  AWMCKYCIMHAMM Yy Hayli
KpyMiHanbHOro npasa YKpaiHu Bi4HOCHO peanisauii NpuHUMny piBHOCTI. [oka3aHO 3B’A30K Mk
PO3yMiHHSAIM MPWHLMNY PIBHOCTI Y HayLi KpUMiHaNbHOro npaea YKpaiHu Ta Hacmnigkv HesacTocy-
BaHHA YW HenpaBuIbHE 3acTOCYBaHHA PO3POGNEHUX HaykoBMX MiAXOAiB Yy 3aKOHOAABMiN
JisnbHocTi. 3pobrneHo BUCHOBKK, Y AKX BigobpaxeHo npobnemu, Lo B3arani He BUPILLEHi Hay-
KO KpMMiHanbLHOro npasa YKpaiH1 CTOCOBHO NPUHLMNY PIBHOCTI, 0QHAK BOHW € aKTyanbHUMMU.

Krroyosi crioga: NpUHUMNN KPUMIHANbLHOMO MpaBsa, PiBHICTb, KPUMiHANbHWUIA 3aKOH, Hayka
KpUMiHanbHOro npaea YKpaiHu, acnekTy NPUHUMMY PIBHOCTI, CKNag 3MoYnHy.

HepiBHiCTh 3HMINYE CYCHUILCTBO, 1 HACHIOKW pyHHIBHI IUIs Hboro. Uepe3 Hei
3pocTae TOYYTTS TepeBard B OJHHUX JIFOJId Ta HETMOBHOIIIHHOCTI B iHmMUX. MilHie
VIEepeDKEHICTh CTOCOBHO THX, XTO CTOITh Ha IIa0ellb HWXKYE B COIINIbHIN JpaOwHi.
VYHaclioK [BOTro, BCE BIIUYTHINIMMH CTAIOTh MPOSBU 3JIOYMHHOCTI, SIK OJHOTO i3
HACJIIJIKIB HEPIBHOCTI B cycmibeTBi. OcTaHHI mojii B YKpaiHi, SIKi MalOTh KpUMIHAIEHO-
MPaBOBE 3HAYCHHS (MPUHHATTS 3aKOHOAABYMX aKTIB MPO HEMAOMYIIEHHS MTEPECITiyBaHHs
Ta MOKapaHHA oci0 3 NMPUBOLY MOAiM, sKi BiAOynMCS MiJ 4ac NMPOBEAEHHS MUPHHUX
310paHb, 3BUILHEHHS IOJITB’SI3HIB TA BBEACHHS IHCTUTYTY IHAMBIAyalbHOI aMHICTii B
VYkpaiHi, rapaHTyBaHHS JISPKABOIO BINMOBITHO 10 3aKOHY HEJOMYIIEHH KPUMIHATBHOTO
HepeciliyBaHHs, IPUTATHEHHs 10 KPUMiHANBHOI BiIIOBIAAIBHOCTI Ta MIOKapaHHs 0ci0 —
y4acHUKIB noJiil Ha Teputopii JloHeubkoi, JIyrancskoi oOnacteil, 3a00pOHy 3BUIBHATU
BiJl KpUMIHAIBHOT BiJNOBITAILHOCTI, IIOKapaHHs Ta WOTO BIMOYBaHHS 0Ci0, SKi BUMHUIIH
KOPYNIIIMHUNA 3JI0YMH) YITKO BKa3aJkd, IO € MPOOJeMH 13 peali3aiiero MPHHIUITY
PIBHOCTI y KpUMIHAJILHO-TIPABOBIH cdepi.

HeanekBaTHe 3acToCyBaHHS MPUHITUITY PIBHOCTI y chepi KpUMIHAILHOTO MpaBa Mae
Jy’Ke HeraTHBHI HACIiJKU — BUKOPUCTAHHS I1HIAMBIyadbHOI aMHICTIT JJisl 3BUTbHEHHS 3
MiCIlb TT030aBJICHHS BOJI TOTPIOHUX JIFOJEH, 3POCTaHHS COI[IAJILHOTO HEBJIOBOJICHHS
MO>JIMBUM HEMPUTATHEHHSM J0 IOPUIUYHOI BIANOBIAAIBHOCTI OCI0 — YYaCHUKIB MOAiM
Ha Tepuropii Jlonenbkoi, Jlyrancekoi obnacteit i T. 1. Bintak akTyaabHUM € JOCHiA-
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JKEHHsI peaiizalil MPUHIWIY PIBHOCTI y KPUMIiHAJIHHOMY TpaBi y Cy4acHHUX YMOBaXx.
[lepmuM KpoKOM Ha IbOMY NUIAXY IOBUHHO OyTH 3’sCyBaHHS NpoOieM, SKi BKe
PO3IIIAaIy Ta BUPILTYBAIN BUCHI-KPUMIHATICTH.

OCKUTbKM BIJCYTHIM KOMITJIEKCHHM aHali3 iCHYIOYHMX MiAXOHIB LIOAO0 peasizarii
NPUHLMITY PIBHOCTI Y KPUMIiHAaJBHOMY IpaBi, TO JUIi TBOPEHHS HOBHMX 3HaHb WIOJO
PO3TIISYBAaHOTO IIPUHLMITY IIOTPIOHO 3HATH Ta CHCTEMAaTH3YBaTH TOH HAYKOBHIi
MaTepiaj, sIKUH y)xe HasiBHMH, 1 3’ICyBaTU MUTAHHS NPUHLUIY PIBHOCTI, SIKi BUPILIEHI Y
Hayli KpUMIHAJILHOTO MpaBa; BUSIBUTU MPOOJIEMH, OO0 SKUX ICHYIOTH PO30OLKHOCTI B
MOTJISIaX HAYKOBINIB; OKPECIUTH MTUTAHHS, SIKi HE BHUPIIICHI HAYKOBIIIMH B3araii, 110 €
METOIO [ILOI'0 JOCIIIKEHHS.

3a MeTy MOCTaBJICHO BHUSBJIICHHS IHTaHb, MOB’S3aHHUX 13 Peai3alliclo MPUHINITY
PIBHOCTI y KpUMIiHAJIHLHOMY TIPaBi, SKi HAYKOBIII BHUPINIYIOTh OJHO3HAYHO, IOAO SIKHUX
ICHYIOTh PO301KHOCTI B TIOIJIAAX Ta SKi HEBUPIIIEHI HAYKOBISIMH B3araii.

VY3aranbHeHHS JTOCIIIKEHb MPHUHITUIIB KPUMIHAJIBLHOTO MpaBa B IOPUIWYHIA HAYIIi
VYkpaiHu 13 BUOKPEMJICHHSIM JUCKYCIIfHUX MUTaHb Ta MiJXOIB A0 iX BUPIIICHHS HASBHI Y
mpaugx O. Kamxkenko [17, c. 108-131], M. I'anabanmu [5, c. 42-44], B. HaBpoubkoro
[49, c.47-65], 1O. Tumomyka [47, c.261-264], B.labmucroro [56, c.122-141],
O. ®emenko [50, c. 68-76], €. Hazumko [31, c. 24-43] Ta iHIIKUX HAYKOBIIIB.

OLiHIOITh JOCTIPKEHHSI NPUHLUIIB KPUMIHAIBHOTO MpaBa YKpaiHU B Hayli TO-
pizHomy. 3okpema M. lanabana mnwuime, MO «y LiIJIOMy CTaH HAyKOBHUX PO3BIIOK
MpoOJIEMH MPUHIIMITIB KPUMIHAJILHOTO TIpaBa € 3aJoBUTLHUMY» [5, ¢.42]. HaTtomicTb,
B. [IlabmucTrii 3a3HAaYuB, IO HPUHIUIK KPUMIHAILHOTO TIpaBa TOTPEOYIOTh SK
JOCTIDKEHHSI B IIJIOMY, TaK 1 pO3MIISITy OKpeMO KoKHOTO» [57, ¢. 124]. [Ipyra no3uilis €
MEPEKOHJIMBIIIA, a/DKe B YKpaiHi HEJIOCTaTHIM € piBeHb HAyKOBOTO PO3POOJICHHS
mpodJeM MEBHUX TPHHIUINB KPUMIHAIGHOTO MpaBa, HANPUKIAL, LIOA0 HPUHIIUILY
piBHOCTI. Jlume fAesiki acleKTH NPWHIMITY PIBHOCTI Y HayIlli KPHMIiHAJIBHOTO IIpaBa
VYkpaiHu craBau 00’€KTOM HAyKOBHMX PO3BLIOK. 3 aHadi3y HAYKOBHX AOCIIIXKEHb, Y
SIKMX HEBHOIO MIPOIO PO3MISSHYTh MPUHLUI PIBHOCTI y KPUMIHAJIBHOMY IIpaBi, HEMOX-
JUBO BHOKPEMHUTH NpoONeMH, $Ki BHUPIIIyIOTh HAYKOBII KPHUMIHAJIBHOTO IIpaBa
OJJHO3Ha4HO. J[OBOIUTHCS KOHCTaTyBaTH, II0 BITYM3HSAHI HayKOBII KPUMIHAJIBHOTO Ipa-
Ba B aHai3l KPUMIHAJIBHO-NPABOBUX IMTaHb IPUHIMIY pPIBHOCTI B aOCOJIOTHIM
OLTBIIOCTI BUMAJAKIB 3BEPTAIOTh YBary Ha Mpali pOCIHCHKUX KPUMIHAJICTIB, ITHOPYHOYU
NPy IbOMY HEUYHUCIICHHI, ajie HasBHI PO3BIJKH YKPaTHChKUX YUCHHX [5, c. 44].

BeszanepevHo BpaXxoBYIOTh POCIHCHKHIA JOCBI MO0 TaKWX IMUTAHb: CITIBBIIHOIICHHS
MIPUHIMITY PIBHOCTI 3 IHINMMH TPUHIUIIAMH KPUMIHAJTBHOTO IIpaBa; TOHATTS TMPHHIIHITY
PIBHOCTI; BIUTMB MPHHIIAITY PIBHOCTI Ha KpUMIHAIBLHE 3aKOHOAABCTBO. 30KpeMa, B. Kypse-
meB Ta C.KeniHa Ha3WBarOTh NPHUHIMI PIBHOCTI 0Ci0 Tepea KpUMIHAILHEM 3aKOHOM
OCHOBHHMM BIIHOCHO IHIIIMX TNPHHIMIIB KpUMIiHAJIBHOTO Tpara [16, c. 96]. B. diriMoHOB
THIIIE, 1[0 OCHOBY 3MICTY TIPHHIUITY PIBHOCTI IPOMaJISH Tepe]] 3aKOHOM Y KpUMIHATBHOMY
MpaBi CTaHOBJITh BHMOTH PIBHHX TIJCTaB JUIA 3aCTOCYBaHHs KPUMIHAIBHOI Bixmo-
BIAIBHOCTI Ta PIBHUX KPUTEpIlB BHU3HAYEHHS 3MICTY Ta pO3MIpIB  KPUMIHAJIBHOI
BignoBianeHOCT» [51, c. 88]. B. ManbieB 3a3HauMB: «Tak 4d IHAKIIE, BCi 3MICTOBHI
HPUHIMIN KPUMIHAJIBHOTO IpaBa (CHpPaBELIMBOCTI, PIBHOCTI, BUHU 1 TyMaHi3My), BILIU-
BalOTh Ha 3MICT KPUMIHAIBHOTO 3aKOHO/IABCTBA TUIBKH 3 MOCEPEIHUUTBOM (HOPMAaIBHOTO
(cimy>x60BOTO, (PYHKITIOHATHFHOTO) TIPHHIHITY 3aKOHHOCTI» [26, ¢. 233].

BoaHovac ykpaiHCBbKI HayKOBIII HE BHKOPHUCTOBYIOTH 1HINWH 3apyOiKHUK ITOCBiN
IOJI0 aHATI30BaHUX NHTaHb. [[iKaBUM € pO3yMiHHS KPUMIHAJIEHO-TIPABOBUX AaCIEKTiB
MPUHIIAITY PIBHOCTI TMOJBCHKMMH KpuMiHamictamu. Ckaximo mpodecop A. Ilonb
(Andrzej Zoll) ta npodecop B. Bpybens (Wlodzimierz Wrobel) nmumnyTh, Mo npuHIAT
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PIBHOCTI B KpUMIiHAJILHOMY IpaBi Ma€ 0COOJIMBE 3HAYCHHS 3 OISy Ha HOTo 3B’SI3KHU 3
TIPUHIIAIIOM CIIPABEIUIMBOCTI MIOKapaHHA. ToMY «IOCTYJIaTOM, IO BUILTUBAE 3 TIPUHIINAILY
PIBHOCTI B aCHEKTi 3aCTOCYBAHHSI KPUMIHAJIBHUX CAHKIIH, € 3aCTOCYBAaHHS Takoi caMoi
MipH BiJNOBIAAIBHOCTI CTOCOBHO BUHHHUX, sIKi Iepe0yBalOTh Y OJHAKOBIi 3 OISy Ha
(bakTH cUTyalil 1 BUNHUIN OJJHAKOBI 310unHm» [60, c. 420].

Baprtuit yBarum Takox nocBifg CIIA B uacTuHi TiIymMaueHHsS 3MICTy NPHUHIUILY
piBHOCTi. s mpaBoBoi cucremu CIIA y muTaHHI poO3yMiHHS NPHHLUIY PIBHOCTI Y
KPUMIHQJIBHOMY IIpaBi XapaKTEPHUM € BIJCYTHICTb 4iTKOI MarepianbHOi Ta TMpole-
CYaJIbHOI CKJIaIOBOI IIbOTO NMPHHIUIY. Taknii caMuil MiIXiJ IPOCTEKYETHCS Y PIIIEHHIX
BerOBHoro cyny CIIIA. HaHpI/IKHa,Z[, BerOBHHH cyn CHIA, Tnymayaud NPUHIUI
plBHOCTl Ha TIpeaMeT Horo 3micty y KpI/IMlHaHI)HOMy MpaBi, HE HATOJIONIYE Ha Mare-
plabHAUX Y1 TPOLECYATFHUX acIeKTaX aHaJIi30BaHOTO HMPHHIHUITY. Y KO)KHOMY BHIIAJIKY,
3aJIe)KHO BiJ MartepiaiB Ta o0cTaBWH chpaBu, cymma BepxoBHoro cyany CIHA
HATIOBHIOIOTh NPUHIWI PIBHOCTI NEBHUM 3MICTOM, 3 SIKOTO MOKHAa BHAUIATH aCHEKTH
KpI/IMiHaJ'ILHO -[IPaBOBOT'O PO3YMIiHHSA HBOr0 MNpuHHOuIy. lle 4YiTko BHIHO y TaKuX
pimennax BepxosHoro cyny CIHIA: Caldwell v. Texas [59] (npaBo Ha plBHlCTL nepen
MPaBOCYASIM Ta 3aKOHOM HE MOKe OyTH 00OMEKEeHO He3aJIeKHO BiJl FOPUCAMKIIIL mTaTy)
Leeper v. Texas [61] (plBHOCTl Ta CIIPaBeUIMBICTh BIAMOBIAHO IO 3aKOHY € HEBif €M-
HUMHM CKJIAJOBUMH JOCTIJKYBAaHOTO MPUHIIHILY), Ughbanks v. Armstrong [62] (oBHO-
Ba)KEHHS IITATy He OOMeXeHi I0A0 BH3HAYEHHS] MipH MOKapaHHS J1JA BHHHUX, aje
JKOJIEH IITaT He MOXKE MO30aBUTH OKpeMHX 0ci0 abo KiaciB oci0 mpaBa Ha PiBHICTh
mepe]1 MpaBoCyAIAM Ta 3aKOHOMY), Robinson v. California [63] (BiaxwiieHo i1e10 TIpo Te,
mo Yorupuanmsara [lonpaBka He oOMexye Mipy mokapaHas), Cooper v. Aaron [64]
(Korcrutynis CIIA mepenbdayae, mo ypsj Mae OyTH BiJaHUW PIBHOMY IPaBOCYIIFO
3TiJHO 13 3aKOHOM 1 HaroJIoIIeHo, o Iie imear).

AHani3yroun HasBHUH HayKOBHH JOpOOOK, BOAYaeMo, 10 Y JOCITIHKEHHSX TPHHITUITY
PIBHOCTI y KpUMIHAJIBHOMY TPaBi € MUTAHHS IIOJ0 SIKUX ICHYIOTh PO30LKHOCTI Y MOTTIsLIax
HAyKOBLIIB HA PO3IJISAyBaHUH MIPUHIMIL, TOOTO BOHH € TUCKYCIMHUMHU. 3a KpUTEpieM MOILUTY
Ha 3arajbHe Ta OKpeMe MO)KHAa BHJIUIMTH Taki TPYIH IMX MHTaHb, SKi CTOCYFOTBCS:
3arajlbHUX acCMeKTiB (MiCle cepel] IHIIMX MPHUHIUMIB Ta 3MICT); OKPEeMUX AacCIEKTiB
(m¢epeHnianist, iHAUBIyali3aliss KpUMIHAIBHOI BiANOBIJATBHOCTI, NPOSBU MPHHIMILY
PIBHOCTI B OKpEMHX CKJIAJaX 3JI0YMHIB) IPUHLIUITY PIBHOCTI Y KPUMIHATBHOMY IPaBi.

Micue npuHoumy piBHocti. [llogo Micus mpuHIUIY PIBHOCTI Y KPUMiHAJIEHOMY
MpaBi cepel IHIIMX MPUHIWITIB Y HAYIII ICHYE JAeKUTbKa miaxoiB. [leprmii monsrae y ToMmy,
0 TIPUHIIMI PIBHOCTI € SIK 3arajibHOIPABOBHUM, TaK i MPUHIIMIIOM KPUMIHAIBHOTO TIpaBa.
VY mepuriii inocTaci po3risIyBaHHA MPHHITUI BBAKAIOTH TAKUM 3 OTJISIY Ha TIOJIOKEHHS
Konctutymii Ykpainu, a ToMy BiH IpUTaMaHHWI BCIM TaTy3sIM 3aKOHOAABCTBA, OCKIJIbKH
OcHOBHWMIA 3aKOH € BUTOKOM JUTS BCIX MPaBOBUX Taiy3eit [27, c. 18; 28, ¢. 24; 31, c. 17, 46,
c.19; 53, c.13]. BimzHauumo, 1m0 B 3araipHii Teopii mpaBa Ta AepkKaBU OUIBILICTH
HAYKOBI[iB IIPUHLUI PIBHOCTI BU3HAE TaKUM, L0 Mae (hyHAAMeHTanbHe [57, c. 124-134],
3arajyibHe 3HAUEHHS, TOOTO € 3arajbHOIMBLIRAMIKHNM [25, ¢. 117] 4K 3araabHOIIOACEKIM
[43, c. 102] mpuHIMIIOM MpaBa, € MpaBoBOIO iaeeto [58, c. 33], kputepieM po3pi3HEHHS
MpaBOBOTO Ta HempaBoBoro 3akoHy [13, c.20; 34, c.291] abo > HaNeXUTb [0
3araJibHONPABOBUX 3aca/l 1 €IEMEHTIB BEpXOBEHCTBA IpaBa [44].

VY npyriii imoctaci MPUHIMIT PIBHOCTI € MPHHIIMIIOM KPUMIHAJIBLHOTO TpaBa, SKHHA
3akpimieanid y Koncturymii Ykpaidnu Ta € 3aralbHOBH3HAHWM, OJHAK HE BiIOOpaKeHUN
Yy YMHHOMY KpPHUMIHAJIBHOMY 3aKOHOJABCTBi. M. XaBpOHIOK MPOTOHYE IicCsS CTaTTi 2
guaHOr0 KK Ykpainum B OKkpeMux CTaTTsAX 3aKpilMHUTH IEeBHI MPUHIANN KPUMiHAIEHOTO
MpaBa, 30KpeMa IPUHITUI PIBHOCTI TPOMAJISH Tiepe 3akoHoM [15, ¢. 71; 51, c. 8], onHak
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HE Ha3WBa€ PO3TIIIIYBAaHHWW MPUHIIMIT 3arajibHONpaBoBUM [33, c. 17]. ¥V mocmimkeHHsIX
MIPUHIIAITY HEBIBOPOTHOCTI KPUMIHAIBHOI BifmoBinaisHOCTI, FO. Konomiens modixkHO
PO3INIsSHYNa MPUHIUI PIBHOCTI y KPUMIHAJIBHOMY MpaBi y CBOIH KaHAWAATCHKIH
Jucepranii. ABTOp CTBEpKYE, IO «...NPUHIUI HEBIBOPOTHOCTI KPUMIHAIBHOI BiATIO-
BIIAJIBHOCTI 1 MPUHIMT JOUIIBHOCTI. .. IPYHTYIOThCSI Ha 3araJlbHONPABOBUX MPHUHIUIIAX:
3aKOHHOCTI, piBHOCTI, CIIpaBeNIMBOCTI, I'yMaHi3M...» [18, c. 10].

Jpyruil mifxig, mojsirae B TOMY, IO IPHUHLUI PIBHOCTI HE BUIUIIOTH Cepel
MPUHIUIIB KPUMIHAJIBHOTO MpPaBa, OCKUIBKM HE € OCTaHHIM B3araui. He BHOKpemittoe
MIPUHIIMIT PIBHOCTI B KpuMiHabHOMY TipaBi B. Tariit [22, ¢. 16-19; 23, c. 15; 40, ¢. 5-7;
41, c. 21]. He nepenbayvae cepen NPUHIUITIB KpUMIHAIBHOTO TTpaBa YKpaidu (Ha3UBarOun
iX TIpH IBOMY «IIPUHIMIIAMH KPUMIHAIBHOT TIOJITHKM YKpaiHW») MPUHIMITY PIBHOCTI
takox B. I'pumiyk [12, c. 5]. Aje OinbInich NpeACTaBHUKIB IILOTO MiIX0AY HE HABOIWTH
apryMeHTIB, YOMY MPHHIIMIT PIBHOCTI HE € MPUHIMIIOM KpPHUMiHAJIBHOTO TpaBa. [Ipote
I0JIaB apryMEHTH Ha KOPHCTh CBO€EI mo3utlii M. KopkaHChKHA, SKHW cepell MPUHIINTIIB
KPUMIHQJIBHOTO MpaBa HE BUAUISB MpUHIUN piBHOCTI [20, c. 69-72], 1 yepe3 BiACYTHICTh
y KpUMIHAJbHOMY 3aKOHI 3aKpiIJICHHS BJAacHE KPUMIHAJIBHO-NIPABOBUX MPUHIIUIIB
Ha3MBaB Horo «oe3npuHIMNHUM KpuMinaisHuM Kogekcom» [20, c. 69; 21, c. 83—88]. Ha
aymky M. KopkaHCBKOTO, «JI€MOKpaTH3M, 3aKOHHICTh, TYMaHIi3M 1 CHpaBeIJIMBICTb
TOUI0O — We He NPUHIMIN NpaBa, a HaUMNOIIMpEHINi CyCHiIbHO-(iTocodChKi
Kareropii... Wi CyCHUIbHO-(QiTOcO(ChKi KaTeropii He MOKYTh OyTH NPUHIUIIAMU
npaBa, a THM Tlade, OJHi€l Horo ramys3i — KpUMiHAJIBHOTO TpaBa. PiBHICTE TpoMajisH
Tepe]T 3aKOHOM TEX NMPUTaMaHHa He TUTbKHA KpUMiHaIbHOMY TIpaBy» [21, ¢. 69].

IlikaBy oOKpeMy IO3UIliF0 MIOJO IIOTO IHUTaHHS TNPONOHYThH M. [laHoB Ta
JI. Tepacina, KOTpi TMOMDK NPHUHIUIIB KPUMiHAJIHHO-IIPABOBOI TOJITHKH Ha3BaJIN
piBHICTH TpoMansH mepen 3akoHoM [37, c¢.39]. [lpu mpomy, B Hayli HeMa €JIMHOTO
MiIX0AY IO PO3YMIHHS TPUHIMITB KPUMIHAJIBHOTO IpaBa Ta KPHUMiHAJIBHO-TIPABOBOI
nomTHky [5, ¢. 43; 8, ¢. 41; 30, c. 293; 31, c. 29; 54, c. 52].

3micT npuHnMny piBHoOcTi. BinbIIicTh BITYM3HSHUMX HAYKOBLIB, XapaKTEPU3YIOUU
MPUHIMI PIBHOCTI Y KPUMIHAJIBHOMY IIPaBi, OTOTOXKHIOKOTE HOTO 3 PIBHICTIO IEpe]] 3aKOHOM
0ci0, SIKi BUMHIIIM 3JI0YMH, a caMe MiJISraloTh KPUMIHAIBHINA BiMOBIAATBHOCTI HE3AJIEKHO
Bi/l pacy, KOJIbOPY IIKIpH, MOJMITHYHUX, PEiriifHUX Ta IHIIMX MpaBOBUX O3HaK» [1, c.7; 3,
c.14; 4, c. 19; 11, c. 19; 15, c. 71; 24, c.23; 48, c. 10]. Ilpu yomy, mume M. XaBpoHIOK
3a3Havae, sKi BUHATKH 13 1[bOT0 TPUHITUITY JOIYCTUMI, aJDKE «CIIiJT He TUTBKU 3aCTOCOBYBATH
OJTHAKOBHH TIPaBOBHI PEXKHM JI0 00’ €KTHBHO OJHAKOBHMX CHTYAIliH, a i JudepeHiiioBaHuii
MIPaBOBHUH PEXUM 10 00’ €KTHBHO Pi3HUX cHuTyamii» [15, ¢. 71].

AHami3yroud TPUHIUI 3aKOHHOCTI y KpPUMIHAJBLHOMY TIpaBi, HaioO’€MHIIIE Ta
HAWTPYHTOBHIIIE 3-IOMDK 1HIIIMX aBTOPIB, PIBHICTb TPOMAJISH TIEPE 3aKOHOM, SK TPHHIIAIT
KpUMIHATEHOTO TpaBa JociimKyBaB B. [anemok y auceprariii Ha 3700yTTS HAyKOBOTO
CTYNeHs KaHIujaaTra IOpUIMYHMX HayK Ha TeMmy «Peami3ailis NpUHIMIY 3aKOHHOCTI
KpUMIHAIBHOTO TipaBa YKpaiHu (3arajibHi 3aca[ii KOHIIENIii)» [7] Ta 7Box MoHorpadisx [6;
8]. B. I'ariemok 3a3Ha4uB, M0 «PIBHICTh IPOMAISH MEpe]] 3aKOHOM SIK IPUHLIUI KPUMiHATb-
HOTO IpaBa Ma€ BaXIIMBE IOPHIMYHE 1 HaBiTh MOJITHYHE 3HAYCHHS, BOHA BH3HAYac
(hyHIaMeHT IOpUANYHOTO CTaTyCcy 0cOOM y MpaBoBii aepxasi» [8, c. 80]. 3micT npuHIMITYy
PIBHOCTI TPOMaJsH Iepe]] KpUMIHAJIbHUM 3aKOHOM AaBTOpP BOAYae y «€JHOCTI 3aralbHOL
MJICTAaBU KPUMIHAJIBHOI BiAMOBIIAILHOCTI, SKa BHCTYIA€ Yy BUIVISAI CKIAQMy 3JI0YHHY.
CIHICT y TAHOMY BHWIIAJIKYy O3HAYae, IO JIMIIE CKJIAJ 3JI0YMHY MOXKe OYTH TiJICTaBOIO
KpUMIHAIBHOI BIATIOBITATLHOCTI» [8, ¢. 84; 21, c. 151]. [lemo no-iHmomMy po3yMie IPHHITAIT
piBHOCTI y KpuMiHaIbHOMY TIpaBi O. DemieHko, MIATPUMYIOUYHM TIO3MIIIO POCIHCHKOTO
HaykoBIs B. MasbIieBa, sSIKuii BKazye, 10 BOXIMBAMH aACTIEKTAMH IIHOTO PHHIIAITY € TaKOX
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piBHA 3a crocoOOM Ta 3axX0j[aMH BIUIMBY IPAaBOBA 3aXHICHICTh OJHAKOBHUX 32 COIlIAIbHUM
3HAUCHHSM I1HTEpECiB 1, BIATOBIHO, HEpiBHA, aJICKBATHA i€papXii CyCHUILHUX I1HTEpECIB,
MPaBOBA 3aXMUILEHICTh HEOJHAKOBUX iHTepeciB» [50, c. 75].

Oxpemi acnexkTu npuHHuNy piBHocTi y nudepennianii kpumiHaabHOI Bifno-
BifanbHOCTI. [IpHHIMI PIBHOCTI Y KpUMiHAIBHOMY MpaBi Ma€ 3HAUEHHsS NIPU BUPILIEHH]
MMUTaHHS TIPO JCKPUMIHAI3AMI0 JISHHA. AHATI3YIOYM 3BUIBHCHHS TIONITB’S3HS
IO. Tumomrenko nusixom npuitHATTS BepxoBHoro Pagoro Ykpaiam 21 mororo 2014 poky
3akony «[Ipo BHeceHnHs 3miH 1o KK Ta KIIK momo immiemMeHTalii 10 HamioHAJILHOTO
3aKOHO/aBCTBA MoJIokeHb cTaTTi 19 Kousennii OOH mpotu kopymiiiiny SKuM, Ha TyMKY
JI. Bpuu, Oyiio 4YacTKOBO JEKpUMIHANI30BAaHO MisiHHA, mepeadadeHi crarrero 364 KK
VYkpaiHu, HayKOBellb BKa3ye, 110 «MOTHBAIli€l0 AekpuMiHaiizauii — ad personam, ,,mix
KOHKpPETHY 0c00y”, MOpYyLIEHO He JHIIEe BioMi KPHUMIHAJIBHOMY IpaBy NPHUHIUIH
KpUMiHali3alii/AekpuMiHai3anii, a # IpoirHOPOBAHO KOHCTUTYI[IIHUI MpPUHIMI ,,piB-
HOCTI TPOMaJIsIH Iepe]] 3aKOHOMY 3TiHO 3 24-10 ctatTeto Koncturymii™» [2].

Mae 3HaueHHS NPUHIMI PIBHOCTI 1 MpU KpUMiHAMi3awii, ajxe MiJ 4ac OCTaHHBOI
3aKOHO/aBellb MMOBMHEH BPaxOBYBAaTH, 30KpeMma ii colliayibHi HacHiIKu ¥ OamaHc Mix
HETaTHBHUMHU Ta TIO3UTUBHUMM aclieKTaMu KpuMmiHamizamii. Ile o3Hawae, 110
KpUMIHAI3YIOUHM JisSHHS HEOOXiJHO OpaTu 10 yBarW, 4d He TMpHU3BEAEC BOHA IO
HEOOIPYHTOBAHOI JUCKPUMIHAIIIT TEBHUX KAaTEropii 0cid MOPIBHAHO 3 THIIUMHU.

[MpuHIMT PIBHOCTI y KPUMIHAIBHOMY TIpaBi Tpeba BpaxOBYBAaTH 1 MPU KOHCTPYIO-
BaHHI CaHKIIH KPUMIHAJTBHO-IPABOBOI HOPMHU. Y CBOiH jJwcepTamii Ha 3100yTTS
HAYKOBOTO CTYIEHS IOKTOpa opuandHNX Hayk O. KHIDKEHKO TaKo)K YacTKOBO Xapak-
Teppu3yBajla IPUHIMI PIBHOCTI y KpUMiHAJIBHOMY IpaBi [17]. ABTop Bif3Haumia, 110
«IPUHIUI PIBHONPABHOCTI TNEpe]] 3aKOHOM HE O3HAuae PIBHOI KPUMIHAJIBHOI BiAmO-
BiganpHOCTI» [17, c. 139] 3ampomoHyBajla «KepyKUHUCh HPUHIMIOM PIBHOMPABHOCTI
repeJi 3aKOHOM, Y KPUMIHAILHOMY 3aKOHO/IABCTBI MOBHHHI BCTAHOBIIIOBATHCS CaHKIIII,
SKi BU3HAYAIOTh IIJICTaBH Ta YMOBH 3aCTOCYBaHHS 3aXOZiB KPHUMiHAJILHO-IIPABOBOI'O
BIUIMBY HE3aJEXHO BIA CTaTi, pacu, HalioHaIbHOCTi...» [17, c.141]. IO. ®ineit
aKIIEHTYBaB, M0 «KPHMIHAJIBHO-TIPABOBI CaHKIII TOBHHHI OyayBaTHCS 30KpeMa Ha
TIPUHIIAII PIBHOCTI 0ci0 mepen 3akoHoM» [52, c. 187].

Takox € MmeBHi 0COOIMBOCTI pealtizaiii MPUHITUITY PIBHOCTI Y MPOIECi KpUMIiHAIBHO-
mpaBoBoi KkBawmidikarii. [lei acnekT sSK CKIaJOBy MPHHIMITY 3aKOHHOCTI KBaui(hikarii
anamizyBaB B. Haepompkuii [29, c. 110, 637-638]. Ha nymMKy HayKOBIS, «HAHOUTBII
3pUMO [Iisl IHOTO TPUHIMITY BUSBIIETHCS, 30KPEMa Yy TaKHUX IOJOKEHHSX: ITHTaHHS
KBayiikamii 3M0YMHIB MalOTh OJAHAKOBO BUPILITYBAaTHUCS HAa BCiM TepuTOpii AepkaBH...
Mae 3a0e3nedyBaTUCsl OJHAKOBA IMPABOBA OLiHKA JisHb yCiX OJHONMEHHHUX CYO’€KTiB,
HE3aJIeKHO BiJl IX COLlialbHUX, AeMOTpadiuHuX Ta iHIUX o3HaKk» [29, c. 110].

Oxpemi acnekTH npuHHUNY piBHOcTI B iHaMBiAyamizanii kpumiHaabHOI
BiANmoBigaqbHOCTI. Y NOKTpUHI KPUMIHAJIBHOTO IpaBa YKpaiHM OOIPYHTOBAHO, IO
MPUHLMUIT PIBHOCTI Mae BHSAB 1 B IHCTHTYTaX IIOKapaHHS Ta HOro NpuU3HAa4eHHA. Y
JOCTI/DKEHH] 1HCTHTYTY TIOKapaHHS Yy KpHUMIHAJIBHOMY TMIpaBi, NPHHIMAI PIBHOCTI
nociimkyBana T. JleancoBa [14]. HaykoBellb cTBEpIIKYE, IO «ITOTPIOHO IMaM’SITATH PO
HEOOXITHICTh OOMEXECHHS MOJMJIMBOTO CYIOBOTO CBaBLUIA Ta MEXI IHIWBIyali3allii,
TOOTO TIPO ONTHMAaJbHE BU3HAYCHHS PO3MIPIB TOKAPAHHS BIATOBITHO IO MPHHIUIIB
ryMaHi3My, 3aKOHHOCTI Ta PIBHOCTI oci® mepenm 3akoHom» [14, c.151]. V cBoiid
Iucepralii Ha 3700yTTS HAYKOBOTO CTYNEHIO KaHAMAaTa IopuandHuX HaykK T. ['omoBko
aHalizyBaia reHjepHi acnektu nokapanHs [10]. Ha gymky aBTOpa, «aiis 3a0e3nedeHHs
TeHJIepHOT PIBHOCTI B YKpaiHi, 30KkpeMa, y KpUMiHAJIbHO-IIPaBOBiil cdepi, BOauaeThes 3a
HeoOXifHe WIATPUMYBATH CHEI[AIbHUMH 3aXOJlaMH HE TUIbKH MaTepUHCTBO, a W
OatbkiBcTBO» [9, c. 1]. AHamizyroun y MoHOrpadiuHOMY AOCIHIKEHHI 3araibHi 3acaau
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MpU3HAYCHHS TOKapaHHS 3a KPUMIHAIBHAM 3aKOHOJABCTBOM Ykpainu, B.TlonraBens
BBA)a€, IO «BIAMOBIMHO MO IHCTUTYTY NpPH3HAYCHHS TIIOKAPAHHA LEeH IPUHIHAII
BUSBIISEThCA SIK BUMOTA TPH3HAYUTH MOKApaHHA «y MEXaxX CaHKIIi», IO HE O3HAYae
MPU3HAYCHHS «PIBHOTO TIOKapaHHsS», a sKpa3, HaBMaKW, OOYMOBIIIOE 1HIMBITyasi3allito
MOKapaHHs B IUX Mexax» [42, ¢. 19].

3BepTaeMo yBary, IO MNPUHLMI PIBHOCTI y KpPUMIHAJIBHOMY IIpaBi HE € JHIIe
TEOPETUYHOIO KaTETOPI€I0, aIXKe 3aCTOCOBYETHCS Y BUPIIICHH] HU3KU NPUKIAAHUX MTPo0IeM
TIpH 1HMBITyasTi3aLii KpHMiHAIBHOT BIANOBiNaIbHOCTI. Hanpukiaz, 10 NpUHIUITY PIBHOCTI Y
KpuMiHagbHOMY TmpaBi 3BepTaBcst KC VYkpainu npu posmmsimi ommiel 31 cmpas. Cymai
KoncrurymiitHoro Cyny YkpaiHu y cropaBi 3a KOHCTHUTYI[IHHUM HOJaHHSIM BepxoBHOro
Cyny Yxkpaiau momno BinmosigHocti KonctuTymii YipaiHud (KOHCTUTYITIHHOCTI) TIOJIOKEHD
crarti 69 KpuMiHAIBHOTO KOJEKCY YKpaiHH (cmpaBa MpoO TNMPH3HAYCHHS CYIOM OUTBII
M’SIKOTO ToKapaHHs) Bim 2 ymcromama 2004 poxy Ne 15-pn/2004, aHamizyroud 30Kpema
crartio 69 KK VYkpainm Ha npenmer Biamoinaocti KoHctrTyii Ykpainu, B yactui 10
1. 4.2. pIlCHHs BKA3a/IM, IO «HE JOTPUMYIOTHCS TPHHIWMIN CTPABEUTMBOCTI i piBHOCTI
NMOKAPAHHS, OCKUIBKM o0co0aM, fKi BUMHWIM 3/I0YMHH HEBEIMKOI  TDHKKOCTI,
YHEMOXKIUBITIOETHCS MPU3HAYEHHS OUTBLI M’ IKOTO ToKapanHs» [45]. 1o Bka3aHOro pillieHHs
KC Yxkpainu cynni B. Bo3Hiok Ta B. IBatieHko BucioBmiu okpemi gymku [35; 36].

Oxpemi acnekTH NPpUHLMIY PiBHOCTI B OKPEeMHUX CKJIaJaX 3/7104MHiB. [IpuHnmn
PIBHOCTI y KpUMIHAJIBHOMY NIpaBi aHANI3yBaJIM TAaKOX Y JOCIIIXKEHHSIX OKPEMHX CKJIaJliB
3nounHiB. B. IlaHbkeBUY JOCHIKyBaB CKIaj 3704MHY, nepembauenuit cr. 161 KK
VYkpainu y auceprainii Ha TeMy «KpHUMiHaJbHO-TIpaBOBa XapaKTEPUCTUKA MOPYIICHHS
PIBHOTIPABHOCTI TPOMAJSH 3aJIGKHO BiJ 1X pacoBOi, HaIliOHATBHOI HAaJEKHOCTI abo
CTaBJICHHS 70 penirii» [38]. ABTOp SK BHCHOBOK CBOTO JIOCII/PKEHHS 3allpOIOHYBaB
BBA)XaTH, IO «KPUMiHAIBHO-TIPABOBUIl 3aXHWCT PIBHONPABHOCTI TPOMAJsH 332 YHHHUM
KpUMIHAJIGHUM ~ 3aKOHOJABCTBOM YKpaiHU 3MIMCHIOETHCS HHU3KOK KPHUMIiHAIBLHO-
MPaBOBHX HOPM, SIKI BXOAATH 0 pisHUX po3ainiB KK Ykpaian» [39, c. 14-15].

BoaHouac Tpeba KOHCTaTyBaTH, IO € TIMTAHHS peaii3allii MPUHIMITY PIBHOCTI, SKi
HE BHpILIEHI HAYKOBILSIMH KPHUMIHAJIBHOTO MpaBa YKpaiHu B3araji. 30KpeMa MUTaHHS,
sIKI CTOCYIOThCS iepapxii Ta Micus y Hiff NPUHLIUIY PIBHOCTI; KOHKYpPEHILI{ MPUHIUIY
PIBHOCTI 3 IHIIMMH NPUHLUIIAMU KPUMIHAJIBHOTO MpaBa Ta crlocoOiB ii moxoaHHs; poi
MIPUHIUITY PIBHOCTI Y KOHCTPYIOBaHHI CKJIAJiB 3JI0YHMHIB, (DOPMYIIIOBaHHI KBaNli(iKyro-
YUX O3HAK CKIIAJIB 3JI0YMHIB; TEPMIHOJIOTI], SIKy BXXMBAIOTh HAYKOBII IIOAO PO3TIISIY-
BaHOTO MPUHLUIY (PiBHOCTI, pIBHOCTI NIEpEA 3aKOHOM, PIBHOCTI TpOMaJIsiH, PIBHOCTI OCi0
PIBHOTIPABHOCTI, T€HAESPHOT PIBHOCTI 1 T. J.) Ta 1HIII.

OTXe, MOXHa MiJICYMyBaTH, I10:

1. locmilKeHHST TPHHIIMITY PIBHOCTI € aKTYaJIbHUM 3 OTJISTY Ha CYYacHi COIliabHO-
E€KOHOMIYHI TIpOOJIeMH, SKi IMOPOKEHI 3pPOCTaHHSIM HEPIBHOCTI Ta BHUKPHUBJICHUM
PO3YyMIHHSM PO3TJISAYBAHOTO IPUHITUITY B Y KpaiHi.

2. Hemae nuTanb, OB’ sI3aHUX 13 peali3alli€lo MPUHITUIY PIBHOCTI Y KPUMiHATBHOMY
IpaBi, sIKi B HaYIi KPUMIHAJILHOTO NpaBa BUPIIIYIOTh OJJHO3HAYHO.

3. HasBHUMM € HM3Ka NUTaHb BiHOCHO IPUHIMITY PIBHOCTI y KPUMIHAJIBHOMY
mpaBi, MO0 SKUX ICHYIOTH PO3ODKHOCTI B TOMIAJAX HAYKOBLIB (MicIle Ta 3MicT
IPUHIUITY PIBHOCTI; Anu(epeHmiaris, iHIuBiayati3anis KpUMiHaIbHOI BiAIOBITAILHOCTI,
MIPOSIBY MIPUHIIUITY PIBHOCTI B OKPEMHX CKJIaJIaX 3I0UUHIB).

4. € nurtaHHS peanizalii NPUHLUIY PIBHOCTI, SKi B Haylli HEBHpIllIEeHI B3araii:
KOHKYPEHIIiSl MPUHIAITY PIBHOCTI 13 1HITUMH TMPUHIATIAMHA KpI/IMiHaHbHOFO mpaBa Ta
crocoGu ii MOXONAHHA; POJTh NPUHIMITY PIBHOCTI y KOHCTPYIOBAHHI CKIIAliB 3704HHIB,
hopmyTrOBaHHS KBaNi(IKYIOUMX O3HAK CKIA/IB 3TOYHHIB; TEPMIHONIOTIS, SIKY BKHBAIOTH
HAYKOBIIi IIIOJI0 PO3MJISAYBAHOTO MIPUHIIHITY.
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The article deals with issues of equality principle studies in science of Ukraine’s criminal
law. The author proved the importance of research on this issue given the current socio-
economic problems in Ukraine. The notion of equality is central to any discussion of the
legitimacy of criminal law’s mechanism influence. This article investigates alternative
meanings of equality, especially as the term applies to criminal law principle of equality,
derives the implications of each for the legitimacy of criminal law’s mechanism influence. In
article were analyzed various scientific sources, which investigated the principle of equality in
its various manifestations. The study groups was on systematization for only criterion and
were consistently shown the content of the article. The author had established that the issues
in the science of criminal law of Ukraine on the principle of equality hadn’t discussed
unequivocally. The author discovered issues that remain controversial in the science of
criminal law of Ukraine regarding the implementation of the principle of equality. The author
describes scientist opinion about the definition of principle of equality. Author shows the level
of discuss about the position, that the right to equality is the right of all human beings to be
equal in dignity, to be treated with respect and consideration and to participate on an equal
basis with others in any area of economic, social, political, cultural or civil life, all human
beings are equal before the law and have the right to equal protection and benefit of the law.
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According to this view, similarly situated people should be treated equally. For instance, all
people who commit the same crime under the same circumstances should be punished in the
same way; differences in treatment should arise only from differences in the circumstances
surrounding the crime. Thus, the right to equal treatment requires that all persons be treated
equally before the law, without discrimination. The principle of equality and non-discrimination
guarantees that those in equal circumstances are dealt with equally in law and practice.
However, it is important to stress that not every distinction or difference in treatment will
amount to discrimination. Showing the link between understanding the principle of equality in
the science of criminal law of Ukraine and the consequences of non-use or misuse of scientific
approaches developed in the legislative activities of conclusions, which reflect issues that the
science of criminal law concerning the principle of equality Ukraine is not resolved at all, but is
relevant.

Keywords: principles of criminal law, equality, criminal law, criminal law doctrine, aspects
of the principle of equality in criminal law.
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IHCTUTYT AMHICTIi B YKPAIHI:
MPOMO3ULIT OO0 BAOCKOHAJTEHHSI

I'. Mapmunuwiun

JIvgicoKkuil incmumym eKoHOMIKU | Mmypusmy,
6yn. M. Menyuncokoeo, 8, Jlvsie, Yrpaiuna, 79000,
e-mail: martynyshyn_g@ukr.net

Po3rnsHyTO OKpeMi NUTaHHA 3aCTOCYBaHHS iHCTUTYTY aMHICTil B YkpaiHi. MNpoaHanizoBaHo
Y/MHHE 3aKOHOAABCTBO Ta HWU3KY 3aKOHOMPOEKTIB MPO aMHICTilo, 3'ACOBaHO NPUYUHU MPUAHATTS
TaKMX 3aKOHIB Ta KpUTepii, o 6epyTb 3a OCHOBY MpW BU3HAYEHHI KaTeropin ocid, ski nignararoTb
3BiNbHeHH0. OBrpyHTOBaHO HEOOXIOQHICTL 3aCTOCYBaHHSI aMHICTIi NyLe Woao Ocib, AKi BUMHUNK
3MOYMHN HEBENWKOI i CepedHbol TSHKKOCTI nicns BiAOYTTS HUMM He MeHWe K Y2 CTPOKy
NpU3Ha4YeHoro nokapaHHs. 3anpornoHOBaHO 3MiHW, CMPSIMOBaHI Ha BAOCKOHAINEHHs1 3aKoHO4aB-
YOro perynioBaHHs 3acTOCyBaHHSA aMHICTil B YKpaiHi 3 ypaxyBaHHSAM iHTepeciB noTepninoro Bif
3MOYMHY, 3 OrfsiQy Ha Te, WO 3acy[KEHWW Ha MOMEHT 3BiNbHEHHS Ha NiAcTaBi 3akoHy Npo
aMHICTiiO Mir LWe He BiflUKOAyBaTW 3anofisHy martepianbHy Ta/abo mopanbHy Lwkody noTepni-
nomy, a noro 3BiNbHEHHs1 6e3 3roauM Ha e noTepninoi ocobyn Moxe NPU3BECTU 4O HEMOXIMBOCTI
BiLLKOAYBaHHSA LIKOAW Yy ManbyTHOMY. 3po6neHo BUCHOBOK NPO Te, L0 aMHICTil0 He MOXHa
BMKOPMCTOBYBATN K 3acib ONs pO3BaHTaXEHHA MNEepenoBHEHMX Ha CbOroAHI KpUMiHanbHO-
BMKOHABYMX YCTaHOB.

Knroyosi criosa: cycninbHa Hebesneka, 3no4YnH, NokapaHHs, NoTepninvn.

CnpaBe/uyiiBe NMpU3HA4YEHHs 0CO01 MOKapaHHS 32 BUMHEHHS 3JI0YHHY 3aBXKIH OYII0
MPIOPUTETHUM 3aBAAaHHIM NPaBOBOi Aep:kaBH y O0poThOi 31 310unHHICTIO. | choroaHi
Vkpaina, sika BigmoBinHo 10 KOHCTHTYIII € MpaBOBOIO JIep)KaBOIO, B3SBIIM Kypc Ha
iHTerpaniro 3 €ponerickkuM Cor030M, MOBUHHA BU3HAYUTH FOJIOBHUM CBOIM 3aBJIaHHIM
3aXUCT NPaB Ta 3aKOHHUX 1HTEpeciB ii rpomMaisiH. Mo)KHa TIOTOJUTHCS 13 TUM, 110 YHHHI
3aKOHHU € He 30BCIM JIOCKOHAJMMH, TIOTPEeOYIOTh BHECCHHS 3MIH 1 1[0 TICBHOIO MIpOIO 1X
MOTPIOHO Y3TOJUTH «EBPONMEHCHKUMHU CTaHAapTamu». OIHAK TpOBElIeHa TyMaHi3allis
KPUMIHAJILHOTO 1 KpUMIHAILHOTO TIPOIIeCyadbHOTO 3aKOHOAABCTBA HE JIMIIIEC HE CIpHsIIA
3axXHCTy TpaB IMOTEPIIJINX, ale i Mpu3Beia A0 TOTO, IO 3JIOYHHEIs a00 YacoOM YHHKA€E
MOKapaHHs, a00 HOMY NMPU3HAYAIOTh OUTBIIT M’ SIKE TIOKAPAaHHS, HiXK Te, IKe HEOOXiTHE IS
WOro BUMpPABIEHHsS 4K 3amo0iraHHs BYMHEHHS HUM a00 1HIIMMHU OCOOaMH 3JI0YHHIB.
Bignosigno mo 3akony Ykpainu «[Ipo BHECEHHs 3MiH JO JESIKHX 3aKOHOJABYHX AKTIiB
VYkpaiHu 1070 TymaHi3amii BiJIOBINANBbHOCTI 3a MPaBOMOPYIIEHHS Yy cdepi rocmoi-
JApChKOi  JISUIBHOCTI» BifOyJocs 3MEHIIEHHS CTPOKIB Ta pPO3MIpIB TOKapaHb,
nependaueHUX y CAHKIIAX; 3aMiHa OB CYBOPOrO BUIY NOKAapaHHS MEHII CYBOPHM;
KpuminaneHuii kofeke YkpaiHu JOHNOBHEHO cT. 69-1, B sikiif 3HAUHO, IO 332 HAsIBHOCTI
00CTaBWH, MO MOM SKIIYIOTh TMOKapaHHS Ta BiJICYyTHOCTI OOCTaBWH, MO0 HOro oOTs-
KYIOTh, a TaKOX TIpW BHU3HAHHI OOBHHYBau€HHUM CBO€i BWHH, CTPOK abo po3Mip
MTOKapaHHs HEe MOXKE TIEPEBHIIYBATH TBOX TPETUH MaKCHMAaJIBHOTO CTPOKY ab0 po3Mipy
HaHOUTBII CYBOPOTO BUJIY TOKapaHHS, TepeadadeHoro BiIIMOBIAHOK CaHKIIIEK CTATTi
(caHkmiero yactuau ctatTi) OcoOymBo1 yacTHU KprMiHANTBHOTO KOJIEKCYy YKpaiHH, IO
MIPHUBENO A0 OTYJIBHOTO 3aCTOCYBAHHS CyJaMH Ii€l HOPMU; IMOTEPIILUIOMY X JJIST 3aXHCTY
CBOIX IHTEpeciB MpaBo Ha 0E30IUIATHY MPaBOBY JOMOMOTY y HOBOMY KpuMiHanbHOMY
MpoLIeCyalbHOMY KOJIeKCi Tak 1 He Oyno mependaueHo, xoya OOBHHYBau€HOMY Take
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MpaBO HamaeThcsA. BoIHOUYAC MMigKpeciInMo, IO TOJNOBHUM 3aBIAHHSAM [EpKaBU Mae
3aJTUIIIATUCS 3aXKCT MPaB MOTEPIINX, OCKUTLKY caMe Jiep)kaBa He 3a0e3nedriia 0e3neKy
CBOIX TPOMAJISIH Bil IPOTHUIIPABHUX MOCSTaHb. Takuil 3aXUCT TOBUHEH MPOSBISITUCS HE
JIUIIE Y 3a100iraHHi BUMHEHHS HOBMX 3JIOUUHIB, aje i y HEBiABOPOTHOCTI KPUMIHAIBHOL
BiJINIOB1TAJILHOCTI Ta TMOKapaHHs 3a BXXE€ BUMHEHI 3JI0YMHU.

He Bigkuaarouu HEOOXiTHOCTI iICHYBaHHS IHCTUTYTY aMHICTIi, XOTUIN O 3a3HAYUTH,
110 YMHHI 3aKOHH YKpaiHHU MPO aMHICTII0 Ha CbOTOJHI JajieKi BiJl JOCKOHAJIOCTi: B HUX
HE JMIIe IOpYyLUICHA CUCTEMHICTh Ta JIOTIKa BHKJIAXy; He 3a0e3MeucHO IHTEepeciB
MOTEPIiIOl 0COOM, HANPHKIIAI, MO0 BIAMIKOMYBAHHS IIKOIH, 3aBIaHOI 3JI0YMHOM; HE
BpaxoBaHO CTYIiHb CYCHUIbHOI HEOE3MEYHOCTI 3JI0YHMHY, Y 3B’S3Ky 3 UMM B3araii
HIBEIIIOETBCS caMa MeTa MmokapaHHs. [IpakTHKy NMPUHHATTS TaKWX 3aKOHIB, 0€3 CYMHIBY,
MOTPIOHO 3MIHIOBATH.

3 orysy Ha BHINEHABEICHE, BBAXKAEMO 32 HEOOXIHE BUCIOBUTH TPOTIO3HUIIIT 1010
BIOCKOHAJICHHS BPETYNIOBaHHS IIHOTO NHTAHHA Ha 3aKOHOZABUOMY piBHI. 30Kpema,
MPOMNOHYEMO I10-HOBOMY MiJIHTH 10 3aCTOCYBaHHS IHCTUTYTY aMHICTii B YKpaiHi 3
ypaxyBaHHSIM IHTEpECiB MOTEPILIOl OCOOH.

KpuMiHanbHO-NIPaBOBi MIPOOIEMHU 3aCTOCYBAaHHSI IHCTUTYTY aMHICTIl CTalu mpeaMe-
TOM JOCHIKEHb BIIOMUX YKpaiHCBKUX Ta 3apyODLKHHUX yueHHX, 30kpema: B. bypaina,
O. JlepamoBoi, A. My3uku, T. Hikonaenko, A. Ocsk, C. P3aeBoi, E. Ckytinoi, A. @inb-
yeHka, O. Uenemok, C. Illkonu Ta iH. Biggaroun Hane)xHe HANPAIfOBAHHSIM HAYKOBIIIB,
MOTPIOHO 3a3HAYMTH, IO 0araTo MUTaHb 3ATHIIAIOTHCS CIIIPHUMH, @ OKPEMi — He JTOCIi-
JKEHUMH B3arajii. BullleHaBejeHe 3yMOBIIOE HEOOXIJHICTh MOJAIBIIOrO MPOBEACHHS
JOCTIDKEHHSI IHCTUTYTY aMHICTil B YKpaiHi.

3 yacy MporoJIoNIeHHS He3alle)KHOCTI YKpainu BepxoHoro Pamoro Oyno npuiHATO
3akoH «IIpo 3acrocyBanHs amHicTii B YkpaiHi» Ta 11 3aKOHIB HpO aMHICTIiIO, SKi €
YUHHHUMH 1 ChOTOJIHI. Briepie 3akoH mpo aMHicTito OyB npuiiHsaTuid 21 mucromnana 1996
poky Ne 533/96-BP i maB Ha3By «IIpo amHicrtio ocib, siki Opaiu y4acTb y MacOBHUX
aKIisAX MPOTECTY MPOTH HECBOEYACHUX BHILIAT 3apOOITHOI MJIaTH, MEHCiH, CTUIICH I Ta
IHIIUX COI[iaIbHUX BUIUIAT». BIAMOBIAHO IO MOJIOKEHBb IIOTO 3aKOHY Iependaydanocs
3BUIBHEHHS BiJ] MOKapaHHS 0Ci0, KOTpi OpraHizoByBanu abo Opajiy aKTHBHY y4acTb Y
TPYMOBHX [isX, IO MOPYIIYIOTH TPOMAJCHKUI MOPSIOK; 3aXOILIIOBAIM JepKaBHI abo
IpOMaJIChKI OyAiBIi 4M crOpyAu; OJIOKyBaJd TPAHCHOPTHI KOMYHIKAIlil, ane juiie 3a
YMOBH, III0 BUNHEHI HUMH Ji1 OyJIM OB’ sI3aHi 3 IPOTECTOM IPOTH HECBOEYACHUX BUILIAT
3apo0iTHOT TUTATH, TIEHCIH, CTHITCH 1! Ta 1HITUX COIiaIbHUX BHILIAT.

HacTynHwuii 3akoH npo amHicTito, puidHATHIA 26 depBHs 1997 poky Ne 401/97-BP,
OyB mpuypoueHuii n0 nepmoi pivanmi Koncturymii Yipainu. 1 3 Toro uacy BepxoBHa
Pama VYkpainum movana mpuiiMaTd 3aKOHH NMPO aMHICTIFO Maibke IMOpoKy. Bkazanuii
3aKOH, 30KpeMa, IepeadayaB 3BIIBHEHHS BiJ MOKapaHHS y BHII 1M030aBJICHHS BOJI Ta
IHIIMX TIOKapaHb, HE MOB’sI3aHUX 13 MO30aBJICHHSAM BOJI, MMEBHOI KaTeropii ocid (cepen
HUX: HETIOBHOJITHIX, BariTHUX JKiHOK, 1HBaJIi/1iB, y4acHUKIB JikBifanii aBapii Ha YAEC i
T. 11.), 3aCY/DKCHUX 32 3JIOYUHH, 1[0 HE € TSHKKUMU, Ta TAKOXK MOXKIIHBICTh 3BUILHCHHS Bill
BiJOyBaHHS TOKapaHHA ILiel >k KaTeropii ocid, 3aCy/PKEHHX 3a BUMHEHHS TSKKHUX
3JIOYMHIB 10 M030aBJIEHHS BOJII Ta 1HIIWX MOKapaHb, HE MOB’A3aHUX 13 M030aBICHHAM
BOJI, SIKIIO HA JECHb HaOpaHHS YMHHOCTI 3aKOHOM BOHH BiIOyJTM HE MEHILE MOJOBHHU
MIPU3HAYEHOTO CTPOKY TOKapaHHS.

OkpiM TOTO, 3raJlaHuM 3aKOHOM Iependayanocst 3BUILHEHHS BiJl MIOKapaHHS 0cCi0,
3aCyKCHUX 32 YMHUCHI 3JI0YMHHM, IO HE € TSDKKUMH, a TaKoX 0ci0, 3aCy/DKeHUX 3a
3JIOYMHHU, BUMHEHI 3 HEOOEPEKHOCTI, JI0 MO30aBJICHHS BOJI, SKIIO Ha JIeHb HaOpaHHs
YHHHOCTI 3aKOHOM BOHH BiOYJM HE MEHIIIEC TPETHHU MPU3HAUYEHOTO CTPOKY ITOKapaHHS.
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VY cT. 5 3aKOHY 3aKOHOJABEIlb 3aKPIlMB MOXIJIMBICTh 3BIJILHEHHS BiJ MOKapaHHS OCi0,
3aCyKEHUX YIIEepIIe 3a TSOKKI 3JI0YMHH JI0 M030aBIICHHS BOJII Ha CTPOK JI0 IECTH POKIB
BKIIIOYHO Ta IHINIMX BHUJIB MOKAapaHHs], SKIIO0 BOHM HA JCHb HAOpaHHS YUHHOCTI 1M
3aKOHOM BiZI0Y/IM HE MCHIIIE ITOJIOBUHU MPU3HAYCHOTO CTPOKY MMOKapaHHs. B HacTymHuX
CTaTTAX iJ€ThCA MPO 3BUIBHEHHS 3 JAUCHUIUIIHAPHUX OaraibiloHiB 0Ci0, 3acCyIKEeHHUX
yIepiie, SKIIo Ha JeHb HAOpaHHs YMHHOCTI 3aKOHOM BOHH BifIOYJIM HE MEHIIIC TPETHHU
MPU3HAUYEHOTO CTPOKY IMOKapaHHsS, Ta 3 MiCIb M030aBJICHHS BOJI 0Ci0, 3aCyIKEHUX
yIepiie, He BimOyTa JacThHA MOKapaHHS y AKX Ha JIeHb HAOpaHHS YUHHOCTI 3aKOHOM
CTaHOBHTH MEHIIIE OTHOTO poKy. OMHAK 3aKOHOIABEIh YOMYCh HE BKa3ye Hi Ha (opmy
BHHH, 3 KOO OyJI0O BUNHEHO 3JIOYHH, Hi HA CTYIIHb TSXKKOCTI BUMHEHOTO 3JIOUMHY IJIs
TaKOTO 3BUTHHCHHS.

VY CT. 8 BUIIE3ralaHoro 3aKOHY 3a3HAYEHO MPO MOXKIUBICTh CKOPOTUTH HEBIIOYTY
YaCTHHY TIOKapaHHs HAIOJIOBUHY 0co0aM, 3acyPKEHUM JI0 M030aBJICHHS BOJII 32 YMHCHI
37I0YHHH, 0 HE € TSDKKAMH, HE3aICKHO BiJ MPHU3HAYCHOTO CTPOKY ITOKapaHHS, SKIIO
BOHHM Ha JICHb HAOpaHHS YMHHOCTI 3aKOHOM BiJOYJU HE MCHINE TPETHHU MPHU3HAYCHOTO
CTPOKY IOKapaHHs, a TAKOXX 0c00aM, 3aCy/PKEHUM 3a TSAXKKI 3JI0YMHH Ha CTPOK JI0 JIECATH
POKiB BKIIFOYHO, SIKIIIO BOHU Ha JIeHb HAOpaHHS YMHHOCTI 3aKOHOM BilOYy/lHM HE MEHIIE
MOJIOBUHK TPHU3HAYEHOT'O CTPOKY IMOKapaHHs. Bapro 3a3Ha4ymMTH, MO BiAMOBIAHO 10
MOJIO’KEHB 1HOT0 3aKOHY (cT. 12, 13) aMHICTiIO MOTJIM 3aCTOCOBYBATH HE JIMIIE CY/H, alle
W opraHu JAi3HaHHSA Ta JOCYIOBOrO CIiACTBa — LIOAO OCIO, CIpaBH 1 MaTepiand Mpo
3JIOYMHH SKHAX TepeOyBaiM y TPOBA/DKEHHI IIMX OpraHiB. Tak, y cT. 9 3aKOHOmaBellb
BKa3aB Ha HEOOXIJHICTh «3aKPHUTH CIIIJ4i CIIPABH 1 CIIPABH, 1[0 HE PO3TJISHYTI CyIaMH,
PO TIOPYIICHHS, BYMHEHI JO0 HaOpaHHS YMHHOCTI ITUM 3aKOHOM OcCOOaMH, sKi ITiamna-
JAIOTh i Jif0 cT. 1 mMbOro 3aKoHy (HEMOBHOJITHI, BariTHI, BETEpaHU BifHMW, 1HBAJIIN
mepmoi Ta Ipyroi TPyI i T. JI.), KPIM CIIpaB Mpo MOPYIICHHS, MOB’SI3aHi 3 HE3aKOHHUM
YCHUHOBJICHHSAM (YAOYEpiHHAM) JiTeH, 0hOPMIICHHSM OIIKYHCTBA HaJ HUMUY.

[MizcymoByIO4M BUIlIEHABEACHE, JOXOIMUMO IO BUCHOBKY, 1[0 3aKOH MPO aMHICTIIO,
npuitasatuit 26 yepsHsa 1997 pokyNe 401/97-BP, (i HactynHi 3akoHu ax 10 2014 poky)
nepen6ayaB 3 ¢opMu 3BUIbHEHHA: 1) 3BUTRHEHHS BiJl MOKapaHHs; 2) 3BUIbHEHHS Bix
BiJOyBaHHS MOKapaHHs; 3) 3BUTBHEHHS BiJ] KPUMIHANBHOI BiATIOBIIAIBHOCTI.

3akoH Ykpainu «lIpo amuictito» Bix 24 nmumHa 1998 poky Ne 61-XIV maibke
MOBHICTIO IIPOIYOJIIOBaB MON0XKEHHS 3akoHy «lIpo aMHicTito» Bix 26 uepBHS 1997 poky
Ne 401/97-BP. 3romom, 11 tpaHs 2000 poxy, OyB NpUHHATHHN 1€ oauH 3akoH Nel713-
IIl mpo aMmHICTIO, IMOJIOKEHHS SIKOTO CYTTEBO HE BIAPIZHAIUCS BiXl TONEPEIHiX.
HoBoBBeleHHSM IIBOTO 3aKOHY CTAJIO MOJIOKEHHS PO 3aMiHy HEB1I0yTO YaCTHHU TOKa-
paHHs Y BHII T030aBJICHHS BOJII HA YMOBHE 3aCyJKCHHS 3 ICIIMTOBUM CTPOKOM JI0 TPhOX
POKIB oco0aM, yIieplie 3acy/DKEHUM JI0 TI030aBJICHHS BOJI, B SIKHX HEBIOyTa YacTHHA
MTOKapaHHs Ha JIcHb HAOpaHHS YMHHOCTI 3aKOHOM CTaHOBWJIA MEHIIIE TPHOX POKIB, KpIiM
oci0, ki BigOyIM MEHIIE TIIOJIOBUHM INPU3HAYEHOTO BUPOKOM CYAY OCHOBHOTO
nokapanHsi. TakoXk y 3aKOHI 3’SBHJIOCS TMOJIOKEHHS MPO MOXKIWBICTH 3BUIBHEHHS Bill
MIOKApaHHs Y BUJI 1030aBIEHH BOJII AT 0Ci0, y SIKUX HE BiJOyTa yacTHHA MOKAPAaHHS Ha
JeHb HaOpaHHA YMHHOCTI 3aKOHOM CTAaHOBHWJIA MEHIIE IIECTH MiCsIiB, OKpiM oci0,
3aCy/DKEHHX 3a 0cOOJIMBO HEOE3NEeuHI 3JI0YMHU NPOTH JIepXKaBH, OAHAUTHU3M, YMUCHE
BOMBCTBO 32 OOTSXKYHOUUX OOCTAaBUH.

Jo necaroi piYHUIN MPOTOJONICHHS HE3AIEKHOCTI YKpaiHH OyJio NpHypOYEHO
NpUAHATTS 3akoHy «IIpo amuicTiro» Bix 05 TpaBus 2001 poky Ne 2593-I11. Ileii 3akon
TEX TEKCTYaIbHO 1 3MICTOBHO OJIM3BKHI 70 TIONIEPEIHIX, 32 BHHATKOM TaKHX ITOJIOKEHb:

— TIOJIOXKEHHS TIPO Te, M0 ocoba Moxe OyTH 3BUIbHEHA Bij IMOKapaHHS y BHII
M030aBJICHHS BOJII, SIKIIIO HEBiOyTa YacTWHA ii CTPOKY IOKapaHHS Ha JCHb HaOpaHHs
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YUHHOCTI 3aKOHOM CTAHOBHTH MEHIIE JECATH MICSMmiB (a He MmecTd, Sk Oylao y
MOTICPETHEOMY);

— TIOJIOXKEHHS MPO Te, 10 3BUIFHEHHIO BiJl KPUMIHAIBHOI BIAMOBIJAIBHOCTI MiJIsA-
rarTh 0CO0OU, CIIPABH IOJO SKUX PO3MIISHYTI CylaMu, aje BUPOKU HEe HaOpaiu 3aKOHHOT
CWIH, TIPO 3JIOYMHHU, BUMHEHI 10 HaOpaHHS MM 3aKOHOM YWHHOCTI, Ta KIHKH, fAKi
BUMHWIN 3JI0YHMHH, IO HE € TSDKKAMH, 33 sKi MepeadaueHo MOKapaHHs y BHII 1M030aB-
JIEHHSI BOJI1 HA CTPOK JI0 T’ SITU POKIB BKIIFOYHO.

Y 2003, 2005, 2007, 2008, 2011 poxax 3HOBY Oynau MpUIHATI YeproBi 3aKOHU NIPO
AMHICTIIO: OJIHI JIOTIOBHIOBAIM, a I1HIINI CKACOBYBAJIM MeEpEiK 0cCi0, SKUM Moxe OyTH
CKOpOYCHa HEBIiIOyTa 4YacTHHA IOKapaHHS; YTOYHIOBAIUCS OKPEMi IOJIOKEHHS, IO
CTOCYBaJIUCSl BIKYy Ta KaTeropiii ocid, ski Moriau OyTH 3BUIBHEHI BiJ KPHMiHAJIBHOT
BiIOBiZaTBHOCTI Ta MOKapaHHs Tomo. CyTTEBUM JIOTIOBHEHHSIM MOKHA HA3BaTH JIMIIIE
moJto>keHHs 3akoHy «IIpo amuictiro» Bix 19 kBiTHS 2007 poky Ne 955-V, sike HamaBaio
MpaBO Ha 3BUIBHEHHS Bij MOKapaHHS Y BUJI 1M030aBJICHHS BOJI Ta iHIIWUX MOKapaHb, HE
MOB’s13aHKUX 3 MO30aBJICHHSAM BOJIi, HE MPOCTO OAThKaM TUTHHH, & JIAIIEC THM, KOTPi Ha
JIeHb HaOpaHHS YMHHOCTI LIUM 3aKOHOM MAlOTh JIiTeH, SKUM He BHIOBHMIOCS 18 poKiB,
abo niTel-iHBaNiIiB He3aJeXHO BiX IX BiKy 1 He Mo30aBieHi OaTbKIBCBKHUX IIPaB,
3aCy/DKEHHX 32 YMUCHI 3JI0YHMHH, 32 SKi 3aKOHOM Iepen0aueHo MOKapaHHs MEHIII CYBOPE,
HiXK 1030aBJIEHHS BOJNI Ha CTPOK HE Oinblle I’SITH POKiB, Ta 3a 3J0YMHU, BUMHEHI 3
HEOOEpEeKHOCTI, 3a sKi 3aKOHOM Iepel0ayeHO MOKApaHHS MEHII CyBOpe, HiX M030aB-
JICHHS BOJII HA CTPOK HE OUIbIIE JASCATH POKIB.

VY 2014 poui Bepxosna Paga Ykpainu npuiiHsiia HOBHE 3aKOH TIpo amHicTio. Ha
BIIMIHY BiJI TIONEPENHIX 3aKOHIB MPO aMHICTIIO, BIH He IependadaB 3BUTBHEHHS Bij
KpUMIHAIIbHOT BiJINOBITAIBHOCTI Ta BiJl IIOKApPaHHs, a JIMIIE 3BUILHEHHS BiJl BiOyBaHHS
MOoKapaHHs. Y 3aKOHI TaKOX 3’SBHJIOCS ITOJIOKEHHS TPO MOYJIMBICTh 3BUTLHEHHS BiJ
BiIOyBaHHS TIOKapaHHS y BHJI IMO30aBIICHHS BOJII HA TIEBHHA CTPOK Ta B 1HIIMX
MOKapaHb, HE MOB’A3aHUX 3 TT030aBJICHHSAM BOJIi, 0Ci0, 3aCyIKEHHX 3a Oy Ib-5Ki 3T0OYMHH,
sIKi HE TOEJHAHI 3 HACHILCTBOM, HEOC3MEUHUM JUTS JKUTTS UM 37I0POB’S, SIKIIO BOHU HA
JIeHb HaOpaHHS YMHHOCTI 3aKOHOM BiIOYyJIM HE MEHIIEe OJHi€i uBepTi NMPHU3HAYEHOTO
CTPOKY OCHOBHOT'O ITOKApaHHSI.

Ha cporoani 3apeectpoBaHo mpoekT 3akoHy «IIpo amuictio y 2015 pomi», sxuit
MIPOWIIIOB MepIIe YUTAHHSA, Ta MPOEKT 3akoHy «lIpo amuictito y 2016 pomi», sikuil Bxe
nmojiaHo Ha mianuc [Ipe3uneHToBl. AJle BKOTpE MiaXiJl 3aKOHOIABIS JIO 3aCTOCYBaHHS
THCTUTYTY aMHicTii B VYKpaiHi, Ha >kaib, HE 3MIHHBCS: aMHICTisS TPOJOBXKYE 3aCTOCO-
ByBaTuCs 10 OCi0, sSKi BUMHWJIM YMHCHI TSDKKI 3JI0YMHH, B TOMY YHCITI 1 JIO OCiO, sKi
BYMHWJIM HACHJIBHUIIBKI 3JIOYMHHU. Y 3raJJaHOMy BHIIE MPOESKTi 3aKoHy «IIpo amHicTiIO Y
2016 pori» 3aKOHOJABEh IIIIOB ime Jayi i Tepen0ayvB IIJIKOBUTE 3BUILHCHHS Bij
BiIOyBaHHS TOKapaHHS OCi0, SKi BUMHHJIM TSDKKI 3JIOYHMHH, Oepydd y4acTh B aHTH-
TEpOPUCTUUHIN omepallii, 3a0e3neueHHi il MpoBeAeHHs, MepedyBaroun 0e3nocepeiHb0 B
paiioHaxX aHTUTEPOPUCTHUHOI omepauii y mepiof i NMpoBeAEHHS, Ta OTPUMAIM CTaTyC
yuacHHKa OoioBux Aiil. IIpo MeTy MpUIMHATTS TaKUX 3aKOHOIIPOEKTIB MOXHA JIOBIIATUCH 13
MOSICHIOBAILHUX 3allMCOK JI0 HHUX, B SKHX, 30KpEMa, 3a3HAYCHO: «IPOCKT 3aKOHY
MiATOTOBJICHO BiAMOBiAHO A0 cTaTTi 92 KoHcruryuii YKpaiHu 3 METOO NposSBY ryMaHi3My
JepkaBu y cepi BUKOHAHHS KPUMIHANIBHHUX TOKapaHb. KpiM TOro, B yMOBax >KOPCTKOi
€KOHOMIi JIepKaBHUX KOIITIB Ta 3HAYHOTO Je(IIUTY IUTON B YCTAaHOBaX BHKOHAHHS
MOKapaHb, aKT aMHICTI1 J03BOJISIE PO3BAHTAXKUTH MICIIs TT030aBJICHHS BOJI Ta 36KOHOMHUTHU
OFOJIKETHI KOIIITH HA YTPHUMaHHsI 0Ci0 B TAKHX ycTaHOBax» [2; 3].

Y TNOsSICHIOBaJIBHIN 3aIKCIT 3HAXOUMO ITiTBEPPKEHHS cIliB ipodecopa B. bypaina,
sikuit me y 2011 porti y cBOil CTaTTi, MPUCBAYCHIN TOCIIIKEHHIO 1HCTUTYTY aMHICTIi B



I. MapmuHuwuH
170 ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2016. Bunyck 63

VYxpaini, 3ayBaxuB: «Ha kanp, aje Ha ChOTOIHI MOXKHA CTBEPIKYBAaTH MO T, IO
IHCTHTYT aMHICTii BUKOPUCTOBYEThCS (DAKTUYHO SK 3aci0 PO3BAHTaXCHHS IpalliBHUKIB
MIPaBOOXOPOHHUX OPraHiB Ta BUBLJIBHEHHS MICIb y MEPENOBHEHUX HA CHOTOJHI KPHMi-
HAJIbHO-BUKOHABYUX YCTAHOBAX, IO 3BICHO, aX HISK HE COPUSE peati3alii PEeBeHTUBHOT
(yHKIIT KpUMIHATBHOTO 3aKOHOAABCTBay [1, c. 336]. Bapro moroautucs 3 B. Bypainum i
y TOMYy, IO TPAKTHKAa TPUAHSATTA 3aKOHIB NP0 aMHICTII0O Maibke MIOPOKY €
HETNPUITYCTUMOIO. Bijiblie TOro, SIK BIYYHO 3ayBaXKUB YUCHHH, «aMHICTIisl Ui 0COOU
MOBHHHA OYTH HEOUiKYBaHUM «aKTOM MPOOAYCHHS» BUMHEHOTO HEIO 3JI04YKMHY. B iHIIIOMY
BHITAJKy AaMHICTIS TUIBKH TIOPOJUKYBATHME BITUYTTS OC3KapHOCTI 1 CHIPUSATHME
peunauBy» [1, c. 336].

[TinTpuMy€eMO TaKOX THX YYEHHX, KOTPI BBaXKarOTh, II0 AMHICTiS € JOUIIHHOIO Y
BHITQJIKy ICTOTHOI 3MiHH TIOJIITHYHOI CUTYAIIil B IepKaBi JJIs 3BUTLHEHHS y 3B SI3KY 3 IIHM
0ci0, epecitiIyBaHnX 3a CBOI IMOJITUYHI epeKoHaHHs [4, ¢. 683—-684], i, 3po3ymio, 1110
TaKka aMHICTIS HE MOXKE MAaTH CHCTEMAaTHYHOTO Xapaktepy. KpiM Toro, BBakaemo, 1o
aMHICTiI MOXKe 1 NMOBHMHHA 3aCTOCOBYBATHCS JO0 OCi0, KOTPUX cama JepXaBa CBOEIO
MPOTUNPABHOI [iSUIBHICTIO CIIPOBOKYBaJla J0 BUMHEHHS 3JIOYMHIB, AK L€ BiaOynocs
21 nucromana 1996 poky, konu 0yB 3acTocoBaHmii 3akoH «IIpo amHicTio 0cib, sKi Opanu
y4acTh y MAaCOBHX aKIliSX MPOTECTy MPOTH HECBOEYACHHUX BHILIAT 3apOOITHOI IUIATH,
MEHCiH, CTUNIEH TN Ta 1HIIKUX COI[aIbHUX BHUIIATY». | 11e, MabyTh, € AMHUN BUMAJOK, KOJIU
JIOTTYCTUMO 3BUIBHATH 0CI0 Bij MOKapaHHs (ajie He BiJl BiANOBIAAIbHOCTI) 32 BUMHEHHS
TSOKKOTO 37I0YMHY (KpiM 3JI0YHHIB MPOTH JKUTTSI, 3JJ0POB’sI, BOJIi, YECTi, TITHOCTI, CTaTe-
BOi CBOOO/IM 1 HETOTOPKAHOCTI 0COOM) Ha MiICTaBi 3aKOHY PO aMHICTiI0. 3BUTbHEHHS K
oci0 Bix BiAOyBaHHS TIOKapaHHsS 3a BYHMHEHHS TSKKUX 3JI0YHMHIB IIIOJ0 MHPHOTO
HaCEJICHHSI, HaBiTh B YMOBaX MPOBEICHHS aHTUTEPOPUCTUIHO] OTepallii, Ha HalTy TyMKY,
€ HEeIPUITYyCTUMHM.

[TincymoByro4M BUIIICHABEACHE, BBAXKAEMO 3a JOIIIbHE 3BUIBHATH Bifl BiOyBaHHS
MOKapaHHs Ha MiJCTaBi 3aKOHY PO aMHICTIIO JUIIE 0cCi0, 3acyMKEHHX 3a 3J0YHHU
HEBEMUKOI 1 CepeHbOl TSHKKOCTI, Micias BifOYTTS HUMH HE MEHIIE SIK Y4 CTPOKY
MPU3HAYEHOTO MOKAPAHHS Ta 3a HASBHOCTI 3TOJM MOTEPIILIOi 0OCOOM HA TaKe 3BIIBHCHHS
3 TAKUX MPUYUH:

1. 3BakarouM Ha HE3HA4YHy CYCHiJIbHY HeOe3MeKy MisHb, IO BYMHHUIIA 0C00a:
3BUIBHEHHSI 0COOM BiA BiAOYBaHHS IOKAapaHHS 3a BUYMHCHHS 3JI0YMHY HEBENUKOI 1
CEepeHBOT TSDKKOCTI He TIOBHHHO CTBOPHUTH 3arpo3y 3aBAaHHs ICTOTHOI IIKOIU iHTEpecaM
CYCIIIBCTBA Y MAaHOYTHEOMY.

2. 3Bakaloul Ha METY IOKapaHHA, SKa € TPHEIMHOIO: Kapa, BHUIIPABICHHS 3acyl-
JKEHOTO 1 3amo0iraHHs BUYMHEHHS HOBHMX 3JI0YMHIB SIK 3aCy/DKCHHMH, TaK 1 1HIIMMH
0co0aMu, — 1110 Ha MOMEHT 3BUIbHEHHS Mayia 6 OyTH mocsrHyTa. OCKUTbKH, BiIOYBIIH Y4
CTPOKY NMPHU3HAUEHOTO MOKapaHHs 0co0a 3a3Ha€ Kapu; € OLIbIIa WMOBIPHICTH TOTO, IO
ocoba cTaHe Ha UUIAX BUIIPABIEHHs; BiIOYTTS came ¥4 (60 1e Oinblie, HiXK MOJOBUHA) 1
Oyzae momnepemKEeHHSIM BiJl BUMHEHHS HOBHX 3JI0YHHIB, K 3aCy/PKEHUMH, TaK 1 iHIIUMU
ocobamu, a aMHICTIsI HE CIIPUAMATUMETHCS K «OTYJIbHE TPOIICHHS.

3.Ha Hamy AyMmMKy, TMOTEpHiAMi MOBUHEH OyTH KIIOUOBOIO 0CO00I0 Yy
KPUMIHATLHOMY IMPOIIeCi IPH PO3TIISAI MUTAHHS PO 3aCTOCYBAHHS aMHICTI1, OCKIIIBKU
BUMHEHHSM 3JI0YMHY OyJIM TIOpYIIIEHI HOro 3aKOHHI TpaBa Ta IHTEPECH, SKi JeprkaBa
MOBUHHA OyJia 3aXWINATH, ajJie¢ 3 TUX YU IHIIUX NPUYMH HE BIOpajacs 3i CBOIM
3aBIaHHAM. 3acCy/DKCHUH Ha MOMEHT HOro 3BiIbHEHHsI HA MiICTaBi 3aKOHY IIPO
aAMHICTIIO MIT TI[e HE BIJIIKOIYBAaTH 3aIOJliTHY MaTepialbHy Ta/abo MOpalbHY IIKOIY
MOTEPITIJIOMY 1 Take 3BIIbHEHHS 0€3 3roJii Ha Iie TOTePIiIoi 0COOM MOXKE MPHU3BECTH
JI0 HEMOJJIMBOCTI BIIIKOMYBaHHS LIKOIU y MalOyTHhOMY. Hampukian, 3acymkeHuid
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He Oyzae oQimiifHO mMpaleBjalTOBaHUN 1 HEe MaTHMMe MaliHa, Ha sSKe MOXe OyTh
3BEPHEHO CTSTHEHHS, Xouya BignmosigHo po m. 10 uw. 1 cr. 56 KpuminaibHOro
MPOLECYalIbHOT0 KOAEKCY YKpaiHH MOTEpHiIoMy TapaHTOBAaHO MPaBO Ha BiJIIKO-
IOyBaHHS UIKOIW, 3aBJaHOI KPUMIHAJIFHUM NpPaBOMOPYIIEHHSAM. 3 OINISAAYy Ha IIe,
MPOMOHYEMO 3aKOHOJABYO 3aKPIMUTH MOJNOXKEHHS NpPO T, IO B KOXHOMY
KOHKPETHOMY BHITAKy CyJI HOBUHEH 3alTUTYBaTH 3TOY MOTEPIIOro HA 3aCTOCYBaHHS
aMHICTI{ 1 JIUIIe Yy BUMAJAKy OTPUMAaHHS TAaKOl 3TO/U 3BUIBHSTHU 3acyaKeHoro. Bkazane
TTOJIOKCHHS TIOBUHHO CTOCYBATHCS TAKOX OJIM3BKUX POAMYIB Ta WICHIB ciM’1 ToMepJiol
ocobu (cMepTh AKOi HacTalla BHACIHIIOK BUYMHEHHS KPUMIHAJIBHOTO MPAaBOMOPYIICHHS),
siki OynM BH3HaHI MOTEPHUIMMH B MOPSAKY 4.6 cT.55 KpumiHanbHOro mpoiie-
CyaJIbHOTO KOZAEKCY YKpaiHu.

[IpoanaiizyBaBIy YMHHE 3aKOHOJABCTBO Ta HU3KY 3aKOHOIPOCKTIB PO aMHICTIIO,
JIOXOJTUMO JI0 BUCHOBKY, IO aMHICTiI0 HE MOJKHA BUKOPUCTOBYBATH SIK 3aci0 JJIsl BUBLIb-
HEHHS MICIb Yy TEpernoBHEHWX Ha ChbOTOJHI KPHMiHaJbHO-BHKOHAaBYMX YCTaHOBAX, a
MOBUHHA 3aCTOCOBYBATHCS 3 YpaXyBaHHSM CTYIEHS TSH)KKOCTI BUMHEHOTO 3JIOYMHY Ta
IHTEepECIB MOTEPIUINX BiJl 3I0YUHY. 3 OTJISAY Ha Ie, 3p00JICHO BUCHOBOK PO HEe 00XiJ-
HICTh 3BUIbHEHHS Bijl BinOyBaHHS TOKapaHHsS Ha IJICTaBi 3aKOHY MPO aMHICTIO JIUIIIE
0ci0, 3aCy/PKEHHX 3a 3JIOUMHU HEBEJIHKOI 1 CepeHbOT TSXKKOCTI, MICs BIAOYTTSI HUMU HE
MEHIIIe SIK Y4 CTPOKY ITPU3HAYEHOT0 TIOKapaHHs Ta 3a HasiBHOCTI 3TOAM MOTEPITIol 0co0H
Ha Take 3BiUIGHEHHS.

PesynbraTit  ochimkeHHST MOXKYTh OYTH BHKOPHUCTaHI JJIi PO3POOKH 3aKOHO-
IIPOEKTIB NP0 aMHICTII0, a TAKOX Y CYAOBiH MpaKTuIli — 115 3’sICyBaHHS CIIpHUX IMUTaHb
3aCTOCYBaHHsS IHCTUTYTY aMHICTii — Ta mig4ac BUKJIAJaHHS KPUMiHAJIbHO-IIPABOBUX
IVICIIUILIIH y BUIINX HABYAIBHUX 3aKIIaax.
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SUGGESTIONS ON THE IMPROVEMENT
OF THE INSTITUTION OF AMNESTY IN UKRAINE
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Particular issues of the application of the institution of amnesty in Ukraine are covered in
the article.Current legislation as well as a set of draft laws on amnesty are analysed, reasons
for adoption of such laws and the criteria, which are used as the ground for determining
categories of persons to be released, are found out. There is substantiated the necessity of
application of amnesty only to those persons, who committed crimes of light and medium
magnitude after they have served not less than % of term of the prescribed punishment.
Suggested provision is substantiated with the low social danger of committed actions, since
person’s remission of punishment for crimes of light and medium magnitude is not to make the
threat of causing essential damage to interests of the society in the future.

The author supports the position of those researchers, who think that amnesty is
appropriate in case of the essential change of the political situation in the state in order to
release those persons, who were persecuted for their political views.

There are suggested the amendments aimed at the improvement of the legislative
regulation of the application of amnesty in Ukraine considering interests of the person injured
with a crime, since the convict could have not still paid material and/or moral damages to the
injured person by the moment of being released on the ground of the law on amnesty, and his
release without injured person’s consent may lead to the impossibility of paying damages in
the future. There is stated in the article, that the protection of rights of the injured persons
should stay the main task of the state, since it is the state that did not provide its citizens with
safety from wrongful trespasses. Such protection should lay not only in prevention of new
crimes, but also in inevitability of the criminal liability and punishment for crimes already
committed. Considering that, there is suggested to fix in the legislation the provision, according
to which in each separate case the court should ask the injured person for his/her agreement
to application of amnesty and release the convict only in case of getting such an agreement.
Mentioned provision should concern also the close relatives and the members of family of the
dead person (whose death was caused by a criminal offence), who were recognized to be
injured persons.There is made a conclusion that amnesty cannot be used as the means of
overpopulated gaols delivery.

Keywords: social danger, crime, punishment, injured person.
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DIFFERENTIATION OF THE CRIMINAL RESPONSIBILITY FOR
ABUSE OF AUTHORITY UNDER CRIMINAL CODE OF UKRAINE

M.-M. Yatsynina

Ivan Franko National University of Lviv,
Universytetska Str., 1, Lviv, Ukraine, 79000,
e-mail: martamsy@gmail.com

The article examines the problem of differentiation of criminal responsibility for abuse of
authority. It examines the criteria for differentiation of criminal responsibility for abuse committed by
officials following the amendments to the Criminal Code of Ukraine made in 2011 by the law Ne
3207-VI dated April 7, 2011. The article analyses the appropriateness of criminal responsibility
differentiation in examined group of crimes bearing in mind the criteria selected by Ukrainian
legislators. While analyzing the changes, the author considers provisions of the United Nations
Convention against Corruption and employs the method of systematic interpretation of criminal code.

In this research the author concludes that the responsibility of the officials should be
differentiated on the basis of the essence of functions they perform. Based on that, criminal
responsibility for abuse of power, and criminal responsibility for abuse of office irrespectively of
ownership forms of enterprise, institution, or organization should be established separately.

Keywords: abuse of authority, abuse of power, abuse of official status, abuse of office.

Numerous amendments to the Criminal Code of Ukraine [3], concerning crimes in
the area of official activities and professional activities related to the provision of public
services, establish a need in fundamental research in this area. Actually, these changes
are mainly related to the differentiation of criminal responsibility for the group of crimes
which are examined in the framework of this article.

Amendments to the Criminal Code of Ukraine, differentiating criminal
responsibility for power abuse, create a necessity to analyze the feasibility of such
differentiation, the criteria by which it is carried out, which in turn also establishes an
urgency to analyze the penalties of rules which provide responsibility for service abuse.

Till 2011, the only general rule establishing criminal responsibility for official crimes
was Art. 364 of the Criminal Code of Ukraine «Abuse of Power or of Official Status».

In 2011, Criminal Code of Ukraine was corroborated by Art. 364 «Abuse of
authority by an official legal entity of private law, regardless of its legal formy.

Thus, up to now legislator has established such responsibility for the abuse in office
by officials of public and private sector:

Criminal Article 364. Abuse of Power or | Article 364-1. Abuse of Official
Code Article | of Official Status Authority by an Officer of a
Private Law  Legal  Entity
Irrespective of Organizational-
Legal Form

Crime Abuse of power or of official | Abuse of official authority, that is,
Composition status, that is, a deliberate, | deliberate, with the purpose of
motivated by lucrative self- | gaining  illegal  benefits  for
interest, or other personal | him/herself or for other persons, use
interest, or interests of third | contrary to the interests of the

© Yatsynina M.-M., 2016
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parties, use by an official of | private law legal entity concerned
power or of official status | irrespective of the organizational-
contrary to the interests of | legal form thereof, by an officer of
service, where such abuse caused | such legal entity of his/her authority,
substantial damage to the | where such use caused substantial
protected by law  rights, | damage to the protected by law
freedoms, and interests of | rights or interests of individual
individual citizens, or state or | citizens, or state or community
public interests, or interests of | interests, or interests of legal entities
legal entities

Sanction | Shall be punishable by corrective | Shall be punishable by fine in the
labor for a term of up to two | amount of one hundred and fifty to
years, or by imprisonment for a | four hundred tax-exempt minimum
term of up to six months, or by | incomes of citizens, or by corrective
restriction of freedom for a term | labor for a term of up to one year, or
of up to three years, concurrently | by imprisonment for a term of up to
with deprivation of the right to | three months, or by restriction of
hold certain positions, or to | freedom for a term of up to two
engage in certain activities, for a | years, concurrently with deprivation
term of up to three years and | of the right to hold certain positions
with fine in the amount of two | or engage in certain activities for a
hundred and fifty to seven | term of up to two years.
hundred and fifty tax-exempt
minimum incomes of citizens.

Aggravation- | Same action where it caused | Same action, if caused grave
aggregate grave consequences, consequences,
term

Sanction | shall be  punishable by | shall be punishable by fine in the
imprisonment for a term of | amount of four hundred to nine
between three and six years | hundred tax-exempt  minimum
concurrently with deprivation of | incomes of citizens, or by detention
the right to hold certain | for a term of up to six months, or by
positions, or to engage in certain | imprisonment for a term of three to
activities, for a term of up to | six  years, concurrently  with
three years and with fine in the | deprivation of the right to hold
amount of five hundred to one | certain positions or engage in certain
thousand tax-exempt minimum | activities for a term of up to three
incomes of citizens.. years.

As could be inferred, the legislator differentiated responsibility for abuse of office

by the criterion of belonging the official to public or private law entity.

But we consider this differentiation inappropriate and unsubstantiated because of a
number of reasons such as:

1) Criminal Code of Ukraine was supplemented by art. 364-1 to implement the
United Nations Convention against Corruption [2], namely according to Art. 12, each
State Party shall take measures, in accordance with the fundamental principles of its
domestic law, to prevent corruption involving the private sector, enhance accounting and
auditing standards in the private sector and, where appropriate, provide effective,
proportionate and dissuasive civil, administrative or criminal penalties for failure to
comply with such measures.
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However, to our opinion, with the purpose of fulfilling the Convention it was
enough to clarify the rule regarding the criminal liability for official abuse precisely in
the private sector, because in the Convention does not provide for different penalties in
the public and private sectors in this context, as it is described in Art. 364-1 of the
Criminal Code of Ukraine.

2) Such differentiation is inconsistent. For example, in chapter XVII of the Criminal
Code Ukraine criminal responsibility is differentiated by criterion of belonging to the
officer of a entity of public or private law. However, in Chapter XVII of the Criminal Code
of Ukraine only general rules are contained. They provide criminal responsibility for abuse
of office. In other chapters of the Criminal Code of Ukraine there are many special rules on
them, in which criminal responsibility for such criteria’s is not differentiated. For example:
in art. 172 Criminal Code of Ukraine «Gross violation of labor law» criminal responsibility
for such criteria’s is not differentiated. Art. 173 Criminal Code of Ukraine «Gross violation
of an employment contract» contain one more non-compliance, because the disposition of
this article states: «Any gross violation of an employment contract by any official of an
enterprise, institution or organization regardless of their type of ownership...», namely here
an enterprise, institution, organization are classified by the form of ownership at that time,
when in art. 364 and 364-1 —by the form of creation. In fact, according to p. 2, Art. 81 Civil
Code of Ukraine [4], legal entities shall be divided to the legal entities of the Private Law
and those of the Public Law. Legal entity of the Private Law shall be organized on the basis
of constituent documents according to Article 87 Civil Code of Ukraine. Legal entity of the
Public Law shall be established by the regulatory Act of the President of Ukraine, the state
power authority and the power authority of the Autonomous Republic of Crimea or the
local self-government body.

The same inconsistency is in Art. 175 Criminal Code of Ukraine. Responsibility is
not differentiated in all articles containing aggravating circumstances «through abuse of
office position», «a person with abuse of office», «officer» and etc.

2) As we know, public relations concerning the correct activities of public
authorities, local governments, their staff, enterprises, institutions and organizations
irrespectively of ownership forms, persons providing public service are attributed to the
generic object of criminal offenses in office.

Yet, as we see it, correct activities of public authorities, local governments, their
staff, enterprises, institutions and organizations irrespectively of ownership forms is not
an end in itself of Unit XVII of Special part of Criminal code of Ukraine. First of all,
human rights and legally protected interests are protected in law-governed state. Thus,
committing a service offense, the offender harms not only the right of the enterprise,
institution or organization, but the one of a person (citizen), for which the official
performs his powers. Human rights must be guaranteed the same regardless of whether
that person interacts with the public official or employee of the private sector.

3) Continuing p. 2 it should be noted that in law-governed state, where all the
property rights holders shall be equal before the law as provided by Art. 13 of Ukraine’s
Constitution [1], undertaking of inappropriate activities by public enterprises, institutions
and organizations more important than the activities of private enterprises, institutions or
organizations is not deemed to be correct.

Establishing lower criminal responsibility for officers of private law than for officers
of public law, we are privileging abuses committed by officers of private law, which is
unacceptable, because any abuse negatively impacts human rights, freedoms and legally
protected interests.

Today, many companies created by administrative act of the President of Ukraine,
state authorities, authorities of the Autonomous Republic of Crimea or local government
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are corporatized and act on the basis of statutory documents in accordance with Article
87 of the Civil Code of Ukraine. Therefore, in modern terms the boundaries between
enterprises of private and public law are rather blurred.

Also many holdings, corporations and groups etc. consist of various by form of creation
entities, and they are working for the one outcome and follow the same principles.

Thus, by its nature, official abuses committed by public law official and abuses
committed by private law official, is identical.

In this context, we consider to highlight the most common and necessary signs of
abuse committed by officials and persons who provide public services, such as:

1) abuse is committed within the competence.

Powers which are used must necessarily be enshrined in the legal act or individual
act as officer powers;

2) abuse is committed with help of special powers.

A person can abuse only those powers, opportunities which are given for realization
its activities and which is not her natural rights or opportunities;

3) abuse violates the proper activity of such person;

The abuse are actions, contrary to the rules laid down for undertaking of certain activities.

4) to leverage from it for themselves or others is the goal of official abuse.

5) abuse corrupts of public authorities, local governments, their staff, enterprises,
institutions and organizations irrespectively of ownership forms.

6) abuse harms person (citizen) rights and legally protected interests.

As we have already noted, correct activities of public authorities, local governments,
their staff, enterprises, institutions and organizations irrespectively of ownership forms is not
an end in itself of Unit XVII of Special part of Criminal code of Ukraine. First of all, human
rights and legally protected interests are protected in law-governed state. Thus, committing a
service offense, the offender harms not only the right of the enterprise, institution or
organization, but the one of a person (citizen), for which the official performs his powers.

According to the p. a Art. 2 of Convention «Public official» shall mean: (i) any
person holding a legislative, executive, administrative or judicial office of a Signatory,
whether appointed or elected, whether permanent or temporary, whether paid or unpaid,
irrespective of that person’s seniority; (ii) any other person who performs a public
function, including for a public agency or public enterprise, or provides a public service,
as defined in the domestic law of the State Party and as applied in the pertinent area of
law of that State Party; (iii) any other person defined as a «public official» in the
domestic law of a State Party. However, for the purpose of some specific measures
contained in chapter II of this Convention, «public official» may mean any person who
performs a public function or provides a public service as defined in the domestic law of
the State Party and as applied in the pertinent area of law of that State Party.

To our opinion, Convention emphasizes on the functions performed by the officer.
This means that the differentiation of criminal responsibility for official crimes should be
made by function performed by the officer. Therefore, abuse of official position by an
official of public law and abuse of official position by an official of private law have the
same legal nature, character and degree of public danger. Thus, in our opinion, the same
criminal responsibility should follow the abuse. Officers, which perform organizational
and directing functions or administrative and economic functions and which are not
authorized to perform state or local governing functions should be responsible for abuse
of office. Sanction for individuals carrying out organizational and directing functions or
administrative and economic functions in enterprises, institutions and organizations of
state and municipal property, and in private enterprises, institutions and organizations



M.-M. Yatsynina
ISSN 0136-8168. BicHuk JTbiBCbKOro yHiBepcuTeTy. Cepis topuandHa. 2016. Bunyck 63 177

must be the same. To our mind, the responsibility for the abuse of power (authority)
should be provided by another article of the Criminal code. We consider, such abuse has
a higher level and degree of public danger. Subjects of abuse of power (authority) are
individuals who in accordance with the Law «On prevention Corruption» are authorized
to perform state functions or the duties assigned to local government.

As for the abuse of power by persons who provide public services, we believe that
the legislator properly established criminal responsibility for abuse of power by persons
who provide public services, and this differentiation is justified, because it concerns other
type functions.

From these facts, one may conclude that the responsibility of the officials should
be differentiated according to the functions they perform, thus criminal responsibility
for abuse of authority, and criminal responsibility for abuse of office irrespectively
of ownership forms of enterprise, institution, organization should be established
separately.
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JIAPEPEHIIALIISA KPUMIHAJBHOT BIANNOBIJAJIBHOCTI
3A CJIYXKBOBI 3JI0OBX KXNBAHHA 3A KK YKPAIHHA

M.-M. Auunina
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e-mail: martamsy@gmail.com

HocnimkeHo npobnemu andepeHuiauii KpumiHanbHOI BiANOBIAANbHOCTI 3a CnyXO0OBi
3MOBXUBAHHSA, KpuTepii AudepeHuialii  KpumiHanbHOI  BignoBiganbHOCTI  3a  CnyOoBi
3MOBXWMBaHHA nicna BHeceHHs 3MiH Ao KK Ykpainn y 2011 poui 3akoHom Ne 3207-VI Big
07.04.2011. lMpoaHanizoBaHO AOUINbHICTE AMdepeHuiaLii KpumiHanbHOI BigNOBIAANBHOCTI
AocnigXyBaHOI rpynu 3NoYMHIB 3a KpUTEpiaMu, ski BUbpaB yKpaiHCbKi 3akoHodaseub. Takui
aHani3 npoBefeHo, BpaxoBytoun nonoxeHHst KonseHuii Opranisauii O6’egHaHmx Hauin npotu
KOpynuii Ta BUKOPUCTOBYIOYM METO CUCTEMHOIO TIyMa4eHHS! KpUMIHAIbHOMO 3aKOHY.
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MeTogom y3aranbHeHHs BUAINEHO Han3aranbHili Ta HEOOXiAHI 03HaKM 3MOBXUBAHHS, SKi
BUYMHSOTb Cry60Bi 0cobu Ta ocobu, Lo HaaarTb NyGniyHi nocnyru.

3asHaueHo, L0 3a CBOEK NPMPOOOHD 3MOBXUBAHHA CNY>X00BMM CTaHOBULLEM CNyX60BOHO
ocoborw nybniyHOro npaBa Ta 3MOBXUBAHHA MOBHOBAXEHHAMM CNy00BOK 0CO60H0
npvBaTHOrO NpaBa MawTb OAHAKOBY MPaBOBY MpPMpOAY, XapakTep Ta CTyniHb CYCNinbHOI
Hebe3neku, TOMy, Ha Hawy AyMKY, 3@ TaKi 3MOBXMWBaHHS Mae OyTu BCTaHOBMEHa OAHAaKOBa
KpMMiHanbHa BignoBiganbHicTb. Ocobu, sKi BUKOHYKOTb OpradisauinHo-posnopsaayi  abo
agMiHicTpaTUBHO-rocnoAapchbki MYHKUiT i MPU LbOMY HE € YNOBHOBa)KEHUMW Ha BWKOHaHHSA
dyHKUIn gepxaBn abo MiICLEBOro CamMOBpsiAyBaHHS, MOBWHHI HECTW BignoBiganbHICTL 3a
3MOBXUBAHHSA MOBHOBAXXEHHAMMW, MPU LbOMY KpMMiHanbHa BiAMoOBiAanbHICTb (caHKUig) ons
0cib, Lo BUKOHYIOTb OpraHisauinHo-po3nopsadi abo agmMiHicTpaTMBHO-rocnogapcbKi yHKLUIT Sk
y nignpyemcTBax, ycTaHoBax, opraHisauifx AepXaBHoi Ta KOMyHanbHOI (hopMKU BNAcHOCTI Ta 1
y NignpvemMmcTBax, ycTaHoBax, opraHisauisix npuBaTHoOi (oopMmM BriacHoOCTi Mae ByTn ogHakoBa.

HaronoweHo, Wo BigNoBiAanbHICTL 3a 3MOBXMBaHHA Bragot Tpeba nepenbauynTtn B
iHWIM CTaTTi KPUMIHANbLHOIO 3aKOHY, OCKIMbKM 3MOBXMBaHHA Bragol Mae BULLMIA piBeHb Ta
CTyniHb cycninbHoi Hebe3dnekn. Cyb’ekTammn Takoro 3rMoyvmHy € ocobwu, dki 3rigHo 3i 3Y «[po
3anobiraHHA» Kopynuii € ocobamu, ynoBHOBaXXEHUMW Ha BUKOHaHHA (DYHKUIN AepxasBu abo
MiCLUEBOro camoBpsilyBaHHA. AKLEHTOBAHO yBary Ha TOMY, WO 3aKOHO4ABELb MpPaBUSbHO
OKpPEMO BCTaHOBMB KpMMiHanbHy BiANOBIAANBHICTb 3@ 3MOBXUBAHHA MOBHOBAXEHHSMU
ocobamun, ki HagaloTb nNybmiyHi nocnyrn i Taka gudepeHuiauia € o6rpyHTOBaHO, amke
iAeTbCA NPO IHWWA BUA, PYHKLIN.

Y pesynbTati JOCNiSKEHHS aBTOp MiACYMOBYE, LLO BigNoBiAanbHICTb crnyx6oBuXx Ocib
Tpeba audepeHuioBaTh 3a (PYHKUIAMU, SKi BOHW BUKOHYHOTb, BiAMNOBIAHO AOLINBHO OKPEeMo
BCTAHOBWUTU KpUMiHaNbHy BiAMNOBIOANbHICTL 32 3MOBXWBAHHS Bnagold Ta OKPEMO 3a
3OBXWBAHHS MOBHOBAXEHHSIMMU CIy>K60BOK 0CcOO0H0 HE3aneXHO Bif BUAY OpUanYHOI ocobu.

Kriroyosi criosa: cny6oBe 3MOBXMBaHHS, 3MOBXMBaHHSA Brajolo, 3MOBXUBAHHSA Cryx60-
BWM CTaHOBULLIEM, 3ITOBXUBAHHSI MOBHOBaXXEHHSIMU.
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ITPO PO3BUTOK HAYKU PO AIBOKATYPY
AK CIIEHIAJIBHOI OPU/IMYHOI HAYKH
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BusHayeHo, Lo BMOKpPEMIEHHS Hayku NPO aaBoKaTypy K cnewjanbHOl PUaNYHOT HAayKku €
HeoOXiAHMM Ha cy4acHOMY eTani pO3BUTKY OpUAMCTpYAEHLii. 3'ACOBaHO, WO BUHWKHEHHS Y
CKrnagi NpaBOBOi HayKn OKpPeMoOi ranysi mpo afaBoKaTypy € Hacnigkom o6’€KTMBHMX MpoLeciB
€BONIoLii NpaBo3HaBCTBa, MOTPebM B iHTerpauii NpaBoOBMX HAYKOBMX 3HaHb MPO afBoKaTypy.
Pi3Hi ranysi npaBoBOI Haykv MiCTAITb 3HaHHS, y3aranbHeHHs, igel Y/ NOMOXEHHS, WO CTOCYHOTbCA
afBoKaTypu, afBoKaTa Y aABOKaTCbKOI AiANbHOCTI, NpoTe PO3BUTOK 3HaHb NMPO afBoKaTypy Ta
a[BOKATCbKy LIANbHICT Yy MeXax SIKOICb i3 3a3HauYeHWX Hayk € OOMEeXEeHUM, HEMOBHUM, Yy
NpOoLECi BUBYEHHSI BIACYTHIA CUCTEMHUI NiOXiA.

lMpoaHanizoBaHO TepMIHOMOMYHUIA pan  «a[BOKATOMNOriA», «Hayka npo afaBoKaTypy»,
«afBoKaTCbke NpaBoy», «Teopis agBokaTypu». [1ig TepMiHOM «Teopis agBokaTypu» 3anporo-
HOBaHO MO3HaYaTW HOBi KOHLEMLii BYEHMX Ta MPaKTUKIB CTOCOBHO aaBoKaTypu. Taki KoHuenuii
nignaratoTb 0OGroBOPEHHIO Ta YAOCKOHANEHHIO nepep ixX 3anpoBaKeHHSAM Yy 3aKOHOL4ABCTBO Ta
NPaKTWKy NOro 3aCTOCYBaHHS.

3po6neHO BUCHOBOK, LLIO 3aBAaHHS TEOPETUYHOI YaCTUHM afBOKaToONOrii nonsirae B 4ocnia-
XEHHIi i PO3’ACHEHHI TUX OG’EKTMBHMX MPOLIECIB, AKi MPU3BENW OO BUHUKHEHHS anBoKaTypw,
BM3HaYeHHI 1T CyTHOCTi Ta NPU3HaYeHHs y rpOMagsHCLKOMY CyCrinbCTBi, (DOPMYOBaHHI 1 MOHS-
TiHOro anapaTy Towo. [0NoBHUM HanNPsSIMOM AOCHiAKEHb Y Teopii aaBoKaTypy AOLINBHO BBaXa-
TW BU3HAYEHHS TaknX pauioHanbHUX KPOKIB Y ii pO3BUTKY.

Knroyosi criosa: apBokaTypa, afBOKaT, Hayka Mpo agBokaTypy, a[BOKaTornoris, aaBo-
KaTCbKa AisiNbHICTb.

VY cy4acHOMY CBiTi IHCTHTYT aJBOKaTypH 3aiiMae ocoOnuBe Mictie. DyHKIliS HaTaHHS
npodeciiHOi TPaBHUYOI JIOTIOMOTH € Oe3yMOBHOKO CKJIAJIOBOIO peani3aui‘1' mpaBa Ha
CTIPABE/UTMBHIA CYT, C(bepn 3aXHCTy TPaB Ta OCHOBHIX CBOOOJ JIOIMHY 1 TrpOMa/IHHHA.
3MiHM B OpraHisamii Ta NPOBAa/PKEHHI aaBOKAaTchkoi nmisttbHOCTI B XXI cromitTi, sKi
00YMOBJICHI BUMOT'aMH Yacy Ta MOTpebaMu CyCIILCTBA, BCE OUIbIIE BKa3yIOTh Ha MPaBO-
3aXUCHE TMPU3HAYCHHS aIBOKATYpH, HA ONTHMAJbHICTh BHKOHAHHS CaMe€ aJ[BOKaTaMu
CYCHLUTBHO 3HauyIIoi (GyHKIIT 3 HaJJaHHS MTPABOBOI JOMIOMOTH, Y TOMY YHCIi 0€30MIaTHOI.
Y 3B’SI3Ky 3 MM, PO3BHTOK aJBOKATYPH, aJBOKATCHKOTO CAMOBPSIyBaHHS, BHIIB Ta
rapaHTill aJBOKATCHKOI AISUIBHOCTI HE MOXKE OyTU XaOTHUHMM abo BUMAAKoBUM. Teopis
MPABOBITHOCHH aJIBOKATIB 3 KJIIEHTAMH, CYyJlaMH Ta IHIIUMH JICP)KaBHUMH OpPTaHAMH, 3
OpraHaMH aJBOKAaTCHKOTO CaMOBPSTyBaHHS Ta 3 KOJETaMH-aJBOKATAMH Ma€ CTaTH HaJIeXK-
HUM HiATPYHTSIM IJIS HOAANBIIOTO PO3BUTKY IHCTUTYTY aIBOKATYpH.

[ToMixk THM, BHOKpEMIJICHHS HayK{ PO aJBOKATYpy HE € OYCBHIHHM (DAKTOM IS
HayKOBIIiB, Oarato (axiBI[iB KPUTHYHO CTaBIATHCS JO KBadi(ikarlii JOCIiIKEeHb 3
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NMUTaHb OpTaHi3allii Ta IISUIBHOCTI aJBOKATYpPH SK IOPUIUYHOI Haykd. BakimBoro
HayKOBOIO MTPOOJIEMOI0, MOXKIIMBO HE J0 KIiHIIA e YCBIIOMJICHOIO B aJJBOKATOJIOTII, €, HA
HAIIl TIOTJISIN, 3’ICyBaHHsI CyTHOCTI 3HAaHb MPO aIBOKATYpPY, MUTAHHS MPO T€, YA € BOHU
BHHSTKOBO MPHUKJIATHIMH, Ta SIK HACTIJOK, Y4 MOXKHA B3arajii BBa)KaTH aJBOKATOJIOTIIO
MIPUKJIIaTHOIO HAYKOIO.

Hayka mpo ajBokaTypy NpoMIUIa Yy CBOEMY PO3BHTKY SK €Tallll HAKOIMYEHHS
iHpopMmarii, 1i y3aranbHeHHs N aHai3y 4YM BUSBICHHS 3aKOHOMIPHOCTEH, Tak 1 Ha
ChOTOJ/IHI BOHA TPOJIOBXKYE CBill PO3BHTOK 3aBISKHU Mpalli TAKUX y4eHHX, sk M. Apa-
kensiH, B. onuapenko, T. Bapdomomeera, 5. 3eiikan, M. [Toropeupkwii, O. CBSTOIb-
kuid, O. Cuneokwuii, /1. @ionercekuii, C. @ypca, O. SHOBchKa Ta 6araThoX iHIIMX. [IpoTe
BIJICYTHICTh KOMITJICKCHUX JOCHIDKCHb IMPO CUCTEMY HAyKH, 30KpeMa aJBOKaTypy,
BKa3zye Ha HEOOXITHICTH ITOJAJBIIOTO0 PO3POOJICHHS IOKTPUHAIBHUX IMOJIOKEHb Y
3a3HAUYCHOMY HATPSIMI.

MeToro CTaTTi € BUCBITIICHHS HEOOX1HOCTI BUOKPEMIJICHHS HAyKH PO aJIBOKATYPY
K CIIeliaJIbHOI PaBOBOT HAYKH, 3’ICYBaHHS CyTHOCTI 3HaHb NP0 aJIBOKATYpY.

VY ropuanuHii JiTepaTypl HaAyKy Mpo aaBOKATypy (aIBOKATOJIOIiS) OKPECIEHO 1 K
ClleliajJIbHy Trajly3b NMPABOBOi HAYKH, IPEIMETOM SIKOi € Teopis, YSABJICHHS Ta iiei mpo
a/IBOKaTypy ¥ aJlBOKaTChKy AiSNIBHICTD, PO 1X BUHUKHEHHS, ICHYBAaHHS Ta PO3BHUTOK [1,
c. 347]; 1 Ik CycniibHY (FOPHIUYHY) HayKy PO 3aKOHOMIPHOCTI BUHMKHEHHS, PO3BUTKY,
(YHKIIIOHYBaHHS aJBOKaTypH, ii cyTi, BUIU Ta (OpMax yTBOPEHb AiSIBHOCTI aJBOKATIB
[2, c. 129] uyu cycminbHy (FOPHUAWYHY) Trany3b 3HaHb MPO 3aKOHOMIPHOCTI BHHUKHEHHS,
CTaHOBJICHHS, (DYHKIIOHYBaHHS Ta MOJANBIIOTO PO3BUTKY aJBOKATYpPH 3 METOIO
BHKOHAHHS HAWBHIIOI COMLIANBHOT MiCil JIep)KaBH, CIIPAMOBAHOI Ha CHPHUSHHS 3aXUCTY
mpaB, cBOOOJT 1 3aKOHHUX IHTEPECIB TPOMAISIH YKpaiHH, iIHO3EMHHUX TPOMaJIsH, 0cio 0e3
TPOMAJISTHCTBA, & TAKOX FOpUANYHUX ocib [3, c. 13].

BrHUKHEHHS y CKJIa[i MpaBOBOi HayKW OKPEMOI HAyKH PO AJBOKATYPY € HiUUM
IHIIMM, SIK HACJIiJKOM O0’€KTMBHMX IPOIECIB €BOJIIOLII MpaBOBOi Haykd, MOTpedu B
iHTerpanii MpaBoOBUX HAyKOBUX 3HAHb NP0 aJBOKATypy. Pi3Hi ramysi mpaBoBOi HayKu
MICTSATh 3HAHHS, y3arajJbHEHHs, ifjel YU IMOJIOKCHHS, 10 TaK YH IHAKIIE CTOCYIOTHCS
aJBOKAaTypH, aJIBOKaTa YW aJBOKAaTChKOI AisibHOCTI. Taki 3HaHHA NpPUTAMaHHI fK
3araJibHOTCOPETHYHUM IIPAaBOBHM HAayKaM, 30KpeMa, Teopii JAepikaBu i mpaBa (HANpHK-
Jaj, TOJIOXKEHHS IMPO a/JBOKATYpy SK IHCTHUTYT I'POMAJSTHCHKOIO CYCIIIBCTBA), TaK i
rajly3eBUM IPaBOBHM HayKaM, 30KpeMa, KOHCTHTYIIIHOMY TpaBy (IOJOKEHHS IIOIO
KOHCTHTYIIIHI OCHOBY OpTaHi3allii Ta JisTIbHOCTI aJJBOKATypH), KPUMIHAJILHOMY TIPOIIe-
cy (HayKoBi 3HaHHS PO BHKOHAHHS aJBOKATOM (PYHKIIT 3aXMCTY BiJ OOBHHYBaueHHS Y
CyJIi TOIIIO) Y IUBUTLHOMY IpOIieCy (HAyKOBI ITOJIOKEHHS 010 BHKOHAHHS aJ[BOKaTaMHU
MpenCcTaBHUIBKOI (yHKIiT) Tomo. [Ipu mboMy, pO3BHUTOK 3HAHb PO aTBOKATYpy Ta
aJIBOKATChKY AISUTBHICTh Y MEXKaxX SKOICh 13 3a3HAYCHHUX HAYK € 0OMEXECHUM, HETIOBHUM,
MpH iX BUBYEHH] BiICYTHIA CUCTEMHUH MiaXiI.

Y dinocodii minkoM 0OOIPYHTOBAHO BHUHMKHEHHSI KOMIUIEKCHHUX HAyK MOSICHIOETHCS
00’€KTHBHOIO HEOOX1THICTIO IHTETpallii PO3PI3HEHHUX Yy MEXaX OKPEMHX HAayK 3HAHb HA TOMY
YM HIIOMY CTYTICHI iX po3BUTKY. Konu jxojlHA 3 iICHYFOUHMX HAYK HE MOXKE BUCTYIIUTH SIK
1HIL[IaTUBHA 11010 00’ €/JTHAHHA NIEBHOI CUCTEMH 3HaHb, BUHUKA€ HEOOXITHICTh Y BUHHUKHEHHI1
HOBOI KOMILTIEKCHOT HayKH [5, ¢. 108—110]. Came Taki 3aranbHi epeyMOBH JIEXKaTh B OCHOBI
3apOIPKEHHS i HAYKH TIPO aIBOKATYPY, aje 10 IIHOTO BapTO JOIATH i BENMKY POJTb aIBOKATIB
y 3aXUCTI TpaB TPOMaAsSH Ta FOPUIMYHHX OCi0, IO TOB’SI3aHO 3 JEMOKPATH3AIIIEI0
CYCIUTbHUX BIIHOCHH, pehOpMYBaHHSIM MPABOBOI CHCTEMH B YKpaiHi TOIIIO.

[Tpw aHami3i TepMiHa «aJIBOKaT» aKIIEHTOBAHO yBary Ha HOTO MPaBOBOMY CTATYCI, STKUMA
IPYHTYEThCS K Ha (DYHKI[IOHAIBHUX, TaK 1 opraHizauiiiHux 3acaaax. Ilormsyy Ha agBokara 3
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0OKy CYCHUTBHHX BHUMOT a00 THX HaJliif, sSKi Ha HBOTO ITOKIIaJa€ KIEHT, He 30iracThcs 3
BUMOTaMH 3aKOHOJIABCTBA, SIKI BUCYHYTI JIO0 CTaTycy aJBokara y pi3Hi yacu. [lopiBHIOI0UH
BUMOTH IO CTaTyCy aJBoKara B YKpaiHi i3 aHAJOTIYHMMH BHMOTaMH JO aJBOKaTa B
3apyOiKHUX KpaiHax, HEBR)KKO MOMITUTH iCTOTHY BIJIMIHHICTB Y MiIX0Aax 10 (hOpMyBaHHS
Takoro crarycy. Omke, HE 3aBXIM MOXKHA TOBOPHTH TPO peajbHy BiINOBiIHICTH Tpode-
CIHHMX SIKOCTEl aJIBOKaTa HOro BHCOKOMY CTaTycy, SKOTO OYIKYE CYCIUIBCTBO 1 SKHH
OKpECIIOI0Th HaykoBLi [4]. HeonHO3HAUHICTE Y MiAXOJax O BHUPIIIEHHS OJHOTO MUTAHHS
MIPUPOJTHO MOPOKYE TICBHUI 1HTEpeC Y HayKOBIIIB, ajle B aJIBOKATYpl TAKUX IHTAHb JIyXkKe
0arato 1 BOHM B3a€MOIOB’si3aHi. JIJIsI TIPOBEIEHHS CHCTEMHOTO AaHAN3y BiAMOBIIHOI
iH(opMaLlii I10/10 aIBOKATypH BiH Mae BigOyBaTHCS B MEXax MEBHOI ray3i MPaBoBOi HAYKHU.

Sk 3a3nauuB 0. JIyG1es, comiaabHO-IIPaBOBI 3HAHHS PO aBOKATypy HA ChOTOAHI
ICHYIOTB 1 pO3BHBAIOTHCS SIK TIOPIBHSAHO ITITICHA HAYKOBA CHCTEMA, 1[0 BXOAMTD y HIHPIITY
chepy BUBYCHHS 3aKOHIB JKHTTS JACp)KaBH, IpaBa, CYCIHIJIbCTBA 1 JIFOMWHHU. €IHICTH
MaTepiaJbHOTO 1 JYXOBHOTO SIK y JIep)KaBi, TaKk i B IpaBi B3araji Ja€ IMiJCTaBU
CTBEPIXKYBATH, 110 € TaKe TOETHAHHS B KOHKPETHUX (POpMax MPOSIBY KOKHOTO, 30KpeMa
i B anBokatypi [6, c. 9].

TepMiH «aJBOKATOJIOTIsN», TKUH BUKOPUCTOBYETHCS Y HAYKOBIH JIiTepaTypi, Ha Hall
MOTJISI, € JIENO I'POMI3JIKIM, OCKUIBKM HOTO JIEKCHYHA CTPYKTYpa IMOEIHYE JIATHHCHKY
(advocates — TOH, KOTO 3ampocuid, advoco — 3ampollyro) Ta rpeusky (logos — cioBo,
BUCHHS) MOBH. AJIe TaKWil TepMiH B)Ke YBIHIIIOB 0 HAYKOBOI TEPMIiHOJOTIYHOI 0a3H i
3MIHIOBaTH HOTO HEAOIIBHO, OCKIJIBKH BiH SIK CIEIialibHE TIOHATTS, MaOyTh, € KpaIluM,
AHIDK 3arajibHe MOHATTS «HAYKa PO aIBOKATYPY».

Bapro BU3HATH, 110 MOBHU CBITY TICHO MO€AHAHI MK c00010. KoxkHE TOCSTHEHHS y
HayKOBO-TEXHIYHOMY IpOTrpeci B OJHIM KpaiHi y CydacHHX yMOBax He3abapoM CTae
JIOCSATHEHHSM YCi€ JIF0JICHKOT IMBLITI3AIIIT, 10 TTOTpeOye BNPOBAHKEHHS HOBOT'O TEPMiHA
Yy MOBY, HOCIi IKOi 3pOOMIJIM BiAMOBiHE HAYKOBE BIJKPUTTS, a TAKOXK CTaBUTh MUTAHHS
mpo TepelaHHs TepMiHa HOCisM iHmmMX MoB. He B ycix BHUmMajkax Ie BIA€ThCS
peatizyBaTH 0e3 3a1103MUeHHS iHIIOMOBHHX CIIiB.

HemoxmBo ysiBUTH cO01 CydacHY HAyKOBY JICKCHKY i 06€3 BUKOPHUCTaHHS TPEIbKOi
Ta JTATUHCHKOI KIacHuHUX MOB. HaykoBiil TepMiHOJIOTii MpUTaMaHHi c10Ba, sIKi HOOYRO0-
BaHO 3 I'PEKO-JIATUHCHKUX E€JIEMEHTIB, y TOMY YHCIi TaKi HOBI TEpPMiHM yTBOPIOBAJIU Ta
YTBOPIOIOTH HAaBiTh A1 aOCOJIOTHO HOBHX IIOHATH, HEBIIOMHX 32 AHTHYHHX YaciB.
[IpoTe anbTepHaTHBHUM BapiaHTOM, Ha HAaIly TYMKY, € BHKOPHCTaHHS CHHOHIMIYHHX
TEPMiHY «aJIBOKATOJIOTISH» CIIOBOCIIONYYEHb «TEOpis aJBOKAaTYpu» abo «HayKa Npo
aJIBOKATypy», «aJBOKATChKa HAyKay.

VY cydacHii HayIli TEpMiH «Teopis» (BiJl rpenbKoi Oempio — po3TiIs, TOCHTIIKEHHS)
pO3yMitOoTh sK: 1)JIOTiYHE y3araJlbHEHHS JOCBIiNy, CYCIIJIBHOI TNPAKTHKH, SKE IPyH-
TYETHCSI Ha TIIMOOKOMY TIPOHMKHEHHI B CYTh JOCIIJDKYBaHOTO SBUINA T PO3SKPHBAE HOTO
3aKOHOMIPHOCTI; 2) BUEHHsI PO MEBHY CYKYIHICTh SIBMII, T'aly3b 3HAaHb, CTBOPEHE HA
IMIJICTaB] TAKOTO y3arajJbHEHHS; 3) CYKYITHICTh y3aralbHEHUX TOJI0KEHb, SKi CTAHOBJIATh
MIEBHY HAayKy YW O3/ HayKku; 4) 3arajibHi 3acaJ NEBHOI HayKH, peMeciia, a TaKOX
abcTparoBaHe 3HaHHS 1MX 3acajl; 5) CYKYIHICTb MOTJIA/IIB, CYIKE€Hb KOT0-HEOYIb, 3 AKHX
BUIUIMBAIOTH MICBHI MIPABUJIA TOBEIHKH.

OTXe, Teopilo aJBOKATYpPH TEPMIHOJOTIYHO MOKHA MOTEHI[IHHO 3aCTOCOBYBATH
TOPSIZ 13 «HAYKOIO TIPO aABOKATYPY», «aJBOKATCHKOIO0 HAYKOIO» Ta «aIBOKATOJIOTIEION.

JlolinbHO 3BEpHYTH yBary W Ha Te, 110 B IOPHIWYHINA JIITEpaTypl TaKOX BUKO-
PHUCTOBYIOTh TEPMIH «aJIBOKaTChke mpaBo» [7, c. 108—110]. OgHak aBTOpP KPUTHYHO
CTaBHUTHCS JI0 3aCTOCYBaHHS TAKOTO TEPMiHA depe3 Te, IO MOHATTS «IIPaB0» BHKOHYE
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OaraTo(yHKI[IOHAIBHE HAaBaHTA)XCHHS, TOMY IIO3HAYCHHS Trajxy3edl MpaBoBOi HAyKH
TaKUM TEPMIHOM HE 3aBXJW BBAXKAIOTh KOPEKTHHM. 30Kpema, 0arato IMpoIecyalliCTiB
BiJiIIUIN BiX 3aCTOCYBaHHS IIbOTO TEpMiHA MpPU MO3HAYCHHI MPOLECYAIbHUX rary3en
MPaBOBOI HayKu. PaHillle MOCTYroByBaIKCs MOHATTAM «IUBIIBHE MPOIECYATBHE IPABOY,
a Temep Bce OLUIBIIE 3aCTOCOBYIOTH TEPMIH «IMBUIBHHMN TIPOIEC», SKUH € 3HAYHO
KOPOTIIMM 1 ONTUMAJIBHUM 1 OJTHO3HAYHOTO CHPUHHSATTS MPOIECYATbHOI isTTbHOCTI
CyIy Ta IHIIMX YYaCHUKIB CYJOYHMHCTBA 3 PO3MNISLY Ta BUPINICHHS IUBUILHHUX CIIPaB.
OxpiM TOro, 3 OISy Ha crerudiky MOCIiIXKYBaHMX NPEAMETIB IEBHI raily3i HayKu
MalTh 1 BJIacHy crenu(piky B Ha3Bi, HANpPHUKIAA, TEPMIH «CYIOYCTpi» IO3HAYAE
opraH13au1HHy CTPYKTypy CYZOBOI BIalu B VYxpaini. Taka cama ckimamoBa HasBHA i B
anBokarosorii. Came 3 IUX MiACTaB BapTO BU3HATH, IO € HEKOPEKTHHM HAa3MBATH
MIUTaHHS, SKiI CTOCYIOTECS OpTraHizallii aJBOKaTypH, aJBOKaTCHKIM IPaBOM.

3HavHa KUIBKICTh HAYKOBIIIB BH3HAE, MO I HAyKa XapaKTEPU3YEThCs OUIbINE SK
npuknagaa [8, c. 132; 9, c. 134]. Hanpuknax, A. ParyimiH 3a3HauyuB, 110 TCOPETHYHI
HayKW BiPI3HAIOTHCS BiJl MPUKIAIHUX, HAcaMIIepel, TUM, 1[0 OCTaHHI CIIPSAMOBaHI Ha
HayKoOBe 3a0e3MeUeHHs] MPAKTUYHOI AisUIBHOCTI. BpaxoByroud Iie, Ha WOro IyMKY,
aJIBOKATOJIOTiI0 MOTPiOHO BIAHECTH A0 NPUKIAJHUX IOPUAWYHMX Hayk [§, c. 132].
Takuii BUCHOBOK A. ParymiHa, MOXJIUBO, OyB 3yMOBIICHHH TaKOX THM, IO, SK
3a3Hauae P. MenbHUYEHKO, OCOONMBICTIO HAyKH, fKa BHBYAE aJBOKaTypy Ta
aJIBOKAaTChKY JiSUTBHICT, € Ta 00CTAaBMHA, IO TPATUIIINHO HEIO HA JOKTPUHAIBHOMY
PIBHI 3aiiMarOThCS KOJHIINHI Y TPAKTHKYIOUi aJBOKATH, SKi BXKE YCIHIIIHO MPOSBUIH
cebe y miit cdepi [10, c. 21], axi OGiiblle, Ha HAII MOTIIA, CXHIbHI BBRXXKATH aJIBOKATO-
JIOT1FO TIPUKJIATHOI HAYKOIO.

[MoMix TiM, 3 TBEpPKEHHSM TIPO MPUKIATHAN XapaKTep aJBOKATOJNOTI] OAHO3HAYHO
MTOTOJIATHUCS HE MOJKHA.

Hacammepen, nuTanHs momo po3MeXKyBaHHS (yHIaMEHTABHUX Ta MPHKIAIHIX HAYK
HA CHOTOJTHI € IOCUTh CYMePewWIMBUM Ta yMOBHUM. [loTpiOHO moroautucs 3 P. benkinum, 1o
3 PO3BUTKOM iHTerpamii Ta audepeHwianii 3HaHHS MOALT HAyK Ha (DyHAaMEHTaJbHI Ta
MPUKIIAJH], SIK Ha TEOPETUYHI Ta MPAKTHYHI (UM eMIipuuHi) Ha0yBae BUHATKOBO YMOBHOTO
3HaueHHs [11, c. 172] 1 3 MM MOJI0KEHHSAM MOXKHA a0COTFOTHO MOTOTUTHUCS.

JlopeyHo 3a3HAYMTH, 10 CHOTOJTHI B3araji B&YKKO YSIBUTH SIKYCh HayKy, sika O Ha OCHOBI
Ii3HAHUX 3aKOHOMIPHOCTEH! He JaBaja O HiSKMX IHCTPYMEHTIB JUIs IEPETBOPEHHS AifiCHOCTI,
a MicTuia 0 JIIIE TEOPETUIHI KOHIICTIIIIT Ta IMoJIoKeHHS (OyI1a O IiIKoM (DyHIaMEeHTAIBHOIO)
[12, c. 145]. | HaBnaku, MaibKe KOXKHA HAyKa Ma€ SIK CBOIO TEOPETHYHY YaCTHHY, 3aBIaHHSIM
SIKOT € TI3HAHHS Ta TOSICHEHHS OO’€KTHBHOI JIMCHOCTI, BHSBIICHHS 3aKOHOMIPHOCTEH,
(hopMyBaHHS KaTeropili i IOHSTH, TaK 1 MPUKIAAHY ii YacTHHY, SIKa MiCTHTh PEKOMEHAITIT 3
MTOKPAIIEHHS TOTO YH HIIOTO Pi3HOBUY TPAKTUYHOT JiSTTBHOCTI.

Hayky mpo anBokaTypy MOKHa CHIpPHHMATH SK CYKYIHICTH iHQoOpMarii, je Bxe
ckJaBcsi 0a3uc — BiJIMOBIIHE 3aKOHOJABCTBO Ta 3arajbHOBIIOMi CIIOCOOM 3aCTOCYBaHHS
HOro HOpM, a TaKOX TEOPETHYHY CKJIAOBY, B SIKiii BUCYHYTO HOBIi TillOTE3H, MO3HMIIT
HayKOBIIIB TOMLIO. AJie HECMo/AiBaHi MOrIAaM (axiBIiB Ha 3arajibHOBIIOMI MOJOKEHHS
3/1aTHI CIIPOBOKYBaTH AUCKYCIi Ta MEPEOCMMCIECHHS Ha HOBOMY PiBHI HaBiThb MPOCTUX
MUTaHb. 3 IMX [PUYMH aBTOP 3arajoM KPUTUYHO CIPHHMAE TOMAIT HAYKH Ha JBI
YACTHHH: TCOPETHUHY Ta MPUKIIA/IHY.

VY mam yac YkpaiHa Bifpi3HSETHCS BiIl MEPEBAXKHOI OUTBIIOCTI PO3BHHEHHUX KpaiH
OypXJIMBHM 1 HE 3aBXKOH IMepeadadyBaHNM PO3BUTKOM CYCHUTBHHX BiHOCHH, KOJNH B
pe3yabTaTi PEBOMOMIMHUX TOJINA IIBHIKO 3MIHIOETHCS 3aKOHOJABCTBO, TOOTO TPHK-
JIajHa, Ha Halll OIS, YacThHa iHopMmartii. [Ipu 1ipoMy, Ha KaJib, HAYKOBIII HE 3aBXKIH
BUYACHO pearyroTh Ha MPOIO3UIIIT 100 BHECEHHS 3MiH J0 TOTO YM IHIIOTO HOPMATHB-
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HOTO aKTy, a Ie TPU3BOJUTH O IIBHIKOI 3MIHH 0a3ucCy IMEBHOI HayKH. 3 OTIIAY Ha IIe €
HarajibHa MOTpeda MiICHIUTH JOCHITHHUIBKY CKJIaJ0BY HAayKHd IPO aJBOKATypy Ta
3po0UTH PO3BUTOK BIATOBIIHOIO 3aKOHOJABCTBA OOIPYHTOBAaHHM 1 IepeadadyBaHUM,
100 3acTeperTy BiJ MOJANBIINX AOBOJI YaCTO HECIOAIBAaHHUX IOIIYKIB 3aKOHOTBOPIIIB 1
€KCIIEPUMEHTIB y IPaBOBiH IIOLIHHI.

TeopeTnuHy a0 MOCHIIHUIBKY YaCTHHY HAYKW CTaHOBJISATH JOCHTIPKEHHS BUYCHHX,
SKi TIONOBHIOIOTh LUISIXOM HAIMCaHHS HAyKOBUX CTaTei, YHCICHHUX zmcepTauiI?I
[13; 14; 15; 16; 17], MOHorpa(l)u/I Ta IHIIUX POOIT, L0 aHATI3YIOTh Ti UM 1HIII HpO6J'[eMI/I
ansokatypu. Ha Harm morysz, iz TCleHOM «TEOopis aIBOKATypH» BapTO MO3HAYATH HOBI
KOHIICTIIii BUCHHX, MPAKTHKIB, SKi [e HE 3HAWIUIN CBOTO HIMPOKOTO 3aCTOCYBAHHSA 1
TakKUM CHocoOOM BiAMeXyBaTH iH(OpMaIio, sSKy Tpebda IMUPOKO Ta KPUTHYHO
00TrOBOPIOBATH, YIOCKOHATIOBATH TEPE]] 3aITPOBAPKEHHIM BiIIOBITHOTO 3aKOHO/IaBCTBA
Ta MPAKTUKU HOTO 3aCTOCYBAHHSI.

OTmxe, 3aBIaHHS TEOPETUYHOI YACTHHH TOJATAE B JOCTI/DKCHHI 1 PO3’SCHEHHI THX
00’€KTUBHUX NPOLECIB, SIKI MPU3BEIH 10 BUHUKHEHHS aBOKATypH, BU3HAUCHHI i CYTHOCTI
Ta MPU3HAYCHHI Y IPOMAJSHCBKOMY CYCHIIBCTBI, (POPMYJIFOBAHHI il MOHATIHHOTO amapary
TOIO. AJIe TOJIOBHUM HANpPSIMOM JOCIIDKEHb y cdepl Teopii aaBOKaTypH BapTO BBaXKATU
BU3HAYEHHS TaKMX palliOHAJIBHUX KPOKIB Y 1i PO3BHTKY, IO MalOTh MOJIMIIIUTH OXOPOHY i
3aXHCT MpaB TPOMAJIIH Ta IOPUAMYHHUX OCIO TOIIO. 30erMa TYT MOXKE WTHCS NPO ymoc-
KOHAJICHHS 3aKOHO/IaBCTBA, SIKE BIUIMBATUME Ha JiSUTbHICTD a/IBOKATIB.

[Hmmit G ctabinmpHUi 010K 1H(GOPMAIi — IIe HOpMaTHBHA YaCTHHA aIBOKATOJIO-
rii, 0 CTAHOBHTH CYKYIHICTh HOPM 3aKOHOIABCTBA, SIKUM OIEPYIOTh HE TUILKH
MIPAKTHKH, a i yaeHi. st ocraHHIX HOpMaTHBHAN OJI0K iH(OpMAIlii cTae mpeaAMeToM s
aHa3y 1 BUPOOJIEHHS MPOMO3MIKA Mmoa0 Horo onrtumizaii. Tox, Mporec po3BHTKY
HayKW HECKIHYCHHUH, TOMY i aJ[BOKATOJIOTisI HE MOKE CTOSATH HA MICITi.

TeopeTnuHO YCBIIOMIICHA aJIBOKATypa, 3a 00rpyHTOBaHMM TBepLkeHHsM 0. JTyoOmmesa,
MIO€THAHA 3 MPAKTHKO0 O€3M0CePEIHBO Yepe3 KOHKPETHY poOOTY aBOKATIB 1O BIAOBIIHUX
CIIpaBax, a 3HAHHS NP0 AJBOKATypy HECYTb y €00l METOJOJIOTIYHY OCHOBY BHUpILIECHHS
MEBHUX 3aBJaHb MPAKTUKYIOUMMHU afiBoKaTtamu [6, c. 12]. 3Biacu mMoxHa Oyno O 3podutn
BHCHOBOK TIIpO Te, L0 NPHKJIaJHA YacTWHA aJBOKATOJOri Mae CBOIM 3aBJaHHSIM
copmynroBaTH TPOMO3MIIT 3 TOKPAIEHHS SK aBOKaTChKOI MpaKTHKH, IOB’S3aHOI 3
BUKOHAHHSAM aJIBOKaTaM{ DIi3HUX (QYHKLIH — 3aXUCTy Yy KpUMIHQJIBHUX CIIpaBax,
MIPE/ICTABHMIITBA IHTEPECIB Y PI3HUX CYAOBHX TpOIecax YW y I03aCyJOBHX TIPAaBOBIMI-
HOCHHAX TOIIO, TaK 1 IJBHIIMTH PIBEHb MISUTBHOCTI aJBOKATYpH SK KOPIIOPATHBHOTO
criBTOBaprcTBa. [IpoTe 11e 3aHaTO MPOCTHIA BUCHOBOK, OCKLUTLKHU NMPAKTHUKYIOUI FOPUCTH TaK
caMo 30aradyroTh TEOpIrO, SK 1 TEOPETHKH NpakTUKy. [IpoBamsdu 3axucT abo MpeicTaB-
HUIITBO B CIpaBax aJBOKATH IMOPYIIYIOTh HAWBAXKIMBIII TPOOIEMHI THTAHHS 3 YKHUTTS
CYCIUIBCTBA 1 caMi (haKTH 3BEPHEHHS 10 CYIIB CHMBOJI3YIOTh PO HAWOOIIOUIIT TeMH. Y
TOI1 e Jac aJ[BOKaTH HaJAI0Th BIACHY KBali(hiKallito i 00IpyHTYBaHHS (paKTaM MOPYILICHHS
IpaB, a HAYKOBI JOCTIPKYIOUM CYAOBY NMpPAKTUKY y3arajbHIOIOTh Taky iH(opmamito Ta
BUPOOJIAIOTH HAYKOBO OOIPYHTOBaHI MPOMO3ULIT SIK 32 CIIOCO0aMU BUPIIIEHHS MPOOIEMHUX
MUTaHb, TaK 1 3a 1 CYTTIO.

IlpaBoBa Teopis Mae TPYHTYBaTHCS, SIK MIHIMYM, Ha TPhOX B3a€MOIIOB’S3aHHX
eJIeMEHTaX: TEOPEeTHYHHX KOHIIEMIiAX, HOPMax 3aKOHOJAaBCTBa Ta mpaktuii. [lificHo,
TEOpis MOXKE BKa3yBaTH Ha HEIOJIKH 3aKOHOIABCTBA, MPAKTUKU WOTO 3aCTOCYBAHHS UX
HaBiTh IPYHTYBATHCS Ha aHAJIOTIi 3aKOHYy abo mpaBy. Alle BCe OJHO, TaKi TEOPETHUYHI
rimoTe3n MaloTh BIUIMBATH HA MPaBOBY cucremy YKpainm i cTaBatu 3HApAIAM [t T
TIOJIIMIICHHS, KPIM BUIIAKIB, KOIH HenepeBlpem 1 TIOMMJIKOBI TiNIOTE3H BiATBOPIOIOTH Y
CYCHITFHHX BITHOCHHAX Ta MPU3BOMIATH O 3MiH y 3aKOHO/IABCTBI TOIIO.
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AJIBOKATONOTiSI SIK HayKa BHUKOHYE SK TCOPETHUYHY, Mi3HABAIHHO-CBPUCTHYHY
(hyHKIIIFO, TaK 1 TPHUKIAAHY, CIPSIMOBaHY Ha HABUAHHS CTYJCHTIB, IIOMIYHHKIB aJBOKAT-
TiB, CTXHUCTIB, aJIBOKATIB 1 MiABUILEHHS piBHA iXHBOI KBatidikauii Tomo. TeopeTnyna
YacTHHA aJBOKATOJIOTii MOBMHHA TaKOXX MaTH CTpAaTeriyHi Ta TaKTH4YHI CKJIAJOBi,
Opi€HTOBaHI Ha BU3HAUEHHA MAWOYTHIX NMPIOPUTETHUX HANpPSIMIB PO3BUTKY aJABOKATYpH,
a TaKO)X Ha BUPILIEHHs THX 3aBJIaHb, IKi CTOATH Mepe]] HAyKOI CHOT'O/IHI.

Ampiopi MOXHa CTBEPJPKYBATH, IO JANEKOINIAIHA CTpaTeris MOTpiOHA AJS TOro,
00 PO3BUTOK MEBHOI raly3i MpaBoBOi HayKH BiAOyBaBCs MepeadauceHo i BiMOBIAAB HE
TIIBKY 1HTEpEecaM TIeBHOT TPy (axiBIliB, a i iHTepecaM CyCIiIbCTBA.

Omxe, hopMyIOUH aJIBOKATOJIOTIIO SIK HAayKy, HA HAII TOTJIS, BAPTO OpaTH 10 YBaru
CTpaTeTiYHi HAPSAMH JiSUTBHOCTI aJIBOKATIB Ta aJBOKATCHKOT CITIIBHOTH 1 JOCIIIKYBAaTH
iX y ¢inocodii aaBOKaTONOrI], & TAKTHYHI 3aX0JU MOTPEOYIOTH IIBUAKOIO OOTOBOPCHHS
Ta BUPOOJICHHS KOHCTPYKTHBHHUX PIllIEHb Y TEOPii aBOKATOJIOTII.

Buriepemkaroun 3ayBakeHHS OIOHEHTIB TaKOT CMUIMBOI TilTOTE3H, IO BiIMIHHICTH
MK ¢irocodicro Ta TEOpi€rd aABOKATONIONI HE BiAYyTHA, TOMY camMa KOHLEMIlis
edeMepHa, 1110 3HELIHIOE ii 3HAUeHHs AT HayKH, 3a3HaYMMO, 1[0 TPUBAIMN yac y HayIli
o1 iHpopMarlii BitOyBaBCs 32 HE MEHIII «BIPTYaJIbHUMIY MPUHIMIIAMU: TaTy3b IpaBa,
IHCTUTYT, HOpMa, KOMIUIEKCHI AUCIUIIIIHY, TEOPETUYHI 1 MpUKIaaHi (IpaKTU4Hi) TOLIO,
ajie JIOBOJII 4acTO HayKa 3BOJWJIACS 10 YAOCKOHAJIEHHS OKPEMHX HOPM 3aKOHOJABCTBA
abo ioro TiryMaueHHs Micisl BIPOBAIKEHHS HOBUX HOpM. ChOTO/IHI, KOJU BiI0OYBAETHCS
KapAHHAaJIbHE peOpMyBaHHS JICPKaBHOTO YCTPOIO, BAXKKO 3HAWTH Ti Harlepe]] BU3HAYCHI
BUCHUMH IUIIXH YIOCKOHAJICHHS aABOKATYpH, SIKUMH IOLUTGHO WTH 3aKOHOTBOPILIM,
o0 TMOJIIIIIMTHA CTaH CYIOYMHCTBA B YKpAiHI, SKICTh 3aXWCTy IpaB TPOMAJISH TOIIO.
Tak camM0 Baxko rmependadyuTH BCi IMO3WTHBHI Ta HETaTWBHI HACHIJIKH BIPOBAKCHHS
MOHOIIOJIIT aJBOKATIB Ha MPAaBOBY JOIOMOTY, SIKY BTUTIOIOTh Y KHUTTSA 0€3 ypaxyBaHHS
peaTbHUX BIIHOCHH y caMiil aJIBOKaTypi, CTaBJICHHS JI0 aJBOKATiB 3 OOKY CYCIJILCTBA,
mpobiaeM y BIZHOCHHAX aABOKATIB 3 JEpKaBHUMH YCTAHOBaMHM, YIOBHOBA)XEHUMU
KOHTPOJIIOBATH 32 iX ONOJATKYBaHHSM, SIKICTIO HaJaHHs IPABOBUX MOCTYT TOILO.

BpaxoByroun crenuiky aJBOKaTChKOi AISUTBHOCTI, 3 METOI0 HAJICKHOI'O BUKOHAHHS
MOKJIAJICHUX Ha aJBOKAaTypy 3aBAaHb 00 €KTHBHO ICHY€ HEOOXIAHICTh 1HTErpaii IUX 3HaHb,
3a0e3MeUeHHs] KOMIUIEKCHOTO BUKOPHCTAaHHSI Haf0aHb KOXKHOI 3 rady3eBUX HayK y Ipo-
(eciitniil mismpHOCTI ajgBokara. [loTpeda KOMIJIEKCHOrO BUBYEHHS aJIBOKATYpH BHUKJIMKAaia
TOSIBY aJIBOKATOJIOTI1, TOOTO TPHM3BENIO JI0 BHHUKHEHHSI HOBOT KOMITIIEKCHOT TIPaBOBOT HAYKH
PO aJIBOKATYpy, sKa 00 €IHANa y CBOIX MeKax YCi 3HaHHA MPO aaBoKatypy. Ha cygacHomy
eTari pO3BUTKY 3aralbHOI HAYKW BHOKPEMIICHHS HayKd PO aJBOKATypy SIK CIIEHiajbHOL
MPaBOBOi HAYKH € HEOOXiTHWM, aJDKE 3YMOBIIOETHCS 00’ €KTHBHHM PO3BUTKOM HAYKOBHX
MIPaBOBUX 3HAHb IPO OPraHi3allifo aBOKATYPH Ta AisUTbHICTh aIBOKATIB.

Y 3B’SM3Ky 3 MM, OUBIXH YIOCKOHAIEHHS IiSUTBHOCTI KOHKPETHOTO aJIBOKATa,
opraHizauii aJBOKaTChbKOI CHUIBHOTH, SKOCTI HAJaHHS MPABOBUX IMOCIYT TOIIO MAaIOTh
OyTH MiJi MPUCKIIIIMBUM aHANi30M YYEHHUX, JO MpeaMeTa JTOCTIIKEHHS SKUX MAaloTh
BXOAWTH MNHUTAHHS CYYaCHHUX MpoOJeM B aABOKATOJIOTI 1 OOIpyHTOBaHI MIISAXH IX
BUPILLICHHS] HA MAaHOYyTHE.
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ABOUT DEVELOPMENT OF ADVOCACY SCIENCE
AS THE SPECIAL LEGAL SCIENCE

N. Bakayanova

National University «Odessa Law Academy»,
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The article investigates the problems of development of advocacy science in Ukraine. On
the modern stage of development of science the confession of advocacy science as the
special legal science is a necessity which is predetermined objective development of scientific
legal knowledge about organization of advocacy and activity of advocates.

Nowadays there are different approaches to the interpretation of advocacy science. The
author analyzes the definitions of such concepts as «advocacy science», «advocacy lawy,
«advocatologie», «theory of advocacy. The article defines each of these concepts, offers individual
approach to determine correlation between each other. The author distincts features of advocacy
science and prouves that unequal understanding, identification of advocacy science finally makes
positive influence on the development of the legislation and its application.

The role of the Bar in modern society, tendencies of development of advocate activity are
investigated. It is very important to improve quality of legal services rendered,to enhance the
role and prestige of the Bar in society, to protect rights and legitimate interests of attorneys.
The improvement of activity of advocates, organization of advocacy, quality of legal assistance
must be under the captious analysis of scientists. The mission of advocacy science is to
promote development and strengthen of the Bar of Ukraine. Scientific researches are oriented
to determination of future priority directions of development of advocacy.

A legal theory must be based, at least, on three elements: theoretical conceptions, norms
of legislation and practice. Indeed, a theory can specify on the lacks of legislation, practice of
its application, or even based on the analogy of law or to the right. But however, such
theoretical hypotheses must influence on the legal system of Ukraine and become instruments
for its improvement, except for the cases when unverified and erroneous hypotheses are
reproduced in public relations and result in changes in a legislation.

Advocacy science investigates relations between advocates and governmental bodies,
bodies of local self-government, their officials and officers, enterprises, institutions and
organizations regardless of the type of their ownership and subordination, non-governmental
and international organizations. It develops integrated methodology for professional training
and retraining of advocates, assistant advocates, trainees. It promotes learning of the history
and traditions of the Bar and scientific analysis of issues concerning activities of the Bar,
elimination of any drawbacks in law enforcement practice. Scientists not always in time react
on suggestion about changes to the laws, and it causes the rapid change of base of certain
science. From these grounds there is an urgent necessity to strengthen the research
constituent of advocacy science.

Keywords: advocacy, advocate activity, advocacy science, advocatologie, theory of
advocacy.
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A0 ITPOBJIEMH ITPAB IITO3PIOBAHOI'O
B KPUMIHAJIbBHOMY TTPOBA/I’KEHHI:
MIZKHAPOJHI CTAHJAPTH 3ABE3TIEYEHHA

M. I'yzena

JIvgiecokuii nayionanvnutl ynisepcumem imeni leana @panxa,
eyn. Yuisepcumemcoka, 1, JIveis, Yrpaina, 79000,
e-mail: mhuzela@gmail.com

JocnigxeHo npobnemy NnpaBoBOro ctaTycy Nigo3poBaHOro B KPUMIHANbLHOMY MPOBaKEHHI
B KOHTEKCTi CTaHOapTiB, 3akKpinfeHWx Yy HopMax MiKHapOOHO-NPaBOBUX akTiB, BU3HaHWX
YkpaiHoto. Ockinbkn 4uHHMA  KpumiHanbHWM npouecyanbHuii  KOO4eke YKpaiHW  3akpinmoe
niJo3ploBaHOrO K €AMHOrO CyG’eKTa KPUMIHANbLHOIO MPOBAMKEHHS, LLOAO0 SIKOro NMpoBaguTbCA
KpuMiHanbHe nepecnigyBaHHs Ha CTafii 4OCYA0BOro po3cnigyBaHHs, TO, BPAXOBYHOUM npioputeT
NnonoXeHb MiXKHAapPOOHO-NPaBOBMX akTiB, paTudikoBaHnx BepxoBHow Papoto YkpaiHu, Hag
HOpPMaMM  HaLiOHANbHOTO  KPMMIHaMbHOrO MPOLEeCyanbHOrO  3aKOHOAABCTBA, MPeAMETOM
peTenbHOro HaykoBOrO aHamnisy mnoctae npobnema 3abesneveHHs MnpaB MigoO3pPHOBAHOMO Ha
OCHOBI MiXKHapoaHWUX CTaHA4apTiB.

Bu3HayeHo, wo 3abe3neyeHHs npas NiJO3pHOBAHOMO B KOHTEKCTI MPKHAPOAHMX CTaH4apTiB
pernameHTyeTbCH HopMamy MiKHapOAHO-NPaBOBMX aKTiB, SKi, 30KpemMa, MICTATb OCHOBHI O3HaKM
nigospu, a TakoX rapaHTii iCHyBaHHA HEobXigHOro MiHiManbHOro o6’emy npolecyanbHUX npas
nigo03proBaHOrO, L0 CTAaHOBMATL NOro NpoLecyanbHWin cTaTyc.

Krroyosi  criosa: KpyMiHanbHe MPOBaKEHHS, CYO'EKTU KPMMiHANbHOrO NpOBamXeHHS,
nigo3proBaHui, Npaea Nigo3proBaHOro, MiXXHAPOAHI CTaHAapTw.

VYkpaiHa ChOTOJHI MEpPEKUBAE MEPioJ KOMILIEKCHOrO pedopMyBaHHS KpUMiHANb-
HOTO Ta KPHMIHAIBGHOTO MPOLIECYaJbHOIO 3aKOHOAABCTBA 3 ONIAYy Ha HOro
BIJIMOBIIHICTh J0 €BPOMNEHCHKUX Ta MIKHAPOIHUX CTaHILapTiB Jloriuaum pe3yibTaToM
JUSIBHOCTI HAIIO! [IEPXKABU HA LBOMY IUIAXY € 3aKPIIUICHHS MPIOPUTETY MOIOKCHH
Ml)KHapO,I[HO MIPaBOBHX aKTiB, paTH(IKOBAaHUX YKpaiHOIO, HAJl HOPMaMHU HaI[iOHAJIBHOTO
KPUMiHAJIEHOTO TIPOIECYyaTbHOTO 3aKOHONABCTBA. LM OOYMOBIIOETHCS HEOOXimHICTH
pETENLHOTO BHWBYCHHS HOPM (CTaHIApPTIB) MDKHAPOTHO-TIPABOBUX aKTIB y Tamysi
3a0e3MedyeHHs TpaB i cBOOOJ OCOOM IMiJ 9Yac 3iMCHEHHS II0J0 Hei KPUMIHAILHOTO
TepeciilyBaHHs, B TIM YHWCI, y TPOIECI 3aly4eHHS Takoi OCOOM B KpHMiHaJIbHHUN
MpoIIeC K MiJ03pIoBaHoro. Bapro 3a3HaunTH, 1110 YMHHANA KpHMiHATBHUN Mpoliecyaib-
HUl KoJieKc YKpaiHU 3aKpillIroe Mi03pIOBAHOTO SIK €AUHOIO CY0’ €KTa KPUMIHAIBHOTO
MPOBAKEHHS, IIO/I0 SIKOTO TPHBAE KPUMIHAIBHE MEPECTiyBaHHSI B CTaii JOCYAOBOTO
poscainyBanHs. CaMme TOMy NPEIMETOM PETENBHOTO HAYKOBOTO aHaJIi3y MocTae mpobie-
Ma 3a0€e3MeUYeHHS MIPaB MiJJO3PIOBAHOIO B KOHTEKCTI CTAHAAPTIB, 3aKPIINICHUX Yy HOpMax
MIXKHaPOIHO-TIPABOBUX aKTiB, BUBHAHUX YKPAiHOIO.

OcHOBHUMH (YHAAMEHTATGHUMH MIXXHAPOJHO-TIPABOBUMH aKTaMH, # SKHMHU
3aKpIIJICHO OCHOBHI NPHWHIMIY 3a0e3IeveHHs] MpaB JOJWHU, B TiM 4YHCT 1y cdepi
KpUMIHAJILHOTO TPOBA/DKCHHS, € HacamIepesl 3arajibHa JeKjapalfisi npaB JIOAHHU 1
MiXHapOoJHHIM TaKT MPO TPOMAIIHCHKI Ta ToiiTHuHi mpaBa [3; 8]. OmHak Oinbin
JIETali30BaHO 1 TPYHTOBHO TPHHIIMIHN 3a0e3MeYeHHs NpaB 0coOuM Oyjiu pO3BUHYTI B
0araThbOX IHIIMX MDKHApPOJHO-TIPABOBUX aKTaX, SKi OyJIM CXBajJeHI B TOJAIBIIOMY i
CTOCYIOTBCS  IMIJIO3PIOBAaHHUX, OOBUHYBAYCHHX, 3aCy/DKCHUX Y KPUMIHAILHOMY
poBajpKeHHi. Jo TakuX MiKHApOTHO-IIPABOBUX aKTiB JAOIIJIBHO BiTHECTH, 30KpeMa:

© I'yzena M., 2016
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— KoHBeHIIII0 TIPO 3aXUCT TpaB JIIOJWHH W OCHOBOIOJOXHHX CBOOOA Bij
4 mactonama 1950 poky (M. PuM) Ta mportokonm no Hei, patudikoBana BepxoBHOIO
Panoro Ykpainu 17.07.1997 poky [12];

— Jlexnapallito mpo 3aXUCT yCiX 0ci0 BiJf KaTyBaHb 1 IHIIUX KOPCTOKHUX, HETFOJCHKUX
1 TakuX, II0 NPUHWXKYIOTh TIiHICTh BUJIB IMOBO/KCHHS Ta IOKapaHHs, CXBaJCHA
pesomoniero Ne3452 I'enepanbaoi Acam6nei OOH Bin 9 rpyans 1975 poky;

— MiHimManbpHI CTaHJApPTHI TpaBWia IMOBOMKCHHS 3 YB’SI3HCHUMH, NpUIHATI Ha
nepmomy Konrpeci OOH 3i 3ano6iranns 3inounHHOCTi (OKeneBa, 1955 poky), cxBaneHi
pesomonisiMu Exoromivnoi ta CormianbHoi Pamu Ne663 Bim 31 mumas 1957 poky, Ta
Ne2076 Bin 13 TpaBus 1977 poky;

— Kozeke moBemiHKM TOCAJI0BUX OCIO 3 MiATPUMAaHHS MPABOIOPSIKY, CXBAJICHUH
pe3omortiero Ne34/169 I'enepansroi Acam6aei OOH Bix 17 rpynas 1979 poky;

— HpI/IHHI/IHI/I MEJIMYHOI €THKH, IO CTOCYIOTBCS 10 pO6iTHI/IKiB OXOpPOHH 3;:10p013’;1
30KpeMa JKapiB, B 3aXHCTi yB’SI3HEHUX a00 3aTPUMAHKX ocib Bix KaTyBaHb Ta THIITIX
JKOPCTOKHX, HENIOJCHKUX 1 TaKWX, IO MPHHWKYIOTh TiHICTh BHUIIB TMOBOPKCHHS Ta
MoKapaHHsi, NpuiHATI pesomromiero Ne37/194 T'enepanbHoi Acam6nei OOH Bin
18 rpynus 1982 poxky;

— KoHBeHmito npotu KaTyBaHb 1 IHIIUX JXOPCTOKHMX, HENIOJCHKHX 1 TaKWX, IO
MPUHIKYIOTh TiTHICTh BUJIB MOBOKCHHS Ta MOKApaHHS, CXBAJICHA Ta BIAKpUTA IS
miAnucaHHs, patudikanii i npuegHanHs pesomoniero Ne39/46 I'enepanbHoi AcamOnei
OOH Bix 10 rpynss 1984 poky;

— 3axomu, IO TapaHTYIOTh 3aXHCT MpaB 3aCyPKEHUX J0 CMEPTHOI KapH, CXBaJIeHi
pesomonisiMu Exonomiunoi Ta ComianbeHol Pagu Noe1984/50 Bix 25 TpaBHs 1984 poky;

— OCHOBHI TIpHHIIWITA 3aCTOCYBaHHS CHJIM Ta BOTHENMANBHOI 30poi MMOocagoBHUMHA
0co0aMH 3 TIATPUMaHHS TPABOIMOPAAKY, NPUHHATI BochbMHM KoHrpecom OOH 3i
3armo0iraHHsl 3I0YMHHOCTI Ta MOBOJPKEHHS 3 MpaBomnopyniHukamu (["aBaHa, 27 ceprHs —
7 BepecHst 1990 poky);

— OCHOBHI MNpPHUHIUNM, W0 CTOCYIOTBCSI POJIi IOPUCTIB, NPUNHHATI BOCBMHUM
Konrpecom OOH 3i 3ano6iraHHs 3J0YMHHOCTI ¥ MOBOPKEHHIO 3 MPaBOMNOPYIIHHUKAMU
(I'aBana, 27 cepriust — 7 BepecHst 1990 poky);

— OCHOBHI TNIPUHIUNU IOBOMXEHHS 3 YB’SI3HEHUMH, NPUHHATI Ta NPOTOJIOLICHI
pesomoniero Ne45/111 I'enepansroi Acam6aei OOH Bix 14 rpyaus 1990 poky;

— IIpaBuia Opranizanii O0’eqHanux Harii, mo cTOCYIOThCS 3aXHCTy HETIOBHOJIT-
HIX 0ci0, mo30aBiIeHUX BOJI, TMPUHHATI pe3omoniero Ned5/113 TenepanbpHOi AcamOiei
OOH Bix 14 rpynss 1990 poky;

— KepiBHI TpHHIMIHN, IO CTOCYIOThCS pOJIi 0Ci0, SKi 3IIHCHIOBANIM CYIOBE
niepeciiayBaHss, npuidHATI BochbMuM Konrpecom OOH 3i 3amo0iraHHs 3JI0YMHHOCTI H
TTOBOJKEHHS 3 TipaBonopyinHukamu (I"aBana, 27 cepras — 7 BepecHs 1990 poky);

— MinimaneHi cranaapTHi npasuia Opranizanii O6’eananux Hariit momno 3axomis,
HE TOB’A3aHUX 3 TIOPEMHUM YB’si3HEHHSM (TOKiNHCBKI MpaBuia), MPUNHHATI PE30IIIOLIEI0
Ne45/110 I'enepansnoi Acambnei OOH Bin 14 rpynaus 1990 poky;

— Kepieni npuanunu Opranizanii O6’egnanux Hariit mis 3ano6iraHsst 31I09MHHOCTI
cepel HEMOBHOMITHIX (Ep-pisiichki KepiBHI HPUHIMIMN), NPUHHATI Ta MPOTOJIOLIEHI
pezommontiero No45/112 I'enepansroi Acam6iei OOH Bix 1 rpyans 1990 poky;

— Jleknapallis OCHOBHUX TPHHIIMITIB TPABOCYIIAS JJIsS JKEPTB 3JIOYMHIB Ta
3JIOBKMBaHHS BIaJI0r0, puitHsTa pe3omoinieto Ned4034 I'enepanproi Acambiei OOH Bin
1 rpyaas 1990 poky.

BBaxkxaemo 3a HeoOXximHe crhpoOyBaTH TpoaHATi3yBaTH TIEBHI  CYTHICHI
XapaKTePUCTUKH, sIKi O BH3HAYAIM CTAHIAPTH 3a0e3MEeYCHHS MpaB ITiJ03PIOBAHOTO,
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BpaxoOBYIOUH HOPMH JIeSKUX 31 3a3HAYCHUX BHIIEC MIDKHAPOIHO-TIPABOBUX aKTIB,
patudikoBaHux YKpaiHOIO, a TaKOX IOCTIIWTH CTaH 3aKpiIUICHHsS IMX CTaHAAPTIB Y
YHHHOMY KPHMIiHATLHOMY MPOIECYATbHOMY 3aKOHOIABCTBI Y KpaiHH.

He 3aiiBum Oyze 3a3Ha4YMTH, IO 10 JOCIIKEHHS MPOOJIEMH TiJ03PH Ta MPOLECyab-
HOTO CTATyCy IiJJO3PIOBAHOTO 3BEPTAIHCS Oarato MpPEICTABHUKIB KPUMIHAIBHOI MpOLle-
CyaJlbHOI HayKd. 30KpeMa, MATPYHTAM JJs TMOJANBIIMX JOCTI/PKEHb CTajd HAyKOBi
MOUIYKH 0araThOX YUCHUX-TPOLECYAIIiCTIB, sIKi OUIBIIOI0 YM MEHIIOK MipOI OXOIUTIOIOThH
MUTaHHS IHCTUTYTY MifO3pH B KpUMIHAIBHOMY mpoBamxkeHHi. Ilepemycim, 1e mpari
C. Ampriepra, B. boxweBa, M. [TactyxoBa, JI. Kokopesa, C.Bekemko, €. MarBieHKO,
b. Jlenexkina, A. I'punenko, I'. KoxesnikoBa, C. lllymuiina, JI. Kyaunosa, A. Muxaii-
neHka, P. Hazapenka Ta 6aratbox iHIIHUX.

BaxmBoro TapaHTi€l0 3aXWCTy Bii HEOOIPYHTOBAHOTO KPHUMIHAJIBHO-TIPO-
LECyaTbHOTO MPUMYCY Ta 0e3miacTaBHOTO OOBHHYBAUEHHS € 3aKpIIDICHHS B HOpMax
YHHHOTO KPUMiHAIBHOTO TPOLIECYaTbHOr0 3aKOHONABCTBA YKPaiHU TaKOro cy6 €KTa, 5K
HlI(OSpI-OBaHI/II/I y Tpolieci 3iHCHEHHS] KPUMIHATBHOTO TPOBADKCHHS i HaJIIeHHsS Horo
BIJITIOBIZTHAM TIPOIECYAJIbHUM CTAaTyCOM. Bijiblie TOro, Mil0o3pIOBaHMA BiJMOBIIHO 0
ynHHOTO KIIK YKpainu € eauHuM cy0’€KTOM, MIOJO SIKOTO BiIOYBa€ThCS KpUMiHANIbHE
MepeciiiyBaHHs B CTaJil IOCYA0BOTO PO3CIiIyBaHHS Yepe3 MOBIIOMIICHHS MPO MiA03py
Yy BUMHEHHI HMM KPHMIHAJIBHOTO MPABONOPYIICHHS. 3 MOMEHTY IMOBIIOMJICHHS IIPO
Migo3py A0 MiO3PIOBAaHOTO MOXYTh OYTH 3acTOCOBaHI 3axoau 3abe3nedeHHs
KpUMIHAIILHOTO MPOBA/PKEHHS (30KpeMa, 3armo0iKHI 3aX0/H), 3 OJHOr0 0OKY. 3 iHIIOTrO
0OKy, ITiJJO3PIOBAaHMX HAJIUIAIOTH BIJMOBIIHUM TIPOLIECYalbHUM CTaTyCOM, SIKUH
BHCTYIIA€ BAXIIMBOI TapaHTIEI0 3aXHWCTy BiA Mimgo3pu (0COOMCTO Ta Yepe3 CBOTO
3aXWCHHKA-aJ[BOKATa), a TAKOXK OCOOMCTOI y4acTi B KPHUMIHAJILHOMY INPOBAJKCHHI Ta
peaimizamii HuM nependadennx KITK Ykpainu npornecyansHUX TpaB.

Bignosigao no monoxensb ct. 42 KIIK Ykpainu, migo3proBanuii — e ocoba, skid y
nopsiaky, nependauenomy KIIK Vkpainu, moBimomiieHO mpo mifo3py, abo ocoba, ska
3aTpUMaHa 3a [iJ03pOI0 y BYMHEHHI KPUMIHAIBHOTO IpaBomopymieHHs. OnHak,
BpaxoBytouu 3MmicT cT.276 KIIK VYkpainu, NMOBIIOMIECHHS NpO Mifo3py O0OOB’SI3KOBO
3[iMCHIOEThCS Wy BUMAAKY 3aTPUMaHHSA OCOOM Ha MiCIli BYMHEHHS KPUMIHAJIBHOTO
MPaBOMOPYILICHHS 4K Oe3mocepelHbo Tichas HOro BUMHEHHS, 1 y BUMNAAKy OOpaHHs
3armo01KHOTO 3aX0/y, 1 Y BUMAAKy HasBHOCTI JOCTATHIX AOKa3iB A mifgo3pu [8]. 3Bigcu
MOXHa 3pOOWTH BHCHOBOK, III0 OCHOBHUM CITOCOOOM HaJaHHS 0co0i CTarycy Iijio3-
PIOBaHOTO y KPUMIHAILHOMY TIPOBaJDKEHHI, € TIMCHMOBE IMOBIIOMJICHHS PO MMiA03py. Mu
MOJUITEMO TO3WIiI0  A. besHocioka, MO 3 MOMEHTY TIOBIIOMICHHS TIPO MiJI03pY
PO3IOYNHAETHCS MIPUTATHEHHST 0COOW 70 KPUMIHAIBLHOT BIAMOBIIAIILHOCTI Ta caMe 3 IIbOTO
MOMEHTY YiTKO MPOSBISETCS Jist PYHKIIT KpUMiHAIEHOTO OOBHHYBadeHHs [ 1, ¢. 274].

V mi#i ke cr. 42 KIIK Ykpainu 3akpilyieHO MPOoIecyaTbHUM CTaTyc MiI03pIOBaHOTO.
OnHak OKpeMi MHTaHHS MPOIECYaATbHOrO CTaTyCy IiJO3PIOBAHOTO B KPHUMIHATBHOMY
MPOBA/XKCHHI, a TAaKOX 3arajbHi CTaHAAPTU peaizalii MiJo3pIOBaHUM CBOIX IIpaB
3aKpIIIEHO TaKoX 1 B HOpMax HU3KA MDKHApOJHO-TIPABOBUX aKTiB. Y AEAKHX 13 HHUX
MICTUTBCSL IOCUTh OOMEXEeHa KUIbKICTh HOPM, fKi OXOIUIIOIOTH crenr¢ivyHi O3HAKH Ta
JediHilii, 1o XapaKTepu3yrTh 0co0y migo3proBaHoro. 3okpema, KoHBeHIIis Mpo 3aXUCT
MpaB JIFOJIMHA Ta OCHOBOMOJIOXKHUX cB000A (1950 poky) B m. «c» 4. 1 cT. 5 pernamenrye
3aKOHHHH apemT abo 3aTpUMaHHS OCOOHM 3a OOIPYHTOBaHOI Timo3por [6]. OmjHak
PO3’SICHEHHS TIOHATTS «OOIPYHTOBaHA IMiZ03pa» TPAIUIAIOTHCS BXE y pIllICHHAX €Bpo-
neficekoro Cyny 3 TpaB JIFOJMHH, SIKi TaKOXK € YaCTHHOIO HAIllOHATLHOTO 3aKOHOJABCTBA
VYxpainu. Y pimrenni mo cmpasi «Fox, Campbell and Hartley v. United Kingdom» Bin
30.08.1990 poky €Bponeiicbkuii Cy/ HarojaoCHB, IO HASBHICTH OOTPYHTOBAHOI MiIO3pH
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nependadae iCHyBaHHS IeBHUX (akTiB abo *k iH(popmalli, sSKi MOXYTh HEpeKOHATH
CTOPOHHBLOTO CIIOCTEpiraya B TOMY, III0 0C00a, CTOCOBHO SIKOi BUHOCSThH PIllICHHS, MOTJIA
BUMHHUTH KpUMiHaJIbHE NpaBonopymieHHs [13]. [Hmmmu cioBaMu, (akTy, siKi € MiICTaBOO
JUISL TIO3pH, X HIiSK HE MOBUHHI OyTH HaJUICHI TaKUM CTYIEHEM INEPEKOHJIMBOCTI, SIK
(baxTu, HeoOXifHI 11 0OBUHYBadeHHA. Tak camo m. 7 OcHoBHUX IlonoxkeHb mpo poiib
aJIBOKATIB, CXBAJEHHX BOCHMHM Konrpecom OOH 3i 3aro6iranHs 3;04MHaM (CEpIIeHb
1990 poky, HL}O—I/IopK) BKa3ye Ha oco6y, MiAaHy 3aTPUMaHHIO, apeIlTy UM MOMIILIEHHIO B
TIOpMY 3 TIpell’sIBIICHHSAM 4u 0e3 mpeji’ sBJIeHHs OOBUHYBAaYeHHS y BUMHEHHI 37104unHy [11].
OpnHak 3BiJl IPUHIIMIIB 3aXUCTY BCIX OCI0, IO MiIAA0THCS 3aTPUMAHHIO Y VB’ SI3HEHHIO Y
Oymp-skii  (opmi, cxBaneHudd pesomorietro Ne43/173 TenepanbHOoi Acam6Onei OOH
9 TpyaHs 1988 poky TepMiH «apemTy» periaMeHTye, SK aKT 3aTpuMaHHsS ocoOu 3a
mno:spom y BUMHCHHI KpanHanLHoro npaBonopymreHHs. Llei ke JOoKyMeHT y Bike
iHImoMy nipuHIHIT Ne36 3aKpiruTioe MmpaBa IMmigo3proBaHol a00 0OBHHYBaUEHOT 3anI/IMaH01
ocobu [5]. Anarorivyno, B 1. 2.1. MiHiMaisHUX cTanaaptHux npaswit OOH mono 3axomis,
HETOB’sI3aHUX 3 TIOPEMHUM YB’a3HEHHSM (TOKIMChKUX TpaBMIl), IPUHHATHX PE3OJIOLIEI0
Ned45/110 Tenepanbnoi Acambnei OOH Bix 14 rpyaus 1990 poky HarosiolieHo, IO
HE3aJIIeKHO BiJl TOTO YM OCOOM € MiJIO3PIOBaHMMH, OOBHHYBaYEHHMH UM 3aCy/KEHUMH,
SIKIIO 1010 HUX BiOYBa€ThCs BIANOBIHO CYAOBE MEPECIiyBaHHs, CYAOBUNA PO3IIIS UM
BUKOHAHHS BHUPOKY — LI OCOOM IMEHYIOThCSI MpPaBONOPYLIHUKAMU [10] Tomy Mu
MIATPUMYEMO TO3UL{I0, WO B MIKHAPOAHO-NPABOBMX aKTaX HA PIBHI 3 MOHATTAM
06BHHyBaquoro pETJIaMEHTY€ETHCSI TAKOXK 1 TOHATTS IIiIO3PIOBAHOTO K CaMOCTIiHHOTO
Cy0’€KTa KpHMIHAILHOTO MPOBa/KeHH [4, ¢. 81].

OnHak Jeski MDKHApOJHO-TIPaBOBI aKTH y CBOiX HOPMax, OKpiM JediHITHBHUX
MpaBWJI, MICTATh IIe W TapaHTii peaizallii mpaB IMmi03proBaHOr0. 30kpemMa, MiHIMaIbHI
CTaHJIAPTHI TIpaBWJIa TMOBOJDKECHHS 3 YB’S3HCHWUMH, NMPUUHATI Ha mepmoMy KoHrpeci
OOH 3i 3anoGiranns 3mounHHOCTI (JKeneBa, 1955 poky), cxBajeHi pe30IOLIIMHU
Exonomiunoi Ta Comianbnoi Pagum Ne663 Big 31 mumusa 1957 poky, ta Ne2076 Bin
13 tpaBHs 1977 poky B CT. 95 3aKpilUIIOIOTh MOJOXKEHHS MPO Te, MO 0co0u, sKi Oymu
3aapelToBaHi abo K MOMIIIEHI B TIOpMYy Oe3 Ipej’sBJICHHS OOBHHYBAuCHHS, MalOTh
MPaBO Ha 3aXUCT TaK caMo, sK 1 iHII ocodun (00BHHYBaueHi uM 3acymkeHi) [10].

Y MDKHapoJHO-TIPaBOBHX aKTax IMpaBa IiJI03PIOBAHOIO 3akpilyieHo y ¢opmi
HEOOX1HOTO MiHIMAJIBHOTO 00CATY IpaB 0co0M, sika € HaliMEHI 3aXMUIIEHOI0 B MpOIleci
KPUMIHAIBHOTO TIEpECITiTyBaHHs, a caMe — Yy TOIIeCi 3aTpuMaHHs ad0 B TIPOIIeCi B3ATTS
(momimenHs) mig Bapty. Jlo Takoro oOcsTy MpaB MiI03pIOBAHOIO BapTO BIIHECTH: MPABO
Ha 3aXHCT, NPaBO OTPHMATH OE30IUIATHY MEIWYHY IOIOMOTY, TPaBO KOPHCTYBATHCS
PiIHOO MOBOO TOIIO. BiamosigHo 10 13-ro nmpuHOMIy 3BOMY NMPHHIUITB 3aXUCTY BCIX
0ci0, SKI TIIAalOThCSl 3aTPUMAHHIO Y YB'S3HEHHIO y Oynb-akid (opmi, cxBaJieHOTO
pesomrortieto Ne43/173 I'enepanbroi Acambiei OOH 9 rpynast 1988 poky, ocobi B mporieci
3aTPUMaHHS YW 3pa3y K MICIs 3aTpPHMMaHHsS YIIOBHOBaXKEHHI OpraH po3’sICHIOE IpaBa, a
TaKOX Tpoueaypy peanizauii mux mnpas [5]. Coero ueproto u.2 cr. 5 KonBeHuii mpo
3aXUCT MpaB JIIOAWHU Ta OCHOBOMOJOXHUX cB00OJ (1950 poky) Bumarae po3’siCHEHHs
paB 0co0i 3po3yMinoro iif MOBOO, a CT. 6 11i€l )k KoHBeHLiT 3aKpiIuTioe MpaBo ocodu, ska
ITJIa€THCS 3aTPUMaHHIO YH YB SI3HEHHIO, KOPUCTYBATHCS PiJIHOIO MOBOIO Ta CKOPHCTATUCS
OE3KOIITOBHOIO JIONIOMOTOI0 Tepeknanava [6]. Bignoimno no mpunmmmy Ne 24 3Bony
TIPUHIMITIB 3aXUCTY BCIX 0CIO0, 10 MiITAIOTHCS 3aTPUMAHHIO UM YB’SI3HEHHIO Y OyIb-sKil
¢dopmi, cxpaseHoro pezomortiero Ne 43/173 T'enepanbnoi Acam6nei OOH 9 rpymns
1988 poky, 3arpriMaHa 0coba 3a MiCIIeM 3aTpPUMaHHS Ma€ MOXKJIMBICTh 1 TIPABO TPOWTH
HAJISKHUH MEIUIHUM OTJIAI, 4 TAKOXK y KOKHOMY BHIIQAKYy HEOOXiTHOCTI CKOPHCTATHCS
0€30IUTaTHAM MEIMYHUM 0OCITYTOBYBaHHSM [5].
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BBakaeMo IOIIIBHAM HAroJjOCHTH, 110 HEOOX1THI MiHIMaJIbHI MpaBa ITiJ03PIOBAHOTO
B KPUMIHAIBHOMY TIPOIIECi y CTaIil IOCYIOBOTO PO3CIIiTyBaHHS 3aKPIIICHO BiIIOBTHUMH
PETJIAaMEHTOBAHIMH B MIXXHAPOJHO-TIPABOBHX aKTaX IMPOIECYATbHUMH TapaHTIsIMH, IO
JTIIOTh Ha BCIX eTanax KpUMIHAJIbHOTO MPOBaPKEHHS CTOCOBHO TMijo3prtoBaHoro. Ilomi-
JISIEMO TBEPIDKEHHS, IO JIO TAKUX IMPOLECYaIbHUX TapaHTIii BapTO BIMHECTH, 30KpeMa:
PIBHICTh TMOIIMPEHHS MpaB HA BCIX 3aTPUMAHUX TPOMAJIsIH; BU3HAYCHI MpaBUIIa 3aTpH-
MaHHS YM TPUMAHHS MiJ] BapTOIO (3aKOHHICTh, PEXKUM, IOKYMEHTalIbHA (iKcallis, OBiJOM-
JICHHSI WICHIB POJIMHHM); HATEKHI YMOBU YTPUMAHHS; TYMaHHE CTaBJICHHS JI0 3aTPUMAaHHX;
3a0e3MeYCHHs] TPABOBOTO CTAaTyCy 3aTPHUMaHOro; CYAOBHHA (UM 1HINWI) KOHTPOJIb 3a
3aTPUMAaHHSAM Ta YMOBaMHU YTPUMaHHS 3aTpUMaHuX [2, c. 34].

Tpeba me 3a3HAYWTH, IO OJHIEID 3 HAWBAXJIMBIIIMX TapaHTIH y Tporeci Kpu-
MIHAJILHOTO TIPOBA/DKEHHS € 3aKOHHICTh 3aTPHMaHHS IiJ03PIOBAHOTO. BinmoBijaHO 10
3BOJly NPUHIMITIB 3aXUCTy BCIX 0CI0, IO IMiJUIAIOThCS 3aTPHUMAHHIO YW YB’S3HCHHIO Y
Oymp-sikii  (opmi, cxBaneHoro pesomoriietro Ne 43/173 TenepambHoi AcambOnei OOH
9 rpynust 1988 poky (30kpema, npunimnu 2, 4, 11, 12), 3aTpuMaHHs BBaXKA€ThCS 3aKOH-
HUM, S[KIIO BOHO BiIOyJOCA: B WITKid BIAMOBIIHOCTI 0 3aKOHY ¥ YMOBHOBa)XEHUMH
3aKOHOM CIy>X0OBUMHU oco0amy; Ha MiJCTaBi pimeHHs[ YMOBHOBAXEHOTO  OpraHy;
3aTPUMAHOMY Ta HOro aJBOKATY IOBEJCHO SK 3MICT DIllIEHHs, TaK i TMPHYHHI 3aTPHMAHHS,;
y TPOTOKOJI 3aTPUMAHHS B1z[o6pa>1<eHo qac (baKTHquro 3aTpUMaHHSA 1 Yac JOCTaBKH
3aTPUMAHOTO 0 MICIlI TPHUMAHHS IIiJi BapTOIO; KOIIisS MPOTOKOJY 3aTPUMAaHHS BpydcHa
3aTpuMaHoMy (Migo3proBaHoMy) [S]. CBoero deproro KOHBEHINIS PO 3aXUCT MIPaB JTFOIUHH
Ta OCHOBOIOJIOXKHHUX cB0OOM (1950 poky) B m. «c» 4. 1 CT. S5 periiaMeHTye 3aKOHHICTh
3aTpUMaHHsA (TPUMaHHS T BapTOI0) TUIBKK y BHIQJKaX: SKIIO TaKe 3aTPUMaHHS
MPOBEZEHE 3 METOI0 HACTYIHOTO JOCTABIICHHS OCOOHM IO KOMIIETEHTHOTO OpraHy 3a
OOIPYHTOBAHOIO IMiJIO3POI0 Y BUMHEHHI HEFO KPUMIHAJIBHOTO TPABOMOPYIIECHBHS; SKIIO €
JIOCTATHI TIJICTaBH BBaKaTH, IO 3aTPUMaHHA MOXKE OYTH €IMHOI0 YMOBOIO 3amo0irTv
BYMHCHHIO MPABOMOPYIICHHS a00 ) YCYHCHHIO MOXKJIMBICTB MiJIO3PIOBAHOTO YXMIHTHUCS
BiJl OpTraHiB, 10 MPOBaAATh KpUMiHAIBHE mepeciinyBanHs. Y. 3 miel x HopMu KonBeHuit
3000B’s3y€ HEBIIKIIAIHO JOMPABUTH 3aTPUMAHOTO (MiJ03PIOBAHOr0) A0 cyi (abo iHIIOl
YIIOBHOBA)XKEHOI OCOOM) Ta TMPOBECTH CYJOBHUH PO3MIIsA y po3yMHi ctpoku [6]. Bapto
Haragaty, mo BiamoBigHo 10 cT. 211 KIIK VYkpainu 3atpumana ocoba moBHHHA OyTH
JIOCTaBJICHA JI0 CIIAYOro Cyjai He mi3Hime 60-TW roAMH 3 MOMEHTY 3aTpUMaHHs abo X
(mpoTsroM Takoro K CTPOKY) IOBWHHA OyTH 3BUIbHEHa [7]. BBakaemo, mio Take
nonioxeHHs1 yuHHOro KITK He moBHOIO Mipoto BiAmoBiae u. 3 cT. 5 3a3HaveHoi KoHBeHIi.

[IpoBeneHuii aHali3 HOPM BHIIE3a3HAYCHUX MDKHAPOJIHO-TIPABOBUX aKTiB J1a€ HaM
MiJICTAaBH MIATPUMATH TBEPKEHHSI NP0 ICHYBaHHS 3/I€OUTBIIOTO JIBOX TPYI HOPM, SIKi O
perJlaMeHTYBalld CTAaTyC IiJO3PIOBAHOTO B KPHMiHAIBHOMY TpoBajykeHHI. Jlo mepmioi
rpymu Tpeba BIIHECTH TaK 3BaHI JAe(iHITUBHI HOPMH, B SIKUX MICTSTBCS ICTOTHI O3HaKH
migo3pu Ta Cc(OpMYIbOBAaHO TOHITTS IiJO3PIOBAHOTO SIK CAMOCTiMiHOTO cy0’ekTa
KPUMIiHAIBHO-TIPOLIECYAIbHUX BITHOCHH. Jpyry K rpymy CKJIaAalOTh HOPMH, SIKi BCTa-
HOBJIIOIOTh, @ TaKOX MICTSITh TapaHTii iCHYBaHHS HEOOXiJHOTO MiHIMAJIBHOTO OOCATY
MPOIIECyaTbHUX TPaB IMiI03PIOBAHOTO, SIKi CTAHOBJIATH HOTO MpoliecyaibHuil cratyc [4,
c. 74]. BpaxkaeMo 3a HEOOXiJHE TaKOX 3a3HAYUTH, IO B 0araTb0X MIXHAPOJTHO-
MPaBOBUX aKTax, SIKi 3aKPIILUTIOIOTH MpaBa 0ci0, MO0 SKUX 3MIHCHIOETbCA KPUMiHAIbHE
MepecIiyBaHHs, TIEBHI IX HOPMH TIPSMO YH OINOCEPEAKOBAHO BPETYIBOBYIOTH
MO>XKJTHBICTh 3a0€3IeUeHHs MpaB IiI03PIOBAHOTO Y BUWHEHHI KPUMIHAJILHOTO TPaBO-
MOPYIIEHHSI, a TaKOX 3aKpIIUTIOIOTh TIEBHI TapaHTil peamizaiii ImiI03pIoBaHUM CBOIX
mporecyanrbHuX npaB. OfHAK pPeriaMeHTOBaHA B HOPMaX MiXHAPOJHO-TIPABOBUX aKTiB
yYacTh TiJ03PIOBAHOTO B KPUMIHAIBHOMY TMPOBA/DKEHHI peali3yeThCs IUISXOM
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3aKpIIICHHS ITEBHOT MiHIMaIIbHOT KUTBKOCTI (00csTy) TIpaB 0co0H, sika MOoke OyTH y pasi
HACTaHHS IIEBHUX YMOB HAHOIJIBbIII HE3aXHUINECHOKO B MPOIIeCi 3iCHEHHS! KpUMIHAILHOTO
MPOBAKCHHS (TAKUMU YMOBAMHU MOXKYTh OYyTH, 30KpeMa, 3aTPUMAaHHS ITiJO3PIOBAHOTO,
TPUMaHHS MiJ03pIOBAHOTO il BAPTOIO TOILIO).

10.
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The article examines the legal status of suspects in criminal proceedings in the context of
the standards laid down in the rules of international legal acts recognized by Ukraine. Since
the current Criminal Procedure Code of Ukraine establishes the suspect as the sole subject of
criminal proceedings in respect of which the prosecution is made under preliminary
investigation, given the priority provisions of international instruments ratified by the Verkhovna
Rada of Ukraine on criminal procedural rules of national law, subject thorough scientific
analysis raises the problem of the rights of the suspect based on international standards.

Required minimum rights of suspects in criminal proceedings in the pre-trial investigation
of the relevant fixed regulated in international instruments procedural safeguards that apply to
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all stages of criminal proceedings against a suspect. The author shares the assertion that the
number of procedural guarantees include, in particular: equal distribution rights for all detained
citizens; defined rules arrest or detention (legitimacy, the regime documentary fixation, the
message of family members); adequate conditions of detention; humane treatment of
detainees; ensuring the legal status of the detainee; legal (or other) monitoring of detention
and conditions of detention. One of the most important safeguards in the criminal proceedings
is the legality of the detention of the suspect. In accordance with the Code of Principles for the
Protection of all persons subjected to detention or imprisonment in any form approved by
resolution Ne43 / 173 UN General Assembly on 9 December 1988. (In particular, the principles
of 2,4,11,12) detention is considered legitimate if it is carried out, in strict accordance with the
law and authorized by law officers; based on the decision of the authorized body; the detainee
and his lawyer brought a content of the decision and the reasons for detention; reflected in the
minutes of detention time of actual detention and the delivery of the detainee to a place of
detention; A copy of the detention of the detainee handed (the suspect). However, the
Convention for the Protection of Human Rights and Fundamental Freedoms (1950). In
paragraph «C» Part 1, Article 5 governs the legality of detention (detention) only in case if
such is conducted with the aim of bringing the next person to the competent authority on
reasonable suspicion of having committed an criminal offense; if there are reasonable grounds
to believe that the arrest may be the only condition to prevent the offense or to eliminate the
possibility of a suspect to evade the authorities involved in criminal proceedings. Part 3 of the
Convention requires the same standards dopravyty immediately detained (suspect) to judge
(or other authorized person) and hold a hearing within a reasonable time. It is recalled that in
accordance with Art. 211 Code of Ukraine detained person shall be delivered to the
investigating judge within 60 hours of his detention or (during the same period) shall be
released. We believe that such provisions of the CCP does not fully meet Part 3 of Art. 5 of the
said Convention.

The analysis above rules of international instruments allows the author to support the
allegations of the existence of mainly two groups of standards that would regulate the status of
a suspect in criminal proceedings. The first group include the so-called definitive rules, which
contain the essential features suspicion and formulated the concept of the suspect as an
independent subject of criminal procedure relations. The second group consists of rules that
establish and contain guarantees the existence of the required minimum amount of procedural
rights of suspects who are its procedural status.

It should be noted that many international legal instruments that reinforce the rights of
persons to which the prosecution of certain rules directly or indirectly regulate the possibility of
human suspected of having committed a criminal offense, and fix certain guarantees of their
procedural rights of suspects.

Determined that the rights of the suspect in the context of international standards
regulated by norms of international instruments that contain suspected basic features and
safeguards the existence of the required minimum amount of procedural rights of suspected
constituting its procedural status.

Keywords: criminal proceedings, subjects of criminal proceedings, the suspect, the
suspect law, criminal procedure, international standards.
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Po3rnsiHyTo OCHOBHI MO3uLii BYUEHNX-KPUMIHAMICTIB LWOAO0 BU3HAYEHHS MOHATTA npegmerta
KPUMIHaNICTMKN  Kpisb NpU3My iCTOPUYHOTO pPO3BUTKY Uiei Haykun. HasegeHo npuvknagm
3aKPIMNMEHHs KPMMIHaNICTUYHNX MOSOXEHb Y [Kepenax npaBa CTapoAaBHiX Aepxas Ta cnocobu
iX 3acTocyBaHHA TOrOYacHVMMU MPABOOXOPOHHUMMW OpraHamu, OMWCaHO NEPBUHHI TaKTWUYHI
NpUOMM Ta OCHOBHI NepefyMOBU Ans BUKOPUCTaHHSI OOCArHEHb HAyKW i TEXHIKM 3 MEeTol
po3crigyBaHHS 3M0YMHIB, OXapaKkTepu3oBaHO nepiod KoHconigauil KpUMiHaniCTUYHUX 3HaHb Ta
BMOKPEMIIEHHS KPUMIHANICTMKM y crevianbHy topuandHy Hayky. OCHOBHY YacTWHY AOCHIAKEHHS
npucesdeHo npobnematuli BM3HAYEHHSI MOHATTA MNpeaMeTa KPUMIHanICTVMKW, sIK OOHOro i3
OCHOBHUX TEOPETUYHMX TMONOXEHb Liei Hayku, Yy npausix €BPOMENCHKUX Ta paasiHCbKMX
HaykoBLUiB. [lpeactaBneHo MipKyBaHHS «3aCHOBHMKa» KpuMiHanictukm — [ [pocca, Lwopo
MOHATTA KPUMIHANICTMKM Ta 1i Micua cepen HayK KpUMIHANb5HOro LMKIY, BUCBITIIEHO OYMKU NOro
MOCNIAOBHMKIB Ta MpOaHarnisoBaHO MO3uWLii iHWKMX HaykoBUiB y cdepax KpuMiHanicCTukn Ta
KpUMIHaNbLHOro NpoLecy LWoAo Npupoau KpumiHanictuky, i cyTi i npeameta. Ocobnuey ysary B
LbOMY KOHTEKCTi MpuUAiNeHo HavnoOLUMPEHILLIOMY Yy Cy4acHOMY HayKOBOMY CEPefoBULLi TPaKTy-
BaHHIO NpegmeTa KpMMIHaniCTUkv Yepes AoCNigKyBaHi Heto 3aKOHOMIPHOCTI MEXaHi3My 3104MHY,
3aKOHOMIPHOCTi BUHUKHEHHS! iHbOpMaLii MPO 3MOYMH i AOro y4acHWKIB, 3aKOHOMIPHOCTI 30upaH-
HS1, JOCMIIXXEHHS!, OLHIOBaAHHS i BUKOPUCTaHHS [OKa3iB. PO3rnsHyTO NUTaHHA Woao nepeaymoB
MosiIBA LIbOTO BM3HAYEHHs!, noro aprymeHTauii P.C. BenkiHuM Ta KpUTUKKM iHLUMMKW HayKOBLSIMM,
BiOOpaXeHO BUKOPUCTaHHA Uil AediHilii y KpUMIHANICTUYHIN OOKTPUHI CbOroAeHHs. Takox
aBTOp 3anporoHyBaB BrnacHe 0ayeHHs MOHATTA npeaMeTa  KPUMIHaMmICTUKU B KOHTEKCTI
BMKNaZAeHoro Matepiany Ta Cy4acHuX coljianbHO-eKOHOMIYHO-NPaBOBUX peanin YkpaiHu.

Knroyosi crioga: 3akOHOMIPHOCTI, 3MOYMHHICTb, NMOHATTS KPUMIHANICTUKKN, KPUMiHAMiCTUYHI
pekoMeHaaLii, TaKTUYHI TPUAOMW.

CyuacHi coLiaJbHO-€KOHOMIUHI, MOJIITUYHI Ta MpaBOBi peanii Hamoi AepkaBu, B
yMOBaX SKHX, Ha JKaJlb, 3pOCTa€ Ta YJOCKOHAIIOETHCS TaKe HEraTWBHE SBUILE, 5K
3JI0YMHHICTh, 3yMOBJIIOIOTh CYCHIJIbHY NOTpeOy B MPOBEICHHI SKICHOI MiATOTOBKU
KBaJTi(DiKOBaHUX KaJ(piB sl OOPOTHOM 13 KpHMiHAIBHUMH NPaBONOPYIIHUKaMHU. BkazaHa
MirOTOBKAa 0€3CYMHIBHO IMOBWHHA OXOIUTIOBATH BUBYCHHS KPUMIHAJICTHKH, ajKe came
I Hayka TiepeOyBae Ha TEpeJOBUX TO3HUINIAX MPOTHIIT 37M0YUHHOCTI. [lopsim i3 1M,
OCBOEHHSI KPUMIHAIICTUKH, SIK 1 OyAb-AKO1 1HIIOT HayKH, TEPEIOBCIM TOYMHAETHCS 13
3’sicyBaHHS 11 IpeaMeTa — Ti€i OCHOBOTIONIOKHOT KaTeropii, 0e3 3HaHHS K01, HEMOXXJIHBO
MPaBUIILHO 3PO3YMITH, IO caMe JOCTIKYE Ta YW Ta HAayKa, KM il 3MICT Ta 3HAYCHHS,
sKe Miclle BOHa 3aiiMae cepex OaraThOX IHINMX HayK. BingTrak BU3Ha4YeHHs mNpenMera
KPUMIHATICTHKH, 30KpeMa B KOHTEKCTi ICTOPUYHOTO PO3BHUTKY I[bOTO IOHATTS, Ma€ He
JHUIIe aKTyalbHE TEOPETHKO-TPaBOBE 3HAYEHHS, a W CYCHUIBHO-TIPaKTHYHY
HEOOX1AHICTh, OCKIJBKH € MIAIPYHTSIM JUIs YCHIIIHOIO BUKOPUCTAHHS KPUMIHATICTUUHUX
TMOJIO’KEHB IPAaBHUKAMH 3 METOIO 3alI00iraHHs Ta POTHAIT 3TIOYMHHOCTI.

IMpobnemMa BW3HAYEHHS IOHATTSA MpeAMETa KPUMIHATICTHKHA 3HAaXOJHTh CBOE
BimoOpakeHHS y Tpamsx Takux HaykosmiB: S. Bapmes, P. benkin, I I'pocc,
M. [Janbmms, 1. Koryrny, T. BapdonomeeBa, B. 'onyapenko, B. lleniteko, I'. MaHHCc,
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C. Iloranos, M. Ctporosuu, C. Tperyoos, 1. SlkumoB Ta ixmi. [TpoTe cepen yueHHx Ha
CHOTOJTHIIIHIN JICHb BIJICYTHE €IMHE PO3YMIHHS KaTeropii mpeJMeT KpUMiHATICTHKH.

OCHOBHOIO METOIO ITi€] CTAaTTi € BUCBITJIIEHHSI PO3YMiHHS 3MICTY KPUMIHAJIICTUKU B
ICTOPUYHOMY KOHTEKCTI Ta WOTO IMOJajbllleé BUKOPUCTAHHS NMPH (POpMyBaHHI CydacHOI
JediHimil mpeaMeTa KpUMiHATICTHKY.

3aBaHHAM CTATTI € aHATI3 BU3HAYCHD MPeIMeTa KPUMIHATICTUKH, SKHH PO3pOOMIH
MPOBITHI HAYKOBIII 3 MOMEHTY ii 3apOJPKEHHS Ta JI0 ChOTOIHI.

O0’€eKT JOCTIKCHHS — BUCHHS MPO MpeIMeT KPUMIHAIICTHKH Ha PI3HUX eramax
PO3BHTKY ITi€1 HAYKH.

[Mpeamet mOCHiHKEHHS — MOHSTTS MPEIMETa KPUMIHATICTHKH.

BuHUKHEHHS! KpUMIHAJIICTUYHUX 3HaHb Y CBOEMY YaCOBOMY aCHEKTi 30iraerbcs i3
MOSIBOIO TIEPIIUX THIIIB JEp)KaB Ta MpaBa. BCTAHOBICHHS NMEBHUX MPABUJ MOBEIIHKH Y
CYCHIUIBCTBI (IIEBHUX 3aKOHIB) 3aBX/IU CYNPOBOKYBAJIOCS MOSIBOIO 0Ci0, sKi 1X mopyury-
Bayu. Binrak 3’sBisutacs HEOOXiTHICTh Y pO3pOOJICHHI CIIEIialbHAX CIIOCO0IB, METOIIB
Ta 3aco0iB, 3a JOMIOMOTOI0 SKUX MOXKHA OyJIo O pO3CITiyBaTH Ta PO3KPUBATH MPABOIIO-
pYIICHHSI, BCTAHOBJIIOBATH 3JIOUMHINB. YK€ B CTapoJaBHI YacH CTBOPIOBAIM IIEPIIN
Iep>KaBHI OpPraHd Ta IpHM3HAYald MEPIINX II0CAHOBHUX 0Ci0, 000B’SI3KOM SKHX Oyia
60opoTr0a 31 3mounHHICTIO (Hampukian, v CtapogaBHEOMY €THNTI — YHHOBHUKHU-TIUCII,
HyOIHChKI HeTpH Ta iH., y CTapoaaBHbOMY BaBuiioHi — el Ta cymi Tomo) [15, c. 25].

BunukatoTh 1 mepuri jpkepena ImpaBa, y SKUX BiJOOpPak€HO OKpeMi €IeMEHTH
KPUMIHANTICTHYHHUX 3HAHb. Bike y CBSIICHHUX KHIDKKAX 1yIeiB, XPUCTUSIH, MyCYJIbMaH —
Topi (I’stuxHmAcoki), bi6mii, Kopani — MoxHa 3HaliTH omuc crnocoOiB NPOBEIECHHS
JIONHUTY, 0OUIyKy, ymi3HaHHS [9, ¢. 5—6], y nucemHux nam’atkax CraponaBHboro Kurato
3raflaHo Npo TaBPYBaHHS 3JIOYMHLIB SK CHNOci0 0OJIKy NpaBOMOPYIIHHUKIB Ta
BCTaHOBIIEHHsI cynumocteit [14, c. 31], a y mpaBoBux aktax KuiBckkoi Pyci (miTomucax
XV-XVI cromith) BimoOpa)keHO BHKOPHCTAHHS KPUMIHATICTUYHHX 3HAHb MPH
MOPIBHSHHI MIANNCIB Y PYKOIIHCAX, BUSIBIECHHI MIIAPOOOK MOKYMEHTIB. Y MOIAILIIOMY
3p00JIEHO TP CIIPOOH IOA0 y3arajJibHEHHS CynoBol mpakTHukH. 30kpema I. [Tocomkos
y nparti «IIpo 6igHicTs 1 6aratcTBo» (1724 poky) mpoaHaiizyBaB He JIMIIE CYIOYHHCTBO,
a W IpUHOMH MPOBEICHHSI CIIIJICTBA: BUIIPOOYBAHHS BOTHEM 1 3aJ1i30M, IMO30aBIICHHS %Ki
Ta BOoAM 1 T. 1. [15, c. 26].

3po3yMijio, 0 MEePBHUHHI METOAM, 3acO0M Ta CocoOW pO3CIigyBaHHs 3J0YHHIB,
IPYHTYBaJIMCS 31€OUIBIIOIO HA 3J0POBOMY TIJIy3[i Ta MPAaKTUUYHOMY JOCBiJi 1 MOINH
3a0e3MmeYnT MOoTpeOu CychiibCcTBa y OOpOTHO1 31 3JOYMHHICTIO JIMIIE HA MOYaTKOBUX
eTamnax Horo icHyBaHHs. PO3BUTOK COIliabHUX Ta €KOHOMIYHUX BiJIHOCHH, TOXKBABJICHHS
TOBapooOiry W ypOaHizalis, CTpiMKE HAayKOBO-TEXHIYHE 1 MPOMHUCIOBE 3POCTAHHS
XVII-XIX cromniTh Maio CBOIM HACIHIJKOM He JIUIIE TTO3UTUBHI, a i HETAaTUBHI €QEeKTH,
30KpeMa TIOsBY TpodeciiiHOT OpraHi3oBaHOl 37M0YMHHOCTI. OTpHMaBIIM AOCTYH IO
HOBITHIX PO3pPOOOK HAyKH Ta TEXHIKH, MPABOMOPYITHUKH CTATH «HEBJIOBUMHMID IS
TPaBOOXOPOHHHX OpTaHiB, sIKi POIOBKYBAIN KEPyBATHCS y CBOii TiSUTBHOCTI KUTTEBUM
JIOCBIZIOM Ta 3MOPOBUM IIIy3ZOM. SICHO, IIO IIi SBHINA HE 3aJMIIIINCS 1033 yBAaroko
CyCHlHLCTBa sgKe, SK 3a3HaJae HpO(pecop T. B. Bapdomnomeera, TOCTYTIOBO i3
BHCXIJJHOIO IHTEHCHBHICTIO IIOYAJI0 pearyBaTH Ha YAOCKOHATICHHSI 3JI0OYMHHOCTI MIJISIXOM
YTBOPCHHSI opramB CHEHIAILHOTO  PO3IIYKY 1 pO3CJ‘IlI[yBaHH$[ BITPOBAKCHHSI
BIMOBIAHKX MeTOMIB ix poboTu [13, c. 11-12]. BomgHouac, OCKiJIbKM 3J0YHHHI MPOSBU
XapaKTepH3yBATUCS, K NPABHIIO, TAEMHUYICTIO, iX BUSBJICHHS 1 PO3KPUTTS norpeGyBano
BEJIMKHX 3yCHUJIb i 3HAHb HE JIUIIE }opncnpyz[eﬁun a ¥ pi3HUX ranysen HayKH 1 TEXHIKH.
[Mounnae 3apoKyBaTHCS TEHICHIlSI BUKOPUCTAHHS JTAHWUX MPUPOTHHYUX 1 TEXHIYHUX
HAYK 3 METOI0 PO3KPHUTTS 3JI0UYHHIB.
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[Tepmri ToroyacHi KpUMIHATICTHYHI peKOMEHIAIIIT 3’ IBUIIMCS BXKe Ha moyatky XIX
CTOJNITTSA. AHAI3yIOUM TPAKTUKY IMPOBEICHHS OKPEMHX CIIiAYUX il (OrJisim, IOIHT,
OOIIyK), aBTOPM BHUCBITJIIOBAIM HE JIMIIE HOPMAaTUBHO-TIPABOBY CTOPOHY TaKoi
IISUTBHOCTI, a W 3a3Havajd NP0 BUKOPHCTAHHS TEBHUX TAKTHYHUX IPUHAOMIB Ta
TEXHIYHHUX 3aC001B NP NPOBEJIEHH] PO3CIiAyBaHHS.

Ckaximo, HiMeubkuil HaykoBeupb JlroaBir ¢oH SIreMaHH y CBOEMY JBOTOMHUKY
«KepiBHUIITBO 3 CYAOBOIO BYCHHS MPO PO3CTIMyBaHHS» TMOPSH 13 BHCBITICHHIM
TEOPETUYHHUX MUTAHb KPUMIHAJIBHOTO MpPOILECY (MPHUHIMIN PO3CIiAyBaHHS 3II0YUHIB,
MIpaBWiIa TIPOBEACHHS CyJOBOTO OTIISIY, 3aTy9IEHHs €KCIEPTiB 1 BUKOPUCTAHHS JTOKAa3iB,
0 TPYHTYIOTBhCS Ha TOKa3aHHIX CBiJKIB, IpaBHja JOMUTY 3JIOYMHIIA 1 CBIAKIB TOIIO)
HaJaB Ha OCHOBI 344 NOKyMEHTAJIBHUX MPUKIAIB 13 KPUMIHAIBHOT TPAKTUKU BaXKJINBI
TAaKTUYHI PEKOMEHMAIlii JUIsl PO3KPUTTS 1 PO3CIIIyBaHHSA 3J109MHIB (Oamakydux
00BHHYBaYCHUX, HAITPHUKIIA]], aBTOP PEKOMEH/IyBaB JIOMMUTYBATH KOPOTKO 1 SICHO, YacTillle
CTIOHYKalo4X iX IO IMOBTOPEHHS paHille AAaHUX I[OKa3aHb, MO0 BHSBUTH MOXKIHBY
OpexHio) [21, c. 64].

IToni6uo mo JI. ¢oun AremanHa pocmcmﬂ/m HaykoBelb . bapmes y MOHorpa(bn
«llincraBu  KpUMIHAILHOTO ~ CyIOYMHCTBA i3 3aCTOCYBAaHHSM JIO  POCIACEKOrO
KPUMIHAJIBHOTO CYJOYMHCTBa» JOCHTH JETAIbHO /s TOTO Yacy BHKJIAB TaKTHYHI
MPUIOMH TIPOBEJCHHS OISy Ta OYHOI CTaBKU. ABTOp chOpMyITIOBaB HU3KY IPaBUII LTS
MIPOBEICHHS «OCOOMUCTOTrO OIVISAY 3/MOYMHY I chifiB Horo»: 1) ocobuctuil ormnsg Moxe
OyTH TIPOBEJICHHWI y BCIX THX BHIIAJKaX, KOJH y PO3CIiAyBaHIil KpUMIiHAIBHINA CrpaBi
HasBHI 30BHIIIIHI O3HAKY 1 CIII/IH, 10 IMiUISTAI0Th OTJISAY W OIS/ Ta MOBIIOMIICHHS SKUX
MOXXYTh MaTH BIUIMB Ha MaWOyTHIM BHPOK; 2) OCOOHMCTHI OTJIsa Mae BigOyBaTHCS 3
yCI€F0 TMIBHIKICTIO, SKa TUTBKM HEOOXiJHA, MO0 YCYHYTH BCAKY MOMKITUBY 3MiHY B
TPEMETi OTIsiALy; 3) OTJIsi Ma€ MOIIMPIOBATHCE AK Ha TOIOBHMUIT MPEIMET TOCTIIUKCHHS,
TakK i Ha BCe Te, IO 3 HIM 3B’s13aHE 1 MOXKe B MalOyTHROMY Matu OyIb-IKe 3HAUCHHS TIPU
CKJIaJlaHH] BUPOKY; 4) Oynb-siKi 3MiHH, 110 BiIOyIHCS 13 IPEAMETOM OISy, MalOTh OyTH
JETabHO JOCIi/KeH1 Ta 3adikcoBaHi; 5) IpU 0COOMCTOMY OTJIsiAI Mae OyTH CKJIaJeHO
HACTUIbKM JIETAbHUM 1 TOYHUH HOro omuc, moO Ti, SIKi MOBHHHI CKOPHCTATHCS LIUM
aKTOM, MOTJIM OJIEp>KaTH 4Yepe3 HbOTO SICHE W IOBHE YSBICHHS HPO NPEeIMeT Oy,
HaueOTO BOHU caMi MPOBOJUIM HOTro; 6) y BUMAJKY HEOOXIAHOCTI OISy HIXTO HE MOXeE
1 He TIOBMHEH YMHUTH TIEPEIIKOJ Y HOro MpoBeJeHHI. AHAIOTIYHO CKIIaJeHO MpaBuia i
moa0 o9Hoi cTaBk [1, c. 149-173].

KoHcominariss KpyMIiHAIICTHYHAX 3HaHb Ha0paylia CTPIMKUX O00epTiB y JApyrii
moyioBuHi  XIX cromitra. Po3poOka HOBHX 3aco0iB KpUMIHAIBHOI peectpariii (Oep-
TUTBHOHAX, JAaKTUIIOCKOMISl TOIIO), HAYKOBHUX METOJIB IOCHIPKEHHS PEYOBHX JOKa3iB
(cymoBa dotorpadis, rpadosoris ToIo), MPUHOMIB 1 crioco0iB opraHizailii Ta MIaHyBaHHS
po3caimyBaHHsl, 3aCO0iB 1 METONIB BUSBIICHHS, (iKcallii Ta BHKOPHCTaHHS JIOKa3iB, iX
CHCTEMaTH3allisl Ta YJOCKOHAJICHHs, — yce II¢ HEMHHYYe 3yMOBIIOBAIO 10 BHHUKHEHHS
HOBOI HayKH, SiKa BiJloMa y HAIll Yac IiJi Ha3BOIO KpHMiHalicTHKa. Brepire BkazaHwmii
TEpMiH Y>KUB 3HAMEHUTHI aBCTPIHCHKHUII I0pUCT, podecop UepHIBELBKOr0 YHIBEPCUTETY
l'anc I'pocc. Y cBoeMy, 0Oe3 mepeOiNbIIeHHS BU3HAYAIBHOMY ISl KPUMIHAJLTICTHKH,
«[lociOHMKY Uil CYHOBHX CHIIAYMX SK CHCTEeMH KpuMiHaiicTuku» (1898 poky) BueHwmit
3poOUB crpoOy BU3HAYUTH NMPEAMET Ta Miclle KPUMIHATICTUKU MOMDK IHIIMX HAyKOBUX
3HaHb, 3a3Hadaroun: «KpHUMIHATICTHKA, 32 CBOEIO PUPOIOI0, IIOUYMHAECTHCS JIHIIE TaM, e
KpUMIHAIBHE TPaBO, TAKOX 3a CBOEI TPHUPOJION0, TPHITMHSE CBOIO IiF0: MaTepiajbHe
KpUMiHAJIbHE TPaBO Ma€ CBOIM IPEIMETOM BHUBUCHHS 3J0YMHHOTO IISHHS 1 TIOKapaHHS,
(dopmanbHe KpUMiHAIBHE TIpaBo (TIpollec) MICTUTh Yy coO0l TpaBHiia 3acTOCYBaHHS
MaTepialbHOr0 KPUMIHAILHOTO MpaBa. AJie SKHM caMe CIIocOOOM BUHHSFOTHCS 3JIOUWHH?
Sk mocipKyBaTH i crocoOu 1 pO3KPUBATH 1X, SIKi OyJIM MOTHBH JI0 TIPOBEICHHS TaKOTo,
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SIKI MaJIMCS Ha yBa3i LTI, — PO BCE 11 HaM HE TOBOPSATH Hi KpUMiHAJILHE TIPaBO, Hi MPOIIEC.
Lle craHOBUTH TpeIMET KPUMIHATIICTUKI [5, C. 7].

Came 13 BKa3aHO{ Mparli po3MOYMHAETHCS PO3BUTOK KPUMIHATICTUKH K CaMOCTIHHOT
FOPUIMYHOI HAyKW, & TUTaHHS BHU3HAYCHHS ii NMpeaMeTa HaOyBae HeaOWSAKOI aKTyalb-
HOCTI, 30KpeMa 1 Ha TepeHax KonuiHboro Pagsacekoro Coro3sy.

ITocninosuuk I'. I'pocca — C. Tpery6os — y cBoiif mpari «OCHOBH KpHUMiHAJIBHOT
TexHiku. HaykoBo-TexHi4Hi npuioMH po3ciilyBaHHs 3JI0YHHIB» BU3HAUAB KPUMIHAIBHY
TeXHIKy (came TaK y L[lI/I KHU31 HA3UBAIACs KPUMIHANCTHKA) «IK MPUKIAJHY, HayKOBY
JWICLMILTIHY, TICHO TOB’SI3aHY 3 KPUMIHATLHO-TIPOLECYAILHHM npaBoM, 1 sIKa Ma€e CBOIiM
MpeJIMETOM BHBUYCHHS HAaWHOLIBII JOIJIBHUX CIOCOOIB Ta MPUHOMIB 3aCTOCYBaHHS
METOJIIB TMPHUPOJHWUYHMX HAYK 1 TEXHIYHMX 3HAaHb [0 JIOCHIIDKCHHS 3JIOYWHIB 1
BCTAHOBJICHHS 0COOM 3110uMHLSY [24, ¢. 14].

[Minrpumyroun noszutiiro C. TperyOoBa 100 MPHUKIAIHOTO XapakTepy i€l HayKH,
I'. MaHcc Bka3yBaB Ha Te, 1[0 KPUMIHATICTHKA BHBYA€E CIIOCOOM BYMHECHHS 3JI0YMHIB,
npodeciiiHi 0coOMMBOCTI Ta MOOYT 3JIOYMHINB (30KpeMa, 3a0000HH, >KaproH TOIIO) i
MIPUAOMH PO3CIIiTyBaHHsI 3JI0YHHIB, Y TIM YHCHI iAeHTH (iKMo 3710unHIIB [16, ¢. 147].

Hactynny, nemo po3mipeHy HOpiBHSHO 3 MONEpeAHIMH JediHIlilo mpeamera
KPUMIHATICTHKU 3alPONIOHYBaB aBTOpP IEPILIOTO PaJsiHCHKOTO MiIPpyYHUKA 3 L€l AUCIH-
twiiHn 1. SIkumoB. OKpiM TEXHIYHOTO aCNeKTy, BUSHHIl ymeplle 3BEepHYB yBary Ha
JOCITIDKEHHST 0COOM 3JI0YMHIIS, 3a3Ha4YalouH, 110 KPUMIHATICTHKA SK HayKa Ma€ CBOIM
IPeMETOM BHUBUCHHS HANIOLIIBHIINIMX CHOCOOIB Ta MpPUIIOMIB 3aCTOCYBAaHHS METOJIB
MPUPOAHUYUX, MEAUYHUX 1 TEXHIYHUX HAyK JUIS PO3CIiTyBAaHHS 3JI0YMHIB 1 BUBUCHHS
(hi3myHOi Ta MOPAIBHOT OCOOMCTOCTI 3JI0YMHIIA, a ii MeTa — JIOIIOMOTa MPaBOCYIII0 Y
PO3KPUTTI MaTepialibHOT ICTHHH B KpUMIHAJIBHIH cripaBi [25, ¢. 5].

Sk y0OauaeTbcs 3 HaBEJCHWX BHIIEC BU3HAYCHb, PO3YMIHHS KPUMIHAIICTHKU SK
MPUKJIATHOI HAyKH J0 KPUMIHAJIBHOTO TPOIECY JAOMIHYBajJO Ha TOYAaTKax ii CTaHOB-
neHHs. Tlopsin i3 UM, e y nepirii noJoBruHI XX CTONITTS 3’ IBISIFOThCS IEAKI TIpart, y
SIKAX BIJICTOIOBAJIM CaMOCTIHHICTh KPHUMIHAJIICTHKH Ta TPOBOJIWIA PO3MEXYBaHHS ii
npeMeTa Ta IpeMeTa KpUMiHAIBHO-TIPOIIeCYaIbHOT HAYKH.

OpHuMu 13 mepuMx BKasaHi ifei Bucimimmu b. IllaBep Ta A. BiH6epr VY ixHbOMY
CHITEHOMY TIAPYYHHUKY KPUMIHATICTHKY BU3HAYCHO K HAYKY NPO HPUAOMH Ta METOIM
BUSIBJIGHHS 1 JIOCHIJDKEHHS JOKa3iB, SIKi BHKOPUCTOBYIOTH JUIL PO3KPHUTTS 3JIOYHHY,
BUSIBJICHHS Ta yITi3HaHHA 3no4ynHIs. e TpakTyBaHHs, sk ciymHo 3a3Hayae M. JlaHbmmH,
BIfIpI3HAJIOCA BiA MHONEPEIHIX THM, L0 B HBOMY BXE He OYyJIO BiIMIHHOCTEH MIX
MpUAOMaMH, 3al03WYCHUMH KPUMIHATICTHKOK 3 1HIMUX HAyK, 1 «BJIACHE KpHMiHAJIiC-
THYHAMI», a HIIUTOCS JIUIIE TIPO Te, IO BCi BOHM € IPHHOMaMH i METOAaMH BUSBIICHHS Ta
JOCITIJDKEHHS JI0Ka3iB, a He B3araii po3ciiyBaHHs 3JI049MHIB [6, c. 137].

Hatomicts C. IloTamoB, po3risgaodd KPUMIHATICTHKY SK CHCTEMY HAayKOBHX,
TEXHIYHUX 1 TAKTHIHAX METOJIB PO3KPHTTS 3JIOYHHIB, CUCTEMY, IO OXOIUTIOE METOIHKY
PO3CITiyBaHHS OKPEMHUX BHIIB 3JI0YHMHIB, TaK 3BaHy OKPEMY METOIWKY, 3aIlepeuyBaB
JIyMKY TOTOYacHOrO npouecyamCTa M. CTpOFOBI/I‘Ia [18, c. 5]. OcranHiii po3MeKOBYBaB
KPUMIHATICTHKY | KPUMIHATBHHMH NPOLEC TaK: HAYKOBI NPUAOMH BHSBIICHHS Ta JOCIIA-
JKEHHSI PEYOBUX JIOKA3IB i CIIIJB 3II0YMHIB, 3AMO3UHYCH] 3 NIPUPOIHIYNX | TEXHIYHUX HAYK
Ta PUCTOCOBAHI JU/Isl BAKOPUCTAHHS IiJ| 4aC PO3CIII/lyBAHHS 3/I0YMHIB, BiH 3apaX0OBYBaB [0
npeaMeTa KPUMIHATICTHKH, @ IINTAHHs TaKTHKA i METOJMKH PO3CIIiYBAHHS 3II0YHHIB — 110
IpeaMeTa HayKH KpUMiHaNbHOTo nporecy [22, c. 6-11].

Bonmnouac, Ha Hanry TyMKy, Oe33alepedHrM KPOKOM yIIepe y MUTaHHI BU3HAYCHHS
3MICTy MpeaMeTa KPUMIHATICTUKH CTAIH Tpalli PaJsHChKUX Y4eHUX y cepeamHi 50-x
pokiB XX cromitra. Cepen HHX BapTO BUAUIMTH To3uiito npodecopa C. MitpideBa Ta
BJKe 3rajyBaHoro Buiie npodecopa A. Binbepra. [lepmmii BBaxkaB, Mo KpUMiHATICTHKA
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SIK CHelliajibHa FOpUAMYHA JUCIHUILIIHA € HAayKOK TPO TEXHIYHI 3aco0H, TaKTUYHI
MPUHOMH Ta METOIH, IO 3aCTOCOBYIOTHCS JJIsl BUKOHAHHS TMepeadaueHuX KpUMiHaJIbHO-
MPOIECYATBHAM 3aKOHOM JIilf CYIOBUX Ta CIIITYAX OPTaHiB MO0 BUSIBICHHS 1 30UpaHHs,
(bikcarii Ta JOCTIDKCHHS JOKa3iB 3 METOI PO3CHiayBaHHs 3y04MHIB [17, c.25-26].
Jpyruit po3risaas ii sk HayKy Ipo TEXHIYHI 1 TAKTUYHI NPUIOMHU Ta 3aCOOU BUSBICHHS,
30MpaHHs, (ikcalii Ta JOCTIPKEHHS CyJOBUX JIOKA3iB, 10 3aCTOCOBYIOTHCS JJISI PO3KPUTTS
3JI04MHIB, BUSBICHHSI BUHHUX Ta MOLIYKY CIIOCO0IB 3amo0iranHs 31o4nHam [4, c. 4].

AHaui3 1IUX BHU3HAuU€Hb JA€ 3MOTY 3pOOMTH BHCHOBOK PO T€, IO y HUX 3HAYHO
yaockoHaneHo nomnepeadi Aedinimii. C. MiTpideB ymeplile JOCTaTHBO YiTKO BU3HAYUB
KOJIO cy6’eI<TiB BUKOPHUCTAHHS KpI/IMiHaJ'IiCTI/I‘{HI/IX 3HaHb, 3aPaxyBaBILIH JI0 HUX «CynoBi
Ta cuimui opraHm», a A. BiuOepr, OKle PO3CITITYBAHHs 30YHHIB, BKa3aB METOIO
BHKOPHCTAaHHS KPUMIHATICTHIHHX NPUIOMIB 1 3aCO0IB INE H «BHSBICHHSN BHHHHX Ta
TIOIIYK CIIOCOOIB MOIIEpeHKCHHS 3704KHIBY. OOHIBa aBTOPH JONANH O «BHABICHHS 1
JOCTIDKEHHSI JIOKa3iB» X «30MpaHHs Ta QiKkcarlirom.

Ilonpy HaBeneHe BHMINE YIOCKOHANICHHS MONCPEAHIX BH3HAYCHb T4 JIOCTATHBO
MUPOKY MmATpUMKY iHmMX ydeHuX (I'. MinbkoBchkuii, M. SI6mokoB, O. Bacwuies,
O. Eiicman, M. lllanamoB), 3a3HaueHi aediHilii mpeaMeTa KPUMIHATICTUKH TaKOXK
notpebyBanu meperisny. Bkasane, Ha IyMKy OJHOTO 3 HalBIAOMIIIHMX POCIHCHKUX
kpuMiHanicTiB P. BenkiHa, MoxkHa 0yJ10 MOSICHUTH ABOMA YMHHUKAMU!

— To-Tiepiie, BOHU Oyflu HEMOBHUMHM, OCKUIBKM HE BiJJOOpa)alu HU3KH «Tpaau-
LiHUX» CTOPIH MpeIMeTa KPUMIHAIICTUKH, TAKUX, HANPHUKIIAM, K BUBUECHHS CIIOCOOIB
BUMHEHHSI 3JI0YMHIB, PI3HUX MEXAHI3MIB CIIIOYTBOPEHHS, L0 aX HISIK HE OXOIUIEHO
TTOHSTTAM 3aC00iB, MPUHOMIB 1 METOIIB POOOTH 3 TIOKA3aMHU;

— T0-JIpyTe, BOHU HE BIAMOBIAAIN CY4aCHUM BUMOTaM, SKi TIpe’ SBIISIOTh J0 BU3HA-
YEeHHS MpeIMeTa HayKH K (popMu BinoOpakeHHS JFOJWHOI0 00’ €KTHBHOI MIMCHOCTI, SIK
cdepu 3HaHHA [2, ¢. 59].

HoBuit migxim 10 po3yMiHHS TIpeaMeTa KPUMIHANICTHKH, SKHHA IOJIATaB Y
BH3HAUYCHHI ITI€T HAYKH KPi3b MPU3MY JOCIIDKYBAaHHX HEIO 3aKOHOMIPHOCTEH, po3poOuB
sikpa3 P. BeskiH y clliBaBTOPCTBI 13 cBOIM Koueroro «1o nexy» 0. KpacHo6aeBum.

B omyOnikoBaniit HumMu y 1967 poui crarti «lIpo mpenmer paasHCbKOI KpUMiHAITiC-
THKW» HAYKOBIII BUPA3MIIU TaKy IJICHO: «IIPEIMET PaJsTHCHKOI KPUMIHAIICTHKY CTAaHOBJIATH HE
METOJIH, IPUIOMH 1 3ac00M POOOTH 3 J0Ka3aMH, SIK BBOKAJIOCH, 8 3aKOHOMIPHOCTI BHHUK-
HEHHSI, BUSIBJICHHS, TOCHI/KSHHS], OI[IHKM 1 BUKOPUCTAHHS JI0Ka3iB, HA OCHOBI SIKMX KPHMi-
HaJTICTUKa po3po0Iiste 11l MeToaH, NpuiiomMu 1 3acobm» [3, c. 92]. OnHak Take BU3HAYECHHS
npeaMeTa KpUMIHATICTHKH, K 3a3Ha4nB caM P. benkiH, «He MICTHIIO BKa3iBKHM Ha 3acO0H i
METOJI CYJIOBOTO JIOCHI/DKCHHS SIK Ha €JIEMEHT TpeMeTa KpI/IMiHaJIiCTI/IKI/I» 1 TOMy 4epe3
Pik BoHO Oyno yrounene: KpuminamicTHka — Hayka IpPO 3aKOHOMIPHOCTI BHHHKHCHHS,
361/1paHH;1 JOCTI/PKCHHSI, BUKOPUCTAHHS JOKa3iB 1 3aCHOBAaHMX HA ITi3HAHHI IUX 3aKOHO-
MipHOCTe# 3aco0ax 1 MeToaX CyIOBOTO IOCHIKEHHsI Ta 3aro0iranHs 3iounHam [12, c. 9].

HoBe Bu3HAueHHS MMO3WTHBHO CHPUHHSUIM He BCi BuYeHi. OCHOBHMMH KHOTO
OTIOHEHTAMU CTaJIM BiZioMi pajasHChbKi KpuMiHajictu — O. Bacunbes ta B. I1. Konmakos.
Ha nymKky nepioro, ToJIOBHUMH HeIONMIKaMU Takoi Aedininii 0yio Te, 110 BOHa!

1) naBana mifcTaBM BBaXKaTU KPUMIHANICTUKY YaCTHHOIO JOKA30BOTO IpaBa (Teopis
JI0Ka3iB) 1 M 3MilllyBaJia Ta HAaBiTh 3JIMBaja KPUMIHANICTHKY 3 HAYKOK KPUMIHAJIBEHOTO
MIPOIIECY 3aMiCTh IX PO3MEXKYBaHHS;

2) He poO3KpHUBajla NPUPOJU KPUMIHATICTUKH, IO IPYHTYETbCA HA TBOPUOMY
BHKOPHCTaHHI MPUPOJIHUX 1 TEXHIYHUX HAYK;

3) He 3rajyBayia Mpo KOHKPETHE MIPU3HAYCHHS KPUMIHATICTHKH [3, c. 63—64].

3paxkaroun Ha BukiaaeHe, O. BacmibeB y 1969 potii 3amporoHyBaB BjacHe pO3yMiHHS
MpeaMeTa KPUMIHATICTHKH SK HayKW PO CIICIlialbHI MpUHAoMH 1 3aco0H, po3poOJicHi Ha
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OCHOBI TIPUPOJHUX 1 TEXHIYHMX HAyK Ta 3aCTOCOBYBaHI Yy KPHUMIHAJIBHO-TIPOIECYATBHIN
JUSUTBHOCTI  JUIsl  OpraHi3ailii IUIaHOMIPHOTO — PO3CIIIyBaHHS 3JIOYMHIB, IPaBHIHLHOTO
BUKOPHUCTAHHS Mi3HABAIBHUX NMPUIIOMIB, a TaKOXX 3ar00iranHs 3mo4nHam [19, c. 8].

OIHIOIOYN «HOBE» BHU3HAYCHHS MOHATTS KpuMiHamicTuky, B. KonMakoB 3aramom
MoroxysaBcd i3 nosuniero O. BacuneeBa, oJJHaK JOJAaTKOBO 3a3HauaB, IO CIIACTBO 1
CyJl BUKOPHCTOBYIOTh HE 3aKOHOMIpHOCTI, siki Bka3zaB P. C. benkin, a ¢akTtuuni naHi
(moxas3u), oepxkKyBaHi HUITXOM 3aCTOCYBaHHS HAYKOBHX METO/IB, anﬁOMiB 1 3aco0iB
JUIst POSKPUTTS 3MI04KHY 3 iX fornomororo. Came i MeToH, IPUHOMH i 32C00H, Ha TyMKY
YYEHOTO0, 1 CTAHOBIIATH npemMer KpI/IMlHaJIICTI/IKI/I [11 c. 6].

KomeHTapi mux Ta IHIIMX y4YeHHX-KpHMIiHAMICTIB (Hampukiaa, A. BinOepra) He
3aIMINAJINCA 1032 yBaroto P. benkina. BijgbmiicTh i3 HUX aBTOp apryMEHTOBaHO
3arepedyBaB y CBOIX HACTYITHHUX TpallsX, OJHAK JesKi 3 TPOMO3HUIlii BiH B3sB JI0 YBary.
3Ba)kar0uu Ha IIe, YIPOJOBK HACTYMHHX pOKiB P.BenkiH BHIC KijbKa MOMPaBOK y HOTO
«TepBiCHE» BU3HAYCHHS TpeIMETa KPUMIHATICTUKH, a caMe:

— o Ae¢iHimil mpeaMeTa KpUMIHATICTUKU JOIYYEHO 3aKOHOMIPHOCTI MEXaHi3My
3JI0YHHY;

— 3aMicTh TepM1Ha «IOKa3W» BBEICHO TeleH «iHpOpMaIlis», MiJ SKUM aBTOp
posyMlB CYKYIHICTh BiZIOMOCTEH NpO MeXaHi3M 3104MHy Ta Horo YYacHHKIB, IO
MICTATBCS Y BiToOpakeHHI KOMIIJIEKCY €JIEMEHTIB MO/IiT;

—B YMOBHO Jpyrii 4acTWHI BHM3HAuYeHH:, IepeJ]l CIOBOCIOJYYEHHSM «3aco0m i
METOJIH CYJIOBOTO JIOCII/DKEHHS...» IIOCTaBJICHO CIIOBO «CHCIialibHI» Yy pPO3yMiHHI
«KpUMIHAQIICTUYHI», YUM aKIICHTOBAaHO YBary camMe Ha KpUMIHAJIICTHYHOMY XapakTepi
TaKUX «3ac00iB 1 METOLIBY.

OTOX y CBOEMY OCTaHHBOMY BapiaHTi P. BeNkiH TpakTye KpUMIHAICTHKY SIK HAYKY
PO 3aKOHOMIPHOCTI MEXaHi3My 3JI0YMHY, BUHHKHEHHS iH(OpMaIlii mpo 3J04uH 1 Horo
YYaCHHKIB, 30MpaHHs, JOCTIIKCHHS, OIIHIOBAHHS 1 BAKOPUCTAHHS JIOKA3iB; 1 Ha Mi3HAHHI
LUX 3aKOHOMIPHOCTEH TIPYHTYIOTBCS CIeliaJibHi 3aco0M Ta METOAM CYIOBOTO
JIOCITIJDKEHHS 1 3ano0iraHHs 3jmo4uHam [2, ¢. 83].

3po3ymisio, IO Lie¢ BU3HAYECHHS HE CTAJO 3aBEpUIAIBHUM B icTOpil po3poOKu
nedininii npeamera kpuMiHamicTHkH. Sk 3a3Hauae mpodecop O. Kupuuenko, 1o 90-x
POKIB MHHYJIOTO CTOJITTS OyJ0 3ampoNIOHOBAaHO MoHaxA 150 BapiaHTIB PO3yMiHHS L[bOTO
nouaTTs [8, c.38]. OmHak came mosuuis P. benkiHa momo TpakTyBaHHS mpeaMeTra
KPUMIHAIIICTHKU KPi3b MPHU3MY JTOCTIKYBAaHUX HEIO 3aKOHOMIPHOCTEH JISTjia B OCHOBY
OUTBIIOCTI 13 cydacHUX Aedinimii. J{s miaTBep/pkeHHS BKa3aHOTO HABEAEMO ITOJIOKCHHS
omybmikoBaHoi y 2012 pomi crarti ydeHoro-kpuMminamicta — O. PocuHcbkoi «PeBizis
BH3HAUYCHHSI MIPEeIMeTa KPUMIHATICTUKH: 3a 1 MPOTH». AHATI3yIOUW MOHATTS NpeaMeTa
KpUMIHAIIICTUKH, HaJaHl TPOBIAHUMH POCIHCHKAMH HAYKOBIIMH Ta KiJbKOMa
3aKOPJOHHMMH KPUMIHAIICTAMH, aBTOP JJOXOJWTh BHUCHOBKY, III0 Maike BCI BOHH
HOPUIUISIOTE OCOOJMMBY yBary 3aKOHOMIPHOCTSAM, a OUIBIICTh 13 IMX BHU3HAYCHb
IpeaMeTa KpUMIHATICTHKY, TaK YU iHAKIIe, y3roKytoThes 3 AediHimieto P. benkina [20,
c. 333]. AHanoriyHa Mo3uIis IPOCTEXYEThCA 1 B HALlIOHATIbHIN KPUMIHAIICTUYHINA HayIl
[7,c. 101-102; 10, c. 142; 23, c. 7].

OTxe, 3 MOMEHTY MepIiol CIpoOH JaTH BU3HAYCHHS MOHATTS MPEIMeTa KpPHMi-
HAIICTUKY MHUHYIO yxke noHax 100 pokis, oHak BKasaHe MATAaHHS HE BTPAadac CBOE
aKTyaJILHOCTl i ceoronui. [lopsix i3 M, Ha Halry JYMKY, B yMOBaX Cy4acHOTO PO3BUTKY
KpI/IMlHaJIICTI/IKI/I HAHOLTBII BHAMMM Ta JOCTAaTHIM UIS BiZOOpa)KeHHS 3MICTy 1 Mex
aHaJi30BaHOI HAYKH 3aJUINAETHCS BU3HAUeHHs P. Benkina, unMm, BomHOYaC, MH aX HIsK
HE 3allepeuyeMO HasBHOI HEOOXITHOCTI Y TIPOIOBKECHHI JOCIDKCHD BKa3aHOT TEMH KPi3b
MPU3MY HOBITHIX 3MiH y COIaNbHIHM Ta MPaBOBiil cHCTEMax HaIIOi JIepPIKaBH.
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HISTORICAL ASPECT OF THE SUBJECT OF CRIMINALISTICS
Y. Ivanitskyi
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The article deals with the historical aspects of understanding the definition of the subject
of criminalistics as one of the major contemporary theoretical statements in this science. The
author reflects enshrined in the sources of the ancient countries primary elements of
criminalistics knowledge and describes the features of their using by law enforcement
agencies during the certain investigation activities (the interrogation, the search, the
identification). Disclosed the features of the development of criminalistics during the XVIII-XIX
centuries, including noted about the appearance in the writings of scholars of that time the first
criminalistics recommendations for the use certain tactical methods and technical means
during the investigation of crime. Also writer characterized the period of consolidation
criminalistics knowledge and allocation of criminalistics into a separate legal science, including
examples of fixing the provisions of this science in the legal literature of that time.

The main part of this research is dedicated to the analysis of the basic viewpoints of
criminalists concerning the definition of the subject of criminalistics in the light of the historical
development of science. The author presents the considerations of ,founder» of criminalistics —
G. Gross, about the notion of criminalistics, its origins and place among other legal sciences,
shows the positions of other domestic and foreign scholars in the fields of criminalistics and
criminal proceedings of XX century regarding the legal nature of criminalistics, its meaning and
necessity of separation of its subject and subject of the criminal proceedings.

The special attention is given to the most common in the modern scientific community
understanding of the subject of criminalistics, as interpreted by the Russian scientist R. Belkin.
The writer notes about the prerequisites for a new understanding of criminalistics as a science
about the patterns of occurrence, collection, research, use of evidence and based on
acknowledging of these patterns means and methods of judicial investigation and prevention
of crime. Also he described its criticism of other scientists and the further improvement.
Ultimately the author presented the latest definition of the subject of criminalistics by the
Russian scientist R.S. Belkin and its using by modern scholars in the making of their own
definitions.

Beside this, within the context of submitted material, the author suggests his own vision
of the modern understanding of the subject of criminalistics.

Keywords: legitimacy, investigation of crime, concept of criminalistics, criminalistics
recommendations, tactical methods.
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I'POIIOBE CTATHEHHA
AK KPUMIHAJIBHO-TIPOOECYAJIBHA CAHKIIIA
3A HENPUBYTTA 3A BUKJINKOM
HA JOCYAOBOMY PO3CJIIAYBAHHI

O. Conponiok

JIvgiecokuii nayionansnutl ynisepcumem imeni leana @panxa,
eyn. Yuieepcumemcoka, 1, JIvgis, Yrpaina, 79000,
e-mail: sopron.s@ukr.net

MpoaHani3oBaHO NOHATTS, CYTHICHI O3HaKW, 3HAYEHHS FPOLLOBOrO CTArHEHHS K KpUMiHanb-
HO-npouecyanbHOi caHkuii. Ha uii nigcrasi copmynboBaHO aBTOPCbKe GayeHHs rpoLLOBOro
CTArHEHHS 9K 3axofy 3abesneyeHHs KpUMiHanbHOrO NPOBaPKEHHS, LU0 nonsrae y 3060B’A3aHHi
cnnaTuTV B AOXIO AEpPXKaBy rPOLLOBY CyMy, PO3MIP SIKOi BU3HAYEHO pilleHHAM cnigyoro cyagi, a
B CyAQoOBOMY npoBafkeHHi — cyay 3rigHo i3 KINK YkpaiHn 3a HeBMKOHaHHS npouecyanbHUX
060B’A3kiB 6e3 NMoBaXHUX MpUYMH. Y 3B'A3KY 3 UMM, FPOLLIOBE CTArHEHHs Tpeba posrnspatu
0HOYaCHO i Ik 3acib MpoLiecyanbHOro NPUMYCY, | K KpUMIHaNbHO-NPoLeCyasibHy CaHKLito.

3’sicoBaHO NiACTaBM 3aCTOCYBaHHS IPOLLOBOrO CTArHEHHS Yy BUMaAKy HenpubyTTa 3a BUKNU-
KOM nif 4Yac A0CyAOBOro poschifyBaHHA Ta OBCTaBWMHM, SKi YHEMOXIMBIIOIOTE KPUMIHANbHO-
npoLuecyanbHy BignoBiAansHICTe 0cobn 3a BkasaHe nopylueHHs. OKpecneHo Komo ocib, Ha AKuX
KMK no3Bonsie HaknagaTty rpolloBe CTArHeHHs. [ocnigXeHo npobremHi NUTaHHs BU3HaYeHHS
po3Mipy rpOLUOBOro CTArHeHHs. Po3pobneHo nponosuuii, cnpsMoBaHi Ha yOOCKOHaneHHS
ynHHoro KINK Ykpainw.

Knrouosi crioga: 3axogn 3abe3neyveHHs1 KpYMMIHANbHOro MNpPOBa[XKEHHS, KpUMiHanbHO-
npoLecyanbHa CaHKLisi, [POLLOBE CTArHEHHS, 4OCYA0BE pO3CniayBaHHS.

IMpuitaarts HoBoro KIIK Ykpainu cTajo Mo4aTKOM sSIKICHO HOBOTO €TaIly PO3BUTKY
KPUMIHAJIBHOTO CyJOYMHCTBA. MOJENIOI0YM HOPMH KPHMIHAJBHOTO IPOLECYabHOTO
mpaBa, 3aKOHOJABellb KEpPYEThCsl HEOOXiNHICTIO 3abe3nmedeHHd iX e(eKTUBHOIO
(hyHKIIIOHYBaHHS Ta JI€BICTIO KOHKPETHOTO KpUMIiHAIBLHOTO TpoBapKeHHs (4. 1 cr. 131
KIIK VYxpaian). )KojaeH BHITa0K MOPYIICHHS HOPM KPHUMIHAJIBHOTO TPOIECYyabHOTO
mpaBa HE MOXKE 3alMmarucs 0Oe3 Tmepea0ayeHOro 3aKOHOM pearyBaHHsS 3 OOKy
JICpKaBHUX OpTaHiB, aJpKe IHAKIIEe peaji3allis 3aBAaHb KPUMIHATBLHOTO CYIOYHHCTBA
CTaBUTHCA i 3arpo3y. OHAaK, He 3BaXKa0UH Ha Ie, ChOTO/IHI Y KpUMIHAIILHOMY MPOIIECi
Jenali YacTille TPaIULIIOTHCS BHIAIKH 3aTATYBAaHHS KPHMIHAIBHOTO MPOBAKEHHS
BHACIIJIOK 3JIOBXKMBAHHS TPOIECyaIbHUMH IIpaBaMH Ta HEBUKOHAHHS OO0OB’s3KiB
cy0’ekTamMu mpoliecy, Mo mNoTpedye IMONIYKy HOBHX IpolecyaJbHUX 3aco0iB ix
3a0e3MeyeHHs Ta yJOCKOHAJIEHHS ICHYIOUHNX.

OpHuM 13 Takux 3aco6iB, nependadeHrx ynHHUM KIIK Ykpainu, € TpolioBe CTSTHEHHS
3a MOPYIIEHHS Cy0’€KTaMU KPUMIHAIBHOTO MPOBAPKEHHS BIAMOBITHUX 000B’s13KiB. OKpeMi
acreKTH I[bOro 3aco0y 3a0e3ledeHHs KPHMIHAJIBHOIO IPOBA/PKEHHS IPOAHATi30BaHO Y
nparsgx M. [agizoBa, H. Kapriosa, 0. Ky3zoBenkoBoi, M. BumMapchkoi, A. Myp3aHOBCBKOT,
O. Hikirinoi, O. ITaxomoka, M. Cambopa, O. Tarapoma, A.lllTanpka, mpoTe, SIK KpUMi-
HAJBHO-TIPOIIECYaIbHy CaHKIIIO, HOro IIe He JOCHTIDKYBAIM, XOua caMe IIei acleKT Mae
0COOJTMBO BUPAKEHE SIK HAYKOBE, TaK 1 MPAKTHYHE 3HAYCHHSI.

Meroro crarTi € 3’SCyBaHHS HAyKOBHX Ta NPHKIAJAHUX ACIEKTiB IOKIAICHHS
CJIITYMM CYJICEO TPOIIIOBOTO CTATHEHHS, SIK KpUMIHAIBHO-TIPOIECYAIBHOT CaHKIIii, y pa3i
HenpuOYTTS 3a BUKJIMKOM y4aCHHKA ITPOLIECY Ha CTaiii J0CYJOBOTO PO3CIIiyBaHHS.

© Compontok O., 2016
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BimmopimHo 1o 1miei MeTH Oyno BH3HAYEHO Taki 3aBJaHHA: 1) chOpMyNIOBaTH
MOHSTTS TPOIIOBOTO CTATHEHHS SK KPUMIHAJILHO-TPOIIECYaIbHOI CAaHKINI HAa OCHOBI
BHU3HAUEHHsI HOT0 CyTHICHUX O3HAK, aHaNli3y HAyKOBHX MO3ULIM; 2) 3’sicyBaTH NOTEHIIa
LBOTO 32c00y 3a0€3MEUEHHS] KPUMIHAIBHOTO MPOBA/KEHHS; 3) OKPECIUTHU MiJCTaBH 3ac-
TOCYBaHHS TPOIIOBOTO CTSATHEHHSI Y BUMAKy HEMPUOYTTS 32 BUKIMKOM IIiJ] 9ac JOCYI0-
BOTO PO3CIiIyBaHHS Ta OOCTABUHH, SKi YHEMOXJIMBIIOIOTH KPUMIHAIEHO-TIPOIIECYATBHY
BIJNOBIAATBHICT OCOOM 3a BKa3aHEe IMOpPYILICHHS; 4) BUSABUTU NpOONEMHI NUTaHHS
BHU3HAYEHHsI PO3MIpPY TPOIIOBOIO CTATHEHHS; 5) 3aMpPONOHYBATH CIIOCOOM YIOCKOHAJICH-
Hs1 ynHHOTO KITK YKpainu B aHai30BaHiil YaCTHHI.

KpumiHasibHe MpoOBaJKEHHS HEMHUHYYE OB’ sA3aHE 13 3aIyUYeHHAM Pi3HUX MPUBATHUX
Ta TIOCAJIOBHX OCI0O y BIIMOBITHOMY MPOIECYaTEHOMY CTaTyCi. Y pI3HHMX BHIIQJKax IIe
MOB’S3aHO 13 OOBMHYBAYCHHSM, 3aXHUCTOM, IPEICTABHHUIITBOM, 30HpaHHSAM JOKa3iB Ta
HAJaHHSAM JIOIIOMOTM CTOPOHAM V MeXaxX KPHMIHAJILHOIO MpoBamKeHHs. Y 1. 4. cr. 38
KIIK nepenbayeHo, 110 Oprad IOCYIOBOrO PO3CIiIyBaHHs 3000B’sA3aHUIl 3aCTOCOBYBATH
BCi TepeadayueHi 3aKOHOM 3aXxoAu Ui 3a0e3nedeHHs eQeKTUBHOCTI JTOCYJIOBOTO PO3-
chaigyBaHHsg. 3aKOHOMIpHO, IO IS BHKOHAHHS BKa3aHUX OOOB’SA3KIB 3aKOHOIABIIEM
nependayeHo MpaBo OPraHiB PO3CHiAYBaHHS, MPOKYpPOpa, CYAY BHKIUKATH JIJI y4acTi y
MPOIECYATIbHUX JiAX, CYJOBHX 3aCiTaHHSIX X 000B’SI3KOBUX YUACHHKIB Ta IHIIHMX OCiO, a
OCTaHHI 3000B’s3aHI BUKOHATH Ii 3aKOHHI BUMOTH. 30KpeMa, y cT. 133, 134 KIIK
nependadeHo, Mo CIiAYMA, IPOKYpOp, CHIIUUM CYAS i 4ac JOCYI0BOTO PO3CHiAyBaHHS,
CyJ MiJ 9ac CYJOBOTO NPOB3KCHHS MalOTh MPaBO BUKIMKATH ITiIO3PIOBAHOTO, CBiJIKa,
MOTEPIIOro abo 1HIIOro y4aCHWKa KPUMIHAILHOTO MPOBAIDKEHHS y BcTaHOBIIOHMX KITK
BHIIQJIKAX IS IOTTMTY YK y4acTi B IHIIN MpoliecyalibHIN /i, CyT0BOMY NMPOBaKSHHI.

Kopecnonaytounii 000B’ 5130k BUKOHATH BUKJIMK IPYHTYETHCS MEPEIYCiM Ha 3aralib-
HOMY 000B’SI3KYy OpraHiB Aep>KaBHOI BJIaJH, MICIIEBOTO CaMOBPSIYBAaHHS, IiIIIPHEMCTBA,
YCTAHOBM Ta Opraxizarii, ciyx00Bux oci0, 1HIMX (Gi3HYHUX 0Ci0 BUKOHYBATH 3aKOHHI
BHMOTH CIiY0TO, MPOKypopa, ciigdoro cyani ta cyay (4.1 cr. 36, 4.5 cr. 40, 134
KIIK). Takox pociinauku yuHHOTO KIIK VYkpaiHu BusiBHIM, 10 3’SBJIEHHS 32
BHUKIIMKOM CIIiIY0T0, MPOKYPOPa, CIITUOT0 CYAJII UM CYAY € MpOolecyabHUM 000B’I3KOM
JUI TiJ03proBaHOro, o6suHyBaueHoro (4.7 cr.42 KIIK), norepmimoro (4.1 cr. 57
KIIK), cBigka (4.2 ct. 66 KIIK), excnepra (4. 5 ct. 69 KIIK), cnenianicta (4. 5 ct. 71
KIIK), nepexnanaua (4. 3 ct. 68 KIIK) [6, c. 339].

Harre gocmimkeHHs mae 3MOTy IOIMOBHUTH BKAa3aHUM IEPENiK 1 BKa3aTH, IO 3TiAHO
13 4. 2 ct. 47 KIIK 3axucHHK TakoX 3000B’s3aHAA MPHUOYBATH IS Y4acTl Yy BUKOHAHHI
MpOLIECYAIPHAX [IM 3a y4acTIO ITiI03pIOBaHOro, oOBHMHYBadeHoro. Ha Tii Bkaszamoro
MOJIOKEHHS CTAa€ OYEBUIHOK HEMOCIIJIOBHICTh 3aKOHOIABI IIOX0 3a0e3IIeYeHHs SIBKU
TaKUX 3HAYHUX YYACHUKIB TIPOIECY, SK 3aKOHHUHA TIPEICTABHUK Ta IIPEICTABHUK
norepIiiaoro, amke v cr. 44, 58 ungnoro KIIK nmoknazeHHs npouecyalbHUX 000B’I3KiB
3a aHajoriero He BiAOynocs. Ha Hamry AyMmKy, 1€ TOSCHIOETHCS HEIOCKOHATIOK
IOPUNYHOIO TEXHIKOIO 1 MOTpedye BiIMOBITHOTO JOMOBHEHHS 4. 5 CT. 44 Ta u. 4 cT. 58
ynnHoro KIIK.

OxpiM TOro, 0OOB’S30K 3 SIBUTUCS 3a BHUKIMKOM sl y4acTi y KPHUMIHAIbHOMY
MPOBa/PKEHHI TaKoX mependadeHuil 1 s nuBiabHOro mosmuBaya (4.3 cr. 61 KIIK),
nuBiIbHOTO BiamoBimauya (4.3 cr. 62 KIIK) Ta ix mpencraBaukiB (4.3 cT. 63 KIIK),
MpeICTaBHUKA FOPUINYHOI 0COOH, MO0 AKOT BiI0OYyBAa€ThCS KpUMIHAIBHE MPOBAKCHHS
(9. 7 cT. 64-1), TpeTHOi 0COOH, IIO0 MaifHa SIKOT BUPINIYETHCS MMUTAHHS PO apemiT, Ta ii
npenctaBHuKa (4. 7 cT. 64-2 KIIK).

I'pomioBe CTATHEHHS SIK KpUMiHAILHO-TIpOIleCyalibHA CaHKINiSA He € Hosenowo KIIK
2012 poky. Amke y KIIK 1960 poky Oyino mnepemnbadeHO TpOIIOBE CTATHEHHS 13
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MOPYYUTENIB 32 YXWJCHHS IiJ03PIOBAHOT0, OOBHMHYBAYE€HOTO BiJ[ CIIJCTBA Ta CYAY
(ct. 152), a Takox i3 oci0, ycTaHOB, SKMM HEIOBHONITHIH OOBHHYBaucHWH OyB
MepefaHuil i HariAd, 3a TOPYIICHHsS 3000B’s3aHHS 3a0€3MEYUTH HOro HAJCKHY
MOBENIHKY Ta HEyXWJIeHHA BiJ ciiactBa Ta cymy (cT.436). Ane y KIIK 2012 poky
MOTEHIIaT TPOIIOBOTO CTATHEHHS BHKOPUCTOBYETHCS 3HAYHO INUpIIE. 30KpeMa, Mpo
KPUMIiHAIBHO-TIPOLIECYAIbHY CAHKIIIIO Y BUTIISII TPOILIOBOTO CTSTHEHHS 3a HEMPUOYTTS
3a BUKJIMKOM IPSIMO YU OMOCEPEAKOBaHO inethes y cr. 139, rmasi 12, ct. 179, 180, 323,
325, 327, 493 KIIK 2012 poky. Takuii miaxig 3aKOHOAABL MU BBaKa€EMO BUIPABAAHUM,
a/pke BIH «HECHIOBHM» BIUIMBOM CTHUMYIIOE CYO’€KTiB TIPOBA/KCHHS HAaJICKHO
BHKOHYBATH CBO1 000B’SI3KU.

Busnauennst rpomoBoro crtarHenHs y ynHHOMY KIIK He cdopmynsoBano. Tox
HAyKOBIII HABOJATH Pi3HI MOMISAIN 3 1boro npuBoay. Ha mymky 1. ook Ta A. Myp-
3aHOBCBHKOI, TPOIIOBE CTATHEHHS € 3aX0I0M 3a0€3IEeUCHHS KPUMIHATBHOTO MPOBAKEH-
HSI, SKMH 3aCTOCOBYETHCS 10 YUYACHUKIB KPHMIHAIFHOTO TPOBA/KCHHS 32 HEBUKOHAHHS
MpOILIECyalnbHUX O0OB’SI3KiB 0€3 MOBAXHUX NPUYMH, TOB’S3aHUIl i3 HECHPUATIUBUMU
HacliJIkaMd y TIOKJIaJIeHHI Ha 0co0y 0O0OB’SI3Ky 3a3HaTH OOMEXEHHS MaiHOBOTO
xapakTepy y po3mipi, BusHaueHoMy KIIK Vkpainu [5, c. 339; 9, c. 252]. Lle BU3HaueHHS,
Ha Hallle TEePeKOHAHHS, HEYITKO MEPENa€e CYTHICTh TPOIIOBOTO CTATHEHHS, OCKUIBKU
aBTOPU MOB’SI3YIOTh HOro i3 OOMEXEHHSMHM MAailHOBOTO XapakTepy, SIKi MOXYTh OyTH
3HAYHO IIUPIIMMH, aHDK CTATHEHHS TPOIIOBMX KOINTIB. [Ipyu 1bOMy y BH3HAuYCHHI
CITyIITHO BKa3aHO HA 3HAYCHHS IMOBAKHHUX MIPUINH HEBUKOHAHHS 000B’ 3Ky 0C000I0.

Takox y HayKOBIH JiTepaTypi MiJl HAKIaJCHHSM T'POIIOBOTO CTSTHEHHS PO3YMIIOThH
3axin 3a0e3neyeHHsT KPUMIHAIBHOTO TMPOBAKCHHS, KW TOJNATaE B TPOIIOBOMY CTST-
HEHHi, 10 HAKIANAEThCS HA yJYaCHWKA KPUMIHAIGHOTO TPOBADKEHHS 32 HEBHUKOHAHHS
nporiecyalbHUX 000B’SI3KIB, Y BUTIAIKaX Ta po3Mipax, BusHadeHux KIIK [3, c. 198].

Haii6inpr BIanuM BHU3HAYCHHSM TPOIIOBOTO CTATHEHHS, BBaKaeMo jAediHiliro
MPEJCTaBHUKIB XapKiBChKOT KON KPUMIHAJIBHOTO MPOLIECY, SIKi BIIEBHEHI, 110 1€ 3aXix
3a0€3MEeUYCHHST KPUMIHAIBHOTO MPOBAKEHHS, CYTHICTh SIKOTO TIOJISATa€ B HAKIAJCHHI Ha
YYaCHUKa KPHUMIHAIGHOTO TMPOBA/DKECHHS OOOB’S3KY CIUIATHTH Y BCTaHOBJICHOMY
3aKOHOM PO3Mipi IPOIIOBY CYMY 3a HCBUKOHAHHS HAM Y BU3HAUCHHUX 3aKOHOM BHUIAJIKaX
MpoLecyaTbHIX 00O0B’S3KIB, 110 3aCTOCOBYETHCS MiJl Yac JOCYJOBOTO PO3CIiyBaHHS 3a
PILIEHHSM CIIiYOro CyIIi, a B CyJJOBOMY NPOBa/KEHHI — cyny [4, ¢. 269].

[MpumitHOo, MmO Yyci HaBedeHi JaediHINii BUKOPUCTOBYIOTH (DOPMYITIOBAHHS
4. 1 cr. 144 KIIK. Ha Hamry TyMKy, TAaKHH HEKPUTHYHUH ITiIX1]1 TPU3BIB 10 BiATBOPCHHS
Y BU3HAYCHHSIX TPOLIOBOTO CTATHEHHS HEKOPEKTHOTO (POPMYITIOBAHHS «Y... PO3Mipax,
nependoadeHux muM Komexcomy». Anaimis ct. 139, 179, 180, 493 KIIK nae mijcraBu Bka-
3aTd, 10 3aKOHOJABEIb BH3HAYAE TIIBKW MEXIi JUIS TPOIIOBOTO CTATHEHHS, a PO3MIip
BH3HAYAIOTH CIITYUHA cynms, cya. Takoxk, Ha Hally TyMKY, y BU3HAUCHHI BapTO BKa3aTH
Ha «OTPUMYBa4ya) IPOLIOBOTO CTSATHEHHS, BPAXyBaTU BIUIUB MOBAXKHHUX TMPUYUH HEBUKO-
HaHHA IPOLECYaIbHOIO 000B’A3KY.

Bapto Bkaszaru, mo He yci 3axoim 3a0e3NeucHHsS KPUMIHAIBHOTO MPOBAIKCHHS
MOJKHA BiTHECTH JI0 KPUMIHATBHO-IIPOLIECYAILHUX CaHKIIHN. J[s mpuknamy, Takui 3axin
3a0e3MeYeHHs] KpUMiHAILHOTO MPOBaKEeHHs, K BUKIHK (cT. 133—138 KIIK), B3araini He
nepenbavae TMpUMYCy, TNOKIMKAHUM 3alyduTH HEOoOXimHy oco0y mias yuacTi y
MPOBAJPKEHHI 1 JIUIIIE MOPOKYE Y Hel 000B’SI30K MPHOYTH Y BKa3aHMIA Yac JI0 CIiAYOro,
cymai abo BYACHO MOBIIOMHUTH INPO NMPWYWHKM HenmpuOyTTs. Ha Hame mnepexkoHaHHS,
MPaBOBa CYTHICTh TPOIIOBOTO CTSATHEHHS IONSITAE caMe y TOMY, IIO BOHO BHCTYIIA€
KPUMIHAIIbHO-TIPOIIECYAILHOIO CAHKIIEI0 SK BUIOM, MPOSBOM Taly3eBOl BiJIIOBiIab-
HocrTi. Ile OaueHHs BUCIOBHIIM H iHII HaykoBIli. 30kpema, B. ['eBko BU3HAYHMB TpoOIIOBE
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CTSATHEHHS SIK TIPOIECyalbHY BIJANOBITAIBHICTb, CyTh $KOI TOJSTaE Yy CTATHEHHI 3
YYaCHUKIB KPUMIHAJIBLHOTO TIPOBAJKCHHS, SKI YMHCHO, 0O€3 MMOBWKHUX NPUYHH
YXUIIIOTHCS BiJl BUKOHAHHS MOKJIQJICHUX HAa HUX 3aKOHOM YU CYAOM IPOIECyaTbHUX
000B’s3KiB, TPOIIOBUX KOIUTIB y aoxin nepxkasu [10, c. 319]. 3aramom Mu noainsieMo
BHKJIAJICHY TyMKY, aji¢ BKa3iBKy Ha yMHUCeN sK ()OPMY BHHU BB2KA€EMO HEBHITPABIAHOIO,
a/pke MOXIIMBE 1 HEoOepe)KHE MOPYIICHHS MPOIECYalbHOTO OOOB’S3KY (HampuKial,
oco0a npulyia [0 Ci4Oro i3 3aMi3HEHHSIM, JISTKOBKHO BBAXKAIOUH, 1110 NMPOLECYaTbHY
10 He 3ipBe).

3okpema, O. TatapoB BUCIOBUB CY/KEHHS, 110 HAKJIAJIEHHS TPOIIOBOTO CTATHEHHS
€ 3aX07I0M 3a0e3MeueHHs] KPUMIHAIBHOTO TPOBAIKCHHS, 1110 TIOJISITaE B 3aCTOCYBaHHI 3
MiZCTaB Ta B MOPSIKY, ITepeadadeHNX KPUMIHATBHAM MIPOIECyaTbHIM 3aKOHOIABCTBOM,
(biHAaHCOBOT CaHKIli 10 YYaCHWKIB KPHMIHAJIBHOTO TPOBA/DKEHHS 32 HEBHUKOHAHHS
MOKJIaJICHNX Ha HUX TpoIecyalibHUX 000B’s3KiB [14, c. 165]. Ha namry aymky, aBTOp
HEKOPEKTHO BXKHBA€ BHUCIIB «(piHAHCOBA CaHKIII». AJKe 0e3 CyMHIBY, TPOIIOBE CTST-
HEHHS € KPUMIiHABHO-IIPOIECYyalbHUM IHCTPYMEHTOM BILUTUBY Ha TIOBEIHKY YYaCHHUKIB
MPOBAKEHHS, 110 BimoOpakeHe B iHIIUX eneMenTax BuzHaueHHs O. Taraposa. Tomy mMu
noroyukyemocs i3 FO. Kyzosenkooro, O. [Taxonkom, siki BKazanu, II0 3aCTOCOBYBaHE B
KPUMIHAIEHOMY CYJOYMHCTBI TPOIIOBE CTATHEHHS € CAHKIE€ KPUMIiHAIBLHO-TIPOIE-
CyaJbHOI BiAMOBigansHoCTI [7, ¢. 227; 12, ¢. 319].

HaykoBIli BHCIOBWIM JyMKY, IO TpPOIIOBE CTSATHEHHS JOIUIBHO PpO3MIIIAATH
OJTHOYACHO 1 K 3aci® 3a0e3neveHHsT KpUMIHAILHOTO MPOBAPKECHHS, 1 IK KpUMIHAIBLHO-
MPOIECYabHY CaHKIN. BumaeThcs, 1m0 Take pPO3yMiHHS HaWTOYHIIIE BimoOpaxkae
FOPUIMYHY MPUPOY, CYTHICTh IpoIIoBoro ctsaraeHHs. 3okpema O. HikiTiHa Bkazye, 1o
TPAIUIIIHHO Yy KPUMIHAIBHO-TIPOIIECYAIbHOMY 3aKOHOAABCTBI TPOIIOBE CTATHEHHS
PO3TIANAIOTH K MOXKIIMBICTH 3aCTOCYBaHHS AEPKAaBHOTO NPHMYCY IO THX yYacCHHUKIB
KpUMIHAJILHOTO CYJIOYHMHCTBA, KOTpI 3 ONIAAYy Ha HEBHKOHAHHS abo HeHaJIe)KHE
BHUKOHAHHS TMOKJIAICHUX HA HUX OOOB’S3KIB IMEPEIIKOKATH a00 MOTJH MEPEIIKOIUTH
MPOBAKEHHIO KPUMIHATBHO-TIPOIECYANBHOI isUTLHOCTI. ['pOIIOBe CTSATHEHHS 3aCTOCO-
BYIOTb SIK 3aXiJ] KPUMIHAJBHO-IIPOIIECYATLHOTO IPUMYCY JIMIIIE B THX BHUIAJKAX, KOJIH 1€
IpsMO TNepeAdaueHo BIATIOBITHOK CTATTEI0 3aKOHY y BUIVISAI CaHKIIT 32 HEBUKOHAHHS
npolecyanbHoro 00oB’s3ky [11, ¢. 16]. M. I'ai3oB o11iHMB rpoIIOBe CTATHEHHS K 3aci0
3a0C3MEUCHHST HAJIGKHOI MOBEHIHKM IEBHOTO KOJa YYaCHUKIB KPUMIHAIBHO-
MIPOIIECyaTbHOI JisITHHOCTI Ta MOPSIAKY CYIOBOTO PO3TIISAY, SIKUH peabHO TPOSBISETHCS
MpY TPOBADKCHHI Y KPUMIHAJBHIN CHpaBi sIK CaHKI[SA 3a JOMYIIEHEe MOPYIICHHS HOPM
KpUMiHaJIbHO-TIpoIlecyasibHoro mpaBa [1, c. 15]. Ha mnepekonanns M. JlumaHcbKOi
TPOIIIOBE CTATHEHHS Ma€ JIBOSKY Tpupoy. Lleit 3axis € oHOYacHoO 1 3aX010M MPUMYCY, i
BHJIOM KPUMIHAJILHO-TIPOIIECyalIbHOI BiNOBiaIbHOCTI [8, ¢. 107].

[Moninsiroun BUCIOBJICHI MiIpKYBaHHS, BApPTO HArOJIOCHTH, IO TPOIIOBE CTATHCHHS
3aKOHO/IaBLIEM LIIJIKOM OOIPYHTOBAHO JOJIy4€HO 0 3aXOJiB 3a0e3MeUeHHS KpUMiHaIb-
Horo mnposamxenHs (ct. 131 KIIK). BogHowac BOHO BiJMOBijae O3HAKaM CaHKIIi
KPUMiHAJIBHO-TIPOLIECYaIbHOI HOPMH 3a IOPYIIEHHs BiAMOBIAHUX OOOB’SI3KIB, aJiKe
nependavae MoKIaeHHS HECTIPUATIMBUX HACTIIKIB HA BUHHOTO cy0’ekTa. Take 6adeHHs
Jla€ 3MOTYy TOTOAMTHCA i3 TYMKOK A.Myp3aHOBCHKOi, sika BBaXKae€, IO TpoIIoBe
CTATHEHHS, Oyydd 3aXOJOM MPHUMYCY, IIO 3aCTOCOBYETHCS 33 YXHMIICHHS y4acHHKIB
MPOIIECY BiJl BUKOHAHHS OOOB’S3KiB, HAOyBae OCOOJMBOTO 3HAYCHHS 1 MOXE CTaTH
e(eKTUBHUM 3ac000M 3a0e3TeUeHHS HAJIC)KHOI MOBEMIHKH YYaCHUKIB KPUMIHAIHHOTO
MIPOBALKEHHS, CIIPUATH 3HAYHOMY 3HIDKEHHIO YXWJICHHS Bill SIBKM Ha BUKJIUKA Ta Bil
BHKOHAHHS IMPOIECYATbHUX OOOB’SI3KiB, 10 HAa CHOTOJHINIHIN JIeHh € JIOCHTh PO3IOB-
CIOJDKCHUM HETaTUBHUM siBUIIEM [9, ¢. 253].
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Baprto BH3HATH, IO TPOLIOBE CTATHEHHS TAaKOXK MOYKHA PO3TIISAATH SK 3acid mpe-
BEHIIIi (3amo0iraHHs) KpUMiHAJIBHO-TIPOIECYyadbHUX MOPYIIeHb. 3a ominkoro M. [Madi-
30Ba 3aKOHOAABELb PO3IJISIa€ TPOIIOBE CTATHEHHS SAK BaXJIMBUW MpOLIECyalbHUN
IHCTpYMEHT 3a0€3Ne4YeHHs] HaJeKHOI MOBEJIHKM YYaCHMKIB KPUMIHAJIBHOTO INPOBa-
xeHHs [1, c. 1]. baussky nymky Bucnous O. [Taxoitok, 3a BUCHOBKOM SIKOTO TPOILOBE
CTSTHEHHS, KPIM OCHOBHOI METH TMOKApaHHs, Ma€ W Momepe/pKyBajbHe 3HAueHHS [12,
c. 318]. BaxkaeMo, 10 y HaBEICHOMY KOHTEKCTi OUIBII KOPEKTHO T'OBOPUTH HE IIPO
MOKapaHHs (K 1HCTUTYT KPUMIHAJIBHOTO MPaBa), a MPo KapalbHy KPUMiHAIBLHO-IIPOIIE-
CyaJIbHY CaHKIIIFO.

I'pormmoBe cTsrHEHHS Yy BUIAAKy Hean6yTT;1 3a BUKJIMKOM 0€3 TIOBayKHIX TPUYNH,
3a HAIIUM BHCHOBKOM, € IMIIEPaTHBHOIO KPHMIHAIBHO-IIPOIECYaTbHOIO CaHKIIE0. Mu
KepyeMocs BUINEHaBegaeHUM (opmymtoBanHsM 4. 1 cr. 139 KIIK, y skiid mpsmo
nepeadadeHo HaKJIaJeHHS TPOMIOBOTO CTSATHEHHS Y BHIIA/IKY HCHpI/I6YTTH 3a BHKIIMKOM
0e3 MOBaXHWX NPHUYMH, HE3AJNEKHO BiJ PO3CYAY CIITIOTO CyIMdi, TOMI SIK IPHUBII
MOCTaBJIEHO BiJ HHOTO Y 3aJIe)KHICTh 1 MOXKe He 3acTocoByBartucs (4. 2 ct. 139 KIIK).

I'porioBe CTArHEHHS 3a HE3 ABIEHHS 0€3 MOBaXXHUX NMPUYMH 3rifHO i3 cT. 139 KIIK
MOXke OyTH 3acTOocOBaHe J0 Mil03pIOBAaHOr0, OOBHHYBA4€HOTrO, CBiAKa, MOTEPILIOrO,
LMBIIBLHOTO BIJMOBia4ya, MpEeACTaBHUKA MOPUAMYHOI OCOOHM, IOAO SKOi TpHUBAE
npoBamkenHs. HaBenena Hopma KITIK oTpumana KpUTHYHY OINIHKY, OCKIUIBKH 3BYXKY€
cdepy 3aCTOCYBaHHS TPOIIOBOTO CTSATHEHHS. Byso Bif3HaueHo, 110 11 HOpMa AAPEMHO
HE OXOIUTIOE TUBUIBHOTO MMO3uBayva [2, c. 74], ekcriepra Ta cnemiaiicta [9, c. 253].

Mpu TakoX TOIUIIEMO AYMKY TIPO HEOOXiaHicTh po3mupenHs aii 4. 1 ct. 139 KIIK
3a KOJIOM 0ci0, mpuyoMy e Ounbin MacmTabHo. Ha Hamie mepekoHaHHS, iCHYIOYHHA Y
el 4ac meperik cy0’eKTiB, Ha SIKUX MOXe OYTH HAKJIaJCHO TI'POIIOBE CTATHEHHS 3a
HEnpuOyTTS 0e3 MOBAXHUX NMPUYMH Ta HEMOBIAOMIICHHS PO NMPUYMHU HENPUOYTTS 3a
BHKJIKOM, HEBUIIPABIAHO 3BYXXEHHH. /0 TakOoro BUCHOBKY HAac MPUBOIUTH HaBEeICHHI
Ha TMOYATKy IBOTO aociimkeHHs BUTAr i3 HOpM KIIK, y sKkuX 3HAYHO HIMpIIE KOJO
Cy0’€KTIB KpUMIHAJIBHOTO MPOBAIKEHHS 3000B’sI3aHi 3 SIBISTUCS 3@ BUKIMKOM JIO CIIifI-
40ro, IpoKypopa, CIiA40ro cyai, Cyay. BinTak i rpolIoBoMy CTSATHEHHIO 32 HEBUKOHAH-
HS 1[bOT0 00O0B’SI3Ky BOHM MOBWHHI mijyisiraTy. Ha 1iif mizctaBi MU mpomoHyemo y 4. 1
ct. 139 KIIK BigMOBHTHCS Big IEpEiKy oci0, 10 SAKUX 3aKOH JO3BOJISE 3aCTOCOBYBATH
rpomoBe cTarHeHHa. Omxke, Oyae ICTOTHO MOCUIEHO €(GEKTHUBHICTL KPHUMIHAJIBLHO-
MpOLECYAbHOI CaHKINI 3a HEMpHOYTTA 3a BHUKIHMKOM, a TaKOXX 3a Oe3[eYeHO JIOTIKY
MIPaBOBOTO PETYIIOBAHHS. AJDKE TOKJIAICHHS IPOIECYyalbHOTO OOOB’SI3KY IMOTpedye
3a0e3MeYeHHsT HOTO BUKOHAHHS 3aX0/1aMH KpUMIHALHO-TIPOIIECYalIbHOT, a 3a MoTpedn —
1 1HIIIOT ray3eBo1 BiIITOBIAATBHOCTI.

HaykoBii BBaXKaroTh, 10 3arajbHOI0 IIJCTABOIO 3aCTOCYBaHHS KpPHUMIiHAIBHO-
MpOIleCyaNbHO CAaHKIl y BHIVIIAI TPOIIOBOTO CTSATHEHHS € BHHATKOBO HAasBHICTH
KPUMiHaJIBHO-TIPOLIECYAIbHOTO MpaBonopymeHHs, ¢popmanizoBanoro y KIIK Vkpainu,
00’€KTHBHA CTOpPOHa SKOTO CTAHOBHTh HEBHUKOHAHHS IMPOLECYANbHUX OOOB’sI3KiB 0e3
noBakHUX mpuurH [5, ¢. 339]. Iloxo cremnianabHOI IMiJACTaBH 3aCTOCYBAHHS T'POIIIOBOIO
CTSATHEHHS sIK KPUMIHAJIBHO-TIPOIIECYANBHOI CAHKIII 3a HEMPUOYTTS 3a BHUKIMKOM Ha
JIOCYIOBOMY PO3CIIiTyBaHHi, TO ii Tpeba KOHKpeTH3yBaTH Ha miacrtasi 4. 1 ct. 139 KIIK.

I'imoTe3010 3acToCyBaHHS TPOLIOBOTO CTATHEHHA 3a HENPUOYTTS 3a BUKIUKOM
CIIIYOr0, MPOKYpOpa, CIIIUOoro cymmi €: 1) HasBHICTH MIATBEPDKEHHS OTPHUMAHHSA II0-
BICTKH IIPO BHUKIHMK a00 O3HAMOMIIEHHS 3 11 3MICTOM IHIINM IIIAXOM; 2) BIIICYTHICTB
MOBaXHUX IIPUYAH HENPHOYTTS; 3) HEMMOBIZOMIEHHS MIPO MPHUYMHM Ii€i Oe3MisIbHOCTI.
JIJIs1 3aKOHHOT'O 3aCTOCYBaHHS T'POIIOBOTO CTSATHEHHS IMOBHHHI iCHYBAaTH YCi IIi eJeMeH-
TH. KOpoTKO po3TiIssHEMO X 3MICT.



O. ConpoHtok
210 ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2016. Bunyck 63

Hayle)kHUM  MIATBEPIDKEHHSAM OTPUMaHHS OCOOOK0 IOBICTKH TMPO BHKJIMK abo
O3HAHOMJICHHS 3 11 3MICTOM IHIIIMM IUISXOM € PO3IKC OCOOH PO OTPUMAHHS MOBICTKH, B
TOMY YHCHI Ha MOIITOBOMY IOB1IOMIIEHHI, BiZICO3aIIC BPYy4E€HHS 0c001 MOBICTKH, OyIb-sIK1
IHIN JaHi, SKi MATBEPUKYIOTH (aKT BpPY4EHHS 0co0l IMOBICTKM IIPO BUKIUK abo
O3HaAMOMIICHHSI 3 ii 3MicToM. SIKII0 0co0a MONepeHKO MOBIIOMIIIA CITIYO0r0, MPOKYpopa,
CIITIOTO CYIIO0, CY/ MPO aApecy CBOET ENEKTPOHHOI MOIITH, HAJiCIaHa HA TaKy apecy
MOBICTKA MPO BUKIIMK BBAXKAETHCS OTPUMAHOK) Y BHIAIKY IMiATBEPIHKEHHS il OTPUMAaHHS
0c00010 BinnmoBigHUM JcTOM enekTponHoi momtu (ct. 136 KIIK). [lomo HaBemeHoro
(hopmymoBanHs M. CaMO0p BUCIIOBHB JYMKY, III0 0CO01 HaBITh HE 000B’I3KOBO 3HATH PO
BHUKJIMK, TOJIOBHE, IO BOHa He 3’sBmiacsa [13, c¢. 136]. Mu 3 HaBeACHHMM HE MOXKEMO
norojutucs, amke y KITK HaeTscst He mpo miaTBepIKSHHS HAITPaBICHHS 0CO01 BUKIIHUKY, a
came TIpo MiATBEPKEHHS OTPUMAaHHS a00 O3HAHOMIICHHS 31 3MICTOM BUKJIHKY.

HaykoBIi ciymrHO Bif3HA4alOTh, IO OOOB’S30K 3’SBHTHCS 3a BUKIUKOM JIO
CJIITYOTO ICHYE 1 TOMI, KOJIM YYaCHWK KpuUMiHabHOTO TpoBakeHHs 3rigHo 3 KIIK He
MoOKe OyTH JONMUTAaHUH (HAIpHUKIaf, sIK CBIIOK 332 HAasSBHOCTI BIANOBIJHOTO iIMYHITETY,
nependaueHoro 4. 2 ct. 65 KIIK) [6, c. 339]. BBaxkaemMo Takox, 1110 000B’SI30K 3’ IBUTUCS
3a BUKJIHMKOM icHye 1 Toxl, koinu ocoOa 3riguo 13 KIIK BmpaBi BIIMOBHTHCS JaBaTHU
HoKa3aHHS 100 cede, OMM3bKUX POAUYIB Ta UIEHIB CBOEI CiM’I, II0 MOXYThb CTaTHU
MiJCTABOIO IS MiJ03PH, OOBMHYBAUE€HHS Y BUMHEHHI HUM, OJM3bKMMHU DPOAAYAMHU YU
YIeHaMHU Horo cimM’i KpUMiHaIbHOTO MpaBonopymieHHs (1. 3 4. 1 ct. 66 KIIK Ykpaiun).

BapTo BkazaTu Ha Te, 0 0co0i Mae OyTH HaJICIaHO caMme TOBICTKY MPO BHKIIUK, a
HE TOBiZOMJICHHS. [Hakie 0OOB’s3Ky 3’SBHUTHCS y HeEi He BHHUKAae. Takhid IIJIKOM
3aKOHHUH BHCHOBOK 3poOMB Bwumuii cremiamizoBanuii cyn YKpaiHu, SK TpUKIaI
HaBIBITM KOHKPETHE KPUMIHAJIbHE MPOBAJDKCHHS, OCKUIBKH BIAMOBIAHO 10 cT. 111
KIIK noBinoMiIeHHS 3IHCHIOETBCS B TOMY BHITJIKY, KOJIM y4acTh OCOOM B TaKHX JIisSX HE
€ 000B’s13k0BOIO [15].

HactynHuit eneMeHT MiCTaBU 3aCTOCYBaHHS KPUMIHATIBHO-TIPOLIECYATBHOT CAHKITIT
Yy BHIJIAJI TPOIIOBOTO CTSATHEHHS TMependadac Gi0CYmHICMb HOBAMCHUX NPUUUH
Henpubymms. OpiEHTOBHUN NEpeiK MOBAKHUX MPUUYUH HENPHOYTTS 0cOOM Ha BHUKIIUK
BuknazeHo y cr. 138 KIIK. 3puuaiiHo, MOBHOTO TepeniKy Takux o0CcTaBUH cHOpMyIIbO-
BaHO OyTH HE MOXXE, TOMY BHUJAETHCSA MPABWIBHOIO BKAa3iBKa Ha T€, MO IOBAXKHOIO
MPUYMHOI0 HENpUOYTTS BApPTO BBAXATH OOCTAaBUHY, SIKA O0’€KTUBHO YHEMOXJIUBIIIOE
3’siBIIeHHs 0coOu Ha BUKIMK (1. 8 4. 1 ct. 138 KIIK).

VY Oyap-sikoMy pasi ocoba TOBWUHHA JI0 TOYATKY IPOIECYyalbHOI Jii Yd CYIOBOTO
3aciZiaHHs, Ha SKi BOHA BHUKJIHMKAHA, TIOBIIOMHTH CIIIYOTO, TIPOKYpOpa, CITIOr0 CYIUIIO
PO Taki Mepenikon. My BBaKaeEMO KOPEKTHUM po3’siCHEHHS BUIIOro crierianizoBaHoro
cyny YKpaiHH TIpo Te, IO CIiUYMi He 3000B’S3aHHUN JTOBOAMTH, IO iCHYIOTH JOCTATHI
TiZICTaBY BBaXKATH, 1110 0c00a HE 3’IBHJIACS HA BUKIIMK 0€3 OBaKHUX MPpHUUH [15].

Hagenene He nmae mijctaB moroautucs i3 aymkoro O. [Taxomtoka, mo GakT yXUIeHHS
BiJl IBKM O€3 MOBAXXHOI MPUYMHYU YIACHUKA MPOIIECY, BUKIUKAHOTO JIO CJiJY0r0 BCTAHOB-
JIFOEThCS MUIIXOM JIOMHUTY MOTO POAMYIB, 3HAMOMHUX, CYCIIIiB, Jadi JOPYYCHHS OpraHy
JI3HAHHS MPO 3’ACYBaHHS NPUYMH HesiBKY [12, ¢. 320]. Amke crnigunii B3arajii He TOBUHEH
JIOBOJIMTH HAsIBHOCTI YU BiACYTHOCTI MPUYUH HENPpHOYTTA. OOOB’SI30K JJOKAa3yBaHHS y IIii
CHTYaIlii MOKJIaJICHO HA BUKJIMKaHy 0co0y. MU MOIUIIEMO AYMKY MPO Te, 10, HE3AICKHO
BiJl BHIY Ta XapakTepy MOBaXHUX MPUYNH HEPHOYTTS 32 BUKIIMKOM, JJISI MiATBEPAKCHHS
ux oOctaBuH 0coba 30008’ s13aHa HAIATH BiJIIOBIIHI JDKepesa J0Ka3iB.

HaCTyHHa YMOBa 3aCTOCYBaHHS aHaJIi30BaHOT KPUMIiHAILHO- npouecyaﬂLHo'i CaHKITIT
— HETIOBiIOMJICHHS TIPO TMPUIHHI HETIPHOYTTS — HEPO3PHBHO TOB’A3aHA i3 000B’sI3KOM
MpHUOYTH 3a BUKIUKOM CIIIUO0TO, IPOKYpOpa, CyIai. AIKe 3aKOHOIAaBEb, BCTAHOBHBIIIN
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el 000B’S30K, K allbTepPHATHBY HOT'O0 BHKOHAHHIO Tiepea0avynB BUACHE TTOBIIOMIICHHS
PO MPUIMHA HEMOXKIIUBOCTI POy TTs (Hampukia, mm. 1 9. 1 cr. 57 KIIK).

HasBHICTh MOBa)XHUX MPHUUYUH 3BUIBHSE 0c00Y Bifl 000B’A3KY 3°SIBUTUCS 332 BUKIH-
KOM, YHEMOXJIMBJIIOE 3aCTOCYBaHHS 10 HEl KPUMiHAJILHO-TIPOLECYATbHUX YH IHIINX
rajy3eBUX CaHKLIH 3a HempuOyTTs 1 mepeadadae HOBUH BHUKIMK OCOOH. SIKIO mpo
MOBAXHI NPUYMHUM Ocoba He TMOBiAOMMIA, TOAl A0 Hei Taki caHkuii Moxxe OyTu
3aCTOCOBAHO, MpollecyalbHa Misl y TakoMy pa3i BigOyBaeTbcs mnpumycoso. Ilpu
He3/liICHEeHHI BYacCHOTO IOBIJJIOMJICHHS PO NMPUYMHY HESBKH OCOOM, HA Hally IYMKY,
3aKOHOJIaBEIlb TPE3IOMYE, 110 Ma€ Miclle HEMPUOYTTs 0e3 MOBAKHUX MPUYHH, OCKUTBKA
BOHO 3YMOBITIOE TaKi % KpUMiHAILHO-TIPOIECYalIbHI CAHKIIIT.

3okpema M. Cam00p CITyIITHO TIOpYIIye MUTaHHA Mpo HeBu3HaueHicTh y KITK criocody
MOBIZIOMJICHHS CITITYOTO, MPOKYPOpa, CIIIIOr0 CYIUIl TIPO TPHUYMHU HEMPHOYTTS 32 BUKJIHU-
KOM — TINCEMOBO, ITI0 X0Y SIKOCh MOYKHA ITiITBEPANTH, UM TOCUTH YCHOTO TTOBLTOMIICHHS, IIIO
HiSIK HEMOXJIMBO TIiJITBEPIMTH CTOPOHI, sika He mpuOyma [13, c. 136]. BBaxkaemo, 110
3aKOHOZIABEIb CBIZIOMO HeE Iependadac MUChbMOBOI ()OPMH MOBIZOMIICHHS PO HPUYMHH
HESBKH, OCKUIBKM Lie MOXKe OyTH JOCUTH MpPOOIEMATHYHUM caMe I BUKJIMKAHOI OCOOH.
OnmHak 3 TOMINy IHTEpPeCiB BUKIMKAHOI OCOOM BApTO BHUKOPHUCTATU TakKHi cCIocio
MOBIIOMJICHHS, SKMHA HEMOXE Yy TOAANbIIOMY JOBeCTH el (akT. Y 1bOMY CeHCi
ONTUMAIIBHUM € TeJIe(OHHHUH I3BIHOK a00 TEKCTOBE MOBIIOMIICHHS 3 MOOLIBHOTO TeNe(oHy,
HaJICWJIAHHS JINCTA Ha €JIEKTPOHHY MOLITY OpraHy po3CiIiyBaHHS, IPOKYpaTypH, Cy1y.

Ananiz 4. 1 c1. 139 KIIK «Big mpoTHIEKHOTO» JAa€ IMiJCTaBH IS BUCHOBKY, IO
00CTaBMHAMH, SIKI YHEMOJKJIMBIIOIOTH 3aCTOCYBaHHS TPOIIOBOTO CTATHEHHS 10 0COOH,
sika He Mpulylia Ha BHUKJIHMK, € SK HEMOXJIMBICTH TOCAJOBOI OCOOH, siKa 3iMCHWIIA
BHKJIMK, JOKYMEHTAJIBHO MIATBEPOUTH OTPUMAHHS IIOBICTKM YH O3HalOMIICHHSA 3 il
3MICTOM I1HIIUM IUISIXOM, TaK 1 HasBHICTh Y BHKJIMKAHOT 0COOW MOBKHUX NMPUYHMH IS
HENpUOYTTS, PO SKI BOHA BYACHO MOBIAOMUIIA CITIIAYOTO, TIPOKYpPOpa, CIIITIOTO CYAIIIO.
HasBHicTh x0ua 0 OfHi€T i3 HUX HE Ja€ MIJCTaB CIAYOMY CYJJi 3aCTOCYBAaTH 0 0COOH
IPOIIOBE CTSATHEHHS!, aJP)Ke BUHN 0COOM Y HEBUKOHAHHI HEIO BUKIIMKY HEMaAE.

Mipy 3acTocyBaHHS aHaTi30BaHOI KPHMIHAJIBHO-TIPOLECYANIbHOT CaHKII] BH3HAYAE
CIIi4uil Cy[d 3a BIaCHUM po3CyAoM y uitko Bkasanux y KIIK mexax. 3okpema, Bif 0,25
o0 0,5 posmipy MiHIMaIbHOI 3apoOITHOI MIATH — y BUMAJAKY HENPUOYTTS HA BUKIHK
cigoro, npokypopa Ta Bif 0,5 10 2 po3MipiB MiHIMAIBHOI 3apO0ITHOI IUIATH — Y BUMAAKY
HENpUOYTTS Ha BHUKIMK CIIIYOTO Cymmi, cyay. OIHaK OCKUIBKH PO3MiIp TPOIIOBOTO
CTSATHEHHS «IPHUB’S3aHUI» HE JIO HAIIOHAIBHOI BAIOTH, a JI0 Takol KaTeropii sk
«MiHIMaJIbHA 3apo0iTHA TIaTay» — 1€ 3aKOHOABYO BCTAHOBJICHUH PO3MIp 3apoOiTHOT IJIaTH
3a TMPOCTy, HEKBali(hikOBaHYy TpaIfo, HWKYE SKOTO HE MOXE BiIOyBaTHCS oIuiara 3a
BHKOHaHY IPAIliBHUKOM MICSIYHY, IIOTOJJUHHY HOpMY Tpaili (o0csr pooir) (ct. 95 Konekcy
3aKOHIB PO TIpaito YKpainu Ta ct. 3 3akoHy Ykpainu «IIpo oruiaty mparii»), TOMy MOXHa
cTBepUKyBaTH, 10 Bu3HaveHi y KITK Mexi rpoioBoro CTSrHeHHs: BU3HA4ar0Th OCTYIIOBE
30ibIIeHHS Horo po3Mipy. Llei BuCHOBOK crupaeTbest Ha mil. 8 1. 1 cT. 40 bromxeTHoro
KOJIeKCY YKpaiHH, 3TifHO i3 SIKMM pO3Mip MiHIMaJIbHOI 3apOOiTHOI IJIATH BU3HAYECHO B
3akoni mpo /JlepskaBHuil OrojxeT Ha BiAMOBLAHUM pik. BigmosigHo, y cT. 8 3akoHy
VYkpaiau «lIpo HepxaBuuii 6romxer YkpaiHu Ha 2016 pik» yCTaHOBJIEHO TaKi po3Mipu
MiHIMaJIBHOI 3apo0ITHOI IJIATH: y MicSdHOMY po3Mipi: 3 1 ciunst — 1 378 rpusens, 3
1 TpaBHs — 1 450 rpuBeHs, 3 1 TpyHs — 1 600 rpuBeHB; y TOTOIHHOMY po3mipi: 3 1 ciuns —
8,29 rpueHi, 3 1 TpaBHs — 8,69 TpHBHI, 3 1 TpYIHs — 9,59 rpuBHi.

Ha Bu3HAUYCHHSA KOHKPETHOIO PO3MIpy TpPOIIOBOTO CTSTHEHHS, Ha HAIly JyMKY,
MTOBUHHI BIUIMBATH TaKi OOCTaBHHH, SIK an6yTKH Ta BUAATKH OCO6I/I HasIBHICTD y Hel
HeTpane3JaTHUX yTPUMAHIIIB, H606X1I[HICTI> JiKyBaHHS, TOBTOPHICTh Henpn6yTT;1 TOIIO.
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VY OyIb-SIKOMY BHITQJKy PO3MIp TPOIIOBOTO CTATHEHHS 32 HEMPUOYTTS 3a BUKJIMKOM 0e3
MMOBAXXHUX NPUYMH HE MOKE MMOPYIIYBaTH HIDKHBOI Ta BEPXHBOI MEXi, BCTAHOBIICHOI Y
y. 1 ct. 139 KIIK. Ile nmae mifgcraBu MpOMNOHYBaTH 3aKOHOJABIO IEpeAdauuTu
MO>KJIUBICTD BiZICTPOUCHHS, PO3CTPOUCHHS CILIATH TPOIIOBOTO CTSITHEHHSI.

OTxe, 3a pe3ylbTaTaMH MPOBEICHOTO JTOCTIHKEHHS MOXKHA 3pOOUTH TaKi 6UCHOBKU
ma nponosuyii.

Posmmpensst cepu 3aCTOCYBaHHS TPOIIOBOTO CTSATHEHHS K 3aX0/Ay 3a0€3MeUeHHs
MPOBAKCHHS € BUIPABIAHNM, aJ)Ke BOHO «HECHJIOBUMY» BIUIMBOM CTUMYIIO€ Cy0’€KTIB
KPUMiHAJIEHOTO TIPOIIECy HAJIE)KHO BUKOHYBATH CBOI 000B’SI3KH.

I'pomoBe cTSrHEHHS — 1ie 3axXia 3a0e3MeueHHs KPUMIHABHOTO TIPOBAKCHHS, SIKHH
moJisirae 'y 3000B’sI3aHHI CIUIATUTH B JIOXIJ JIEpP’KaBU TPOIIOBY CYMY, PO3Mip SIKOi
BH3HAYAETHCS PIMICHHSIM CIITYOTO CYJUIl, a B CYJOBOMY MPOBAKEHHI — CYIy 3TiIHO i3
KIIK VYkpainu 3a HEBHKOHAHHsI MPOIECYATBHUX OO0OB’S3KiB 0€3 MOBAKHUX MPHYMH.
['pomoBe cTATHEHHS Tpeba PO3TIISAAaTH OJHOYACHO 1 K 3aci0 MPOIECYaTbHOTO MPUMYCY,
1 SIK KpPUMIHAJILHO-IIPOLIECYAILHY CAHKIIIIO.

Ha nmamy aymky, v a63.8 4.1 ct. 137 KIIK BapTo mpssMO BKa3aTd Ha TI'POIIOBE
CTSTHEHHS SIK KPUMIiHAILHO-TIPOIECYaTbHY CAHKI[IO 32 IOPYIICHHS YMOB BUKJIHKY.

Jlyis po3mmpeHHs i TPOIIOBOTO CTSATHEHHS Y BUMAJAKY HEMPUOYTTS 32 BHKIHKOM
nporonyemo a03. 1 4. 1 cr. 139 KIIK Bukiactu y HacTynHii pemakmii: «SIkmo ocoba,
ska Oyna y BcTaHOBJIeHOMY IM KojekcoM MHOpsIKYy BUKIMKAaHA (30KpeMa, HasBHE
MATBEPIKEHHS OTPUMAaHHS HUM MOBICTKH IIPO BUKJIMK a00 O3HAHOMIIEHHS 3 11 3MiCTOM
THIIIMM TIJITXOM), He 3’ sIBHITacs 0e3 MOBaKHHUX MPUYKH a00 HE MOBIIOMHIIA TIPO MPUYUHU
CBOTO HEMPHUOYTTS, HA Hel HAKJIAIAEThCS TPOIIOBE CTATHEHHS Y PO3MIpi».

BpaxoByroun CKIamHICTh €KOHOMIYHOTO CTAaHOBWINA y HAIIid JepXapi, Ha Halry
IYyMKY, € moTpeda gonoBHUTH cT. 146 KIIK HOBOIO YacTHHOKO TaKOTO 3MiCTy: «SIKIIo
0co0a, sKii Oyl0 TNPHU3HAYCHO TPOIIOBE CTATHEHHS, HAIACTh CIIYOMY CYIIl, CyIy
JIOKa3d HECIPOMOMHOCTI OJHOPA30BO CIUIATUTH TPOLIOBE CTATHCHHS Yy BU3HAUCHOMY
CYJIOM PO3Mipi, TO A0 0cOOU MOXe OyTH 3aCTOCOBAHO BiJICTPOUEHHS ab0 PO3CTPOUEHHS
BHUKOHAHHS yXBaJIU HA CTPOK 0 3 MICSIIIBY.
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MONETARY PENALTY AS A CRIMINAL PROCEDURAL
PUNITIVE SANCTION FOR DISREGARDING COURT SUMMONS
IN THE COURSE OF PRE-TRIAL INVESTIGATION

O. Soproniuk

Ivan Franko National University of Lviv,
Universytetska Str., 1, Lviv, Ukraine, 79000,
e-mail: sopron.s@ukr.net

The article reveals the concept, essential features and the importance of monetary
penalty as criminal procedural sanctions. The study offers author’s interpretation of monetary
penalty as a measure of providing criminal proceedings, which implies the obligation to pay a
certain amount of money to the state revenue. The payment amount is determined either by
the decision of the judge of inquiry or by the court in trial proceedings in the terms of the
penalties provided by the Code of Ukraine for disregarding procedural obligations without any
good or valid reason. In this regard monetary penalties should be considered both as a means
of procedural coercion and as the criminal procedural sanction.

The author affirms that expanding the scope of monetary penalties in the current Code of
Criminal Procedure of Ukraine in the terms of ensuring court proceedings can be approved
since it encourages the subjects of the criminal procedure to perform their duties properly. For
the purpose of further extension of the monetary penalties scope in case of failure to appear
on summons the author heightens the need to amend Sec.1, Part 1 of Art. 139 in the CCP as
follows: «If the person, in the order prescribed by this Code, was summoned to the court (in
particular, when there is a clear evidence of receiving the summons or in case he/she has
been familiarized with its content in some other way), but does not appear in the court without
any good reason or has not informed of the reasons for non-arrival, he/she is imposed a
monetary penalty of the amount ...»

Hypothesis of imposing monetary penalty for disregarding investigator’s, prosecutor’s, or
judge’s of inquiry summonses includes: 1) documentary confirmation of receiving summons or
familiarization with its content in some other way; 2) absence of the valid reasons for non-
arrival or negligence of the summons; 3) non-reporting about the reasons for this
nonfeasance. All of these issues should be taken into consideration to make imposing
monetary penalties legitimate.

The analysis of Part 1 of Art.139 of CCP «From the contrary» leads to the conclusion
that the circumstances that exclude imposing monetary penalty on the person who failed to
appear on summons comprise both the inability of the official, who sent the summons, to
confirm documentarily the receipt of the summons by a person or familiarization with its
content in some other way and the cases, when a person provides documents confirming the
existence of valid reasons for the failure to appear on summons and when he/she has
informed the investigator, the prosecutor or the judge of inquiry about them in time. When at
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least one of the two above mentioned circumstances is present it deprives the judge of the
right to impose monetary penalty because the person appears to be not guilty of failing to
appear on summons. The author states that in Sec. 8, Part 1 of Art. 137 of CCP it is advisable
to define a monetary penalty as a criminal procedural punitive sanction for disregarding court
summons or failure to appear on summons.

Laying emphasis on the complexity of the economic situation in our country, the author
heightens the need to supplement the art. 146 of the CCP of Ukraine with a new provision: «If
the person, who was imposed a monetary penalty, can provide the judge of inquiry or the court
with the proof of the inability to pay one-time monetary penalty in amount determined by the
court, then the person can be sanctioned postponement or deferral of the court decision
implementation up to 3 months».

Keywords: measures aimed at providing criminal proceedings, procedural sanction,
monetary penalty, pre-trial investigation.
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